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PREFACE 

TO   THE   FIFTH  EDITION. 


Owing  to  the  lamented  death  of  Judge  Carver,  the 
task  of  preparing  the  present  edition  of  his  work  has 
devolved  on  other  hands. 

My  object  has  been  to  incorporate  in  the  text  as  I 
found  it,  the  effect  of  the  numeifdtte  decisions  relating 
to  the  subjects  discussed  in  this  book,  which  have 
been  given  in  the  Courts  of  the  United  Kingdom  since 
the  date  of  the  last  edition,  and  I  have,  in  the  main, 
made  only  such  alterations  as  seemed  to  me  necessary 
for  this  purpose.  I  have  also  referred  to  a  large 
number  of  cases  on  the  subject  of  the  carriage  of 
goods  by  sea  which,  during  the  same  period,  have 
been  decided  in  the  Federal  Courts  of  the  United 
States. 

Mr.  J.  Paekee  Kielin,  of  the  New  York  Bar,  has 
been  kind  enough  to  read  in  proof  the  sections  dealing 
with  the  Harter  Act  and  has  given  me  the  benefit  of 
some  valuable  suggestions. 

E.  A.  WRIGHT. 


Goldsmith  Boilding,  Temple, 
August,  1909. 


(       IV       ) 


PREFACE 

TO   THE   FIRST   EDITION. 


The  subject  of  this  book  is  the  law  which  governs  the  relations 
between  Shippers  and  Shipowners.  It  does  not  deal  with 
questions  concerning  the  management  of  ships  on  the  one 
hand,  nor  with  the  relations  of  shippers  to  underwriters  on 
the  other ;  although  those  matters  are  intimately  connected 
with  the  carriage  of  goods.  The  law  of  affreightment,  as  it  is 
generally  called,  needs  to  be  considered  by  itself ;  and  it  is  in 
itself  sufficiently  important  to  justify  a  separate  treatise. 
And,  though  the  subject  has  been  dealt  with  in  several  well- 
known  works  of  modern  writers,  it  will  perhaps  seem  un- 
necessary to  apologise  for  a  new  book  upon  it  when  regard  is 
paid  to  the  many  changes  which  have  taken  place,  and  still 
are  taking  place,  in  the  methods  of  maritime  commerce,  and 
to  the  many  cases  upon  important  points  which  have  been 
decided  in  recent  years. 

I  have  endeavoured  to  present  the  law  in  an  intelligible  and 
systematic  manner ;  and  have  sought  to  show  the  grounds 
for  the  rules  which  have  been  laid  down,'  chiefly  by  citing 
freely  from  the  reported  judgments.  Naturally,  I  have  more 
especially  done  this  last  with  regard  to  those  points  on  which 
the  law  appears  to  be  not  very  definitely  settled,  or  is  likely 
to  need  further  development. 

It  only  remains  for  me  to  hope  that  the  book  may  be  found 
to  be  in  some  degree  of  service,  both  to  those  who  are  practic- 
ally conversant  with  commercial  affairs,  and  to  those  who  are 
engaged  in  studying  and  practising  in  the  law  by  which  those 
affairs  are  regulated. 

T.  G.  C. 

15,  LoED  Street,  Liverpool, 
October,  18S5. 
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1.  As  a  preliminary  to  the  discussion  of  contracts  made  for  the 
carriage  of  goods  by  sea,  arises  the  question — What  are  the 
obligations  which  a  shipowner  impliedly  undertakes,  apart  from 
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Sect.  1. 


The  liability 
of  public 
carriers  at 
common  law. 


any  express  contract,  when  he  receives  goods,  to  carry  them  for  a 
reward  ?  An  express  contract  modifies  those  obligations  ;  but  in 
order  to  apprehend  its  effect  we  ought  first  to  understand  the 
fundamental  relations  between  the  shipper  and  the  shipowner 
which  underlie  it,  and  which  are  modified  by  it. 

The  manner  in  which  a  shipowner  must  perform  his  undertaking 
to  carry  goods  which  have  been  shipped  without  express  stipulations 
being  made  will  be  shown  more  conveniently  hereafter,  in  treating 
of  the  performance  of  contracts  of  carriage.  But  the  degree  of 
responsibility  which  he  impliedly  undertakes  will  form  the  subject 
of  this  chapter.  The  matter  depends  partly  upon  statutes,  but,  for 
the  most  part,  the  rules  are  rules  of  the  common  law,  and  must  be 
gathered  from  the  cases  decided  in  the  Courts. 

2.  The  common  law,  with  regard  to  the  liability  of  a  public 
carrier  of  goods,  is  strict.  Apart  from  express  contract,  he  is,  with 
certain  exceptions,  absolutely  responsible  for  the  safety  of  the 
goods  while  they  remain  in  his  hands  as  carrier. 

The  rule  and  the  reason  for  it  were  first  definitely  given  in  their 
modern  shape  by  Lord  Holt,  in  his  celebrated  judgment  in  Coggs 
V.  Bernard  (a).  "  As  to  the  fifth  sort  of  bailment,  viz.,  a  delivery 
to  carry  or  otherwise  manage,  for  a  reward  to  be  paid  to  the  bailee, 
those  cases  are  of  two  sorts  :  either  a  delivery  to  one  that  exercises, 
a  public  employment,  or  a  delivery  to  a  private  person.  First,  if 
it  be  to  a  person  of  the  first  sort,  and  he  is  to  have  a  reward,  he  is 
bound  to  answer  for  the  goods  at  all  events.  And  this  is  the  case 
of  the  common  carrier,  common  hoyman,  master  of  a  ship,  &c.: 
which  case  of  a  master  of  a  ship  was  first  adjudged,  26  Car.  2,  in  the 
case  of  Morse  v.  Slue,  Sir  T.  Bay.  220 ;  1  Vent.  190,  238.  The  law 
charges  this  person  thus  entrusted  to  carry  goods  against  all  events 
but  acts  of  God,  and  of  the  enemies  of  the  King.  For  though  the 
force  be  never  so  great,  as  if  an  irresistible  multitude  of  people 
should  rob  him,  nevertheless  he  is  chargeable.  And  this  is  a  politic 
establishment,  contrived  by  the  policy  of  the  law,  for  the  safety  of 
all  persons,  the  necessity  of  whose  affairs  oblige  them  to  trust  these 
sorts  of  persons,  that  they  may  be  safe  in  their  ways  of  dealing; 
for  else  these  carriers  might  have  an  opportunity  of  undoing  all 
persons  that  had  any  dealings  with  them,  by  combining  with 

GO  (1703)  92    E.    K.  107;  2  Ld.  Eaym.  909  ;   1  Smith's  L.    0.   (8th)  199,  at 
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thieves,  &c.,  and  yet  doing  it  in  such  a  clandestine  manner  as       Sect.  2. 
would  not  be  possible  to  be  discovered." 

The  same  reason  was  given  by  Lord  Mansfield  in  Forward  v. 
Pittard  (6).  "  To  prevent  litigation,  collusion,  and  the  necessity  of 
going  into  circumstances  impossible  to  be  unravelled,  the  law  pre- 
sumes against  the  carrier,  unless  he  shows  it  was  done  by  the  King's 
enemies,  or  by  such  act  as  could  not  happen  by  the  intervention  of 
man,  as  storms,  lightning,  and  tempests.  If  an  armed  force  come 
to  rob  the  carrier  of  the  goods,  he  is  liable ;  and  a  reason  is  given 
in  the  books,  which  is  a  bad  one,  viz.,  that  he  ought  to  have  a 
sufficient  force  to  repel  it :  but  that  would  be  impossible  in  some 
cases,  as,  for  instance,  in  the  riots  in  the  year  1780.  The 
true  reason  is,  for  fear  it  may  give  room  for  collusion,  that 
the  master  may  contrive  to  be  robbed  on  purpose,  and  share 
the  spoil." 

And  more  recently.  Best,  C.  J.,  delivering  the  judgment  of  the 
Common  Pleas  in  Eiley  v.  Home  (c),  said: — "When  goods  are 
delivered  to  a  carrier,  they  are  usually  no  longer  under  the  eye  of 
the  owner ;  he  seldom  follows  or  sends  any  servant  with  them  to 
the  place  of  their  destination.  If  they  should  be  lost  or  injured  by 
the  grossest  negligence  of  the  carrier  or  his  servants,  or  stolen  by 
them,  or  by  thieves  in  collusion  with  them,  the  owner  would  be 
unable  to  prove  either  of  these  causes  of  loss ;  his  witnesses  must 
be  the  carrier's  servants,  and  they,  knowing  that  they  could  not  be 
contradicted,  would  excuse  their  masters  and  themselves.  To  give 
due  security  to  property,  the  law  has  added  to  that  responsibility  of 
a  carrier,  which  immediately  rises  out  of  his  contract  to  carry  for  a 
reward,  namely,  that  of  taking  all  reasonable  care  of  it,  the  respon- 
sibility of  an  insurer.  From  his  liability  as  an  insurer,  the  carrier 
is  only  to  be  relieved  by  two  things,  both  so  well  known  to  all  the 
country  when  they  happen,  that  no  person  would  be  so  rash  as  to 
attempt  to  prove  that  they  had  happened  when  they  had  not — 
namely,  the  act  of  God  and  the  King's  enemies." 

If  the  carrier  is  not  to  receive  a  reward,  however,  he  comes  under 
Lord  Holt's  sixth  form  of  bailment,  and  is  only  liable  for  losses 
or  damage  which  may  happen  through  ^want~of~B^areful  manage- 
ment on  his  part  (d). 

3.  The  rule  of  liability  thus  laid  down  applies  not  only  to  Application 

to  carriers  by 
(i)  (1785)  1  T.  R.  27,  at  p.  33.  (,d}  Coggs  v.  Bernard,  (1703)  92  E.  E.    water. 

(c)  (1828)  5  Bing.  217,  at  p.  220.  107  ;  1  Smith's  L.  C.  (8th)  199,  p.  214. 
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Sect.  3.  carriers  by  land,  but  also  to  public  carriers  by  water  within  the 
kingdom,  such  as  hoymen,  and  carriers  by  canal  (e). 

Also  to  ships  which  carry  for  the  public  generally,  whether  on 
coasting  voyages  or  on  voyages  to  foreign  ports  (/). 

That  was  decided  in  the  year  1671,  in  Morse  v.  Slue  (g),  referred 
to  by  Lord  Holt  in  Ooggs  v.  Bernard.  In  that  case  goods  had 
been  shipped  on  board  a  vessel  lying  in  the  Thames  to  be  carried 
to  Cadiz,  and  had  been  forcibly  taken  out  of  her  by  robbers  before 
she  sailed.  It  was  held  that  the  master  was  liable  for  them, though 
there  had  been  no  negligence  on  his  part,  and  he  had  the  usual 
number  of  men  to  guard  the  ship.  Hale,  C.  J.,  gave  judgment  on 
the  grounds  that  the  master  might  have  protected  himself,  "  which 
he  omitting,  and  taking  in  the  goods  generally,  he  shall  answer  for 
what  happens ; "  and  that  "  he  that  would  take  off  the  master  in 
this  case  from  the  action  must  assign  a  difference  between  it  and 
the  case  of  a  hoyman,  common  carrier,  or  innholder." 

The  objection  was  there  raised  that  the  matter  ought  to  be 
determined  in  accordance  with  the  Admiralty  civil  law,  since  the 
vessel  was  bound  beyond  the  sea,  and  that  by  that  law  the  master 
would  not  be  liable ;  but  this  was  met  by  the  observation  that  the 
ship  was  within  the  body  of  the  county  when  the  loss  took  place. 
Probably  no  difficulty  on  this  score  would  be  recognized  at  the 
present  day.  "  There  is  no  ground  on  which  to  imply  a  diiferent 
extent  of  undertaking  in  the  same  contract  for  the  carriage  which 
is  beyond  the  realm  from  that  which  is  within  it.  On  principle, 
therefore,  the  same  promise  should  be  implied  for  the  whole 
carriage,  whether  the  whole  be  within  the  realm,  or  part  be  within 
and  part  without "  (h). 

(e)  Rich  V.  Kneeland,  (1614)  79  E.  E.  190,   238  ;    2  Lev.   69  ;    Dale  v.  Hall, 

282  ;    Cro.  Jac.   330  ;    Hob.   17  ;   Trent  (1750)  1  Wils.  282  ;  Barclay  c.  Cuculla 

Navigation  Co.  v.  "Wood,  (1785)  3  Esp.  y  Gana,  (1784)  3  Doog.  389 ;  LaTeroni 

127  ;  4  Doug.  287.    So  as  to  a  ferryman,  r.  Drury,  (1852)  22  L.  J.,  Ex.  2  ;  8  Ex. 

Southcote's  Case,  (1601)  76  E.  R.  1061  ;  166  ;  Nugent  v.  Smith,  (1876)  45  L.  J., 

4  Co.  Rep.  83  b  ;   Story,  Bail.  s.  496  ;  C.  P.  19,  697  ;  1  C.  P.  D.  19,  423  ;  Hill 

Ang.  Carr.  s.  82  ;  cf.  Walker  D.Jackson,  v.  Scott,  64  L.  J.,  Q.  B.  635  ;  65  L.  J., 

(1843)  12  L.  J.,  Ex.  165 ;  10  M.  &  W.  Q.   B.   87 ;   (1895)  2   Q.  B.   371,  713 ; 

161.    "Where  the  owner  travels  with  the  Elliott  r.  Eossell,  (1813)  10  Johns.  1 

see   G.  "W.   Rail.  Co.  i'.  Bunch,  (N.  T.)  ;  Gage  v.  Tirrell,  (1864)  9  Allen, 


(1888)  57  L.  J.,  Q.  B.  361  ;  12  Q.  B.  D.  299   (Mass.)  ;     Liverpool,    &c.    Co. 

315  ;  13  A.  C.  31  ;  Bergheim  v.  G.  E.  Phrenix  Ins.  Co.,  (1889)  129  U.  S.  397. 
Rail.  Co.,  (1878)  47  L.  J.,  C.  P.  318  ;  3  (^)  (1671)  83  E.  R.  453  ;  Sir  T.  Bay. 

C.  P.  D.  221  ;  V7ilIoughby  ■».  Horridge,  220  ;  1  Vent.  190,  238  ;  2  Lev.  69. 
(1852)  22  L.  J.,  C.  P.  90  ;  12  C.  B.  742.  (A)  Per  Brett,  J.,  in  Nugent  v.  Smith, 

(/)  Morse  v.   Slue,   (1671)    1   Vent.  (1875)  1  0.  P.  D.  19,  p.  24 ;  Elliott  v. 


RESPONSIBILITY   OF   CARRIERS   BY   SEA   AT   LAW. 
In  Barclay  v.  CucuUa  y  Gana  (i),  the  facts  were  similar  to  those      Sect.  3. 


of  Morse  v.  Slue ;  and  Lord  Mansfield  held  the  carrier  liable, 
saying,  "  It  is  impossible  to  distinguish  this  from  the  case  of  a 
common  carrier." 

4.  The  rule  thus  laid  down  with  regard  to  masters  of  ships  was  Common 
....  •■.,!  •  •    T      1     carriers. 

mdependent  of  any  view  that  they  were  common  carriers ;  indeed, 

Lord  Holt  distinguished  them  from  common  carriers,  though  he 

classed  them  among  persons  exercising  public  employment.    The 

strict  rule  applied  because  their  case  was  not  distinguishable  from 

that  of  common  carriers.  Whether  a  shipowner  is,  in  any  particular 

case,  to  be  regarded  as  a  common  carrier  or  not,  is,  in  the  light  of 

recent  discussion,  likely  to  be  a  difficult  question. 

A  common  carrier  is  one  who  is  engaged  in  the  trade  of  carrying 
goods  as  a  regular  business,  and  who  holds  himself  out  as  ready  to 
carry  for  any  who  may  wish  to  employ  him.  Whether  it  is 
necessary  that  he  should  ply  regularly  between  fixed  places  seems 
to  be  doubtful  {k).  Also,  it  is  doubtful  whether  it  is  sufficient 
that  he  should  habitually  carry  for  the  public,  though  for  one  only 
at  a  time ;  or  whether  he  must  on  each  occasion  offer  to  take  for 
all  members  of  the  public  indifferently  (Z). 

A  common  carrier  who  plies  regularly  between  fixed  places,  and 
carries  for  people  indifferently,  is  bound  to  take  any  goods  brought 
to  him,  by  whomsoever,  if  he  has  room  for  them,  and  they  are 
suitable  (m).  Also,  he  must  charge  only  at  a  reasonable  rate  for 
carryingthem(w),  and  must  impose  no  unreasonable  conditions  (o). 
And  this  holds  good,  although  one  terminus  of  the  journey  upon 

EosseU,   (1813)   10  Johns.   1   (N.   Y.).  217,  p.  220 ;  per  Parke,  B.,  in  Johnson 

See  Benett  v.  P.  &  0.  Steam  Nav.  Co.,  v.  Mid.  Rail.  Co.,  (1849)  18  L.  J.,  Ex. 

(18i8)  18  L.  J.,  C.  P.  85  ;  6  C.  B.  775  ;  366,  p.   369.     See,  as  to  railway  com- 

16  C.  B.  29.  panies,  Dickson  i:    Gt.   N.  Rail.   Co., 

(i)  (1784)  3  Dong.  389.  (1886)  56  L.  J.,  Q.  B.  Ill ;  18  Q.  B.D.  176. 

(A)  Cf.  the  judgmeutB  of  Cockbum,  (»)  Harris    v.    Packwood,   (1810)    3 

C.  J.,  and  Brett,  J.,  in  Nugent  ti.  Smith,  Taunt.    264,  p.   272.    He  can  require 

(1876)  45  L.  J.,  C.  P.  19, 697  ;  1  C.  P.  D.  payment  in  advance,  per  Parke,  B.,  in 

19,  423  ;   Liver  Alkali  Co.  v.  Johnson,  Wyld  v.  Pickford,  (1841)  8  M.  &  W. 

(1874)  43  L.  J.,  Ex.  216  ;  L.  B.,  7  Ex.  443,  p.  458  ;   and  he  is  not  bound  to 

267;  L.  R.,  9  Ex.  338.     See  Parsons'  charge  all  equally,  per  Willes,  J.,  iii 

Shipping,  ch.  vii.  Branly   v.  S.  E.  Rail.    Co.,  (1862)  31 

(0  Cf.  Liver  Alkali  Co.  <.  Johnson,  L.  J.,  C.  P.  286,  p.  290  ;  per  Blackburn, 

m2Ji-a ;    Scaife    v.    Earrant,  (1875)  44  J.,  in  G.  W.  Rail.  Co.  v.  Sutton,  (1869) 

L.  J.,  Ex.  36,  234  ;  L.  R.,  10  Ex.  358  ;  L.  R.,  4  H.  L.  p.  237. 
Brind  v.  Dale,  (1837)   2  M.  &  R.  80  ;  (o)  Carton  «.  Bristol  and  Exeter  Rail. 

Nugent r.  Smith, (1875)10.  P.  D. at  p.  27.  Co.,  (1861)   30  L.   J.,   Q.   B.  273;    1 

(»0  Riley  v.  Home,  (1828)  5  Bing.  B.  &  S.  112. 
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Sect.  4. 


Application 
to  a  ship 
employed  by 
one  freighter. 


which  he  professes  to  carry  may  be  beyond  the  realm  {p).  And, 
perhaps,  the  same  is  true  where  a  ship  is  announced  as  a  general 
ship,  although  she  may  be  engaged  on  an  occasional  voyage  only, 
and  not  on  one  of  a  series  of  regular  sailings  (q). 

5.  In  Morse  v.  Slue,  the  ship  was  apparently  employed  as  a 
general  ship  (r).  In  Dale  v.  Hall  (s),  the  same  rule  of  liabihty 
was  applied  in  an  action  for  damage  to  the  goods  on  the  voyage, 
brought  against  "  a  shipmaster  or  keelman  who  carried  goods  for 
hire  from  port  to  port."  It  does  not  appear  whether  he  carried 
for  other  persons  as  well  as  for  the  plaintiff.  But  in  none  of  the 
cases  was  any  distinction  drawn  between  the  rule  as  to  general  and 
as  to  chartered  ships. 

And  in  Liver  Alkali  Co.  v.  Johnson  (t),  it  was  held,  in  the 
Exchequer  Chamber,  that  the  same  strict  rule  applied  to  the  case 
of  a  vessel  used  exclusively  for  the  purposes  of  one  person,  who 
engaged  her  services  for  the  voyage. 

The  defendant  was  the  owner  of  a  number  of  flats,  and  made 
it  his  business  to  send  them  out  under  the  care  of  his  servants 
to  carry  cargoes  to  or  from  places  in  the  Mersey.  He  carried 
for  any  one  who  chose  to  employ  him,  but  always  for  one  person 
only  at  a  time,  and  an  express  agreement  was  made  as  to  each 
voyage  or  employment  of  a  flat.  "  We  think,"  said  Blackburn,  J., 
"  that  this  describes  the  ordinary  employment  of  a  lighterman  (u), 
and  that  both  on  authority  and  principle  a  person  who  exercises 
this  business  and  employment  does,  in  the  absence  of  something 
to  limit  his  liabihty,  incur  the  liability  of  a  common  carrier,  in 
respect  of  the  goods  he  carries."     This  judgment  was  advisedly 


(iO  Crouch  V.  L.  &  N.  W.  Kail.  Co., 
(1854)  23  L.  J.,  C.  P.  73  ;  14  G.  B.  255  ; 
of.  Benett  v.  P.  &  0.  Co.,  (1848)  18 
L.  J.,  C.  P.  85  ;  6  C.  B.  775  ;  16  C.  B. 
29. 

(?)  Per  Brett,  J.,  Nugent  v.  Smith, 
(1875)  1  C.  P.  D.  19,  p.  28. 

(r)  See  per  Cockburn,  C.  J.,  Nugent 
r.  Smith,  (1876)  1  C.  P.  D.  423,  p.  430. 
There  was  no  charter-party  :  see  argu- 
ment reported  3  Keb.  113. 

(s)  (1750)  1  Wils.  281. 

(t)  (1874)  43  L.  J.,  Ex.  216  ;  L.  E., 
7  Ex.  267  ;  L.  E. ,  9  Ex.  388.  See  Lyon 
'•■  Mells,  (1804)  5  East,  428.  Cf. 
Scaife  v.  Farrant,  (1875)  44  L.  J.,  Ex. 


36,  234  ;  L.  E.,  10  Ex.  358. 

(«)  On  the  Thames  lighters  are  hired 
with,  or  without,  "risk  of  craft,"  at 
different  rates.  In  Webster  v.  Bond, 
(1884)  1  Cab.  &  EU.  338,  Mathew,  J., 
held  that  the  latter  mode  of  hiring 
meant  "  without  risk  or  liability  to  the 
owner  of  the  craft  in  respect  of  the 
carriage  of  the  goods."  In  Tamvaco  v. 
Timothy,  (1882)  1  Cab.  &  Ell.  1,  Cave,  J., 
left  it  to  the  jury  to  say  whether  the 
defendants,  who  were  employed  to  un- 
load and  warehouse  a  cargo,  had 
undertaken  the  liability  of  common 
carriers. 
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worded  in  this  manner,  because  the  learned  judge,  and  those  whose       Sect.  6. 
opinions  he  expressed,  considered  it  unnecessary  to  decide  whether 
the  defendant  was  "  a  carrier,  so  as  to  be  liable  to  an  action  for 
not  taking  goods  tendered  to  him." 

Brett,  J.,  however,  while  agreeing  in  the  decision,  expressly 
did  so  notwithstanding  that  he  considered  the  defendant  woi  to  be 
a  common  carrier,  and  he  laid  down  the  following  general 
proposition : — "  I  think  that  by  a  recognized  custom  of  England, 
a  custom  adopted  and  recognized  by  the  Courts  in  precisely  the 
same  manner  as  the  custom  of  England  with  regard  to  common 
carriers  has  been  adopted  and  recognized  by  them,  evei-y  shipowner 
who  carries  goods  for  hire  in  his  ship,  whether  by  inland  naviga- 
tion, or  coastways,  or  abroad,  undertakes  to  carry  them  at  his 
own  absolute  risk,  the  act  of  God  or  of  the  Queen's  enemies  alone 
excepted,  unless  by  agreement  between  himself  and  a  particular 
freighter,  on  a  particular  voyage,  or  on  particular  voyages,  he 
limits  his  liability  by  further  exceptions." 

The  same  judge  reiterated  this  view  when  delivering  the  judg- 
ment of  himself  and  Denman,  J.,  in  Nugent  ■;;.  Smith.  And  he 
there  traced  the  rule  to  the  Eoman  law,  which  he  described  as  the 
origin  of  our  law  of  bailment.  This  theory  and  the  general 
doctrine  based  upon  it  were,  however,  strongly  dissented  from  by 
Cockburn,  C.  J.,  in  the  Court  of  Appeal,  who  pointed  out  that  the 
Eoman  law  made  no  distinction  between  what  we  term  the  "  act 
of  God  "  and  inevitable  accident  arising  from  other  causes,  but 
exempted  the  carrier  whenever  the  loss  resulted  from  unforeseen 
and  unavoidable  accident ;  and  that  "  as  matter  of  legal  history 
we  know  that  the  more  rigorous  law  of  later  times,  first  intro- 
duced during  the  reign  of  Elizabeth,  was,  in  the  first  instance, 
established  with  reference  to  carriers  by  land,  to  whom  by  the 
Eoman  law  no  such  liability  attached  "  {x). 

Qc)  Nugent  v.  Smith,  (187G)  45  L.  J.,  which  was  independent  of  rewards,  and 

C.  P.  19,  697  ;  1  C.  P.  D.  19,  423.     See  of  any  idea  of  public  employment.    The 

the  history  of  the  law  on  this    ubject  author  concludes  that  the  modem  rule 

discussed  in    Holmes'    Common    Law,  is  a  "fragmentary  survival"  of  that 

Lect.  V. ,  where  the  author  traces  the  early  law,  "  and  that  the  modifications 

origin  of  the  modem  liability  of  carriers  which  the  old  law  has  undergone  were 

back  through  Southcote's  Case,  ((1601)  due  in  part  to  a  confusion   of   Ideas 

76  E.  E.  1061 ;  4  Co.  Eep.  83  b ;  Cro.  which  came  in  with  the  displacement 

Eliz.  815),  and  cases  in  the  Year  Books,  of  detinue  by  the  action  on  the  case,  in 

to  the  strict  rule  of  responsibility  for  part   to   conceptions  of    public  policy 

losses  by  robbery  imposed  on  bailees  in  which  were  read  into  the  precedents  by 

early    English    law ;    a    responsibility  Lord  Holt,  and  in  part   to  still  later 


THE  CONTKACT. 

Sect.  5.  The  point  did  not,  however,  require  to  be  decided  in  that  case, 

as  it  was  on  all  hands  agreed  that  the  shipowner  there  was  a 
common  carrier ;  and  no  opinions  upon  it  were  given  by  the 
other  members  of  the  Court  of  Appeal.  The  reasoning  of  the 
Chief  Justice  does  not  seem  to  destroy  the  effect  of  the  decision 
in  Liver  Alkali  Co.  v.  Johnson. 

As  a  matter  of  principle,  it  is  difficult  to  find  a  valid  distinction 
between  cases  in  which  a  ship  is  used  to  convey  the  goods  of  one 
person,  and  of  several  persons.  Where  the  ship  herself  is  let  to 
a  charterer,  so  that  he  takes  over  the  charge  and  control  of  her, 
the  case  is  different ;  the  shipowner  is  not  then  a  carrier.  But 
where  her  services  only  are  let,  the  same  grounds  for  imposing 
a  strict  responsibility  on  the  shipowner  exist,  whether  he  is 
employed  by  one  or  by  many.  The  master  and  crew  are  in  each 
case  his  servants :  the  freighter  in  each  case  is  usually  without 
any  representative  on  board  the  ship ;  the  same  opportunities 
for  fraud  or  collusion  occur ;  and  the  same  difficulty  in  discovering 
the  truth  as  to  what  has  taken  place  arises.  Whether  the  rule 
of  law  is  wise,  or  not,  it  appears  to  apply  as  properly  to  the  one 
class  of  cases  as  to  the  other  (y), 

6.  Goods  carried  as  the  personal  luggage  of  a  passenger  are,  it 
seems,  in  the  same  category  as  goods  carried  independently  of 
any  passenger.  The  carrier  undertakes  the  full  liability  of  a 
common  carrier  (^),  It  was  formerly  held  in  the  Court  of 
Appeal  that  the  same  rule  does  not  apply  where  the  goods 
have  been  under  the  passenger's  own  control,  as  where  they 
have  been  taken  with  him  in  a  railway  carriage;  and  that 
the  carrier  is  then  only  liable  for  loss  or  injury  caused  by  his 

conceptions  of  policy  which  have  been  501,  504.    But  cf.  per  Kent,  C.  J.,  in 

read  into  the  reasonings  of  Lord  Holt  by  Elliott    v.    Eossell,  (1813)  10  Johns.  1 

later  judges."     See  The  Winkfield,  71  (N.  Y.),  cited  1  C.  P.  D.  p.  33. 

L.  J.,  P.  21  ;  (1902)  P.  42.  («)  Q.  W.  Rail.  Co.  v.  Bunch,  (1888) 

Cy)  As  to  the  rule  abroad,  see  per  57  L.  J.,  Q.  B.  361  ;  17  Q.  B,  D.  215  ; 

Cockburn,  C.  J.,  (1876)  1  C.  P.  D.  pp.  13  A.   C.  31  ;   Macrow  v.  Q.  W.  Bail. 

427-42.    In  the    U.    S.,   see    Lamb  v.  Co.,  (1871)  40  L.  J.,  Q.  B.  300  ;  L.  K., 

Parkman,  (1857)  1  Sprague,  343,  where  Q.  B.  612  ;  Brooke  v.  Pickwick,  (1827) 

Sprague,  J.,  said  of  owners  of   a  ship  5  L.  J.  (o.  s.),  C.  P.  158  ;  4  Bing.  218  ; 

under  charter-party,  "  la  no  sense  were  Ang.  Carr.  s.  108  et  seq.    Cf.  Cutler  'C. 

they  common  carriers,  but  bailees  to  N.  L.  Eail.  Co.,  (1887)  56  L.  J.,  Q.  B. 

transport  for  hire,  and  as  such  bound  to  648  ;    19   Q.   B.   D.   64  ;    Upperton  i:. 

the  use   of    ordinary  skill  and  care  "  Union  Castle  Mail  Steamship  Co.,  (1903) 

(p.  353).    Also  Gage  v.  Tirrell,  (1864)  8  Com.  Ga.  96  ;  9  Com.  Ca.  50;  9  Asp, 

9  Allen,  299,  p.  809  ;   Story,  Bail.  ss.  M.  C.  475. 
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negligence  (a).  But  this  view  was  dissented  from  in  the  House  Sect.  6. 
of  Lords  in  G.  W.  Bail.  Co.  v.  Bunch  (&),  and  the  rule  now  seems 
to  be  that  the  passenger's  interference  with  the  exclusive  control 
of  tjie  goods  only  modifies  the  liability  of  the  carrier  to  the 
extent  that  he  is  relieved  from  responsibility  for  losses  which 
happen  owing  to  the  passenger's  own  want  of  care. 

In  the  case,  however,  of  goods  which  are  not  merely  in  the 
passenger's  control,  but  in  his  actual  personal  custody,  such  as 
clothing  or  articles  in  his  pocket,  the  shipowner's  liability  is  the 
same  as  in  respect  of  the  passenger  himself :  hence  the  shipowner 
is  liable,  subject  to  the  contract  and  to  statutory  protection,  only 
for  failure  to  exercise  reasonable  and  proper  care  (c). 

Where  goods  are  taken  with  a  passenger  as  his  personal 
luggage,  the  carrier  is  not  generally  liable  for  them  as  a  common 
carrier  unless  they  are  of  that  character  (d). 

7.  The  first  of  the  exceptions  to  the  strict  rule  of  the  common  Meaning  of 
law  is,  that  the  shipowner  is  not  responsible  for  losses  or  damage 
resulting  from  "  acts  of  God."  The  meaning  of  "  act  of  God  " 
in  this  relation  has  given  rise  to  much  discussion  and  difference 
of  opinion.  The  result  of  this  seems  to  be,  that  to  enable  us  to 
describe  a  casualty  as  arising  from  an  act  of  God  it  must  have  two 
essential  features.  First,  it  must  have  occurred  independently 
of  human  action ;  man  must  have  been  purely  passive.  Secondly, 
it  must  have  been  an  event  which  the  shipowner  could  not  have 
avoided,  or  guarded  against,  by  any  means  which  he  could 
reasonably  be  expected  to  use. 

James,  L.  J.,  in  Nugent  v.  Smith  (e),  gave  the  following  defini- 
tion :  "  The  '  act  of  God  '  is  a  mere  short  way  of  expressing  this 
proposition : — A  common  carrier  is  not  liable  for  any  accident  as 
to  which  he  can  show  that  it  is  due  to  natural  causes,  directly 
and  exclusively,  without  human  intervention,  and  that  it  could 

(a)  Bergheim    u.    G.    E.   Rail.    Co.,  (c)  Smitton    v.    Orient  Steam  Nav. 

(1878)  47  L.  J.,  C.  P.  318  ;  3  C.  P.  D.  Co.,  (1907)  12  Com.  Ca.  270  ;  23  T.  L. 

221  ;  Talley  v.  G.  W.  Eail.  Co.,  (1870)  E.  359  ;  10  Asp.  M.  0.  459. 
40  L.  J.,  C.  P.  9  ;  L.  E.,  6  C.  P.  44.     Cf .  (<0  Shepherd   v.    G.    N.    Rail.   Co., 

Le  Couteur  v.  L.  &  S.  W.  Eail.  Co.,  (1852)  21  L.  J.,  Ex.  286  ;   8  Ex.  30  ; 

(1865)  35  L.  J.,  Q.  B.  40  ;  L.  E.,  1  Q.  B.,  Phelps  v.  L.  &  N.  W.  Eail.  Co.,  (1865) 

54.  34  L.  J.,  C.  P.  259 ;   19  C.  B.  (n.  S.) 

I   (J)  (1888)  57  L.  J.,  Q.  B.  361 ;   13  321 ;  Macrow  v.  G.  W.  Eail.  Co.,  (1871) 

A.  C.  31,  approving  Richards  v.  L.  &  40  L.  J.,  Q.  B.  300  ;  L.  B.,  6  Q.  B.  612. 
S.IC  Rail.  Co.,  (1849)  18  L.  J.,  C.  P.  (e)  (1876)  1  C.  P.  D.  at  p.  444. 

251  i  7  C.  B.  839. 
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Sect.  7. 


Independent 
of  human 
action. 


Beyond 
control. 


not  have  been  prevented  by  any  amount  of  foresight  and  pains 
and  care  reasonably  to  be  expected  from  him." 

8.  The  condition  that  human  action  must  not  have  contributed 
to  produce  the  result  is  illustrated  by  Forward  v.  Pittard  (/).  A 
fire  had  spread  from  a  distance  to  the  place  in  which  the  goods 
had  been  deposited  by  the  carrier,  and  had  destroyed  them. 
Lord  Mansfield  said,  "  Now,  what  is  the  act  of  God  ?  I  consider 
it  to  mean  something  in  opposition  to  the  act  of  man  ;  for  every- 
thing is  the  act  of  God  that  happens  by  his  permission  ;  every- 
thing, by  his  knowledge In  this  case  it  does  not 

appear  but  that  the  fire  arose  from  the  act  of  some  man  or  other. 
It  certainly  did  arise  from  some  act  of  man,  for  it  is  expressly 
stated  not  to  have  happened  by  lightning." 

So  an  accident  caused  by  some  act  done  in  navigating  the 
vessel  does  not  come  within  the  exception,  though  natural  causes 
which  made  the  navigation  perilous  in  an  unusual  manner  may 
have  co-operated,  and  though  all  possible  care  was  taken.  For 
example,  where  a  vessel  is  steered  on  to  a  shoal  owing  to  a  fog  (g) ; 
or  in  consequence  of  changes  in  the  channel  (h) ;  or  owing  to 
a  dangerous  obstruction  being  exposed  by  an  unusually  low 
tide  (i). 

So  where  the  vessel  containing  the  goods  was  being  towed,  and 
was  driven  by  the  force  of  the  sea  on  to  the  tug  in  consequence  of 
her  stopping  (properly)  to  make  way  for  another  vessel ;  the  proxi- 
mate cause  being  the  stopping  of  the  tug,  the  damage  was  not  due 
to  an  act  of  God  (j).  And  in  an  American  case  (k),  a  stranding, 
which  happened  through  a  mistake  made  in  taking  a  light  upon 
another  stranded  vessel  to  be  a  known  beacon  light,  was  held  not 
to  be  caused  by  an  act  of  God ;  and  evidence  to  show  that  the 
navigation  had  been  vigilant  was  held  to  be  inadmissible. 

9.  But  if  the  causes  of  the  casualty  are  independent  of  man,  it 
is  not  necessary  that  they  should  be  extraordinary,  or  such  as  could 


(/)  (1785)  1  T.  K.  27. 

(.?)  Liver  Alkali  Co.  i:  Johnson, 
(1874)  43  L.  J.,  Ex.  216 ;  L.  E.,  7  Ex. 
267  ;  L.  K.,  9  Ex.  338. 
-  (&)  Smith  V.  Shepherd,  cited  Abbott 
(.5th),  252 ;  (11th),  iv.  6,  1  ;  Trent 
Navigation  Co.  r.  Wood,  (1785)  3  Esp. 
127. 

(i)  New  Brunswick  Steamboat  Co.  r. 


Tiers,  4  Zabriskie,  697,  cited  in  Ang. 
Carr.  s.  157. 

(.;)  Oakley  v.  Portsmouth  and  Kyde 
United  Steam  Packet  Co.,  (1856)  25 
L.  J.,  Ex.  99  ;  11  Ex.  618.  Cf.  Dixon 
V.  Metropolitan  Board  of  Works,  (1881) 
50  L.  J.,  Q.  B.  772 ;  7  Q.  B.  D.  418. 

(/i)  M'Arthur  ■„.  Sears,  (1839)  21 
Wend.  190,  stated  in  Ang.  Carr.  =.  197. 
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not  have  been  anticipated.     Storms  of  wind,  violence  of  the  sea,       Sect.  9. 
and  lightning,  are  common,  but  their  results  may  be  within  the 
exception  (l).    A  sudden  gust  of  wind  may  suffice  (m) ;  so,  also, 
may  a  frost  (n). 

Nor  is  violence  necessary.  A  sudden  failure  of  the  wind  under 
critical  circumstances  may  be  enough  ;  as  where  a  ship  is  tacking 
near  rocks  (o),  or  is  under  the  influence  of  a  current  setting  her  on 
to  the  shore. 

What  is  needful  is,  that  the  causes  of  the  event  shall  have  been 
so  far  beyond  what  could  reasonably  be  foreseen  (p),  or,  if  they 
might  have  been  foreseen,  shall  have  been  so  far  irresistible,  that 
no  foresight  or  endeavour  of  man,  reasonably  to  be  expected, 
would  have  prevented  their  operation. 

It  is  not  enough  for  the  shipowner  to  show  that  the  loss  arose 
from  natural,  as  distinguished  from  human,  causes,  and  to  leave  it 
to  the  other  side  to  show  that  there  was  some  want  of  precaution 
or  care  on  his  part ;  he  must  himself  show  affirmatively  that  the 
causes  were  such  that  no  reasonable  amount  of  precaution  and  care 
would  have  enabled  him  to  avoid  or  guard  against  them  (q), 

10.  Whether  all  causes  other  than  those  attributable  to  human  Are  all  causes, 
intervention  are  to  be  regarded  as  natural  causes,  within  the  rule,  covered?™' 
seems  to  be  somewhat  uncertain.    In  Dale  v.  Hall  (?•),  damage 
occurred  to  goods  by  water,  which  got  in  through  a  leak  made  by 
rats  in  the  vessel.    Evidence  was  given  to  show  that  all  proper 
efforts  were  made  by  the  carrier  to  prevent  the  goods  from  being 

(0  Nugent  T.  Smith,  (1876)  45  L.  J.,  He  ought  to  have  exercised  more  cau- 

C.  P.  19,  697  ;  1  C.  P.  D.  423.  tion,  and  guarded  against  such  a  pro- 

(m)  Amies  !■.  Stevens,  (1718)  93  E.  E.  iable  event,  in  that  case,  as  the  want  of 

428  ;  1  Str.  127.  wind   to   bring   his  vessel  about.      A 

(»)  Ang.  Carr.  s.  160  ;   Story,  Bail.  common  carrier  is  only  to  be  excused 

^-  ^2^-  from  a  loss  happening  in  spite  of  all 

00  Colt  r.  M'Mechen,  (1810)  6  Johns.  human  effort  and  sagacity."     The  ma- 

160,  cited  Ang.  Carr.  s.  155;  Story,  Bail.  jority  of  the  Court,  however,  thought 

s.  523.    Kent,  C.  J.,  in  that  case,  said,  that  the  verdict  of  the  jury  negativing 

"  I  concur  in  the  general  doctrine  that  negligence  should  not  be  disturbed,  and 

the  sudden  failure  of  the  wind  was  an  that  the  shipowner  was  exempted, 

act  of  God.     It  was  an  event  which  (^)  CE.  Nichols  v.  Marsland,  (1876) 

could  not  happen  by  the  intervention  of  46  L.  J.,  Ex.  174  ;  2  Ex.  D.  1 ;  Nitro- 

man,  nor  be  prevented  by  human  pru-  Phosphate,  &c.  Co.  v.  London  and  St. 

dence.    But  I  think  here  was  a  degree  Katherine's  Dock  Co.,  (1878)  9  Oh.  D. 

of  negligence  imputable  to  the  master,  503. 

in  sailing  so  near  the  shore  under  a  (?)  See    The    Majestic,    (1896)    166 

'  light  variable  wind,'  that  a  failure  in  U.  S.  375. 

coming  about  would  cast  him  aground.  (?■)  (1750)  1  Wils.  281. 
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Sect.  10.  damaged  by  the  water,  and  the  jury  found  in  his  favour ;  but  the 
Court  held  that  he  was  liable  except  for  acts  of  God  and  King's 
enemies,  and  that  the  evidence  of  carefulness  was  inadmissible ;  a 
new  trial  was  granted. 

That  case,  therefore,  appears  to  show  that  the  action  of  rats  is 
not  one  of  those  natural  causes  which  may  be  acts  of  God.  But 
there  is  some  doubt  as  to  the  effect  of  the  decision.  In  Jones  on 
Bailments  (s),  it  was  said  that  "  the  true  reason  of  this  decision 
is  not  mentioned  by  the  reporter ;  it  was,  in  fact,  at  least  ordinary 
negligence  to  let  a  rat  do  such  mischief."  And  in  Abbott  on 
Shipping  (t),  the  case  was  treated  by  the  author  as  an  instance  of 
the  principle  that  "  the  master  and  owners  are  held  responsible 
for  every  injury  that  might  have  been  prevented  by  human 
foresight  or  care." 

In  Williams  v.  Lloyd  (u),  it  was  held  that  a  bailee  of  a  horse 
was  excused  from  re-delivering  it,  when  it  had  become  sick  and 
died  without  any  neglect  on  his  part,  on  the  ground  that  this 
happened  by  the  act  of  God.  Cases  of  this  kind  are  now  gene- 
rally excepted,  as  we  shall  shortly  see,  on  the  ground  that  the 
loss  is  by  a  defect  in  the  thing  itself.  But  such  a  case  may  fall 
within  the  definition  of  "act  of  God,"  if  the  defect  or  disease 
which  has  caused  the  loss  has  been  in  no  way  caused  by  acts  of 
man  (v). 

In  Nugent  v.  Smith  (iv),  a  mare,  shipped  upon  a  voyage  from 
London  to  Aberdeen,  received  injuries  in  a  storm  and  died.  This 
was  due  partly  to  the  unusually  bad  weather,  and  partly  to  the 
struggles  of  the  mare  in  her  fright.  The  jury  negatived  any 
neghgence  ;  but  on  being  asked  whether  there  were  any  known 
means,  though  not  ordinarily  used  by  people  of  ordinary  care  and 
skill,  by  which  the  injury  might  have  been  prevented,  they  were 
unable  to  answer.  It  was  held  by  the  Court  of  Appeal,  reversing 
the  judgment  of  the  Common  Pleas  Division,  that  the  carriers  were 
not  liable. 

Hellish,  L.  J.  (x),  said,  "  It  being  a  clear  rule  of  law,  that  if  the 

W  Page  105  :  published  A.D.  1781.  Watts,   424,   a  loss   of    molasses  from 

(t)  5th,  p.  244  ;  (Uth),  iv.  5,  4.     Of.       barrels  by  fermentation  and  expansion 

P^T°"1  ^-   °™'^'    (^*^^'   22    L.    J.,       was  said  to  be  a  loss  by  an  "act  of 
Ex.  2  ;  8  Ex.  166.  qq^  >,  ^ 

W  (1628)  82  E.  K.  95  ;   W.   Jones  („)  (1876)  45  L.  J.,  C.  P.  19,  697 ;  1 

?\t      w    .  C.  P.  D.  19,  423. 

(«)  In   Warden    v.    Greer,  :(1837)   6  (a,)  1  C.  P.  D.  at  p.  441. 
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loss  of  the  goods  carried  is  occasioned  by  an  irresistible  act  of     Sect.  10. 

nature,  the  carrier  is  protected ;  and  another  clear  rule  of  law,  that 

if  the  loss  of  the  goods  is  solely  occasioned  by  a  defect  in  the  thing 

itself,  the  carrier  is  also  protected ;  it  seems  to  me  to  follow  that,  if 

the  loss  is  occasioned  partly  by  an  act  of  nature,  although  one  not 

by  itself  irresistible,  and  partly  by  a  defect  in  the  thing  itself, 

although  that  defect  is  not  the  sole  cause  of  the  loss,  and  the 

carrier  has  no  means  of  preventing  the  combined  effect  of  the  two 

causes,  he  ought  to  be  held  protected.     The  principle  seems  to  me 

to  be  that  a  carrier  does  not  insure  against  acts  of  nature,  and  does 

not  insure  against  defects  in  the  thing  carried  itself ;  but  in  order 

to  make  out  a  defence,  the  carrier  must  be  able  to  prove  that  either 

cause  taken  separately,  or  both  taken  together,  formed  the  sole 

and  direct  and  irresistible  cause  of  the  loss.    I  think,  however, 

that  in  order  to  prove  that  the  cause  of  the  loss  was  irresistible,  it 

is  not  necessary  to  prove  that  it  was  absolutely  impossible  for  the 

carrier  to  prevent  it,  but  that  it  is  sufficient  to  prove  that  by  no 

reasonable  precaution  under  the  circumstances  could  it  have  been 

prevented." 

11.  The  next  exception,  that  of  "King's  enemies,"  relates  to  "King's 
acts  done  by  States  or  peoples  with  which  the  Sovereign  may  ®°®""'^  " 
be  at  war,  at  any  time  during  the  carriage  of  the  goods.     It 
does  not  include  robbers  on  land ;  but  has  been  said  to  include 
pirates,  or  robbers  on  the  high  seas,  as  being  enemies  of  all 
nations  {y). 

The  shipowner  is  bound  to  be  careful  to  avoid  the  acts  of  such 
enemies ;  but  where  he  has  been  so,  he  is  not  liable  for  losses 
occasioned  by  them.  For  example,  for  the  destruction  or  capture 
of  the  goods  by  enemies'  cruisers;  or  for  a  delay  where  the  master 
has  properly  put  into  a  neutral  port  for  safety.  The  master  is 
justified  in  putting  in,  and  delaying,  where  he  has  a  reasonable 
apprehension  of  danger  from  capture  (z). 

The  effect  of  this  exception  where  the  ship  is  a  foreign  one  seems  Foreign  ship. 

iy)  Ang.   Carr.  s.  200 ;   Story,  Bail.  goods  by    their    acts   was    without    a 

s.  526.    But  see  per  Byles,  J.,  in  Bus-  remedy     against    them.       Southcote's 

sell  '0.  Niemann,  (1864)  34  L.  J.,  C.  P.  Case,  (1601)  76  E.  K.  1061  ;  4  Co.  Rep. 

10,  at  p.  14.     Cf.  Morse  v.  Slue,  (1671)  83  b. 

83E.  K.  453;  Sir  T.  Ray.  220;  1  Vent.  (x)  The  Teutouia,   (1872)   41   L.   J., 

238.    The  exception  "  King's  enemies"  Adm.  57  ;  L.  R.,  4  P.  C.  171  ;  The  San 

appears  to  have  been  made,  originally,  Roman,  (1872)  42  L.  J.,  Adm.  46  ;  L.  R. 

because  the  bailee  who  had  lost  the  5  P.  C.  301. 
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Sect.  11. 


Carrier  not 
liable  for  the 
results  of 
inherent 
defects. 


to  be  uncertain  (a).  It  does  not  appear  to  have  been  decided 
•whether  the  English  rule  would  except  the  acts  of  enemies  of  a 
foreign  State  who  were  not  enemies  of  England.  Usually,  how- 
ever, the  liability  of  a  foreign  shipowner  is  governed  by  the  law  of 
the  country  to  which  he  belongs,  and  not  by  the  English  common 
law :  for  the  law  of  the  contract  is  generally  that  of  the  flag  of  the 
ship  (b). 

An  express  exception  of  "  King's  enemies  "  relates,  at  least,  to 
the  enemies  of  the  State  to  which  the  carrier  belongs  (c). 

13.  A  further  exception  at  common  law,  which  was  not  expressly 
stated  in  the  earlier  cases,  but  is  well  established,  is  that  a  carrier 
is  not  responsible  for  a  loss  or  damage  which  has  resulted  from  an 
inherent  quality,  or  defect,  of  the  thing  carried.  For  example, 
in  the  case  of  animals,  he  is  not  responsible  for  the  progress  of 
disease  in  them,  or  for  injuries  arising  from  their  own  vice  or 
timidity  (d).  So  in  the  case  of  perishable  goods,  such  as  fruit, 
and  hides,  he  does  not  answer  for  their  decay  or  deterioration ; 
nor  for  the  heating  or  weevilling  of  grain  ;  nor  for  fermentation, 
acidity,  or  effervescence  (e)  in  fluids,  when  these  changes  are  the 
results  of  ordinary  processes  going  on  in  the  things  themselves, 
without  the  aid  of  causes  introduced  by  the  shipowner. 

In  Blower  v.  Great  Western  Eail.  Co.  (/),  Willes,  J.,  said: 

"  The  question  as  to  their  liability  may  turn  on  the  distinction 

between  accidents  which  happen  by  reason  of  some  vice  inherent 

in  the  animals  themselves,  or  disposition  producing  unruliness 

or  phrenzy,  and  accidents  which  are  not  the  result  of  inherent 

vice  or   unruliness  of   the    animals    themselves.  ...    By  the 

expression  '  vice '  I  do  not,  of  course,  mean  moral  vice  in  the 

thing  itself  or  its  owner,  but  only  that  sort  of  vice  which  by  its 

internal  development  tends  to  the  destruction  or  the  injury  of  the 

(a)  Eussell  v.  Niemann,  (186i)  34 
L.  J.,  C.  P.  10  ;  17  C.  B.  {s.  s.)  163. 
Bee  also  The  Teutonia,  (1872)  41  L.  J., 
Adm.  57  ;  17  E.  R.  366  ;  L.  E.,  4  P.  0. 
171  ;  8  Moo.  P.  C.  (n.  S.)  411  ;  The 
Heinrioh,  (1871)  L.  R.,  3  A.  &  E.  424  ; 
The  Wilhelm  Schmidt,  (1871)  25  L.  T. 
34. 


(J)  Infra<,  Chap.  VII. 

(c)  Russell  ■('.  Niemann,  (1864)  84 
L.  X,  C.  P.  10  ;  17  C.  B.  (n.  s.)  163. 

((«)  Nugent  V.  Smith,  (1876)  45  L.  J., 
C.  P.  19,  697  ;  1  C.  P.  D.  423  ;  Blower 


V.  G.  W.  Rail.  Co.,  (1872)  41  L.  J.,  0.  P. 
268  ;  L.  R.,  7  C.  P.  655  ;  Kendall  t. 
L.  &  S.  W.  Rail.  Co.,  (1872)  41  L.  J.,  Ex. 
184;  L.  E.,  7  Ex.  373;  Williams  r. 
Lloyd,  (1628)  82  E.  E.  95  ;  W.  Jones, 
179. 

(e)  Earrar  r.  Adams,  (1711)  Buller, 
N.  P.  69  ;  Warden  r.  Greer,  (1837)  6 
Watts,  424,  stated  Ang.  Carr.  s.  211  ; 
Nelson  v.  Stephenson,  (1856)  5  Duer, 
538. 

(/)  (1872)  L.  E.,  7  C.  P.  655,  at  p. 
662. 
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animal  or  thing  to  be  carried,  and  which  is  likely  to  lead  to  such     Sect.  IS. 
a  result.    If  such  a  cause  of  destruction  exists  and  produces  that 
result  in  the  course  of  the  journey,  the  liability  of  the  carrier  is 
necessarily  excluded  from  the  contract  between  the  parties." 

During  the  transport  by  common  carriers  of  an  engine  on 
wheels,  fitted  with  shafts,  it  was  upset  and  damaged  owing  to 
the  breaking  of  one  of  these  shafts.  The  break  was  due  to  the 
shaft  being  rotten,  which  made  the  engine  unfit  to  be  carried  in 
the  ordinary  intended  way.    The  carriers  were  not  liable  (g). 

Similarly,  the  carrier  is  not  liable  for  the  ordinary  wasting  on 
the  journey  of  goods  which  are,  apart  from  any  exceptional 
causes,  liable  to  waste ;  such  as  the  ordinary  evaporation  or 
leakage  of  fluids  contained  in  casks. 

And  a  fortiori  the  carrier  is  not  liable  when  the  damage  is 
due  to  the  goods  having  been  shipped  in  an  unfit  condition,  as 
where  grain  is  shipped  green  and  heats  in  consequence  (h). 

13.  Where,  however,  a  loss  which  may  be  traced  to  an  Unless  caused 
inherent  quality  or  defect  of  the  goods  has  arisen,  not  from  ^  '"" 
the  ordinary  development  of  that  quality  or  defect,  but  from 
adventitious  causes  introduced  by  the  carrier,  the  same  rule 
does  not  apply.  So  that  if  the  ordinary  consequences  have 
been  aggravated  by  the  manner  in  which  the  goods  have  been 
stowed  in  the  ship,  the  shipowner  is  responsible,  though  it  may 
not  appear  that  there  was  any  negligence  in  so  stowing  them  (i). 

Also  the  carrier  cannot  rely  on  the  excuse  that  the  loss  has 
been  due  to  an  inherent  weakness  of  the  goods,  unless  he  has 
used  such  care  with  them  as  their  nature  demanded.  But  if  he 
has  been  misled  by  the  shipper,  as  by  a  delivery,  without  any 

(g)  Lister  v.  Lane.  &  Yorks.  RaiL  Co.,  ment    and    closeness  of  the  ship,  the 

72  L.  J.,  K.  B.  385  ;  (1903)  1  K.  B.  878.  merchant  must  bear  the  loss  as  well  as 

(A)  The  Ida,.  (1875)   32   L.   T.  541;  pay  the  freight;  as    the    master   and 

The  Barcore,  65  L.  J.,  P.  97  ;  (1896)  P.  owners  are  in  no  fault,  nor  does  their 

294.  contract  contain  any  insurance  or  war- 

(i)  See  The  Freedom,  (1869)  38  L.  J.,  ranty  against  such  an  event."     Kefer- 

Adm.  25  ;  L.  E.,  3  P.  C.  594.    But  of.  ence  was  there  made  to  "  12  East,  381  ; 

Clark    V.    Barnwell,     12    How.    272,  4  Camp.  119 ;  6  Taun.   65 ;  Abbott  on 

decided  in  the  United  States  Supreme  Sh.  428  (Shee's  ed.)  ;  "  but  these  autho- 

Court,  in  1851,  where  it  was  said  that  :  rities  do  not  seem  to  support  the  pro- 

"  It  has  been  held,  if  the  damage  has  positions  laid  down.     The  decision  in 

proceeded  from  an  intrinsic  principle  of  the    case,  however,  was  that  damage 

decay  naturally  inherent  in  the  com-  from  humidity  of  the  ship  was  a  danger 

modity  itself,  whether  active  in  every  of  the  seas,  where  not  caused  by  the 

situation,    or    only    in    the    confine-  negligence  or  default  o£  the  shipowner. 
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Sect.  13.  notice  of  their  nature,  of  goods  which  are  breakable,  and  so 
packed  that  that  could  not  by  reasonable  care  be  ascertained  (j), 
or  -which  are  liable  to  be  injured  by  contact  with  certain  other 
kinds  of  goods  (k),  the  degree  of  care  to  be  required  from  the 
shipowner  before  he  can  be  allowed  to  rely  upon  this  defence 
will  be  estimated  with  reference  to  the  extent  of  his  knowledge, 
and  means  of  knowledge,  of  the  character  of  the  goods  (k). 

In  Baldwin  v.  L.  C.  &  D.  Eail.  Co.  (I),  the  plaintiff  was  not 
allowed  to  recover  the  value  of  some  rags  which  had  been  im- 
properly delayed  in  transit,  and  had  consequently  become 
rotten ;  that  being  due  to  their  having  been  packed  in  a  damp 
state,  and  the  railway  company  having  had  no  notice  of  their 
condition. 

Nor  for  the  14-  Again,  the  carrier  is  not  usually  liable  for  losses  which 

fective°pack-    result  from   the   defective   manner    in   which    the  goods   are 
ing,  unless  he  packed  :   or  from  defects  or  insufficiency  of  the  packages  which 

had  notice.         -^  ./  j.  o 

contain  them.  In  such  cases,  as  also  where  goods  are  shipped 
in  an  unsound  or  unfit  condition,  it  may  be  said  that  the  loss 
has  resulted  from  the  inherent  defect  of  the  goods  themselves  (m). 
Moreover,  where  goods  are  improperly  packed,  there  is  a  neglect 
on  the  part  of  the  shipper  of  his  implied  duty  to  be  reasonably 
careful  in  shipping  them.  And  "  no  person  is  entitled  to  claim 
compensation  from  others  for  damage  occasioned  by  his  neglect 
to  do  something  which  it  was  his  duty  to  do  "  (n). 

But  the  carrier  is  still  bound  to  use  care  in  carrying  the 
goods ;  and  where  the  packages  containing  them  are  plainly 
defective,  or  become  so  during  the  voyage,  and  he  has  notice  of 
the  defects  and  might  remedy  them,  he  may  be  liable  if  he  fails 
to  do  so  (o). 

W)  Ang.  Carr.  s.  213.  15i ;    Edwards  v.   Sherratt,  (1801)  15 

(70  Hutchinson   v.   Guion,  (1858)  28  East,  604.- 
L.  J.,  C.  P.  63  ;  5  C.  B.  (n.   s.)   149  ;  (o)  See  Eichardson  v.  N.  E.  Kail.  Co., 

infra,  s.  277.  (1872)  41  L.  J.,  C.  P.  60  ;  L.  E.,  7  C.  P. 

(0  (1882)  9  Q.  B.  D.  582.  75  ;  Cox  «.  L.  &  N.  W.  Rail.  Co.,  (1862) 

(?«)  See  Hudson  v.  Baxendale,  (1857)  3  F.  &  F,  77  ;  Higginbotham  v.  G.  N. 

27  L.  J.,  Ex.  93  ;  2  H.  &  N.  575.  Eail.  Co.,  (1861)  2  F.&F.796  ;  Stewart 

(n)  Per  Cleasby,   B.,   Barbour  v.  S.  v.  Crawley,  (1818)  2  Stark.  323  ;  Warden 

E.  Eail.  Co.,  (1876)  34  L.  T,  67.    And  r.  Greer,  (1837)  6  Watts,  424.    And  cf. 

see  Eichardson  v.  N.  E.  Eail.  Co.,  (1872)  Notara   u.  Henderson,  (1872)  41  L.  J., 

41   L.  J.,  C.  P.  60  J  L.  E.,  7  C.  P.  75  ;  Q.  B.  158  ;  L.  E.,  6  Q.  B.  346  ;  L.  K.,  7 

Bradley  v.  "Waterhouse  (1828),  M  &  M.  Q.  B.  225. 
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15.  One  other  exception  seems  to  be  made  by  the  common  law,     Sect.  15. 
which  has  not  so  far  been  noticed,  viz.,  that  where  goods  have  Shipowner 
been  intentionally  and  properly  destroyed  or  damaged  during  the  jettison,  &o. 
course  of  a  voyage,  in  order  to  save  the  ship  and  the  remainder 
of  the  cargo  from  a  danger  which  was  common  to  the  whole,  the 
shipowner  is  not  answerable.    "Where  goods  have  been  thus 
sacrificed,  the   law,   except  in   certain   cases,  e.g.,  deck  cargo, 
gives  the  owner  a  right  to  contributions  towards  his  loss  from 
those  whose  property  is  saved  (p).    But  otherwise  no  claim  for 
the  goods  or  their  value  can  be  made  against  the  shipowner.   An 
illustration  of  this  principle  is,  where  water  has  been  poured  into 
the  hold  of  the  ship  in  order  to  extinguish  a  fire.     But  the  most 
familiar  case  is  that  of  a  jettison ;  where  part  of  the  cargo  is 
thrown  out  of  the  ship  to  lighten  her,  in  a  storm,  or  when  she 
has  stranded. 

Mouse's  Case  (q)  appears  to  be  the  earliest  statement  of  the 
common  law  with  regard  to  jettisons.    The  report  is  as  follows : — 

"  In  an  action  of  trespass  brought  by  Mouse,  for  a  casket  and 
a  hundred  and  thirteen  pounds,  taken  and  carried  away,  the  case 
was,  the  ferryman  of  Gravesend  took  forty-seven  passengers  into 
his  barge  to  pass  to  London,  and  Mouse  was  one  of  them,  and  the 
barge  being  upon  the  water,  a  great  tempest  happened,  and  a 
strong  wind,  so  that  the  barge  and  all  the  passengers  were  in 
danger  to  be  drowned,  if  a  hogshead  of  wine  and  other 
ponderous  things  were  not  cast  out,  for  the  safeguard  of  the 
lives  of  the  men  :  it  was  resolved,  per  totam  curiam,  that  in 
case  of  necessity,  for  the  saving  of  the  lives  of  the  passengers, 
it  was  lawful  to  the  defendant,  being  a  passenger,  to  cast  the 
casket  of  the  plaintiff  out  of  the  barge,  with  the  other  things  in 
it ;  for  quod  quis  oh  tutelam  corporis  sui  fecerit,  jure  id  fecisse 
videtur,  to  which  the  defendant  pleads  all  this  special  matter ; 
and  the  plaintiff  replies,  de  injwria  sua  propria  absque  tali  causa ; 
and  the  first  day  of  this  term,  this  issue  was  tried,  and  it  was 
proved  directly,  that  if  the  things  had  not  been  cast  out  of  the 
barge,  the  passengers  had  been  drowned ;  and  that  levandi  causa 
they  were  ejected,  some  by  one  passenger,  and  some  by  another ; 
and  upon  this  the  plaintiff  was  nonsuit.  It  was  also  resolved, 
that  although  the  ferryman  surcharge  the  barge,  yet  for  safety 
of  the  lives  of  passengers  in  such  a  time  and  accident  of  necessity, 

(p)  See  Ch.  XII.  (y)  (1609)  77  E.  R.  1341  ;  12  Co.  Eep.  63. 

C— C.  C 
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Sect.  15.  it  is  lawful  for  any  passenger  to  cast  the  things  out  of  the  barge ; 
and  the  owners  shall  have  their  remedy  upon  the  surcharge 
against  the  ferryman,  for  the  fault  was  in  him  upon  the  sur- 
charge ;  but  if  no  surcharge  was,  but  the  danger  accrued  only  by 
the  act  of  God,  as  by  tempest,  no  default  being  in  the  ferryman, 
everyone  ought  to  bear  his  loss  for  the  safeguard  and  life  of  a 
man  ;  for  interest  reipuhlicce  quod  homines  conserventur,  8  Edw.  IV. 
c.  23,  &c. ;  12  Hen.  VIII.  c.  15 ;  28  Hen.  VIII. ;  Dyer,  36. 
Plucking  down  of  a  house,  in  time  of  fire,  &c.,  and  this  pro  bono 
publico  ;  et  conservatio  vitce  hominis  est  bonum  publicum.  So  if  a 
tempest  arise  in  the  sea,  levandi  navis  causa,  and  for  salvation  of 
the  lives  of  men,  it  may  be  lawful  for  passengers  to  cast  over  the 
merchandizes,  &c." 

And  in  the  Gravesend  Barge  Case  (r),  reported  by  EoUe  as 
having  been  stated  by  Coke,  it  was  held  that  an  action  would  not 
lie  against  the  bargeman  under  the  same,  or  similar,  circumstances: 
the  loss  having  been  through  the  act  of  God,  and  for  the  safety  of 
human  lives. 

In  The  Gratitudine  (s).  Lord  Stowell  said  : — "  Nothing  can  be 
better  settled  than  that  the  master  has  a  right  to  exercise  this 
power  "  (of  throwing  cargo  overboard)  "  in  case  of  imminent 
danger.  He  may  select  what  articles  he  pleases ;  he  may  deter- 
mine what  quantity ;  no  proportion  is  limited  ;  a  fourth,  a  moiety, 
three-fourths,  nay,  in  cases  of  extreme  necessity,  when  the  lives 
of  the  crew  cannot  otherwise  be  saved,  it  never  can  be  maintained 
that  he  might  not  throw  the  whole  cargo  overboard.  The  only 
obligation  will  be  that  the  ship  should  contribute  its  average 
proportion."  And  the  same  seems  to  hold  good,  even  in  cases 
where  there  is  no  liability  on  the  ship  to  contribute,  as  where  the 
goods  thrown  over  were  stowed  on  deck  (t). 

This  exception  at  common  law  was  expressly  considered  by 
Cave,  J.,  in  Dixon  v.  Eoyal  Exchange  Shipping  Co.  (m),  where  he 
decided  in  favour  of  the  shipowner,  on  the  ground  that  the  act 
of  jettison  is  done  by  the  master  as  agent  of  the  cargo  owner,  not 
of  the  shipowner  (x). 

It  seems  doubtful  whether  any  theory  of  agency  is  required  to 

(r)  (1615)  81  E.  R.  341 ;  1  EoU.  Eep  («)  Times,  Dec.  20,  1884. 

"^^^  (x)  And  see    per   Brett,   M.  E.,  in 

W  (1801)  3  C.  Eob.  240,  at  p.  258.  Burton  v.  English,  (1883)  12  Q.  B.  D. 

(0  Wright  V.  Marwood,  (1881)  50  L.  218,  at  p.  221 ;  cf.  Lawrence  v.  Mintum, 

J.,  Q.  B.  643  ;  7  Q.  B.  D.  62  ;  see  p.  72.  (1854)  17  How.  100  (U.S.). 


deyiated. 
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support  the  rule  ;  and  if  it  is  possible  to  avoid  the  view  that  the  Sect.  15. 
master  is  the  representative  of  the  cargo  owner,  it  is  perhaps 
better  to  do  so.  The  master  is  the  agent  of  the  shipowner  in  the 
matter,  to  some  extent  at  any  rate ;  for  the  latter  is  responsible 
if  the  jettison  be  made  without  sufficient  cause  ;  or  if  it  be  omitted 
or  made  in  an  improper  manner,  where  there  is  a  good  cause  {y). 
And,  at  least,  no  such  implied  agency  should  excuse  the  ship- 
owner from  liability  if  the  jettison  became  necessary  owing  to 
dangers  for  which  he  was  responsible  {z). 

Moreover,  it  appears  from  the  cases  above  cited  that  the  ship- 
owner may  be  excused  where  goods  have  been  jettisoned  by  other 
persons  than  the  master  (a). 

16.  A  shipowner  will  not  be  exonerated  from  losses  arising   Exceptions 
from  any  of  these  excepted  causes  when  there  has  been  any  law  do 
neglect  on  his  part  to  take  all  reasonable  steps  to  avoid  them ;  "'^'^ere  the^ 
or  to  guard  against  their  possible  effects  (ft) ;  or  to  arrest  their  carrier  has 
consequences  (c).  gent,  or  has 

And  where  these  causes  have  followed  upon  a  departure  from 
the  proper  prosecution  of  the  voyage,  and,  it  seems,  would  not 
have  operated  but  for  that,  the  shipowner  is  not  excused  {d) ;  as 
where  a  tempest  has  been  encountered  after  a  deviation  from  the 

(y)  Per  Willes,   J.,   Notara   r.   Hen-  did  it  of  no  malice,  but  to  save  their 

derson,  (1872)  L.  K.,  7  Q.  B.  at  p.  236  ;  lives,  the  ship,  the  cargo,  and  the  wines." 

per  Brett,  J.,  Whitecross  Wire  Co.  r.  Judgments  of  Oleron,  Art.  8  ;  translated 

Savill,  (1882)  8  Q.  B.  D.  653,  at  p.  663.  in  Lowndes,  Gen.  Av.  (4th),  p.  6.    So 

(z)  See  per  Dr.  Lushington  in  The  also  in  the  Laws  of  Wisby,  Art.  20 ;  cited 

Norway,  (1864)  12  L.  T.  57 ;  and  infra,  in  Paris:,  Mar.  Ins.  (8th),  p.  279. 

s.  291.  (*)  Siordet  v.  Hall,  (1828)   6  L.  J. 

(a)  And  see  Price  v.  Noble,  (1811)  (O.  8.),  C.  P.  137  ;  4  Bing.  607  ;  1  M.  & 
4  Taunt.  123;  and  infra,  s.  374.  P.  561  ;  The  Freedom,  (1869)  38  L.  J., 
Although  in  early  statements  of  mari-  Adm.  25  ;  L.  E.,  3  P.  C.  594. 
time  law,  made  at  times  when  it  was  (c)  See  illustrations  cited  in  Ang. 
usual  for  the  owner  of  the  goods  or  his  Carr.  ss.  160 — 164  ;  Notara  v.  Hender- 
supercargo  to  be  on  board,  it  was  pro-  son,  (1872)  41  L.  J.,  Q.  B.  158 ;  L.  R., 
vided  that  the  master  should  consult  5  Q.  B.  346  ;  L.  K.,  7  Q.  B.  225. 
him  before  making  a  jettison,  still  the  [d)  But  see  Thorley  v.  Orchis  Steam- 
master's  authority  to  make  that  did  not  ship  Co.,  76  L.  J.,  K.  B.  595  ;  (1907)  1 
depend  on  his  consent.  "The  mer-  K.  B.  660  ;  12  Com.  Ca.  251,  where  it  is 
chants,  if  there  are  any  who  approve  of  suggested  by  Fletcher  Moulton,  L.  J. , 
the  jettison,  are  to  signify  their'  assent ;  that  after  a  deviation  a  shipowner  has 
but  if  they  do  not  agree,  the  master  not  even  the  protection  of  a  common 
ought  nevertheless  not  to  tarry  to  carrier.  Hence  it  may  not  be  necessary 
throw  over  as  much  as  shall  seem  to  to  show  that  but  for  the  deviation  the 
him  good,  swearing  the  third  part  of  his  cause  would  not  have  operated,  the 
companions  on  the  Holy  Gospels,  when  shipowner  being  liable  as  insurer  for  all 
he  shall  have  come  safe  to  shore,  that  he  losses  subsequent  to  the  deviation. 

r    O, 
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Sect.  16.  proper  course  {e) ;  or  where  the  cargo  has  deteriorated  owing  to 
improper  delay  on  the  voyage  (/) ;  or,  being  improperly  carried 
on  deck,  has  been  jettisoned  {g). 

Nor  if  ship's  17.  And  further,  the  shipowner  remains  responsible  for  loss  or 
nSs ^sailing  damage  to  the  goods,  however  caused,  if  the  ship  was  not  in  a 
caused  the  seaworthy  condition  when  she  commenced  her  voyage,  and  if  the 
loss  would  not  have  arisen  but  for  that  unseaworthiness.  The 
goods  owner  must,  in  order  to  make  the  shipowner  liable,  establish 
both  these  facts,  and  cannot  recover  for  the  loss  or  damage  merely 
on  the  ground  that  the  ship  was  unseaworthy,  unless  it  is  also 
shown  that  the  loss  or  damage  was  caused  by  the  unseaworthiness. 
This  was  decided  in  The  Europa  Qi),  where  part  of  the  cargo  was 
damaged  by  perils  of  the  seas,  which  were  excepted  by  the  con- 
tract of  affreightment,  and  part  owing  to  unseaworthiness  of  the 
vessel :  it  was  held  that  the  shipowner,  though  liable  for  the  latter, 
was  not  liable  for  the  former  damage.  The  same  case  decides 
that  a  breach  of  the  warranty  of  seaworthiness  does  not  discharge 
the  special  contract  of  affreightment  or  preclude  the  shipowner 
from  relying  on  its  terms  ;  in  this  respect  a  breach  of  the  warranty 
of  seaworthiness  differs  from  a  breach  of  the  obligation  not  to 
deviate  (i). 

The  shipowner  is  liable  for  failure  to  make  the  ship  seaworthy 
in  fact,  although  he  may  have  taken  all  reasonable  pains  and 
precautions  to  do  so.  He  undertakes  absolutely  that  she  shall 
be  fit,  on  sailing  upon  the  voyage,  to  carry  the  cargo  which  she 
has  on  board,  and  with  it  to  encounter  safely  whatever  perils  a 
ship  of  that  kind  may  fairly  be  expected  to  be  exposed  to  in  the 
course  of  that  voyage  at  that  season  of  the  year.  If  her  unfitness 
becomes   a   real   cause   of   loss  or  damage  to  the  cargo,  the 

(e)  Leduc  v.  Ward,  (1888)  57  L.  J.,  L.  T.  514.     But  see  Baldwin  v.  L.  C.  & 

Q.  B.379;  20Q.B.  D.  475;  Scaramanga  D.   Bail.  Co.,   (1882)  9  Q.  B.  D.  582; 

1!.  Stamp,  (1880)  48  L.  J.,  C.  P.  478  ;  Foster  v.  G.  W.  Bail.  Co.,  73  L.  J.,  K.  B. 

49  L.  J.,  C.  P.  674  ;  4  C.  P.  D.  316  ;  5  811  ;  (1904)  2  K.  B.  306. 

C.  P.  D.  295  ;  Davis  v.  Garrett,  (1830)  8  Q?)  Royal  Exchange  Sh.  Co.  i:  Dixon, 

L.J.  (O.S.),  C.  P.  253;  6  Bing.  716  ;  4  M.  &  (1886)  56  L.  J.,  Q.  B.  266  ;  12  A.  C.  11. 

P.  540  ;  The  Dunbeth,  66  L.  J.,  P.  66  ;  (/,)  77  L.  J.,  P.  26  ;  (1908)  P.  84  ;  11 

(1897)  P.  133.    And  see  infra,  s.  287.  Asp.  M.   C.  19  ;  24  T.  L.  E.  151  :  the 

(/)  Glynn   v.    Margetson,  62  L.  J.,  Court  cited  the  first  paragraph  of  this 

Q.  B.  466  ;  (1893)  A.  C.  351  ;  (1892)  1  section  as  a  correct  statement. 

Q.  B.  337  ;  Lindsay  v.  Scholefield,  (1897)  (i)  See  Thorley  v.  Orchis  Steamship 

24  Sess.  Ca.  (4th),  530  ;  Hawes  v.  S.  E.  Co.,  76  L.  J.,  K.  B.  595  ;  (1907)  1  K.  B. 

Rail.  Co.,  (1884)  54  L.  J.,  Q.  B.  174  ;  52  660 ;  12  Com.  Ca.  251. 
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shipowner   is  responsible,  although  other  causes  from  -whose     Sect.  17. 
effects  he  is   excused,  either  at    common    law   or   by  express 
contract,  have  contributed  to  produce  the  loss  (k). 

Lord  Blackburn,  in  Steel  i\  State  Line  Steamship  Co.  (l),  said: 
— "  I  take  it,  my  Lords,  to  be  quite  clear,  both  in  England  and 
Scotland,  that  where  there  is  a  contract  to  carry  goods  in  a  ship, 
whether  that  contract  is  in  the  shape  of  a  bill  of  lading  or  any 
other  form,  there  is  a  duty  on  the  part  of  the  person  who  furnishes 
or  supplies  that  ship,  or  that  ship's  room,  unless  something  be 
stipulated  which  should  prevent  it,  that  the  ship  shall  be  fit  for 
its  purpose.  That  is  generally  expressed  by  saying  that  it  shall 
be  seaworthy ;  and  I  think,  also,  in  marine  contracts,  contracts 
for  sea  carriage,  that  is,  what  is  properly  called  a  warranty,  not 
merely  that  they  should  do  their  best  to  make  the  ship  fit,  but 
that  the  ship  should  really  be  fit." 

It  appears,  then,  that  the  shipowner  undertakes  responsibility 
for  any  defects  in  the  ship,  or  her  machinery  or  equipment ;  even 
for  defects  not  discoverable  by  careful  examination  (m). 

In  Eeadhead  v.  The  Midland  Rail.  Co.  (n),  it  was  decided  that 
carriers  of  passengers,  by  land,  did  not  undertake  this  responsi- 
bility ;  and  it  was  said,  in  the  Exchequer  Chamber,  to  be  extremely 
doubtful  whether  carriers  of  goods  did  so  (o).  But  in  the  Court 
below.  Lush  and  Blackburn,  JJ".,  both  considered  it  established 
that  carriers  of  goods,  whether  by  land  or  by  water,  warrant 
the  fitness  of  their  vehicles  or  vessels  for  the  purpose,  and  are 
responsible  for  the  consequences  of  failures  occasioned  by 
latent  defects. 

And  in  The  Glenfruin  (jp),  Butt,  J.,  acted  upon  this  view,  and 
held  that  the  shipowners  were  responsible  for  a  defect  in  the 

(/«)  The  Glenfruin,  (1885)  54   L.  J.,  Q.  B.  169  ;  L.  R.,  2  Q.  B.  412  ;  L.  E.,  4 

Adm.  49  ;  10  P.  D.  103  ;  Steel  v.  State  Q.  B.  379. 

Line  S.S.  Co.,  (1877)  3  A.  C.  72  ;  Kopi-  (o)  L.  R.,  4  Q.  B.  at  p.  383.    And  see 

toff  V.  Wilson,  (1876)  45  L.  J.,  Q.  B.  436  ;  Kopitoff  v.  Wilson,  (1876)  1  Q.  B.  D. 

1  Q.  B.  D.  877 ;  Lyon  v.  Mells,  (1804)  5  377,  at  p.  383. 
East,  428.  {p)  (1885)  54  L.  J.,  Adm.  49  ;  10  P.  D. 

(I)  (1877)  3  A.  C.  at  p.  86.  103.    And  see  the  case  of  Backhouse  v. 

(m)  The  rule  in  the  U.  S.  is  equally  Snead,    in    North    Carolina,   1  Murph. 

etringent:  The  Caledonia,   (1895)    157  173,    where    a    shipowner    was     held 

V.  S.   124  ;  and  the  obligation  is  not  responsible    for   damage  through   the 

lessened  by  the  Harter  Act,  1893  :  The  loss  of  a  rudder  which  proved  to   be 

Carib  Prince,  (1898),  170  U.   S.   655  ;  rotten   internally,    though    apparently 

infra,  s.  103  c.  sound.     Pars.  Sh.  i.  285  ;    Ang.   Carr. 

(m)  (1869)  36  L.  J.,  Q.B.  181  ;  38  L.  J.,  ss.  171,  192. 
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Sect.  17.     screw  shaft,  which  could  not  have  been  discovered  by  care  and 
skill. 

Meaning  of  18.  The  ship  must  be  fit  in  design,  structure,  condition,  and 

nral"'^'''''  equipment  to  encounter  the  ordinary  perils  of  the  voyage  (q).  She 
must  also  have  a  competent  master,  and  a  competent  and  sufficient 
crew  (r).  And  if  she  sails  from  a  port  where  a  pilot  may  be 
procured,  and  the  nature  of  the  navigation  requires  one,  she  is,  it 
would  seem,  not  seaworthy  without  a  pilot  (s) ;  unless  the  master 
himself  has  a  competent  knowledge  of  the  navigation.  Also,  the 
cargo  taken  must  be  a  safe  cargo  for  such  a  voyage  as  may  be 
reasonably  expected;  and  it  must  be  stowed  so  as  not  to  be  a 
source  of  danger.  In  Kopitoff  r.  "Wilson  (t),  one  of  a  number  of 
armour  plates  stowed  in  the  ship  broke  loose  during  bad  weather 
and  went  through  her  side,  so  that  she  sank.  The  jury  found  that 
she  was  not  reasonably  fit  to  encounter  the  ordinary  perils  that 
might  be  expected  on  the  voyage,  owing  to  the  manner  of  stowing 
the  plates  ;  and  that  the  loss  was  caused  by  that  unfitness.  Held, 
that  the  shipowner  was  liable  for  the  value  of  the  plates. 

But  the  duty  to  supply  a  seaworthy  ship  is  not  equivalent  to 
a  duty  to  provide  one  that  is  perfect,  and  such  as  cannot  break 
down  except  under  extraordinary  peril.  What  is  meant  is  that 
she  must  have  that  degree  of  fitness  which  an  ordinary  careful 
and  prudent  owner  would  require  his  vessel  to  have  at  the 
commencement  of  her  voyage,  having  regard  to  all  the  probable 
circumstances  of  it  (it).  To  that  extent  the  shipowner,  as  we 
have  seen,  undertakes  absolutely  that  she  is  fit ;  and  ignorance 

(S')  Stanton  v.  Eichardson,  (1874)  45  Insurance   Co.,   (1878)   47  L.  J.,  Q.  B. 

L.  J,  C.  P.  78 ;  L.  E.,  7  C.  P.  421  ;  L.  E.,  749  ;  3  Q.  B.  D.  594. 
9  C.  P.   390.    Where  the  boilers  of  a  (>•)  Clifford  i:  Hunter,  (1827)  M.  & 

steamship  failed  owing  to  the  muddy  M.    103  ;  3    C.    &   P.   16  ;   Forshaw  v. 

state  of  the  river-water  with  which  they  Chabert,  (1821)  3  B.&B.  158 ;  6  Moo.  369. 
had  been  filled  at  starting,  this  was  held  («)  See  Phillips  r.  Headlam,  (1831)  9 

to  be  unseaworthiness  :  Seville  Sulphur,  L.  J.  (o.  S.),  K.  B.  238  ;  2  B.  &  Ad.  380  ; 

&c.  Co.  ■, .  Colvils,  (1888)  25  So.  L.  E.  Dixon  v.  Sadler,  (1841)  5  M.  &  W.  405, 

437.    In  a  subsequent  case,  however,  on  at  pp.  414 5. 

the  same  facts,  it  was  shown  that,  on  (f)  (1876)  45  L.  J.,  Q.  B.  436  ;  1  Q.  B. 

getting  out  to  sea,  the  boilers  might  D.  377. 

easily  have  been  emptied,  and  the  mud  (m)  Gibson  v.  SmaU,  (1853)  4  H.  L. 

thus  got  rid  of,  and  upon  this  it  was  C.  353  ;  Burges  v.  Wickham,  (1863)  33 

held  that  the  ship  had  not  been  unsea-  L.   J.,   Q.  B.  17  ;  3   B.   &   S.  669  ;  per 

worthy    at    starting:    Cunningham  v.  Blackburn,   J.,   Eeadhead    v.    Midland 

Colvils,  (1888)  26  Sc.  L.  E.  249.    As  to  Eail.  Co.,  (1867)  L.  E.,  2  Q.  B.  412,  at 

burden    of    proof.   Pickup    f.    Thames  p.  440. 
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is  no  excuse.     If  the  defect  existed,  the  question  to  be  put  is,      Sect.  18. 
Would  a  prudent   shipowner  have  required  that  it  should  be 
made  good  before  sending  his  ship  to  sea,  had  he  known  of 
it  ?    If  he  would,  the  ship  was  not  seaworthy  within  the  meaning 
of  the  undertaking. 

The  statement  of  the  law  contained  in  the  preceding  paragraph 
was  quoted  with  approval  by  Ghannell,  J.,  in  McPadden  i;.  Blue 
Star  Line  (y),  where  it  was  held  that  a  defect  in  the  packing  of 
the  valve  chest,  existing  before  the  goods  were  loaded,  was 
sufficiently  substantial  to  render  the  ship  unseaworthy. 

Further,  a  ship  may  be  seaworthy  when  she  sails,  although  she 
could  not  safely  perform  her  voyage  in  the  precise  state  in  which 
sTie  sailed.  Hatches  may  be  off  in  ordinary  course,  or  a  port-hole 
may  be  open,  but  in  such  a  position  that  it  can  be,  and  will  in 
ordinary  course  be,  closed  after  sailing.  Those  are  not  cases  of 
unseaworthiness  (z). 

In  Gilroy  v.  Price  (a),  the  defect  lay  in  the  want  of  a  casing  to  a 
pipe.  The  cause  was  remitted  by  the  House  of  Lords  to  the  Court 
of  Session  for  a  further  finding  as  to  when  the  needful  casing 
should  have  been  put  over  the  pipe.  It  was  there  found  that  the 
ordinary  practice  was  to  case  such  pipes,  in  vessels  carrying  jute, 
before  the  cargo  was  loaded,  and  that  the  pipe  in  question  was 
not,  after  loading,  visible  or  accessible  without  the  removal  of 
part  of  the  cargo.  The  vessel  was  therefore  held  to  have  been 
unseaworthy  (b). 

In  a  recent  case  the  damage  arose  because  a  "  three  way  cock," 
which  was  intended  to  be  used  either  to  open  into  the  -bilges  or 
into  the  sea,  was  allowed  to  be  in  such  a  position  as  to  leave  both 
openings  free  at  the  same  time :  in  consequence  of  this,  water 
entered  the  hold  and  damaged  the  cargo.  The  Court  of  Appeal 
held  that  the  engineer  ought  to  have  understood  the  construction 
of  the  cock,  and,  if  he  had,  couldat  anytime  have  turned  it  into 
the  proper  position :  the  loss  was  therefore  due  to  negligence, 

(y)  74  L.  J.,  K.  B.  423  ;  (1905)  1  K.  A.  C.  222.    Cf.  International  Nav.  Co. 

B.  697  ;  10  Com.  Ca.  123  ;  10  Asp.  M.  C.  v.  Farr,  (1901)  181  U.  S.  218. 
55 ;  21  T.  L.  E.  345.  (a)  (1893)   A.   C.  56  ;  7  Asp.  M.   0. 

(z)  Per  Lord  Hersohell  in  Gilroy  v.  314. 
Price,    (1893)  A.   C.  56,    p.    64;   per  (S)  See  also  Dobelli).  Steamship  Koss- 

Lord  Blackburn  in  Steel  i>.  State  Line  more  Co.,  64  L.  J.,  Q.  B.  777 ;  (1895)  2 

S.S.  Co.,   (1877)   3   A.    C.    72,    p.    90.  Q.   B.   408  ;   McFaddeu  v.  Blue   Star 

And  see  Hedley  v.   Pinkney  &    Sou's  Line,  74  L.  J.,  K.  B.  423  ;  (1905)  1  K.  B. 

S.S.  Co.,  61  L.  J.,  Q.  B.  179  ;  63  L.  J.,  697 ;  10  Com.  Ca.  123  ;  10  Asp.  M.  C. 

Q.  B.  419  ;  (1892)  1  Q.  B.  58  ;  (1894)  55;  21  T.  L.  E.  345. 
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Sect.  18. 


Deck  cargo. 


Fitness  for 
special  cargo. 


and  not  to  unseaworthiness ;  but  this  decision  was  reversed  by 
the  House  of  Lords,  on  the  ground  that  the  construction  of  the 
cock  was  admittedly  unusual  and  dangerous,  and  as  the  engineer 
had  no  notice  of  the  unusual  and  dangerous  character,  or  the  need 
of  special  care,  the  ship  could  not  be  considered  seaworthy  (c). 

19.  Perhaps  the  eiTect  of  the  warranty  is  not  in  all  respects 
the  same  where  the  goods  shipped  are  to  be  stowed  on  deck. 
A  ship  may  be  seaworthy  with  goods  on  deck ;  but  that  may 
depend  upon  the  fact  that  in  case  of  need  those  goods  can  be 
easily  got  rid  of.  This  would  be  a  state  of  seaworthiness  as 
far  as  concerned  the  cargo  in  the  hold,  but  not  as  to  the  goods 
on  deck. 

This  question  was  fully  discussed  in  relation  to  a  policy  of  insur- 
ance in  Daniels  v.  Harris  {d).  Brett,  J.,  delivering  the  judgment, 
said  that  the  warranty  in  a  policy  on  ship,  or  on  cargo  other  than 
deck  cargo,  would  be  satisfied  "  if  the  deck  cargo,  by  reason  of  the 
facility  with  which  it  could  be  got  rid  of,  would  have  caused  no 
danger  to  the  ship."  But  that  in  a  policy  on  deck  cargo  it  could 
not  be  satisfied  if  it  was  necessary  to  contemplate  the  destruction, 
in  order  to  save  the  ship,  in  an  ordinary  voyage,  of  that  very  cargo 
which  is  the  subject-matter  of  insurance. 

On  the  other  hand,  in  an  action  by  a  shipper  against  a  ship- 
owner for  a  loss  of  deck  cargo  by  jettison,  the  Supreme  Court  of 
the  United  States  held  that  the  shipowner  "does  not  warrant 
the  sufficiency  of  the  ship,  if  otherwise  staunch  and  seaworthy,  to 
withstand  any  extraordinary  action  of  the  sea  when  thus  laden. 
If  the  vessel  is  in  itself  staunch  and  seaworthy,  and  her  inability 
to  resist  a  storm  arises  solely  from  the  position  of  a  part  of  the 
cargo  on  the  deck,  the  owner  of  the  cargo  who  has  consented  to 
this  mode  of  shipment  cannot  recover  from  the  ship  or  its  owners 
on  the  ground  of  negligence  or  breach  of  an  impHed  contract 
respecting  seaworthiness"  (e). 

19a.  This  warranty  is  not  limited  to  the  mere  fitness  to 
encounter  sea  perils.  If  the  ship  is  to  carry  goods  of  a  particular 
kind,   the    implied   warranty   requires  that   the   ship   and  her 


(tf)  The  Schwan,  (1909)  25  T.  L.  R. 
740,  reversing  C.  A.,  78  L.  J.,  P.  13  ; 
(190!))  P.  93  ;  25  T.  L.  R.  230. 

(d)  (1874)  44  L.  J.,  C.  P.  1  ;  L.  R., 
10  0.  P.  1.     Gf.  Hedley  r.  Pinkney  & 


Son's  S.S.  Co.,  61  L.  J.,  Q.  B.  179;  63 
L.  J.,  Q.  B.  419  ;  (1892)  1  Q.  B.  68; 
(1894)  A.  C.  222. 

(e)  Lawrence  v.  Minturn,  (1854)  17 
How.  100  (U.S.). 
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equipment  be  fit  for  the  purpose  of  safely  carrying  those  goods  to    Sect.  19a. 
their  destination  (/). 

Thus,  where  the  contract  is  for  the  carriage  of  frozen  meat  in 
a  ship  fitted  with  refrigerating  machinery,  there  is  an  implied 
warranty  that  the  ship  and  refrigerating  machinery  are  fit  to 
receive  and  carry  the  frozen  meat  safely  on  the  agreed 
voyage  (g). 

And  where  specie  is  to  be  carried  in  one  of  the  class  of  ships 
which  are  provided  with  strong  rooms  for  that  purpose,  so  that  the 
contract  is  presumably  made  in  relation  to  carriage  in  such  a  room, 
there  is  an  implied  warranty  that  the  strong  room  is  reasonably  fit 
to  resist  thieves  (h). 

In  certain  cases  of  this  nature  it  is  necessary  to  distinguish 
between  unseaworthiness  and  bad  stowage  not  amounting  to 
unseaworthiness.  Thus  in  Upperton  v.  Union  Castle  Mail  Steam- 
ship Co.  (i),  passengers'  luggage  received  at  an  intermediate  port 
was  stowed  in  a  lavatory  and  became  damaged  owing  to  negligent 
user  of  an  adjoining  lavatory :  it  was  held  to  be  a  case  of 
unseaworthiness,  since  the  lavatory  was  an  improper  receptacle, 
but  was  the  only  receptacle  available  when  the  luggage  was 
shipped.  On  the  other  hand,  in  Bond,  Connolly  &  Co.  v.  Federal 
Steam  Navigation  Co.  (k),  where  the  refrigerating  apparatus  was 
otherwise  efficient,  but  failed  to  preserve  the  goods  owing  to  the 
closeness  with  which  they  were  packed,  the  case  was  held  to  be 
merely  one  of  bad  stowage  :  not  the  equipment  of  the  vessel,  but 
its  improper  user  was  the  cause  of  the  damage. 

19b.  Where  the  voyage  has   several  stages,   for  which  the  Voyage  in 
needful  condition  and  equipment  of  the  ship  differ,  as  where  the 
voyage  is  partly  by  river  and  partly  across  the  open  sea,  it  will 
generally  be  sufficient  if  the  ship  be  made  fit  for  the  first  stage 
only,  on  first  sailing.    But,  in  that  case,  the  warranty  requires 

(/)  See  Stanton  r.  Kichardson,  (1874)  Sleigh  v.  Tyser,  69  L.  J.,  Q.  B.  626; 

45  L.  J.,  C.  P.  78 ;  L.  E.,  7  C.  P.  421  ;  (1900)  2  Q.  B.  333. 
L.  B.,  9  0.  P.  390  ;  The  Thames,  (1894)  (/i)  Queensland  Nat.  Bank  v.  P.  &  0. 

61  Fed.  Eep.  1014.  S.  N.  Co.,  67  L.  J.,  Q.  B.  402  ;  (1898)  1 

(j)  Cargo  per  Maori  Kingi'.  Hughes,  Q.  B.  567. 
64  L.  J.,  Q.  B.  744  ;  (1895)  2  Q.  B.  550  ;  (i)  (1903)  8  Com.  Ca.  96  ;  9  Com.  Ca. 

Eowson  V.  Atlantic  Transport  Co.,  72  50  ;  9  Asp.  M.  0.  475. 
L.  J.,  K.  B.  811 ;  (1903)  1  K.  B.  114  ;  (A)  (1906)  21  T.  L.  fi.  438  ;  22  T.  L. 

(1903)  2   K.   B.  666 ;   The  Southwark,  E.  685.    Compare  Wade  v.  Cookerline, 

(1903)  191  U.  S.  1.     As  to  animals,  see  10  Com.  Ca.  47,  115. 
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Sect.  19b.    that  the  ship  shall  be  fit  for  each  subsequent  stage  when  that 
is  entered  upon  (l). 

The  shipowner  may  satisfy  the  warranty  by  making  her  fit  for 
the  whole  voyage  at  the  start,  or  else  by  making  her  fit  at  the 
commencement  of  each  stage  for  that  stage. 

The  same  is  true  where  the  ship  is  at  liberty  to  take  in  necessary 
fuel  or  stores  at  an  intermediate  port.  The  warrantyis  not  broken 
by  starting  without  sufficient  fuel  for  the  whole  voyage ;  but  where 
that  is  done,  she  must,  at  starting,  have  enough  for  her  first  stage 
to  the  intermediate  port  at  which  it  is  intended  to  take  further 
coal ;  and  she  must  have  enough  for  her  second  stage  when  she 
Ba.ils  from  that  intermediate  port  (m). 

Thus  it  is  no  answer  to  a  claim  for  a  loss  of  cargo  upon  the 
second  stage  of  a  voyage,  owing  to  insufficient  fuel,  that  this  was 
due  to  neglect  of  the  officers  to  take  in  a  proper  supply,  although 
the  bill  of  lading  may  contain  an  exception  of  negligence  of  the 
master  and  crew.  And  further,  it  is  no  answer  that  the  deficiency 
of  coal  might  have  been  remedied  by  putting  into  another  port  in 
the  course  of  the  second  stage,  and  that  the  master  improperly 
neglected  to  do  so  ;  for  the  cause  of  action  is  the  breach  of  the 
underlying  warranty  of  seaworthiness  (n). 

In  Biccard  v.  Shepherd  (o)  the  ship  was  loaded  at  two  ports, 
H.  and  N.  She  was  seaworthy  on  sailing  from  H.,  but  became 
unsea worthy  by  overloading  before  she  left  N.  It  was  held,  in  an 
action  upon  a  policy  on  the  cargo,  "  at  and  from  H.  and  N.,"  that 
the  warranty  of  seaworthiness  was  satisfied  in  respect  of  the  cargo 
loaded  at  H.,  but  not  in  respect  of  that  loaded  at  N. 

The  doctrine  of  stages  does  not  apply  to  each  of  the  separate 
voyages  on  which  a  ship  may  be  employed  under  a  time 
charter :  hence  there  is  not  an  implied  warranty  of  seaworthi- 
ness arising  afresh  at  the  commencement  of  each  of  these 
voyages,  but  the  implied  warranty  is  satisfied  for  the  whole 
period  of  hiring  if  at  the  commencement  of  that  period  the 
vessel  is  in  a  seaworthy  condition  (p). 

(I)  See    Dixon    v.    Sadler,    (1839)   5  39  ;  (1892)  2  Q.  B.  141  ;  The  Vortigem, 

M.  &  W.  405,  per  Parke,  B.,  p.  414;  68  L.  J.,  P.  49  ;  (1899)  P.  140;  m/ra,  8.79. 

Biccard  v.   Shepherd,  (1861)  14   Moo.  (m)  The  Vortigem,  69  L.  J.,  P.  49; 

P.   C.  471  ;    Quebec-  Mar.   Ins.   Co.  v.  (1899)  P.  140. 

Commercial  Bank  of  Canada,  (1870)  39  (o)  (1861)  14  Moo   P  C  471 

L.  J.  P.  C.  53  ;  L.  E.,  3  P.  C.  284.  (^)  Giertsent'.  Turnbull,  (1908)  S.  C. 

(«0  Thin  V.  Richards,  62  L.  J.,  Q.  B.  1101. 
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20.  The  ship  must  not  only  be  fit  to  carry  the  cargo  on  the     ^^c^-  20- 
intended  voyage,  she  must  also  be  in  a  fit  condition  to  receive  it  at  The  ship 

,  .     m   ,.  n      -NT   i-        1  cii.  must  be  fit  to 

the  time  it  is  put  on  board.    Thus,  m  Tattersall  v.  National  bteam-  receive  the 
ship  Co.  iq),  a  vessel  which  had  carried  cattle  with  foot-and-mouth  "^''so- 
disease  was  not  properly  cleansed  and  disinfected  before  a  fresh  lot 
of  cattle  were  received  on  board,  and  these  consequently  caught 
the  disease ;  the  shipowner  was  held  liable  on  the  ground  that  he 
had  not  provided  a  ship  fit  for  their  reception  (»•). 

In  Gorris  v.  Scott  (s),  an  action  was  brought  for  the  loss  of 
some  sheep  washed  overboard,  as  alleged  in  the  declaration, 
because  the  vessel  had  not  been  divided  into  proper  pens,  in 
accordance  with  an  order  of  the  Privy  Council  under  the  Con- 
tagious Diseases  (Animals)  Act,  1869.  A  demurrer  to  the 
declaration  was  allowed  on  the  ground  that  the  statute  and  order 
had  been  made  with  a  different  object,  and  not  for  the  purpose  of 
protecting  animals  against  such  a  danger. 

21.  The  warranty  of  seaworthiness  for  the  voyage  must  be  satis-  Ship  must  be 
■'  •  ■  i         seaworthy  on 

fied  at  the  time  of  sailing  with  the  cargo.    It  is  not  sufficient  that  sailing. 

the  ship  was  fit  for  the  voyage  while  the  cargo  was  being  taken 

in,  if  she  became  unfit  before  she  started  (t).     The  warranty,  in 

truth,  appears  to  be  a  double  one ;  viz.,  that  the  ship  shall  be  fit 

to  receive  the  cargo  when  receiving  it,  and  shall  be  fit  to  sail  at 

the  time  of  sailing  (u). 

On  the  other  hand,  there  is  no  undertaking  that  she  will  con- 
tinue fit  after  sailing.  If  from  any  cause  she  afterwards  becomes 
unseaworthy,  and  this  leads  to  loss,  the  shipowner  is  only  liable 
if  the  cause  was  one  for  which  he  was  answerable. 

In  The  Eona  (x),  it  was  held  that  the  voyage  must  be  considered 
to  commence,  foi:  this  purpose,  when  the  ship  starts  from  whatever 
were  her  moorings.      So  that  if  the  vessel  is  damaged  in  getting 

(?)  (1881)  53  L.  J.,  Q.  B.  332  ;   12  (0  Cohu  i;.  Davidson,  (1877)  46  L.  J., 

Q.  B.  D.  297.     Compare  Upperton   c.  Q.  B.  305  ;  2  Q.  B.  D.  455  ;   Steel  v. 

Union  Castle  Mail  Steamship  Co.,  (1903)  State  Line  Steamship  Co.,  (1877)  3  A.  0. 

9  Com.  Ca.  50  ;    9  Asp.   M.   C.  475  ;  72  ;  Sumner  v.  Caswell,  (1884)  20  Fed. 

Wade  r.  Cockerline,  (1905)  10  Com.  Ca.  Rep.  249. 

47,  115  ;  21  T.  L.  R.  296.  (u)  The  word  "unseaworthiness,"  in 

(?•)  A  mere  suspicion  of  unfitness  of  an  exception  clause,  is  held  to  relate  to 

the  ship  for  the  goods  is  not  enough  :  both  warranties  :  Rathbone  v.  Maclver, 

Towse  V.  Henderson,  (1850)  19  L.  J.,  72  L.  J.,  K.  B.  703  ;   (1903)  2  K.  B. 

Ex.  163  ;  4  Ex.  890.  378. 

(s)  (1874)  43  L.  .1.,  Ex.  92 ;  L.  R.,  9  (a;)  (1884)  5  Asp.    M.   C.   259  ;    51 

Ex.  125.  L.  T.  28. 
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Sect.  21. 


Ship  must  be 
fit  to  receive 
the  goods  on 
loading. 


Summary  of 
the  common 
law  rules. 


out  of  the  harbour,  and  afterwards  proceeds  without  repairing,  the 
warranty  may  still  have  been  satisfied. 

In  Quebec  Marine  Insurance  Co.  ■;;.  Commercial  Bank  of 
Canada  (3/),  it  was  held  that  a  breach  of  the  implied  warranty  in 
a  policy,  of  seaworthiness  at  starting,  was  not  cured  by  repairs  of 
the  ship  done  subsequently,  though  before  loss. 

Similarly  the  warranty  of  fitness  to  receive  the  cargo  is  not  a 
continuing  warranty  after  the  goods  are  put  on  board :  the 
warranty  is  that  at  the  time  the  goods  are  put  on  board  the  ship 
is  then  fit  to  receive  them  and  encounter  the  ordinary  perils 
during  the  loading  stage.  Thus  in  McFadden  v.  Blue  Star 
Line  (z),  a  sluice  door  was  opened  and  imperfectly  closed  after 
the  plaintiff's  goods  were  shipped,  but  before  the  ship  sailed, 
and  in  consequence  the  goods  were  damaged.  It  was  held  by 
Channell,  J.,  that  the  state  of  the  sluice  door,  had  it  existed 
before  the  goods  were  put  on  board,  would  have  constituted  a 
breach  of  the  warranty  of  fitness  in  respect  of  cargo,  but  as  it 
did  not  exist  till  after  the  loading  commenced,  there  was  no 
breach  of  the  warranty. 

In  the  case  of  a  time  charter,  the  warranty  of  seaworthiness  is 
satisfied  if  the  ship  is  in  a  seaworthy  condition  at  the  commence- 
ment of  the  hiring  (a). 

22.  Where,  then,  a  shipowner  receives  goods  to  be  carried  for 
reward,  whether  in  a  general  ship  with  goods  of  other  shippers, 
or  in  a  chartered  ship  whose  services  are  entirely  at  the  disposal 
of  the  one  freighter,  it  is  implied  at  common  law,  in  the  absence 
of  express  contract. 

That  he  is  to  carry  and  deliver  the  goods  in  safety,  answering 
for  all  loss  or  damage  which  may  happen  to  them  while  they 
are  in  his  hands  as  carrier : 
Unless  that  has  been  caused  by  some  act  of  God,  or  of  the 

(y)  (1870)  39  L.  J.,  p.  C.  53  ;  L.  E.,  3 
p.  C.  234. 

(«)  74  L.  J.,  K.  B.  423  ;  (1905)  1 
K.  B.  697  ;  10  Com.  Ca.  123  ;  10  Asp. 
M.  C.  55  ;  21  T.  L.  K.  345.  But  see 
dicta  of  Vaughan  Williams,  L.  J.,  in 
Wade  V.  Cockerline,  (1905)  10  Com.  Ca. 
115  ;  21  T.  L.  K.  296,  which  seem  to 
recognize  an  intermediate  warranty 
that  after  the  goods  have  been  received 
and  before  the  ship  sails  "  fhe  ship  is  in 


such  a  condition  as  to  be  fitted  safely 
to  hold  and  ls;eep  the  goods  which  have 
been  stowed."  These  dicta  were  not 
cited,  as  it  appears,  to  Channell,  J., 
and  in  any  case  Vaughan  Williams, 
L.  J.,  expressly  gave  no  deeision  on  the 
point.  The  decision  of  ChauneU,  J., 
seems  consistent  with  principle. 

(a)  Giertseu  v.  TurnbuU,  (1908)  S.  C. 
1101. 
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King's  enemies ;  or  by  some  defect  or  infirmity  of  the  goods  Sect.  22. 
themselves,  or  their  packages;  or  through  a  voluntary 
sacrifice  for  the  general  safety  : 
And,  that  those  exceptions  are  not  to  excuse  him  if  he  has  not 
been  reasonably  careful  to  avoid  or  guard  against  the  cause 
of  loss,  or  damage ;  or  has  met  with  it  after  a  departure  from 
the  proper  course  of  the  voyage ;  or,  if  the  loss  or  damage  has 
been  due  to  some  unfitness  of  the  ship  to  receive  the  cargo, 
or  to  unseaworthiness  which  existed  when  she  commenced 
her  voyage. 

23.  A  further  possible  case  must,  however,  be  noticed  here.  Illegality  of 
The  shipowner  may  be  prevented  from  performing  the  contract  performance?^ 
by  acts  of  the  British  Government,  or  Legislature,  which  either 
physically  prevent  him  from  carrying  it  out,  or  make  it  illegal  for 
him  to  do  so.  In  either  case  he  is  excused  (b).  If  the  contract 
was  originally  an  illegal  one,  it  is  void,  and  neither  party  can 
enforce  it  (c) ;  and  if,  though  originally  lawful,  its  performance 
has  been  prevented,  or  become  unlawful  by  a  subsequent  act  of  the 
Government,  e.g.,  by  a  declaration  of  war,  a  failure  to  perform 
what  has  thus  become  impossible  or  illegal  does  not  entitle  the 
shipper  to  damages  (rf),  unless  the  prevention  was  only  a  temporary 
one  (e). 

But  this  rule  does  not  apply  to  acts  of  British  officers  which 
are  improper  or  unauthorized.  In  Gosling  v.  Higgins  (/),  wine 
shipped  at  Madeira,  to  be  carried  to  Jamaica  and  thence  to 
England,  was  seized  on  arrival  at  Jamaica  for  a  supposed  violation 
of  the  revenue  laws,  and  was  condemned.  On  appeal  to  the  Privy 
Council  in  England,  the  sentence  of  condemnation  was  reversed. 
Lord  EUenborough  held  the  shipowner  liable  for  the  non-delivery 
of  the  wine  (g). 

Nor  does  it  apply  to  acts  of  foreign  Governments.    So  that  where  Acta  of 
a  ship  on  the  course  of  her  voyage  called  at  a  Spanish  port,  and  Governmeata, 

(J)  Barker    v.    Hodgson,    (1814)    3  (5th),  p.  427 ;  i»/7'a,  Ch.  YIIL 

M.  &  S.  267  ;  Atkinson  v.  Ritchie,  (1809)  (e)  Hadley  v.  Clarke,  (1799)  8  T.  R. 

10  East,  530.  259.    See  ira/ra,  s.  242.    Cf .  The  Teutonia, 

(c)  MuUer  v.  Gemon,  (1811)  3  Taun.     .  (1872)  41  L.  J.,  Adm.  57  ;  L.  R.,  3  A.  &  E. 

394.  394 ;  L.  E.,  4  P.  C.  171. 

(,d)  Espoeito  v.   Bowden,   (1857)   27  (/)  (1808)  1  Camp.  451. 

L.  J.,  Q.  B.  17 ;  7  B.  &  B.  763.     See  Iff)  Cf.  Evans  v.  Hutton,  (1842)  12 

Baily  v.  De  Crespiguy,  (1869)  38  L.  J.,  L.  J.,  C.  P.  17  ;  4  Man.  &  G.  954. 
Q.  B.  98;  L.  E.,  4  Q.  B.  180 ;  Abbott 
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Sect.  23.  her  cargo  was  there  seized  as  contraband  by  Spanish  customs 
officers,  and  condemned  by  a  Spanish  Court,  the  shipowner  was 
held  answerable  for  the  goods  (h). 

But  if  the  ship  be  a  foreign  ship,  it  seems  that  acts  of  her 
Government  which  render  performance  of  the  contract  illegal  may 
have  the  effect  of  exonerating  the  shipowner  (i). 


M.  S.  Act, 
1894,  B.  502. 


Fire. 


Exemptions  by  Statute. 

24.  In  addition  to  the  exceptions  set  by  the  common  law  to 
the  liability  of  a  carrier,  there  are  statutory  provisions  which 
have  been  enacted  for  the  peculiar  protection  of  shipowners. 

By  the  Merchant  Shipping  Act,  1894,  Part  YIII.,  sect.  502  :— 

"  The  owner  {k)  of  a  British  (I)  seagoing  ship  (m),  or  any  share  therein, 
shall  not  be  liable  to  make  good  to  any  extent  whatever  any  loss  or 
damage  happening  without  his  actual  fault  or  privity  (n)  in  the 
following  cases,  namely  : — 

"  (i)  Where  any  goods,  merchandise,  or  other  things  whatsoever 
taken  in  or  put  on  board  his  ship  are  lost  or  damaged  by  reason 
of  fire  (o)  on  board  the  ship  {p)  ;  or 


(A)  Spence  u.  Chadwick,  (1847)  16 
L.  J.,  Q.  B.  313;  10  Q.  B.  517. 

(0  The  Teutonia,    (1872)    41    L.    J., 

Adm.  57  ;  17  E.  K.  366  ;  L.  R.,  4  P.  C. 

,  171  ;    8  Moo.  P.   C.   (n.  s.)   411  ;   per 

Willes,  J.,  in  Esposito  t.  Bowden,  (1857) 

27  L.  J.,  Q.  B.  16,  p.  25. 

(/<)  By  sect.  71  of  the  Merchant 
Shipping  Act,  1906,  "  owner  "  in  the 
above  section  is  to  he  deemed  to  include 
any  charterer  to  whom  the  ship  is 
demised.  In  The  Steam  Hopper 
No.  66,  77  L.  J.,  P.  84  ;  (1908)  A.  C. 
126  ;  11  Asp.  M.  0.  37  ;  24  T.  L.  E. 
384,  the  same  construction  was  put  on 
the  word  in  a  case  arising  before  the 
M.  S.  Act  of  1906  came  into  force. 

(T)  The  corresponding  provisions 
(s.  508)  of  the  M.  S.  Act,  1854,  were 
held  not  to  relate  to  foreign  ships ; 
Cope  V.  Doherty,  (1858)  27  L.  J.,  Oh. 
600  ;  4  K.  &  J.  367  ;  2  De  G.  &  J.  614  ; 
The  General  Iron  Screw  Collier  Co.  i: 
Schurmanns,  (1860)  29  L.  J.,  Ch.  877  ; 
1  J.  &  H.  180  ;  infra,  s.  25. 

(ro)  By  sect.  742,  " '  Ship '  includes 
every  description  of  vessel  used  in 
navigation  not  propelled  by  oars.''     See 


Ferguson,  Ex  parte,  (1871)  40  L.  J.,  Q. 
.B.  105  ;  L.  R.,  6  Q.  B.  280 ;  The  G.  S. 
Butler,  (1874)  L.  E.,  4  A.  &  E.  238; 
The  Andalusian,  (1878)  47  L.  J.,  Adm. 
65 ;  3  P.  D.  182  ;  The  Mac,  (1882)  51 
L.  J.,  Adm.  81  ;  7  P.  D.  126 ;  The  Gas 
Float  Whitton  No.  2,  66  L.  J.,  P.  99 ; 
(1897)  A.  C.  337  ;  (1896)  P.  42  ;  (1895) 
P.  301.  A  launch  used  for  carrying 
passengers  upon  an  artificial  late  is  not 
included  in  the  definition  :  Southport 
Corporation  v.  Morris,  62  L.  J.,  M.  C. 
47  ;  (1893)  1  Q.  B.  359. 

(w)  The  Obey,  (1866)  L.  R.,  1  A.  &  E. 
102  ;  Wilson  v.  Dickson,  (1818)  2  B.  & 
Aid.  2  ;  infra,  a.  26. 

(o)  The  words  "by  reason  of  fire" 
have  been  held  to  cover  damage  caused 
by  water  used  to  put  out  the  fire,  and 
damage  caused  by  smoke  resulting  from 
the  fire,  as  well  as  by  the  fire  itself ; 
The  Diamond,  75  L.  J.,  P.  90  ;  (1906)  P. 
282. 

(^)  Undex  a  similar  enactment  (26 
Geo.  III.  c.  86,  s.  2)  it  was  held  that  a 
fire  on  a  lighter  used  in  landing  goods 
from  a  ship  was  not  included.  More- 
wood  V.  PoUok,  (1853)  22  L.  J.,  Q.  B. 
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"  (ii)  Where  any  gold,  silver,  diamonds,  watches,  jewels  or  precious      Sect.  24. 


stones  {q)  taken  in  or  put  on  board  his  ship  (r),  the  true  nature  Valuables. 
and  value  («)  of  which  have  not  at  the  time  of  shipment  been 
declared  by  the  owner  or  shipper  thereof  to  the  owner  or  master 
of  the  ship  in  the  bills  of  lading  or  otherwise  in  writing,  are  lost 
or  damaged  by  reason  of  any  robbery,  embezzlement,  making 
away  with,  or  secreting  thereof." 

But,  by  sect.  508  of  the  same  Act,  "  Nothing  in  this  part  of 
this  Act  shall  be  construed  to  lessen  or  take  away  any  liability 
to  which  any  master  or  seaman  being  also  owner  or  part  owner 
of  the  ship  to  which  he  belongs  is  subject  in  his  capacity  of 
master  or  seaman ;  or  to  extend  to  any  British  ship  which  is  not 
recognized  as  a  British  ship  within  the  meaning  of  this  Act "  (<). 


250  ;  1  E.  &  B.  743  ;  Hunter  v.  M'Gown, 
(1819)  4  E.  E.  210  ;  1  Bligh,  573.  The 
Act  does  not  relieve  the  shipowner  from 
making  general  average  contributions 
in  the  case  of  a  fire  :  Greenshields, 
Cowie  &  Co.  *.  Stephens,  77  L.  J., 
E.  B.  985 ;  (1908)  A.  C.  431  ;  24  T.  L. 
E.  880. 

(g)  This  covers  jewellery,  &c.,  carried 
in  ordinary  luggage :  Acton  v.  Castle 
Mail  Packet  Co.,  (1895)  73  L.  T.  158  ;  1 
Com.  Ca.  135. 

()■)  In  Smitten  i\  Orient  Steam  Nav. 
Co.,  (1907)  12  Com.  Ca.  270  ;  10  Asp. 
M.  C.  459  ;  23  T.  L.  R.  359,  Channell, 
J.,  held  that  these  words  do  not  apply 
to  a  sovereign  or  a  watch  in  a  pas- 
senger's pocket,  but  may  apply  to  the 
same  articles  when  placed  at  night  in  a 
receptacle  in  the  cabin. 

(s)  Where  a  bill  of  lading  described 
the  goods  as  "  one  box  containing  about 
248  ounces  of  gold  dust,"  it  was  held 
that  that  was  not  such  a  description  as 
to  deprive  the  shipowner  of  the  protec- 
tion of  the  Act  :  WiUiams  v.  African 
Steamship  Co.,  (1856)  25  L.  J.,  Ex.  69  ; 
1  H.  &  N.  300.  Alderson,  B.,  said, 
"  Here  there  is  not  even  an  exact 
statement  of  the  quantity,  as  I  think 
there  ought  to  have  been.  It  is  said  to 
be  about  248  ounces  ;  and  so  far  from 
the  value  being  stated,  there  is  not 
even  an  estimate  of  it."  And  Martin, 
B.,  said,  "  Even  if  all  gold  dust  was  of 
the   same    value,    so    that   when    the 


quantity  was  stated  the  value  would  be 
known  with  tolerable  certainty,  it 
would  be  straining  the  construction  of 
the  section  to  say,  that  a  mere  state- 
ment of  the  quantity  would  be  sufficient, 
and  that  the  value  in  money  need  not 
be  stated.  But  that  is  not  the  case.  I 
certainly  doubt  whether  the  word 
'  true '  applies  to  '  value.'  I  think  that 
the  owner  may  state  as  the  value  what 
he  land  fide  believes  to  be  the  value ; 
and  that  the  validity  of  the  declaration 
of  value  would  not  be  affected  by  his 
overrating  or  underrating  it ;  but  that 
the  question  would  be  whether  the 
declaration  had  been  made  fairly  and 
in  good  faith.  It  may  be  conventional 
value,  rendering  the  shipowner  liable  to 
an  extent  not  exceeding  the  value 
declared,  but  still  the  value  in  money 
must  be  stated."  The  value  may  be 
stated  in  the  currency  of  the  place  of 
shipment:  Oibbs  i:  Potter,  (1842)  11 
L.  J.,  Ex.  376  ;  10  M.  &  W.  70. 

(i)  She  must  belong  to  natural-born 
British  subjects,  or  to  persons  who  have 
been  naturalized  or  made  denizens,  or  to 
a  corporation  established  under  and  sub- 
ject to  the  laws  of  some  part  of  the 
King's  dominions  and  having  its 
principal  place  of  business  in  those 
dominions ;  and  she  must  generally  be 
registered.  See  sects.  1 — 3  of  the  Act. 
A  British  ship  not  completed,  and  in 
consequence  not  registered,  was  formerly 
excluded:  The  Andalusian,  (1878)  47 
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Sect.  25.         25.  Again,  a  limitation  has   been  set  by  statute  to  the  total 

Limitation  of    liability  of  a  shipowner  for  losses  which  have  occurred,  under 

total  liability,  gjrcumstances  for  which  he  must  answer,  but  without  his  fault 

Former  Acts,    or  privity.      This   was  first   done,  with   regard  ,to    losses    by 

embezzlement  and  theft  by  the  master  and  mariners,  by  a 

statute  passed  in  1734  (m)  ;   the  total  liability  being  limited  in 

such   cases   to  the  value  of   the  ship  and  her   appurtenances, 

and  the  freight  for  the  voyage.     And   this  was  subsequently 

extended  to  cases  of  robbery  in  which  the  master  and  mariners 

were  not  concerned  {x). 

By  53  Geo.  III.  c.  159,  s.  1,  the  same  limitation,  to  the  value 
of  the  ship  and  freight,  was  set  to  the  liability  to  answer  for  any 
loss  by  any  act,  neglect,  matter,  or  thing  done,  omitted,  or 
occasioned  without  the  fault  or  privity  of  the  shipowner  to  any 
goods  carried  in  the  ship,  or  to  any  other  ship,  or  to  goods  in 
any  other  ship.  And  the  same  limit  was  preserved,  after  the 
repeal  of  the  above-mentioned  statutes  (?/),  by  the  Merchant 
Shipping  Act,  1854,  s.  504. 

The  "  freight "  included  in  ascertaining  this  maximum  of 
liability  was  that  which  was  "  due  or  to  grow  due  in  respect  of 
such  ship  during  the  voyage  which  at  the  time  of  happening  of 
any  such  events  as  aforesaid  is  in  prosecution  or  contracted 
for  "  {z);  and  it  comprised  "  the  value  of  the  carriage  of  any 
goods  or  merchandise  belonging  to  the  owners  of  the  ship, 
passage  money,  and  also  the  hire  due  or  to  grow  due  under  or 
by  virtue  of  any  contract,  except  only  such  hire  in  the  case  of  a 
ship  hired  for  time  as  may  not  begin  to  be  earned  until  the 
expiration  of  six  months  after  such  loss  or  damage  "  (a). 

L.  J.,  Adm.  65  I  3  P.  D.  182  ;  but  iS  now  Meaburn,  ((1823)  2  L.  J.  (O.  S.),  C.  P. 

protected  at  and  from  launching  until  60  ;    1   Bing.   465  ;    2    Moo.    633),  it 

registration  by  61   &  62   Vict.  c.    U,  was  held  that  not  the  whole  amount  of 

sect.  1,  and  by  6  Edw.  VII.  c.  48  (M.  S.  freight  expected  at  the  commencement 

Act,  1906),  sect.  70  ;  but  the  protection  of  the  voyage  was  to  be  reckoned,  but 

ceases  after  the  ship  has  become  a  foreign  that  which  would  have  been  earned  had 

ship.  the    voyage    been    completed,    having 

(u)  7  Geo.  II.  c.  15.  regard  to  losses  on  the  way.    In  the 

(«)  26  Geo.  III.  c.  86,  s.  1.  above  cases  it  was  also  held  that  the 

(y)  By  17  &  18  Vict.  u.  120.  value  of  the  ship  was  to  be  taken  as  at 

(«)  M,  S.  Act,   1854,  8.  504.    Under  the  time  when  the  cause  of  action  arose, 

similar  words  in  53  Geo.  III.  c.  159,  it  not   as  at  the  commencement  of  the 

was  held  that  freight  paid  in  advance  voyage. 

was  to  be  included  :  Wilson  v.  Dickson,  (a)  M.    S.    Act,    1854,    s.    505  ;   63 

(1818)  2  B.   &  Aid.   2.    In  Cannan  v.  Geo.  III.  c.  159,  s.  2. 
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26.  Sects.  504  and  505  of  the  Act  of  1854  were  repealed  by     Sect.  26. 
the  Merchant  Shipping  Act,  1862,  and  replaced  by  sect.  54  of  m.  s.  Act, 
that  Act.  189*'  s-  603. 

That  Act  again  was  repealed  by  the  M.  S.  Act,  1894 ;  and  now, 
by  sect.  503  of  this  Act, 

"  (1)  The  owners  (b)  of  a  ship  (c),  British  or  foreign  (d),  shall  not 
where  all  or  any  of  the  following  occurrences  take  place  without  their 
actual  fault  or  privity  (e),  (that  is  to  say)  : — 

"  (a)  Where  any  loss  of  life,  or  personal  injury,  is  caused  to  any 

person  being  carried  in  the  ship  ; 
"  (J)  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise, 

or  other  things  whatsoever  (/)  onboard  the  ship  (ff) ; 
"  (c)  Where  any  loss  of  life,  or  personal   injury,  is  caused  to  any 

person  carried  in  any  other  vessel  by  reason  of  the  improper 

navigation  of  the  ship  ; 
"  (d)  Where  any  loss  or  damage  is  caused  to  any  other  vessel,  or  to 

any  goods,  merchandise,  or  other  things  whatsoever  on  board 


(V)  See  Bote  (K),  supra,  s.  24. 

(c)  See  note  (ni),  supra,  s.  24. 

(<0  The  Amalia,  (1863)  32  L.  J.,  Adm. 
191  ;  1  Moo.  P.  C.  (N.  S.)  471  ;  Br.  &L. 
151.  Cf.  Cope  V.  Doherty,  (1858)  27  L. 
J.,  Ch.  600  ;  4  K.  &  J.  367  ;  2  De  G.  &  J. 
614. 

(e)  Part  owners  are  not  deprived  of 
the  protection  of  the  Act  by  fault  or 
privity  of  a  co-owner,  even  though  he 
be  also  the  master.  Wilson  v.  Dickson, 
(1818)  2  B.  &  Aid.  2  ;  The  Obey  (1866) 
L.  E.,  1  A.  &  E.  102  ;  The  Spirit  of  the 
Ocean,  (1865)  34  L.  J.,  Adm.  74  ;  12 
L.  T.  239. 

In  Smittou  v.  Orient  Steam  Nav.  Co., 
(1907)  12  Com.  Ca.  270  ;  10  Asp.  M.  C. 
459  ;  23  T.  L.  E.  359,  ChanneU,  J.,  said 
that  in  the  case  of  a  corporation,  actual 
fault  or  privity  meant  the  fault  of  the 
managing  authority,  e.g.,  the  directors, 
as  having  general  management. 

There  are  several  valuable  cases  in  the 
U.  S.  Federal  Courts  upon  the  corre- 
sponding words,  "  without  the  privity 
or  knowledge  of  the  owners,"  in  U.  S. 
Eev.  St.  s.  4283.  The  effect  is  that  the 
right  to  limitation  is  only  lost  when 
there  has  been  personal  fault  giving  rise 
to  the  loss.    Where  the  loss  has  been  due 

C. — C. 


to  some  defect  in  the  ship  or  machinery, 
not  known  to  the  owners,  and  not  appa- 
rent on  inspection  by  unskilled  persons, 
the  protection  is  not  forfeited  by  negli- 
gence on  the  part  of  the  person  employed 
to  inspect  in  failing  to  detect  it.  The 
condition  of  the  statute  is  satisfied  by 
employing  competent  persons.  The 
Annie  Faxon,  (1895)  66  Fed.  R.  575  ;  75 
Fed.  E.  312  ;  Quinlan  v.  Pew,  (1893)  56 
Fed.  E.  Ill ;  Van  Eyken  o.  Erie  E.  E. 
Co.,  (1902)  117  Fed.  E.  712.  But 
where  a  vessel  was  owned  by  a  corpora- 
tion whose  president  had  personally 
undertaken  the  inspection  of  her  condi- 
tion, and  he  had  done  that  negligently, 
with  the  result  that  lives  were  lost  by  her 
unseaworthiness,  it  was  held  that  the 
owners'  liability  could  not  be  limited. 
The  Eepublic,  (1894)  61  Fed.  E.  109, 
aflBrming  (1893)  57  Fed.  E.  240. 

(/)  This  includes  passengers'  luggage. 
The  Stella,  69  L.  J.,  P.  70  ;  (1900) 
P.  161  ;  9  Asp.  M.  C.  66. 

(jf)  A  decree  limiting  the  owners'  lia- 
bility for  loss  by  a  collision  was  held  not 
to  cover  a  loss  of  part  of  the  cargo  after 
transhipment  to  another  ship.  The 
Bernina,  (1886)  55  L.  J.,  Adm.  65  ;  12 
P.  D.  36. 
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Sect.  26.  any  other  vessel  by  reason  of  the  improper  navigation  (A)  of 

the  ship  ; 
be  liable  to  damages  beyond  the  following  amounts  ;  (that  is  to  say) 
"  (i)  In  respect  of  loss  of  life  or  personal  injury  either  alone  or 
together  with  loss  of  or  damage  to  vessels,  goods,  merchan- 
dise, or  other  things,  an  aggregate  amount  not  exceeding 
fifteen  pounds  for  each  ton  of  their  ship's  tonnage  (i)  ;    and 
"  (ii)  In  respect  of  loss  or  damage  to  vessels,  goods,  merchandise, 
or  other  things,  whether  there  be  in  addition  loss  of  life,  or 
personal  injury,  or  not,  an  aggregate  amount  not  exceeding 
eight  pounds  for  each  ton  of  their  ship's  tonnage, 
"  (2)  For  the  purpose  of  this  section — 

"  (a)  The  tonnage  of  a  steamship  shall  be  her  registered  tonnage  with 
the  addition  of  any  engine  room  space  deducted  for  the  purpose 
of  ascertaining  tliat  tonnage  (Jc),  and  the  tonnage  of  a  sailing 
ship  shall  be  her  registered  tonnage  : 
"  Provided  that  there  shall  not  be  included  in  such  tonnage  any 
space  occupied  by  seamen  or  apprentices  and  appropriated  to 
their  use  which  is  certified  under  the  regulations  scheduled  to 
this  Act  with  regard  thereto  (I)  : 

(K)  Where  a  collision  occurred  owing 
to  the  faulty  steering  of  one  vessel 
which  was  caused  by  a  pin  of  the  steam- 
steering  gear  being  out,  that  pin  not 
having  been  properly  put  in,  it  was  held 
that  the  damage  arose  from  "  improper 
navigation  "  within  the  section.  The 
Warkworth,  (1884)  53  L.  J.,  Adm.  465  ; 
9  P.  D.  20, 145.  In  the  Court  of  Appeal, 
Brett,  L.  J.,  laid  it  down  that  "all 
damage  wrongfully  done  by  a  ship  to 
another  whilst  it  is  being  navigated, 
where  the  wrongful  action  of  the  ship  by 
which  damage  is  done  is  due  to  the  neg- 
ligence of  any  person  for  whom  the 
owner  is  responsible,  is  comprised 
within  the  statute.''  And  Bowen,  L.  J., 
said  : — "  Improper  navigation  means 
improper  navigation  by  the  owner  of  the 
ship.  Now,  in  the  eye  of  the  law,  the 
owner  does  improperly  navigate  his  ship 
if,  owing  to  the  negligence  of  some  one 
for  whom  he  is  responsible,  his  ship  does 
damage  to  another.  It  is  impossible  for 
us  to  treat  '  improper '  as  equivalent  to 
'  unskilful ' — on  the  contrary,  it  means 
'  wrongful. '  A  person  who  uses  his  ship, 
which  is  not '  in  a  condition '  to  be  so 
employed,  does  in  reality  improperly 
navigate  her. "    See  also  Good  ».  London 


Steamship  Owners'  Association,  (1871) 
L.  E.,  6  C.  P.  563 ;  and  Carmichael  •<,'. 
Liverpool  Sailing  Ship  Owners'  Associa- 
tion, (1887)  56  L.  J.,  Q.  B.  428  ;  19  Q.  B. 
D.  242  ;  Canada  Shipping  Co.  v.  British 
Shipowners'  Mutual  Protection  Associa- 
tion, (1889)  58  L.  J.,  Q.  B.  462  ;  22  Q.  B. 
D.  727  ;  23  Q.  B.  D.  342.  In  Wahlbcrg 
V.  Young,  (1876)  (45  L.  J.,  C.  P.  783),  it 
was  held  that  the  owners  of  a  tug,  so 
improperly  navigated  as  to  run  the  tow 
aground,  were  protected  by  the  Act, 
although  that  amounted  to  a  breach  of 
the  contract  to  tow. 

(i)  The  claimants  in  respect  of  loss  o£ 
life  or  personal  injury  alone  take  the 
benefit  of  71.  out  of  the  151.,  and  they 
may  prove  for  any  deficiency  against 
the  remaining  81.,  pari  passu  with  the 
claimants  in  respect  of  loss  or  damage 
to  ships,  &c.  The  Victoria,  (1888)  57 
L.  J.,  Adm.  103  ;  13  P.  D.  125  ;  The 
Crathie,  66  L.  J.,  P.  93  ;  (1897)  P.  178. 

(/*)  The  words  in  italics  were  sub- 
stituted tor  the  original  words  of  sect.  603 
("  gross  tonnage  without  deduction  on 
account  of  engine  room  ")  by  sect.  69  o£ 
the  M.  S.  Act,  1906, 

(0  See  Schedule  6. 
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(b)  Where  a  foreign  ship  has  been  or  can  be  measured  according  Sect.  26. 
to  British  law,  her  tonnage,  as  ascertained  by  that  measure- 
ment, shall,  for  the  purpose  of  this  section,  be  deemed  to  be 
her  tonnage : 
"  (c)  Where  a  foreign  ship  has  not  been,  and  cannot  be,  measured 
according  to  British  law,  the  Surveyor-General  of  Ships  in  the 
United  Kingdom,  or  the  chief  measuring  officer  of  any  British 
possession  abroad,  shall,  on  receiving  from,  or  by  the  direction 
of,  the  Court  hearing  the  case  in  which  the  tonnage  of  the 
ship  is  in  question,  such  evidence  concerning  the  dimensions 
of  the  ship  as  it  may  be  practicable  to  furnish,  give  a  certifi- 
cate under  his  hand,  stating  what  would,  in  his  opinion,  have 
been  the  tonnage  of  such  ship  if  she  had  been  duly  measured 
according  to  British  law ;  and  the  tonnage  so  stated  in  that 
certificate  shall,  for  the  purposes  of  this  section,  be  deemed  to 
be  the  tonnage  of  such  ship  (m). 

"(3)  The  owner  of  every  seagoing  ship  or  share  therein  shall  be 
liable  in  respect  of  every  such  loss  of  life,  personal  injury,  loss  of  or 
damage  to  vessels,  goods,  merchandise,  or  things  as  aforesaid  arising  on 
distinct  occasions  to  the  same  extent  as  if  no  other  loss,  injury,  or 
damage  had  arisen." 

This  limitation  of  liability  was  extended,  by  sect.  1  of  the  MS.  Act, 
Merchant  Shipping  (Liability  of  Shipowners  and  others)  Act, 
1900  (n),  to  all  cases  where,  without  the  owners'  actual  fault  or 
privity,  "  any  loss  or  damage  is  caused  to  property  or  rights  of 
any  kind,  whether  on  land  or  on  water,  or  whether  fixed  or 
moveable,  by  reason  of  the  improper  navigation  or  management 
of  the  ship." 

Sect.  2  of  that  Act  further  sets  a  limit  to  the  liability  of  the 
owners  of  any  dock  or  canal,  or  of  a  harbour  or  conservancy 
authority,  in  respect  of  vessels,  or  goods  on  board,  within  their 
jurisdiction. 

(m)  As  to  the  measurement  of  tonnage,  P.  320  ;  in  foreign  vessels,  The  Palermo, 

see  M.  S.  Act,  1894,  ss.  77—85.    As  to  O-SSi)  54  L.  J.,  P.  46  ;  10  P.   D.  21. 

space  occupied  by  deck  cargo,  Richmond  Navigation    spaces,    The    Umbilo,    60 

HiU  Steamship  Co.  v.  Trinity  House,  65  L.  J.,  P.  7  ;  (1891)  P.  118  ;  The  Pilgrim, 

L.  J.,  Q.  B.  561 ;  (1896)  1  Q.  B.  493 ;  64  L.  J.,  P.  78 ;  (1895)  P.  117.    As  to 

(1896)  2  Q.   B.   134.      Caim  Line   v.  exclusion  of  the  water  ballast  space  in 

Trinity   House  Corporation,   77  L.   J.,  ships  with  double  bottoms,  see  M.  S. 

K.  B.  368  ;  (1908)  1  K.  B.  528  ;    13  Act,   1894,  b.   81  ;    The    Zanzibar,    61 

Com.  Ca.  175  ;    10  Asp.  M.  C.  602  ;  24  L.  J.,  P.  81  ;  (1892)  P.  233.    As  to  a 

T.  L.  E.  212.    As  to  deduction  of  crew  British  ship  exempted  from  Registry, 

space,  The  Franconia,  (1878)  3  P.   D.  The  Brunei,  69  L.  J.,  P.  8  ;  (1900)  P.  24. 
164  ;  The  Petrel,  62  L.  J.,  P.  92  ;  (1893)  («)  63  &  64  Vict.  c.  32. 
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Sect.  26. 


Proceedings 
for  limitation. 


Both  to 
blame. 


The  owner  of  a  British  ship  is  not  entitled  to  the  benefit  of  these 
provisions  unless  his  ship  is  "  a  recognized  British  ship,"  and 
registered  as  such  (o). 

The  right  to  limitation  of  liability  may  be  waived  by  contract. 
An  agreement  by  a  yacht-owner  that,  if  he  disobeyed  any  of  certain 
club  sailing  rules,  he  should  be  liable  for  "  all  damages  arising 
therefrom,"  was  held  to  waive  the  right  to  limit  his  liability  to 
81.  a  ton  (p). 

37.  The  ordinary  mode  of  obtaining  this  limitation  of  liability 
is  for  the  shipowner  to  pay  the  statutory  amount  into  Court,  in  an 
action  in  which  he  asks  for  a  decree  limiting  his  liability  to  that 
sum.  The  various  claims  are  then  ascertained,  and  the  fund  is 
distributed  rateably  (q). 

The  shipowner  is  liable  to  pay  interest  upon  the  statutory 
amount  from  the  date  of  the  damage  (r) ;  and  also  the  costs  of 
proceedings  properly  brought  in  respect  of  the  damage,  these 
being  a  separate  personal  liability  (s). 

The  shipowner  is  liable  in  the  full  amount  in  respect  of  each 
distinct  occasion  upon  which  damage  giving  rise  to  liability  has 
occurred  (t).  But  where  injury  has  been  done  to  two  other  ships, 
"  substantially  at  the  same  time  and  on  the  same  occasion," 
it  was  held  that  the  81.  a  ton  covered  the  whole  liability  to 
both  (m). 

On  the  other  hand,  where  a  vessel,  having  by  an  improper 
manoeuvre  caused  damage  to  the  A.,  improperly  continued  the 
mancEuvre,  and  so  sank  the  D.,  it  was  held  that  these  were 
distinct  occasions  {w). 

Where,  in  a  collision,  both  ships  have  been  to  blame,  the  whole 
damage  done  to  the  two  ships  is  divided  equally  between  the 


(o)  M.  S.  Act,  1894,  d.  508;  The 
Andalusian,  (1878)  47  L.  J.,  Adm.  65  ; 
3  P.  D.  182.  But  see  M.  S.  Acts,  1898 
and  1906,  as  to  unfinished  ships,  after 
launching,  supra,  a.  24,  note  (t). 

(j))  The  Satanita,  66  L.  J.,  P.  1  ; 
(1897)  A.  C.  59  ;  (1895)  P.  248. 

(g)  See  as  to  Procedure,  M.  S.  Act, 
1894,  s.  504 ;  L.  &  S.  W.  Kail.  Co.  o. 
James,  (1872)  42  L.  J.,  Ch.  337  ;  L.  E., 
8  Ch.  241  ;  Williams  &  Bruce,  Ad. 
(2ud),  Ch.  VII. 

(r)  The  Northumbria,  (1869)  39  L.  J., 


Adm.  3  ;  L.  E.,  3  A.  &  E.  6  ;  Smith  v. 
Kirby,  (1875)  1  Q.  B.  D.  131 ;  Straker 
V.  Hartland,  (1864)  34  L.  J.,  Ch.  122 ; 
2  H.  &  M.  570  ;  The  Crathie,  66  L.  J., 
P.  93  ;  (1897)  P.  178.  Ct.  TheBmpusa, 
(1879),  48  L.  J.,  Adm.  36  ;  5  P.  D.  6. 

(«)  The  John  Dunn,  (1840)  1  W.  Eob. 
159. 

(f)  M.  S.  Act,  1894,  s.  503  (3). 

(m)  The  Rajah,  (1872)  41  L.  J.,  Adm. 
97  ;  L.  E.,  3  A.  &  E.  539  ;  The  Creadon, 
(1886)  54  L.  T.  880. 

{x)  The  Schwan,  (1892)  P.  419. 
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owners.  The  half  damages  on  each  side  are  set  against  one  Sect.  27. 
another,  and  the  balance  is  paid  by  him  who  has  sustained  the 
smaller  loss(2/).  And  the  same  course  is  followed,  although  one 
of  the  shipowners  may  have  obtained  a  decree  limiting  his 
liability  (z).  Except  that  the  other,  if  the  balance  be  in  his 
favour,  has  only  a  right  of  proof  for  it  on  the  fund. 

28.  The  provisions  of  the  Act  apply,  although  the  goods  lost  Application 
may  have  been  in  course  of  transit  under  a  contract  which  was  in  company^ 
part  for  carriage  by  land  (a)  ;  and  by  sect.  12  of  the  Regulation 

of  Railways  Act,  1871  (b),  the  benefit  was  extended  to  railway 
companies  who,  under  contracts  for  carrying  persons,  animals,  or 
goods  by  sea,  procure  them  to  be  carried  in  vessels  which  do  not 
belong  to  the  company.  In  such  a  case  the  company  is  answerable 
in  like  manner  and  to  the  same  amount  as  it  would  have  been 
had  the  vessel  belonged  to  it ;  provided  the  loss  or  damage 
happened  during  the  carriage  in  the  vessel,  of  which  the  proof 
lies  upon  the  company. 

29.  Further,  in  the  case  of  a  railway  company  which  owns  or  other 
uses  steamers  for  carrying  on  communication  between  particular  of  railway^ 
places,  under  an  Act  which  incorporates  Part  IV.  of  the  Railways  companies. 
Clauses  Act,  1863,  the  limitations  of  liabiUty  fixed  by  sect.  7  of 

the  Railway  and  Canal  Traffic  Act,  1854  (c),  are  apphcable  (d). 
If,  however,  the  private  Act  of  the  Railway  Company  is  anterior  to 
or  otherwise  does  not  incorporate  Part  IV.  of  the  Railway  Clauses 
Act,  1863,  sect.  7  has  no  application  (e). 

By  that  section, "  no  greater  damages  shall  be  recovered  for  the 
loss  of  or  for  any  injury  to  any  such  animals  beyond  the  sums 
hereinafter  mentioned ;  that  is  to  say,  for  any  horse,  50i.,  for  any 
neat  cattle,  per  head,  15i.,  for  any  sheep  or  pigs,  per  head,  21. ; 
unless  the  person  sending  or  delivering  the  same  to  such  company 

{y)  Ab  to  cargo,  see  infra,  s.  701.  (e)  17  &  18  Vict.  c.  31. 

(z)  Stoomvaart  Maatschappy  Neder-  {d)  36  &  27  Vict.  c.  92,  s.  31.     Doo- 

land  V.  P.  &  0.  Co.,  (1882)  52  L.  J.,  Ian  v.  Midland  Bail.  Co.,  (1877)  2  A.  C. 

Adm.  1  ;  7  A.  0.  795.  792.     And  see  Si  &  35  Vict.  c.  78,  s.  12. 

(a)  L.  &  S.  W.  Rail.  Co.  v.  James,  The   provision    of    the    Regulation    of 

(1872),  42  L.  J.,  Ch.  837  ;  L.  B.,  8  Oh.  Railways  Act,  1868  (31  &  32  Vict.  c.  119, 

24i_     '  s.  16),  applicable  to  railways  generally 

(6)  34  &  35   Vict.   c.  78  ;    and  see  was  repealed  by  the  Railway  and  Canal 

Interpretation  Act,   1889,  s.  38.      See  Traffic  Act,  1888  (51  &  52  Vict.  c.  25). 

Doolan  v.  Midland  Rail.  Co.,  (1877)  2  («)  The  Stella,  69  L.  J.,  P.  70 ;  (1900) 

^_  Q_  792_  P.  162  ;  9  Asp.  M.  C.  66. 
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Sect.  29.  shall,  at  the  time  of  such  delivery,  have  declared  them  to  be 
respectively  of  a  higher  value  than  as  above  mentioned,  in  which 
case  it  shall  be  lawful  for  such  company  to  demand  and  receive  by 
way  of  compensation  for  the  increased  risk  and  care  thereby 
occasioned  a  reasonable  percentage  upon  the  excess  of  the  value  so 
declared  above  the  respective  sums  so  limited,  as  aforesaid,  and 
which  shall  be  paid  in  addition  to  the  ordinary  rate  of  charge  " ; 
such  increased  rate  of  charge  to  be  notified  as  in  the  Carriers  Act 
(11  Geo.  IV.  &  1  Will.  IV.  c.  68). 

The  protection  of  the  Carriers  Act,  1830  (/),  extends  only  to 
carriers  by  land.  When,  therefore,  the  contract  is  for  a  transit 
which  is  to  be  partly  by  land  and  partly  by  water,  the  benefit  of 
the  Act  only  avails  the  carrier  during  the  land  transit.  But  to 
that  extent  it  does  avail  (g). 

Compulsory         30.  A  further  exception,  established  by  law,  is  that  a  ship- 
^  °  ^^^'         owner  is  not  answerable  for  damage  to  goods  carried  by  him, 
which  has  been  caused  by  a  pilot  whom  he  was  compelled  by  law 
to  employ. 

Pilotage  districts  have  from  time  to  time  been  constituted,  and 
the  employment  of  pilots  licensed  for  these  districts  has  been 
made  compulsory  on  shipowners  by  charters  or  by  Acts  of  Parlia- 
ment, either  local  or  general  (h).  Where  that  is  the  case,  and  a 
pilot  has  been  allowed  to  take  charge  of  a  ship  in  obedience  to 
such  compulsion,  the  shipowner  is  not  liable  for  the  consequences 
of  his  acts.  This  is  declared  by  sect.  633  of  the  Merchant 
Shipping  Act,  1894  (i),  which  is  a  follows  : — 

"An  owner  or  master  of  a  ship  shall  not  be  answerable  to  any 
person  whatever  for  any  loss  or  damage  occasioned  by  the  fault  or 
incapacity  of  any  qualified  (k)  pilot  acting  in  charge  of  that  ship, 
within  any  district  where  the  employment  of  a  qualified  pilot  is 
compulsory  by  law." 

(/)  11  Geo.  IV.  &  1  Will.  IV.  c.  68.  wrongful  or  negligent  acts  done  by  a 

0)  Le  Couteur  v.  L.  &  S.  "W.  Rail.  pilot,  compulsorily  in  charge,  the  ship- 
Co.,  (1865)  35  L.  J.,  Q.  B.  40  ;  L.  E.,  owner  is  exempted  at  common  law  as 
1  Q.  B.  54  ;  Baxendale  v.  G.  E.  Bail.  well  as  by  the  statute.  The  Halley, 
Co.,  (1869)  38  L.  J.,  Q.  B.  137  ;  L.  E.,  (1868)  L.  R.,  2  P.  C.  193,  at  p.  201. 
4  Q.  B.  244.  As  to  the  effect  of  that  But  the  exemption  of  responsibility 
Act,  see  Hodges  on  Eailways,  Ch.  XVI.  under  a  contract  of  carriage  appears  to 
^'  *•  depend  on  the  statute. 

(70  See  M.  S.  Act,  1894,  ss.  603—605,  (7*)  See  The  Carl  XV.,  61  L.  J.,P.  Ill ; 

622—625.  (1892)  p.  132,  324 ;   gtafiord  0.  Dyer, 

(i)  With     regard     to     liability    for  64  L.  J.,  M.  C.  194  ;  (1895)  1  Q.  B.  566. 
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Whether  the  employment  of  a  pilot  in  any  case  has  been     Sect.  30. 
compulsory,    is    generally    a     question    depending    upon    the 
construction  of  the  Merchant  Shipping  Act,  1894,  or  of  the  local 
Acts  or  charters  relating  to  the  particular  district  (l). 

By  sect.  603  of  the  Merchant  Shipping  Act,  1894,  compulsory 
pilotage,  subject  to  existing  exemptions,  was  kept  in  force  in  all 
districts  in  which  pilotage  was  compulsory  immediately  before 
the  commencement  of  the  Act  (m). 

By  sect.  604,  the  employment  of  a  pilot  by  any  ship  carrying 
passengers  between  places  in  the  British  Isles  is  compulsory 
unless  the  master  or  mate  holds  a  pilotage  certificate  (n). 

By  sect.  625  :— 

"  The  following  ships,  when  not  carrying  passengers  (o),  shall,  without 
prejudice  to  any  general  exemption  under  this  part  of  this  Act,  be 
exempted  from  compulsory  pilotage  in  the  London  district,  and  in  the 
Trinity  House  outport  districts  (p)  ;  (that  is  to  say)  : — 

"  (1)  Ships    employed    in    the    coasting    trade  (q)   of   the    United 
Kingdom : 

(I)  See  Marsden  on  Collisions  (5th), 
pp.  242 — 263.    In  the  Thames,  see  The 
Hankow,    (1879)   48   L.   J.,  Adm.  29; 
i  P.  D.  197  ;  The  Cayo  Bonito,  71  L.  J., 
P.  88  ;  72  L.  J.,  P.  70  ;  (1902)  P.  216  ; 
(1903)   P.  203.    In    the    Mersey,    The 
Annapolis,  (1861)  30  L.  J.,  Adm.  201  ; 
Lush.  295;    The  City  of    Cambridge, 
(1873)  43  L.  J.,  Adm.  11  ;  L.  K.,  5  P.  C. 
451 ;    L.    K.,  4    A.    &   E.    161  ;     The 
Princeton,  (1878)  47  L.   J.,  Adm.  33  ; 
3  P.  D.  90 ;  The  Cachapool,  (1881)  7 
P.  D.  217 ;   4    Asp.  M.   C.  502  ;    The 
Servia,  67  L.  J.,  P.  36 ;  (1898)  P.  36  ; 
The  Mercedes  de  Larrinaga,  73  L.  J., 
P.  65 ;  (1904)  P.  215  ;  The  Sussex,  73 
L.  J.,  P.  73  ;    (1904)  P.   236.     In  the 
Tyne,  The  Tyne  Improvement  Commis- 
sioners V.    General    Steam    Nav.    Co., 
(1866)  36  L.  J.,  Q.  B.  22  ;  L.  E.,  2  Q.  B. 
65  ;   The  Johann  Sverdrup,  (.1886)  55 
L.  J.,  Adm.  28  ;  11  P.  D.  49  ;  12  P.  D. 
43.    At  Blyth,  The  Holar,  69  L.  J.,  P. 
140  ;  (1901)  P.  7.    In  the  Humber,  The 
Maria,  (1867)  L.  E.,  1  A.  &   E.,  358  ; 
The  Eigborgs  Minde,  (1883)  52  L.  J., 
Adm.  74  ;  8  P.  D.  132.    At  Bristol,  The 
Charlton,  (1895)  73  L.  T.  49.    At  Fal- 
mouth, The  Juno,  (1879)  45  L.  J.,  Adm. 
105  ;  1  P.  D.  135.    In  the  Dee,  Jones  v. 


Bennett,  (1890)  63  L.  T.  705.  At 
LlaneUy,  The  Euby,  (1890)  59  L.  J., 
Adm.  68  ;  15  P.  D.  189,  164. 

(m)  See  The  Warsaw,  67  L.  J.,  P.  50  ; 

(1898)  P.  127,  as  to  the  effect  of  local 
exemptions  in  this  case. 

(n)  By  the  M.  S.  (Exemption  from 
Pilotage)  Act,  1897  (60  &  61  Vict.  o.  61), 
s.  1,  the  exemptions  granted  by  s.  59  of 
6  Geo.  IV.  c.  125,  and  the  Order  in 
Council  of  Feb.  18,  1854,  ceased  to 
operate  in  the  case  of  vessels  on  voyages 
between  any  port  in  Sweden  or  Norway 
and  the  port  of  London,  as  and  from 
July  1,  1898.  'But  cf.  The  Columbus, 

(1899)  80  L.  T.  203  ;  8  Asp.  M.  C.  488. 
(o)  The  Hanna,  (1866)  36  L.  J.,  Adm. 

1  ;  L.  E.,  1  A.  &  E.  285  ;  The  Lion, 
(1869)  38  L.  J.,  Adm.  51  ;  L.  E.,  2  P.  C. 
525.  Distressed  seamen  carried  under 
ss.  190—193  of  the  same  Act  are  not 
"  passengers."  The  Clymene,  66  L.  J., 
P.  152  ;  (1897)  P.  295. 

(^)  See  Hadgraft  v.  Hewith,  (1875) 
44  L.  J.,  M.  C.  140  ;  L.  E.,  10  Q.  B.  350. 

(j)  The  Lloyds,  (1863)  32  L.  J.,  Adm. 
197  ■  Br.  &  L.  359 ;  The  Winestead, 
64  L.  J.,  P.  51 ;  (1895)  P.  170  ;  The 
Glanystwyth,  68  L.  J.,  P.  37  ;  (1899) 
P.  115. 
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Sect.  30.  "  (2)  Ships  of  not  more  than  sixty  tons  burden  : 

"  (3)  Ships  trading  (r)  from  any  port  in  Great  Britain  within  the 
London  district  or  any  of  the  Trinity  House  outport  districts 
to  the  port  of  Brest  in  France,  or  any  port  in  Europe  north  and 
east  of  Brest,  or  to  the  Channel  Islands  or  Isle  of  Man  ; 
"  (4)  Ships  trading  from  the  port  of  Brest,  or  any  port  in  Europe  north 
and  east  of  Brest,  or  from  the  Channel  Islands  or  Isle  of  Man 
to  any  port  in  Great  Britain  within  the  said  London  or  Trinity 
House  outport  district  : 
"  (5)  Ships  navigating  within  the  limits  of  the  port  to  which  they 
belong  "  (s). 

By  sect.  605  of  the  same  Act,  a  vessel  passing  through  a 
pilotage  district,  on  a  voyage  between  places  which  are  both  out 
of  the  district,  is  exempt  from  employing  a  pilot  in  that  district, 
unless  she  loads  (t)  or  discharges  at  a  place  within  the  district,  or 
at  a  place  above  the  district  on  the  same  river,  or  its  tributaries. 

Exemption  in  31.  It  is  not  necessary,  in  order  to  entitle  the  shipowner  to  the 
pilot's  acts.  protection  of  sect.  633,  that  the  loss  or  damage  should  have 
occurred  at  a  spot,  or  at  a  time,  at  which  the  employment  of  a 
pilot  continued  to  be  compulsory.  The  section  applies  where  a 
pilot  licensed  for  the  district  within  which  the  loss  happened, 
and  compulsorily  employed  within  that  district,  was  still  in  fact 
in  charge  of  the  vessel  (though  in  a  part  of  the  district  where 
employment  of  a  pilot  was  no  longer  compulsory),  if  the  service 
formed  part  of  the  original  employment  and  was  covered  by  the 

(r)  The  Wesley,   (1861)    Lush.   268  ;  but  the  exemptions  are  preserved  by 

Courtney  v.  Cole,  (1887)  56  L.  J.,  M.  C.  sect.    603    of    the    M.    S.    Act,    1894 ; 

141  ;  19  Q.  B.  D.  447.    In  The  Suther-  modified  by  M.  S.  Act,  1897.     Stanton 

land,  (1887)  56  L.  J.,  Adm.  94  ;  12  P.  D.  v.  Banks,  (1857)  27  L.  J.,  M.  C.  105  ;  8 

154,  a  vessel  which  put  into  the  Thames  E.  &  B.  445  ;   The  Earl  of  Auckland, 

for  repairs   while  on  a    voyage    from  (1861)  30  L.  J.,  Adm.  121 ;  Lush.  387 ; 

Liverpool  to  Hamburg,  was  held  exempt  5  L.  T.   558  ;   The  Moselle,  (1874)  32 

when  putting  into  the  Thames.     So  also  L.  T.  570  ;  The  Stettin,  (1862)  31  L.  J., 

in  The  Eutland,  66  L.  J.,  P.  105  :  (1897)  Adm.  208  ;  Br.  &  L.  199.     See  General 

A.  C.  333 ;  (1896)  P.  281,  was  a  ship  Steam    Nav.     Co.    v.    British    &    Col. 

carrying  a  general  cargo  from  the  Kiver  Steam  Nav.  Co.,  (1869)  38  L.  J.,  Ex. 

Plate    for    Rotterdam,   and  cattle   for  97 ;   L.    K.,  3   Ex.  330  ;  L.  R.,  4  Ex. 

London,  while  proceeding  to  Rotterdam  288;    The  Hankow,   (1879)   48  L.  J., 

after  landing  her  cattle  in  London.  Adm.  29  ;  4  P.  D.  197. 

CO  A  British  ship  belongs  to  the  port  (i)  Taking  in  coals  at  an  intermediate 

at  which  she  is  registered ;  M.  S.  Act,  port,  for  the  purposes  of  the  voyage,  is 

1894,  s.  13.     See  also  the  ^««ern:Z  exemp-  a  loading  in  this  regard.     The  Winston, 

tions  from  compulsion  under  6  Geo.  IV.  (1884)  52   L.  J.,  Adm.  72  ;  53  L.  J., 

c.   125,  ss.  59-71.     That  Act   was  re-  Adm.  69  ;  8  P.  D.  176  ;  9  P.  D.  85 
pealed  by  the  M.  S.  Repeal  Act,  1854, 
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payment  made  to  the  pilot  under  compulsion  of  law  (it).  And  Sect.  31. 
the  same  may  be  true  though  the  vessel  may  have  come  to 
anchor,  and  the  further  employment  of  the  pilot  may  have  been 
voluntary.  Where  a  vessel  had  anchored  as  a  step  in  her  pro- 
gress into  dock,  and  it  was  part  of  the  duty  of  the  pilot,  for  which 
the  shipowner  was  compelled  to  pay  him,  to  take  her  into  dock, 
it  was  held  that  the  shipowner  was  still  protected  (x). 

The  protection  of  sect.  633  extends  to  the  owners  of  foreign 
ships  when  they  are  compelled  to  take  pilots  on  entering  British 
ports  (y). 

It  also  appears  to  extend  to  cases  in  which  shipowners  are  Foreign  ports. 
compelled  to  take  pilots  in  foreign  ports.  That  is,  if  the  conduct 
of  the  navigation  of  the  vessel  there  is  put  into  the  hands  of  the 
pilot  by  the  regulations  of  the  place.  If  the  pilot  (as  in  the  Suez 
Canal)  is  an  adviser  only,  the  charge  of  the  vessel  being  left  with 
the  master,  the  fact  that  the  master  was  compelled  to  take  the 
pilot  on  board  does  not  relieve  the  shipowner  of  liability  for  the 
acts  which  he  may  have  been  permitted  to  do  (z). 

But  if  by  the  law  of  the  foreign  port  the  master  is  compelled 
to  allow  the  pilot  to  have  charge  of  the  vessel,  the  shipowner 
appears  to  be  exempted  from  loss  by  his  acts,  even  though  by  the 
law  of  that  place  there  would  be  no  such  exemption  (a). 

32.  A  shipowner  is  not  protected  by  sect.  633  unless  the  loss  Duties  of 
was  altogether  due  to  some  fault  or  incapacity  of  the  pilot.     If  master. 
there  was  also  contributory  fault  on  the  part  of  the  shipowner, 
or  his  servants,  the  section  will  not  apply  (b).    And  the  fact  that 

(«)  The   Charlton,   (1895)   73   L.  T.  i  Asp.  M.  C.  502  ;  The  Woburn  Abbey, 

49  ;  72  L.  T.  198  ;  General  Steam  Nav.  (1869)  38  L.  J.,  Adm.  28  ;  20  L.  T.  621. 
Co.  V.  British  &  Col.  Steam  Nav.  Co.,  (j/)  The  Annapolis,  (1861)  30  L.  J., 

(1869)  38  L.  J.,  Ex.  97 ;  L.  E.,  i  Ex.  Adm.  201  ;  Lush.  295. 
238 ;  L.  K.,  3  Ex.  330  ;  and  per  Brett,  (x)  The  Guy  Mannering,  (1882)   51 

L.  J.,  The  Giiy  Mannering,  (1882)  7  L.  J.,  Adm.  67  ;  7  P.  D.  52,  132  ;  The 

P.  D.   132,  at  p.   134;    of.  The  Lion,  Augusta,  (1887)  57  L.  T.  326;  6  Asp. 

(1869)  38   L.  J.,  Adm.   51  ;    L.    R.,  2  M.   C.   161 ;    The    Prins    Hendrik,    68 

P.    C.   525;    The   Caohapool,  (1881)   7  L.    J.,    P.    86;    (1899)   P.    177.;     The 

P.  D.  217;   4  Asp.  M.   C.   502;    The  DaUington,  72  L.  J.,  P.  17  ;  (1903)  P.77. 
Woburn  Abbey,  (1869)  38  L.  J.,  Adm.  (n)  Cf.  The  Halley,  (1868)  37  L.  J., 

28  ;  20  L.  T.  621.  Adm.  33  ;  L.  E.,  2  P.  C.  193. 

(»)  The  Princeton,  (1878)  47  L.  J.,  (t)  The  lona,  (1867)  L.  E.,  1  P.  C. 

Adm.  33  ;    3   P.   D.   90  ;   The  City  of  426 ;  4  Moo.  P.  C.  (N.  S.)  336  ;  Clyde 

Cambridge,  (187.3)  43  L.  J.,  Adm.  11  ;  Nav.   Co.  r.   Barclay,  (1876)  1   A.    C. 

L.  R.,  6   P.   C.  451  ;   The  Annapolis  790.    The  Boucan,  (1909)  P.   163  ;    25 

(1861)  30  L.  J.,  Adm.  201 ;  Lush.  295  ;  T.  L.  E.  265. 
cf.  The  Cachapool,  (1881)  7  P.  D.  217  ; 
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Sect.  32.  a  pilot  is  on  board  does  not  relieve  the  master  and  crew  of  their 
duties. 

The  duties  of  a  pilot  are  not,  however,  very  clearly  defined. 
He  conducts  the  navigation  of  the  vessel ;  directs  her  course  and 
speed  (c) ;  and  for  that  purpose  gives  the  needful  directions  for 
regulating  her  sails,  or  engines,  and  her  anchors  and  mooring 
ropes.  But  the  duty  of  carrying  out  those  directions  lies  upon 
the  master ;  it  is  for  him  to  order  by  which  of  the  crew  they 
shall  be  performed,  and  to  control  the  manner  of  that  perform- 
ance. And  the  master  must  see  that  the  duties  incidental  to  the 
navigation  are  carefully  attended  to  (d). 

"  On  the  one  hand,"  the  pilot  "  has  no  power  to  place  the 
crew  at  particular  posts  in  the  ship  or  to  regulate  the  discipline : 
on  the  other  hand,  he  is  to  regulate  the  course  of  the  ship  through 
the  water ;  he  is  taken  on  board  in  order  to  control  the  manage- 
ment of  her  for  this  purpose  :  a  sailing  vessel  cannot  be  steered 
unless  her  sails  are  regulated  in  a  particular  manner  ;  and  there- 
fore he  has  power  to  regulate  the  management  of  the  sails.  The 
owner  of  the  ship  is  not  liable  for  the  consequences  of  the  wrongful 
or  negligent  acts  committed  by  the  pilot,  whom  he  is  compelled 
to  employ.  But  if  the  ship  goes  wrong  in  consequence  of  a 
failure  of  duty  by  the  look-out  man,  it  is  not  the  fault  of  the 
pUot,  and  the  owner  is  responsible.  If  the  pilot's  orders  as  to 
steering  the  ship  are  not  obeyed,  and  if  mischief  in  consequence 
ensues,  the  owner  cannot  escape  from  liability  "  (e). 

(c)  The  Calabar,  (1868)  L.  R.,  2  P.  C.  The  Eipon,  (1885)  54  L.  J.,  Adm.  56; 

238.  10  P.  D.  65  ;  The  Monte  Kosa,  62  L.  J., 

(_S)  See    per    Dr.     Lushington,    The  P.  20  ;  (1893)  P.  23. 
Diana,  (1840)  1  W.  Rob.  131,  at  p.  136  ;  (e)  Per  Brett,  L.  J.,  The  Guy  Manner- 

The  City  of  Cambridge,  (1873)  43  L.  J.,  ing,  (1882)  7  P.  D.  132,  at  p.  134.    See 

Adm.  11  ;  L.  E.,  5  P.  C.  451  ;  L.  R.,  4  Marsden  on  Collisions   (5th),  pp.  237 

A.   &    E.    161  ;    The  Rigborgs  Minde,  et  seq.,  for  a  statement  of  the  law  on 

(1883)  52  L.  J.,  Adm.  74  ;  8  P.  D.  132  ;  the  subject. 
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SECT. 

Position  of  subsequent  mortgagee . .  41a 
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33.  Speaking  generally,  shipowners  offer  the  services  of  their  Modes  of 
vessels  in  two  ways : — Either  the  ship  is  put  up  for  a  defined  s^pg°^™^ 
voyage,  and  takes  the  goods  of  any  persons  willing  to  ship  in  her  ; 
or  the  owner  seeks  for  a  merchant  who  will  employ  the  whole 
vessel  upon  some  voyage,  or  during  some  period  of  time,  for 
purposes  and  upon  terms  to  be  agreed  with  him. 

When  a  ship  is  put  up  to  carry  for  any  persons,  indifferently, 
who  may  be  willing  to  ship  goods  in  her  on  the  particular  voyage, 
she  is  said,  among  lawyers,  -to  be  employed  as  a  general  ship  (a) . 
When  the  whole,  or  substantially  the  whole,  of  her  services  are 
let  to  one  person,  or  set  of  persons,  the  contract  used  is  known 
as  a  charter-party,  and  she  is  said  to  be  chartered  by  the  mer- 
chant. Contracts  relating  to  shipments  in  general  ships  are 
embodied  in  documents  called  bills  of  lading,  and  usually  follow 
a  common  type,  with  changes  of  detail.     Charter-parties  are 


(a)  The  expression  does  not  appear  to 
be  used  by  mercantile  men,  but  it  is 


convenient.     Putting  the  ship  "  on  the 
berth  "  is  a  phrase  commonly  used. 
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Sect.  33. 


Who  may 
determine 
how  the  ship 
shall  be  used. 


Position  of 
part  owners. 


Part  owner 
may  sue  or 
be  sued  on 
contract. 


used  to  carry  out  a  greater  variety  of  purposes ;  and  we  shall 
have  to  distinguish  between  some  different  types  which  give  rise 
to  certain  broad  differences  of  relation  between  the  contracting 
parties,  and  between  them  again  and  the  outside  world. 

Before  discussing  these  contracts,  however,  it  will  be  well  to 
consider,  shortly,  who  are  the  persons  that  can  decide  how  the 
ship  shall  be  used  ;  and  who  are  the  persons  responsible  for  the 
performance  of  her  engagements. 

34.  The  ship  may  belong  to  one  owner  or  to  several ;  and  if 
to  several,  they  may  hold  her  in  partnership,  or  may  have 
independent  shares  in  her.  When  she  belongs  to  partners,  each 
of  them  is  the  agent  of  the  others,  and  contracts  made  by  one 
for  her  employment  will  be  binding  on  all.  But  where  there 
are  several  independent  part  owners,  they  hold  the  ship  as 
tenants  in  common,  not  as  partners,  though  her  owners  are 
treated  on  the  footing  of  a  partnership  (b). 

One  part  owner,  then,  cannot  generally,  as  such,  bind  the 
other  owners  by  engaging  to  let  the  use  of  the  ship  to  a  par- 
ticular person,  or  to  employ  her  in  a  particular  way.  He  is  not, 
from  the  mere  fact  of  co-ownership,  their  agent  to  do  the  ship's 
business.  To  make  his  contracts  binding  on  them,  he  must 
have  had  actual  authority  to  contract  on  their  behalf  (c) ;  unless 
by  their  conduct  they  have  led  the  other  contracting  party  to 
believe  that  he  had  that  authority  (d).  When  a  contract  for  the 
employment  of  the  ship  has  been  made  by  one  part  owner  with 
the  authority  of  his  co-owners,  they  each  become  personally 
bound  by  it ;  and  each  is  liable  in  full  for  a  breach  of  it ;  having 
a  right  of  contribution  from  the  others.  In  Alexander  v.  Dowie  (e), 
it  was  held  that  a  part  owner,  in  possession  of  the  ship,  could 
settle  a  claim  for  damages  for  detention  so  as  to  bind  the  others. 

35.  Each  of  the  part  owners,  then,  for  whom,  and  with  whose 
authority,  a  contract  for  the  ship's  employment  has  been  made, 
is  liable  in  full  for  any  breach  of  it.  And  he  may  be  sued  alone 
for  the  breach,  subject  to  a  right  to  apply  to  the  Court,  or  a 


(J)  Green  v.  Briggs,  (1848)  17  L.  J., 
Ch.  323  ;  6  Hare,  395  ;  Maclaohlan,  95  ; 
infra,  a.  590. 

(c)  See  Von  Freeden  v.  Hull,  (1907) 
76  L.  J.,  K.  B.  715  ;  10  Asp.  M.  C.  394  ; 
23  T.  L.  E.  335. 


((«)  Brodie  v.  Howard,  (1855)  25  L. 
J.,  C.  P.  57  ;  17  C.  B.  109  ;  Frazer  v. 
Cuthbertson,  (1880)  50  L.  J.,  Q.  B.  277  ; 
6  Q.  B.  D.  93,  at  p.  98. 

(e)  (1856)  25  L.  J.,  Ex.  281  ;  1  H.  & 
N. 152. 
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judge,  to  require  the  plaintiff  to  join  the  other  owners  who  are     Sect.  35. 
liable  on  the  contract,  as  defendants  (/). 

Formerly,  a  part  owner  sued  alone  upon  a  contract  might  have 
pleaded  the  non-joinder  of  the  other  owners  in  abatement  (g) ; 
but  that  right  no  longer  exists  (h).  An  order  must  be  applied 
for  if  it  is  desired  to  have  them  joined ;  and  such  an  order  will 
generally  be  made  (i). 

A  judgment  against  one  of  the  part  owners,  although  unsatis- 
fied, is  a  bar  to  any  action  for  the  same  matter  against  others  of 
them  0')- 

Again,  one  part  owner  may  now  sue  alone  on  the  contract. 
His  action  will  not  fail  for  want  of  the  others,  as  formerly  it 
would  have  done  (k).  But  the  defendant  may  apply  to  the  Court 
to  require  the  other  owners  to  be  joined  (Z).  If  they  are  not 
willing  to  join  as  plaintiffs,  the  proper  course  seems  to  be  to 
join  them  as  defendants  (m). 

By  rule  9  of  E.  S.  C.  1883,  XVI.,  however,  one  owner  may 
sue  on  behalf  of  himself  and  the  other  owners.  In  De  Hart  v, 
Stevenson  (n),  where  this  was  done,  the  Court  refused  to  require 
the  other  part  owners  to  be  added  as  plaintiffs,  the  only  object 
being  to  secure  their  liability  for  costs. 

36.  The  business  of  a  ship  having  several  owners  is  ordinarily  Authority  of 
conducted  by  a  managing  owner,  or  a  ship's  husband,  appointed  ^nefor^ 
by  the  owners  for  the  purpose  (o).    He  bears  their  authority,  and  fJ^^P'^  ^"^" 
acts  as  their  general  agent  to  do  all  the  ordinary  business  of  the 

(/)  E.  S.   C.   1883,    XVI.    11;- of.  (J)  Boson  r.  Sandford,  (1688). 90   B. 

XVI.  9  ;  PUley  t>.  Robinson,  (1887)  57  E.  638  ;   2  Salk.  440  ;  per  Lord  Black- 

L.  J.,  Q.  B.  54  ;  20  Q.  B.  D.  155.  burn, Kendalls.  Hamilton,  (1879)4  A. C. 

(?)  Powell  V.  Layton,  (1806)  2  B.  &  504,  at  p.  543. 

P.  N.  E.  365  ;  unless  the  action  could  Q)  R.  S.  C.  1883,  XVI.  11. 

be  laid  in  tort ;   Govett  ■».   Eadnidge,  (m)  See  Luke  v.   South  Kensington 

(1802)  3  East,  62.  Hotel  Co.,  (1879)  48  L.  J.,  Ch.  361  ;  11 

(A)  E.  S.  C.  1883,  XXI.  20.  Ch.  D.  121 ;  CuUen  v.  Knowles,  67  L.  J., 

(0  See  per  Lord  Cairns,  Kendall  v.  Q.  B.  821  ;  (1898)  2  Q.  B.  380. 

Hamilton,  (1879)  4  A.  C.  504,  at  p.  516 ;  (n)  (1876)  45  L.  J.,  Q.  B.  575  ;  1  Q.  B. 

Pilley  V.  Eobinson,  (1887)  57  L.  J.,  Q.  B.  D.  313. 

54;   20  Q.  B.  D.  155.     Where  the  co-  (o)  Contracts  among  owners  fettering 

contractor    is    abroad,    see   Wilson   v.  their  discretion  in  appointing  the  ship's 

Balcarres  Brook   S.S.  Co.,  62  L.  J.,  Q.  husband,  or  the  master,  are  jealously 

B.  245  ;■  (1893)  1  Q.  B.  422 ;  or  cannot  scrutinized,  and  may  be  illegal.     See 

be  found,  Eobinson  v.  Geisel,  64  L.  J.,  Card  v.  Hope,  (1824)  2  B.  &  C.  661  ; 

Q.  B.  72  ;  (1894)  2  Q.  B.  685.  The  England,  (1886)  56  L.  J.,  Adm.  115  ; 

0)  Kendall  v.  Hamilton,  (1879)  48  12  P.  D.  32. 
L.  J.,  C.  P.  705  ;  4  A.  C.  504. 
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Sect.  36.  ship.  Thus,  usually,  he  is  empowered  to  make  any  such  con- 
tracts  for  carrying  goods  in  the  ship,  or  for  letting  her,  as  are 
consistent  with  her  ordinary  employment ;  and  to  do  what  else 
may  be  "  necessary  to  enable  the  ship  to  prosecute  her  voyage 
and  earn  freight  "{p).  And  the  contracts  so  made  are  generally 
binding  on  all  the  part  owners  personally  {q). 

But  a  managing  owner's  authority,  as  general  agent  for  the 
owners,  is  limited  to  contracts  which  are  reasonably  needful  for 
carrying  on  the  ordinary  business  of  the  ship.  He  cannot,  for 
example,  validly  engage  her  for  an  unusually  long  period  in 
advance,  and  thus  take  the  control  of  her  out  of  the  owners' 
hands.  And  the  extent  of  his  authority  may  be  a  question  of 
fact,  to  be  determined  upon  the  particular  circumstances.  He 
may  in  truth  be  acting  for  some  of  the  part  owners  only.  ,  And 
those  for  whom  he  does  act  may  show  that  he  was  not  empowered 
to  make  the  particular  contract  on  their  behalf ;  unless  by  their 
course  of  business,  or  in  some  other  way,  they  have  held  him 
out  as  having  that  power  (r). 

In  Thomas  v.  Lewis  (s),  it  was  held  that  a  ship's  husband  had 
not  power  to  cancel  a  charter-party  which  he  had  made,  although 
it  was  for  the  benefit  of  the  owners  to  do  so.  But  the  question 
there  arose  in  an  action,  against  one  of  the  owners,  on  a  promise 
to  pay  a  sum  of  money  in  consideration  of  the  charter  being 
cancelled.  And  the  decision  was,  that  the  ship's  husband  was 
not  authorized  to  bind  the  owner  to  pay  that ;  it  was  not  necessary 
to  decide  that  he  could  not  put  an  end  to  the  charter. 

Kegistered  37.  By  the  Merchant  Shipping  Act,  1894,  s.  59  : — 

managing 

owner.  "(1)  The  name  and  address  of  the  managing  owner  for  the  time 

being  of  every  ship  registered  at  a  port  in  the  United  Kingdom  shall 
be  registered  at  the  custom  house  of  that  port. 

"  (2)  "Where  there  is  not  a  managing  owner,  there  shall  be  so  regis- 
tered the  name  of  the  ship's  husband,  or  other  person  to  whom  the 
management  of  the  ship  is  entrusted  by  or  on  behalf  of  the  owner; 

(^)  Barker  v.  Highley,  (1863)  32  L.  J.,  14  p.  D.  50  ;  60  L.  T.  657. 

C.  P.  270  ;  15  0.  B.  (n.  s.)  27 ;  Abbott  (r)  Frazer  v.  Cuthbertson,  (1880)  50 

(11th),  i.  8,  4;  Story,  Agency,  s.  35  ;  L.  J.,Q.B.  277  ;  6  Q.  B.  D.  93  ;  Miless- 

and  see  Coulthursti).  Sweet,  (1866)  L.E.,  Mcllwraith,  (1883)  52  L.  J.,  P.  C.  17; 

1  C.  P.  649.  A.  C.  120. 

(?)  As  to  the  part  owner's  right  to  (s)  (1878)  48  L.  J.,  Ex.  7 ;  4  Ex.  D. 

retract  the  authority,  see  The  Vindobala  8. 
(1889),  58  L.  J.,  Adm.  51  ;  13  P.  D.  42  ; 
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and  any  person  whose  name  is  so  registered  shall,  for  the  purposes  of      Sect.  37. 
this  Act,  be  under  the  same  obligations,   and  subject   to   the   same 
liabilities  as  if  he  were  the  managing  owner. 

"  (3)  If  default  is  made  in  complying  with  this  section  the  owner 
shall  be  liable,  or  if  there  are  more  owners  than  one  each  owner  shall 
be  liable  in  proportion  to  his  interest  in  the  ship,  to  a  fine  not 
exceeding  in  the  whole  one  hundred  pounds  each  time  the  ship  leaves 
any  port  in  the  United  Kingdom." 

The  effect  of  registration  as  managing  owner  upon  the 
question  of  agency  was  considered  in  Prazer  z;.  Cuthbertson(t). 
The  action  there  was  for  necessaries  suppUed  to  a  ship  of  which 
the  defendant  was  one  of  the  registered  part  owners;  and  of 
which  one  Watson,  another  owner,  appeared  as  the  registered 
managing  owner.  The  order  for  the  goods  had  been  given  by 
"Watson,  who  was  employing  the  vessel  without  defendant's 
knowledge,  and  in  violation  of  an  agreement  between  them ; 
and  the  defendant  was  not  interested  in  the  adventure. 

Bowen,  J.,  said :  "  The  law  relating  to  the  position  and 
liabilities  of  registered  owners  of  ships  is  tolerably  clear.  Ship- 
owners, to  begin  with,  are  not  necessarily  partners.  An  owner's 
liability  or  non-liability  for  necessaries  supplied  to  a  ship 
depends  on  the  question  whether  the  person  who  gave  the  order 
had  his  authority  to  give  it.  The  register,  no  doubt,  is  evidence 
of  ownership  of  the  vessel,  and  the  registered  owner,  until  the 
contrary  is  shown,  may  be  presumed  to  be  the  employer  of  those 
who  have  the  custody  of  her,  and  who  are  engaged  in  her 
navigation.  But  a  part  owner,  whether  registered  or  not,  has 
no  power  to  bind  the  other  owners  without  their  assent.  The 
question  in  each  case  is  one  of  fact,  whether  he  has  had  such 
authority  committed  to  him,  or  if  this  is  not  in  fact  the  case, 
whether  he  has  been  allowed  to  hold  himself  out  as  armed  with 
such  apparent  authority.  Such  being,  beyond,  all  doubt,  the 
general  law,  what  has  really  to  be  determined  in  this  case  is 
the  question,  whether  by  inadvertently  suffering  the  entry  of 
the  31st  of  December,  1877,  to  remain  unaltered,  the  defendant 
Cuthbertson  held  out  to  third  parties  consulting  the  register 
that  J.  H.  Watson  was  his  agent  to  manage  and  navigate  the 
ship  on  his  behalf.  I  will  assume,  for  the  purpose  of  my 
judgment,   that  third  persons   consulting   the  register  had  a 

(0  (1880)  50  L.  J.,  Q.  B.  277  ;  6  Q.  B.  D.  93  ;  and  see  BaumvoU,  &c.  v.  Furness, 
62  L.  J.,  Q.  B.  201  ;  (1893)  A.  C.  8. 
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Sect.  37.     right  to  consider,  as  between  themselves  and  all  owners  upon 
the  register,  including,  of  course,   the  defendant,  that  J.  H. 
Watson  was   a  managing   owner  within   the  meaning  of  the 
section  I  have  referred  to.     The  term  managing  owner,  however, 
is  not  defined  in  the  Act  of  Parliament ;  it  is  a  commercial  and 
not  a  legal  expression.     It  is  perfectly  true  that  a  managing 
owner  is  a  name  which  frequently  and  commonly  denotes  an 
owner  to  whom  the  other  owners  have  delegated  the  manage- 
ment of  a  vessel.    But  I  do  not  think  it  follows,  as  of  course, 
that  every  single  other  owner  must  be  taken  to  have  joined 
in  the  adventure  merely  because  there  is  an  owner  called  a 
managing  owner.     Language  occurs  both  in  some  text  books 
and  in  some  decided  cases  which  seems  to  be  based  on  the 
assumption  that  a  managing  owner  is  an  owner  employed  by 
and  on  behalf  of  all  his  brother-owners  without  exception.    See 
Abbott   on  Shipping,  p.   72,  10th  ed. ;  Barkers.  Highley(M); 
Coulthurst  V.  Sweet  (?;)•     But  there  is   no  magic  in  the  term 
'  managing  owner '  which  creates  him  a  plenipotentiary  for  those 
owners  whose  agent  he  is  not  in  fact.     The  writers  and  judges 
in    the    passages    and    cases    to   which    I    allude   have    been 
discussing  the  extent  of  the  authority  of  the  person  appointed, 
not  the  question  whether  every  single  owner  must  be  taken  to 
have  joined  in  his  appointment.     In  the  two  cases  I  have  cited 
it  was  assumed,  and  was  no  doubt  the  fact  (as  it  often,  if  not 
generally,  must  be  the  fact),  that  all  the  owners  were  partners 
in  the  employment  of  the  ship,  and  assented  to  the  appoint- 
ment of  one  managing  owner.     But  an  advertisement  that  A,  B. 
is  managing  owner  of  a  vessel  seems  to  me  to  mean  no  more 
than  that  as  owner  he  is  entrusted  by  such  of  the  owners  as  are 
interested  in  the  ship's  employment  to  manage  her  affairs.    An 
entry  to  a  like  effect  upon  the  register  does  nothing  farther. 
The  36th  section  of  the  Act  nowhere  creates  new  agents,  new 
functions,   new    capacities,   nor    clothes    existing    agents  with 
enlarged  powers.     The  section  is  part  of  the  machinery  designed 
to  secure  adequate  protection  for  lives  and  property  at  sea,  and 
provides  with  that  or  a  similar  object  that  a  certain  class  of 
agents  when  they  are  appointed  shall  be  registered,  so  that  it 
may  be  known  who  in  fact  is  managing  the  vessel.    A  managing 

iu)  (1863)  32  L.  J.,  C.  P.  270;  15  C.  (f)  (1866)  L.  E.,  1  C.  P.  649. 

B.  (N.  s.)  27. 
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owner  registered  under  the  Act  is  no  more  and  no  less  than  a     Sect.  37. 

managing  owner  before  the  Act.     He  binds  those  whose  agent 

he  is ;  he  binds  nobody  besides.     Here,  J.  H.  Watson  was  not 

in   fact   the   agent   of    the   defendant   Cuthbertson;    it    is   not 

suggested  that  he  was ;   and  I  do  not  think  that,   by  leaving 

unaltered  the  entry  in  the  registry  which  described  J.  H.  Watson 

as  managing  owner,  the  defendant  Cuthbertson  held  him  out  as 

his  managing  owner,  that  is  to  say,  as  clothed  with  authority  to 

bind  any  owners  other  than  those  who  had,  in  fact,  entrusted  to 

him  the  management  of  the  ship.     Judgment  must  therefore  be 

entered  for  the  defendant,  with  costs." 

Conversely  a  co-owner,  whose  title  has  not  been  registered 
and  is  therefore  equitable  only,  may  be  made  liable  as  having 
in  fact  authorized  the  managing  owner  to  pledge  his  credit  {x). 

38.  When    the    part    owners   disagree    as    to    the   mode   of  Eight  of  part 

,       .  1  •         1  1  ■      •  owners  to 

employmg  the  ship,  those  who  own  the  majority  of  the  shares  restrain  the 
have  the  right  to  control  her.     But  they  may  be  required  to  "n^Q  seounty 
secure  the  minority  against  a  possible  loss  of  their  interests  in  s^""^^- 
her.    If  the   ship   is   in   the   possession   of  the   minority,  the 
majority  may  obtain  possession  by  proceedings  in  the  Court  of 
Admiralty ;  giving  security  to  the  minority  if  they  object  to  the 
proposed  voyage  (y).     On  the  other  hand,  if  the  majority  have 
possession,  the  dissentient  owners  may,  by  an  action  of  restraint, 
arrest  the  vessel  until  security  has  been  given  them  for  the  value 
of  their  shares,  should  she  not  return  in  safety  (z). 

The  security  required  is  an  undertaking,  with  sufficient 
sureties,  to  pay  the  value  of  the  plaintiff's  shares  in  case  the 
ship  does  not  return  (a). 

When  part  owners  have  restrained  the  ship  in  this  manner, 

(»)  Von  Freeden  v.  HuU,  (1907)  75  (1823)  2  B.  &  C.  244 ;  2  D.  &  E.  177  ; 

L.  J.,  K.  B.  359  ;  76  L.  J.,  K.  B.  715  ;  10  Ouston  v.  Hebden,  (1745)  1  Vigils.  101  ; 

Asp.  M.  C.  247,  394  ;  22  T.  L.   E.  358  ;  Haly  v.  Goodson,  (1816)  35  B.  R.  870  ; 

23  T.  L.  E.  335.  2  Mer.  77.    A  mortgagee  of  shares  in 

(y)  Williams  &  Bruce,  Ad.  (2nd)  25  ;  the   ship,  who    is  not    in  possession, 

Eoscoe,  Ad.  p.  78  ;  The  Valiant,  (1839)  cannot   bring  an   action  of  restraint. 

1  W.  Eob.  64  ;  The  Elizabeth  and  Jane,  The  Highlander,  (1843)  2  W.  Eob.  109  ; 

(1841)  1  W.  Eob.  278  ;  The  Kent,  (1862)  The  Innisfallen,  (1866)  35  L.  J.,  Adm. 

Lush.  495.  110  ;  L.  E.,  1  A.  &  E.  72  ;  The  Keroula, 

(«)  The  England,  (1886)  56  L.  J.  Adm.  (1886)  55  L.  J.,  Adm.  45  ;  11  P.  D.  92. 

115  ;  12  P.  D.  32  ;   The  Apollo,  (1824)  (a)  Williams  &  Bruce,  Ad.  (2nd)  27  ; 

1  Hag.  Adm.  306  ;  The  Margaret,  (1829)  The  Bobert  Dickinson,  (1884)  54  L.  J., 

2  Hag.  Adm.  275  ;    Blanshard,  In  re,       Adm.  5  ;  10  P.  D.  15. 

C. — C.  E 
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Sect.  38.  and  obtained  security  for  their  shares,  they  cease  to  be  interested 
in  the  voyage.  She  sails  at  the  expense  and  risk  of  the  majority, 
and  for  their  profit.  Contracts  therefore  entered  into  by  them 
in  regard  to  the  voyage  do  not  bind  the  dissenting  minority  (6). 

A  part  owner  will  not  be  allowed  to  interfere  with  the 
performance  of  a  voyage  under  a  charter-party,  upon  the  vessel 
putting  into  a  port  of  refuge,  if  she  sailed  on  the  voyage  with 
his  knowledge  and  assent  (c). 


39.  When  a  ship  has  been  validly  chartered,  the  owners  must 

jt  deal  with  her  in  a  manner  inconsistent  with  the  charter. 

Should  they  threaten   to  do  so,  the  charterer  may  obtain  an 


Owners  may 

from^ustog^     not  deal  with  her  in  a  manner  inconsistent  with  the  charter. 

ship  incoQ- 

sistently  with 

charter-party,  injunction   restraining  them   from  any  such  acts  (d).    But  the 

Courts  will  not  enforce  specific  performance  of  the  charter-party 

by  decree  (e);    the  charterer's  remedy  for  a  breach  of  it  is  by 

action  for  damages,  either  against  the  owners  who  made  the 

contract,  or  in  rem  against  the  ship  (/). 

So,  also,  an  injunction  may  be  obtained  against  a  purchaser 

or  mortgagee  of  the  vessel,  subsequent  to  the  charter-party,  who 

threatens  to  interrupt  the  performance  of  it  (g). 


So  also  a  prior 
mortgagee 
not  in  posses- 
sion, unless 
security 
impaired. 


40.  Further,  a  mortgagee  of  the  ship,  who  has  allowed  the 
mortgagor  to  remain  in  possession,  cannot  invalidate  the 
contracts  he  has  made  with  regard  to  her  employment ;  unless 
they  are  such  as  materially  to  impair  the  security  (h). 

The  mortgagee  in  such  a  case  is  not  personally  bound  to 
perform  the  contract,  whether,  after  it  has  been  made,  he  enters 
into  possession  of  the  vessel  or  not  (i).     The  relation  between 


(J)  Boson  V.  Sandford,  (1688)  90  E. 
R.  638  ;  Garth.  58  ;  Davis  v.  Johnston, 
(1831)  58  E.  R.  202  ;  4  Sim.  539  ;  Abbott 
(oth),  p.  71  ;  (11th),  i.  3,  3  ;  Macl. 
pp.  100,  101. 

(c)  The  Lady  Clermont,  (1870)  23  L. 
T.  283.  Of.  The  Maxima,  (1878)  29  L. 
T.  112  ;  4  Asp.  M.  C.  21.  The  Talca, 
(1880)  5  P.  D.  169,  was  not  approved  of, 
as  reported,  by  Butt,  J.,  in  The  Vindo- 
bala,  (1889)  58  L.  J.,  Adm.  51  ;  13  P.  D. 
42. 

((i)  Sevin  v.  Deslandes,  (1860)  30  L. 
J.,  Ch.  457.  But  of.  Bucknall  v.  Tatem, 
(1900)  83  L.  T.  121. 

■    (e)  De  Mattos  r.  Gibson,  (1859)  28 
L.  J.,  Ch.  498  ;  4  De  G.  &  J.  276. 


(/)  See  Chap.  XIX. 

{g)  The  Messageries  Imp.  Co.  v.  Baines, 
(1863)  7  L.  T.  763 ;  De  Mattos  v.  Gibson, 
(1859)  28  L.  J.,  Ch.  165,  498  ;  4  De  G, 
&  J.  276. 

(h)  Collins  V.  Lamport,  (1864)  34 
L.  J.,  Ch.  196  ;  The  Heather  Bell,  70 
L.  J.,  P.  57  ;  (1901)  P.  143, 272.  Cf.  Keith 
■c.  Burrows,  (1877)  46  L.  J.,  C.  P.  801 ; 
2  A.  C.  636. 

(i)  Myers  v.  Willis,  (1856)  25  L.  J., 
C.  P.  39,  255  ;  17  C.  B.  77 ;  18  C.  B. 
886.  By  M.  S.  Act,  1894,  s.  34,  "  Except 
as  far  as  may  be  necessary  for  making  a 
mortgaged  ship  or  share  available  as  a 
security  for  the  mortgage  debt,  the 
mortgagee  shall  not,  by  reason  of  the 
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mortgagor  and  mortgagee  is  not  analogous  to  the  relation  between  Sect.  40. 
principal  and  agent  (j).  But  if  an  agreement  for  the  employ- 
ment  of  the  vessel  has  been  made  with  third  persons  by  the 
mortgagor,  while  in  possession,  as  by  chartering  her  for  a 
voyage,  the  mortgagee  cannot  by  afterwards  taking  possession 
of  the  vessel  entitle  himself  to  prevent  her  from  performing  the 
chartered  voyage  (k). 

In  Collins  v.  Lamport  (k)  the  owner,  who  continued  in  posses- 
sion after  mortgaging  the  ship  to  the  defendants,  chartered  her 
without  their  knowledge  to  the  plaintiffs.  When  part  of  the 
cargo  had  been  loaded  the  defendants  took  possession  of  the  ship, 
and  refused  to  allow  any  further  loading  or  to  let  her  sail. 
Afterwards  they  sold  her.  It  was  held  that  the  charter-party 
was  binding  on  the  mortgagees  and  on  the  purchaser  ;  and  an 
injunction  was  granted  "  to  restrain  the  defendants,  the  mort- 
gagees, and  the  purchaser,  their  assignee,  from  dealing  with  the 
ship  in  any  manner  inconsistent  with,  or  which  may  interfere 
with  or  prevent  the  execution  of  the  charter-party." 

Lord  Westbury,  in  giving  judgment,  said  (I) :  "  As  long, 
therefore,  as  the  dealings  of  the  mortgagor  with  the  ship  are 
consistent  with  the  sufficiency  of  the  mortgagee's  security,  as 
long  as  those  dealings  do  not  materially  prejudice  and  detract 
from,  or  impair  the  sufficiency  of  the  security  of  the  vessel,  as 
comprised  in  the  mortgage,  so  long  is  there  parliamentary 
authority  given  to  the  mortgagor  to  act  in  all  respects  as  the 
owner  of  the  vessel ;  and  if  he  has  authority  to  act  as  owner,  he 
has,  of  necessity,  authority  to  enter  into  all  those  contracts 
touching  the  disposition  of  the  ship,  which  may  be  necessary 
for  enabling  him  to  get  the  full  value  and  the  full  benefit  of  his 
property.    Whenever  a  mortgagee  is  in  a  position  to  show  that 

mortgage,  be  deemed  the  owner  of  the  (7t)  Collins    v.    Lamport,   (1864)    34 

ship  or  share,  nor  shall  the  mortgagor  L.  J.,  Ch.  196 ;  The  Innisf alien,  (1866) 

be  deemed  to  have  ceased  to  be  owner  35  L.  J.,  Adm.  110 ;  L.  E.,  1  A.  &  E. 

tliereof."    This  section  is  protective  of  72  ;  The  Fanchon,  (1880)  50  L.  J.,  Adm. 

the  mortgagee  ;  it  does  not  deprive  him  3  ;  5  P.  D.  173  ;  The  Blanche,  (1887) 

of  his  ordinary  rights  of  ownership  in  58  L.  T.  592  ;  6  Asp.  M.  0.  272 ;  The 

the  property  given  by  the  mortgage.  Heather  Bell,  70  L.  J.,  P.  57  ;  (1901)  P. 

See  Dickinson  v.  Kitchen,  (1858)  8  B.  143,  272.     Cf.  Johnson  v.  Koyal  Mail 

&  B.  789.  Steam  Packet  Co.,  (1867)  37  L.  J.,  C.  P. 

(j)  Mathew,  L.J.,  in  Law  Guarantee  33  ;  L.  E.,  3  C.  P.  38. 

and  Trust  Society  v.  Eussian  Bank  for  (Z)  Collins  v.  Lamport,  34  L.  J.,  Ch. 

Foreign  Trade,  (1905)  1  K.  B.,  at  p.  826.  196,  at  p.  200. 
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Sect.  40.  the  act  of  the  mortgagor  prejudices  or  injures  his  security,  then, 
I  apprehend,  the  parliamentary  declaration  that  the  mortgagor 
shall  be  deemed  the  owner  ceases  to  have  any  binding  effect  as 
against  the  mortgagee,  and  the  mortgagee  is  in  a  position  to 
claim  and  exercise  the  full  benefit  and  the  rights  given  to  him 
by  his  mortgage;  but,  subject  to  that  qualification,  every 
contract  entered  into  by  the  mortgagor  remaining  in  possession, 
is  a  contract  which  derives  validity  from  the  declaration  of  his 
continuing  to  be  the  owner ;  but,  at  the  same  time,  it  is  a 
contract  into  the  benefit  of  which  the  mortgagee  may  at  any 
time  enter,  by  giving  notice  to  the  party  who  is  to  pay  the 
mortgagor  under  the  contract,  that  he  requires  the  payment  to 
be  made  to  him,  the  mortgagee." 

When  13  41.  It  is  impossible  to  lay  down  precise  rules  on  the  question, 

impaired?  '^^^^  contracts  are  "consistent  with  the  sufficiency  of  the 
mortgagee's  security  "  ?  It  appears  to  be  really  a  question  of 
fact  whether  under  the  particular  circumstances  of  the  case  the 
contract  impairs  that  security.  The  exposure  of  the  vessel  to 
the  ordinary  risks  of  the  sea  is  not  regarded  as  inconsistent  {in), 
nor  is  the  fact  that  she  will  be  removed  from  the  jurisdiction  of 
the  English  Courts,  as  where  the  voyage  is  outwards  only,  to  a 
foreign  port  (n) :  nor  in  general  is  the  fact  that  she  is  not 
properly  insured  against  the  ordinary  perils  of  the  sea,  where 
there  are  no  special  circumstances  of  risk  and  no  difficulty  in 
effecting  an  insurance.  But  the  case  is  different  where  a  ship 
is  being,  or  has  been,  sent  on  a  hazardous  voyage,  not  only 
without  proper  insurance  having  been  effected,  but  in  a  case 
where  insurance  is  commercially  impossible ;  thus  in  the  Law 
Guarantee  and  Trust  Society  v.  Eussian  Bank  for  Foreign 
Trade  (o)  the  three  mortgaged  steamships  had  been  chartered  by 
the  mortgagors  to  the  defendants  to  carry  coal  to  Vladivos- 
tock  during  the  Japanese  War;  no  insurance  had  been 
effected  against  war  risks ;  at  the  time  when  the  plaintiffs,  the 

(m)  The  Maxima,  (1878)  39  L.  T.  112  ;  815  ;  10  Com.  Ca.  159  ;  10  Asp.  M.  C. 

4  Asp.  M.  C.  21.     Cf.  Laming  v.  Seater,  41  ;  21  T.  L.  B.  383.     On  the  question 

(1889)  26  Sc.  L.  E.  500  ;  16  R.  828.  of  non-insurance  against  ordinary  risks, 

(n)  The  Fanchon,  (1880)   50  L.   J.,  see  The  Heather  Bell,  70  L.  J.,  P.  57; 

Adm.  3  ;  5  P.  D.  173.     The  ship  there  (1901)  P.  272  ;  9  Asp.  M.  0.  206 ;  The 

belonged  to  NoTa  Scotia,  and  the  char-  Manor,  77  L.  J.,  P.  10  ;  (1907)  P.  339  ; 

tered  voyage  was  to  Philadelphia.  10  Asp.  M.  C.  446. 

(o)  74  L.  J.,  K.  B.  577  ;  (1905)  1  K.  B. 
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mortgagees,  had  notice  of  the  contracts,  no  insurance  could  be  Sect.  41. 
effected  on  such  voyages  against  war  risks ;  it  was  held  by  the 
Court  of  Appeal  that  such  charter-parties  impaired  the  mort- 
gagees' security  and  that  the  plaintiffs  as  mortgagees  were 
entitled  to  take  possession  of  the  steamships  and  refuse  to  carry 
out  the  charter-parties,  though  at  the  time  when  they  did  so 
the  cargoes  of  coal  had  been  loaded,  three-fourths  of  the  freight 
paid  in  advance  to  the  mortgagors,  and  the  steamships  could 
only  be  stopped  at  a  port  of  call  in  the  East.  The  charterer  in 
such  a  case  can  only  look  for  redress  to  the  mortgagor. 

In  the  case  last  cited  three-fourths  of  the  freight  was  made  pay- 
able in  advance  by  the  bills  of  lading,  but  the  counsel  engaged  did 
not  base  any  argument  on  that  fact,  nor  did  the  Court  discuss  it  ; 
and  in  Cory  v.  Stewart  (p),  where  part  of  the  freight  was  payable 
in  advance  and  part  of  the  balance  to  a  person  other  than  the 
mortgagor,  the  Court  of  Appeal  held  that  the  mortgagee  could 
not  interfere  ;^  and  Lord  Esher  expressed  the  view  that  the 
ship  need  not  be  freight-earning  for  the  mortgagee  within  any 
particular  period.  On  the  other  hand,  in  Brown  v.  Tanner  (q), 
it  was  decided  that  a  mortgagor  cannot  assign  away  the  charter- 
freight  so  as  to  prevent  the  mortgagee,  on  taking  possession, 
from  receiving  it.  "  So  to  hold  would  enable  the  mortgagor  to 
deprive  the  mortgagee  of  the  whole  benefit  of  the  security. 
The  ship  might  be  chartered  for  several  years,  and  the  freight 
immediately  assigned  behind  the  back  of  the  mortgagee."  But 
for  the  decision  in  Cory  v.  Stewart  (p),  it  would  naturally  have 
been  thought  that  the  same  principles  applied  to  an  assignment 
of  freight  and  an  agreement  to  pay  freight  in  advance  (7-)- 

The  mortgagee's  security  was  held  to  be  impaired  by  an  agree- 
ment under  which  a  ship  was  chartered  to  run  for  a  term  of 
years,  in  a  particular  line  and  in  a  particular  trade,  subject  to  a 
variety  of  special  stipulations ;  a  ship,  subject  to  such  restrictive 
terms,  could  not,  the  Court  said,  readily  be  sold  so  as  to  enable 
the  mortgagees  to  realize  their  security  (s). 

Though  the  risk  to  which  a  ship  in  ordinary  employment  is 
exposed  of  becoming  subject  to  maritime  liens  by  ordinary  sea 

{p)  (1886)  2  T.  L.  E.  508.  infra,  sec.  593. 

(-?)  (1868)  37  L.  J.,  Ch.  923  ;  L.  K.,  3  (.s)  The  Celtic  King,  63  L.  J.,  P.  37  ; 

Ch.  597.  (1894)  P.  175.     Distinguish  The  Heather 

(;•)  See  per  Jeune,  P.,  in  The  Heather  Bell,  70  L.  J.,  P.  57  ;  (1901)  P.  143,  272  ; 

Bell,  (1901)  P.  143,  at  p.  151.    But  see  9  Asp.  M.  C.  206. 


64 


THE   CONTRACT. 


Sect.  41. 


Position  of 
subsequent 
mortgagee. 


Authority  of 
master  to 
contract  for 
owners. 


perils  is  not  deemed  to  impair  the  mortgagee's  security,  yet  if 
she  is  being  sailed  by  an  impecunious  mortgagor  on  credit  so 
that  she  may  become  liable  to  maritime  liens  for  necessary 
disbursements,  that  fact,  it  seems,  will  constitute  the  employ- 
ment one  which  impairs  the  mortgagee's  security  (t). 

41a.  In  the  absence  of  special  circumstances,  it  does  not 
seem  that  a  charter-party,  made  before  the  date  of  the  mortgage, 
would  be  invalidated  as  against  the  mortgagee.  Though  this 
question  was  expressly  left  open  by  the  Court  of  Appeal  in 
The  Law  Guarantee  and  Trust  Society  v.  Eussian  Bank  for 
Foreign  Trade  (jt),  it  seems  that  a  mortgagee,  in  taking  his 
security  on  the  ship,  does  so  subject  to  existing  arrangements 
affecting  the  ship,  unless  of  a  special  nature.  The  Court,  how- 
ever, did  not  express  their  dissent  from  the  decision  in  The 
Celtic  King  (x),  where  very  special  facts  were  held  to  exist, 
the  contract  having  been  made  before  the  building  of  the  ship 
was  finished,  and  before  she  had  been  registered.  After  com- 
pletion and  registration  she  was  mortgaged  to  persons  who  had 
no  notice  of  the  contract.  As  stated  in  the  last  section,  the 
contract  was  one  for  working  in  a  special  trade,  and  contained 
clauses  which,  if  binding  on  a  purchaser,  might  make  a  sale 
difficult.  Barnes,  J.,  held  that  the  mortgagees  were  entitled  to 
sell  the  ship  without  being  hampered  by  the  contract ;  and  that 
a  purchaser  from  them  could  not  be  restrained  from  employing 
the  ship  in  a  manner  contrary  to  that  contract,  although  he  had 
bought  with  knowledge  of  it. 

42.  When  a  ship  is  away  from  her  home  port,  where  her 
business  is  managed,  the  master  generally  carries  the  owners' 
authority,  and  ordinarily  he  has  power  to  enter  into  engagements, 
on  their  behalf,  for  carrying  goods  in  the  ship,  or  for  letting  her 
services;  provided  those  engagements  are  consistent  with  the 
usual  manner  of  employing  her  adopted  by  the  owners  (y). 
Shippers,  having  no  notice  to  the  contrary,  are  entitled  to  assume 
that  he  is  the  general  agent  of  the  owners  for  these  purposes, 

(0  The  Manor,  77  L.  J.,  P.  10  ;  (1907) 
P.  339  ;  10  Asp.  M.  C.  446.  The  action 
turned  on  the  mortgagee's  right  to  enter 
into  possession,  but  the  Court  discussed 
the  question  whether  the  mortgagee's 
security  was  impaired. 

00  74  L.  J.,  K.   B.  577 ;   (1905)   1 


K.  B.  815  ;  10  Com.  Ca.  159  ;  10  Asp. 
M.  C.  41  ;  21  T.  L.  E.  383. 

(a;)  63  L.  J.,  P.  37  ;  (1894)  P.  175. 

(y)  He  cannot  contract  by  deed  on 
their  behalf,  unless  he  is  authorized  by 
deed  to  do  so.  Horsley  v.  Eush,  (1797) 
cited  7  T.  B.  at  p.  209. 
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and  that  his  authority  to  enter  into  any  usual  undertakings  is  not     Sect.  42. 
controlled  by  any  private  instructions  from  them  (z). 

"  The  best  authorities  we  have  (both  Abbott  and  the  American 
authority  Story)  seem  to  treat  him  as  having  power  so  to  do  when 
the  owners  are  not  present,  either  in  person,  or  by  virtue  of  their 
having  consigned  to  an  agent  who  represents  them,  and  who, 
therefore,  would  be  the  proper  person  to  apply  to  "  (a). 

Where,  however,  a  broker  has  been  employed  by  the  owners 
to  find  a  cargo  for  the  ship,  the  authority  to  make  contracts  is 
generally  in  the  broker,  and  not  in  the  master  (b) ;  and  shippers 
who  know  of  the  broker's  appointment  cannot  safely  deal  with 
the  master. 

If  the  vessel  is  a  foreign  one,  sailing  under  a  foreign  flag,  the 
authority  of  the  master  to  contract  on  behalf  of  his  owners  is  that 
which  is  conferred  by  the  law  of  that  flag.  "His  mandate  is 
contained  in  the  law  of  that  country,  with  which  those  who  deal 
with  him  must  make  themselves  acquainted  at  their  peril  "  (c). 

Where  the  appointed  master  has  died,  the  first  mate  succeeds  to  Substituted 
his  office,  and  takes  over  his  duties,  and  his  authority  to  act  for 
the  owners  (d).    And  if  both  master  and  first  mate  have  died,  the 
second  mate  succeeds  to  the  position  and  authority  of  master. 

43.  But  the  master  of  the  ship  cannot  engage  her  for  purposes.   Consistently 
or  on  terms,  essentially  different  from  those  on  which  the  owners  Vessel's  usual 
have  usually  employed  her  (e).    What  these  are  depends  partly  on  employment, 
the  circumstances  of  the  particular  case ;  but  it  has  been  held 
that  a  master  has  not  authority  to  carry  goods  freight  free  (/) ; 
nor  to  contract  to  carry  at  a  lower  freight  than  that  agreed  upon 
by  the  owner  with  the  freighter  (g) ;  nor  to  agree  that  the  freight 

{z)  Smith's  Merc.  Law,  Tiii.  p.  12i,  51  L.  J.,  Adm.  67  ;  7  P.  D.  137. 
and  per  Jervis,  C.  J.,  in  Grant  v.  Nor-  {d)  Hanson  v.  Royden,  (1867)  37  L.  J., 

way,  (1851)  20L.  J.,C.  P.p.  98;  Sande-  C.    P.   66;   L.  K.,  3  C.  P.  47.    As  to 

man  v.  Scuir,  (1866)  36  L.  J.,  Q.  B.  58  ;  authority  of  a  substituted  master,  see 

L.  H.,  2  Q.  B.  86.  The  Alexander,  (1812)  1  Dods.  278  ;  The 

(a)  Per  Wood,  V.-C,  Messageries  Imp.  Kennersley  Castle,  (1833)  3  Hag.  Adm.  1. 
Co.  V.  Baines,  (1863)  7  L.  T.  at  p.  765  ;  (e)  Story,  Agency,  ».  121. 

Abbott  (5th),  p.  91  ;  (13th),  120  ;  Story,  (/)  Dewell  v.  Moxon,  (1808)  1  Taun. 

Agency,  ss.  116—121.  390  ;  and  per  Jervis,  C.  J.,  in  Grant  v. 

(*)  See  per  Lord  Watson  in  Stumore  Norway,  (1851)  20  L.  J.,  C.  P.  p.  98. 
1).  Breen,  (1886)  12  A.  C.  698,  p.  704.  (^)  Pickernell  u.  Jauberry,  (1862)  3 

(c)  Lloyd  V.  Guibert,  (1865)  33  L.  J.,  F.  &  F.  217.     Cf.  Pearson  v.  Goschen, 

Q.  B.  241,  at  p.  248 ;  L.  R.,  1  Q.  B.  115.  (1864)  33  L.  J.,  0.  P.  265  ;  17  C.  B. 

And  see  The  Gaetano  and  Maria,  (1882)  (N.  S.)  352. 
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Sect.  43.  shall  be  payable  to  any  person  other  than  the  owners  (h).  "  The 
master  is  the  agent  of  the  owner  for  the  purpose  of  enabling  him 
to  carry  on  the  trade  in  which  the  ship  is  usually  engaged ;  but 
it  is  not  competent  to  the  master,  or  to  anybody,  to  assume  to 
himself  any  other  authority  than  the  indispensable  and  necessary 
one  of  procuring  a  freight  for  the  vessel,  according  to  the  ordinary 
terms  "  (i). 

In  particular  cases  it  may  be  shown  that  the  master  had,  in 
fact,  authority  to  make  an  exceptional  contract.  And  where  an 
improper  contract  has  been  made  by  him,  and  acted  upon  by  the 
freighter,  it  would  seem  that  the  owners  must  adopt  the  whole 
contract  if  they  seek  to  adopt  it  in  part  (k). 

It  was  decided  by  the  Court  of  Appeal  in  The  Fanny  and 
The  Mathilda  (l),  that  a  master  has  not  power  to  authorize  a 
shipbroker  at  a  port  to  which  the  ship  is  proceeding  to  charter 
her  before  arrival.  Brett,  L.  J.,  said :  "  The  authority  of  the 
captain  to  bind  his  owners  by  charter-party  only  arises  when  he 
is  in  a  foreign  port,  and  his  owners  are  not  there,  and  there  is 
difficulty  in  communicating  with  them.  The  system  of  a  master 
writing  forward,  in  the  way  I  have  described,  to  have  his  ship 
chartered,  might  counteract  the  very  orders  of  the  owners,  who 
had  themselves  written  to  the  very  same  place  "  (?)i). 

Master  may  44.  When  the  ship  has  been  chartered  by  the  owners  the  master 

charter-party.  ^^^  ^^^  authority  to  Cancel  the  charter-party,  or  to  alter  its  terms. 
He  is  the  owners'  agent  for  the  voyage  defined  by  the  charter- 
party,  and  has  not  power  to  change  it  for  another.  Thus,  he 
cannot  validly  agree  to  change  her  destination  (n),  nor  to  alter  the 
amount  of  freight  to  be  paid,  or  the  manner  of  paying  it  (o). 
Where  The  case  of  Pearson  v.  Goschen  (p)  shows,  however,  that  where 

charter-party 

broken  at  a            CO  Eeynolds  r.  Jex,  (1865)  34  L.  J.,  (m)  48  L.  T.  at  p.  775. 

foreign  port.      Q.  B.,  251  ;  7  B.  &  S.  86 ;  The   Canada,  («)  Burgon     r.     Sharpe,     (1810)     2 

(1897)   13  T.   L.   R.   238  ;    Walshe  i:  Camp.  529  ;  Capper  v.  Wallace,   (1880) 

Provan,   (185.'?)   22   L.   J.,  Ex.   355  ;  8  5  Q.  B.  D.  at  p.  166. 

Ex.  843  ;  The  Sir  Henry  Webb,  (1849)  (fl)  Pearson    .;.   Goschen,  (1864)   33 

13  Jur.  639.  L.  J.,  C.  P.  265  ;  17  C.  B.  (N.  S.)  352  ; 

(!)  Per   Dr.  Lushington,  in  The  Sir  Reynolds  v.  Jex,  (1865)  34  L.  J.,  Q.  B. 

Henry  Webb,  supra.  251  ;  7  B.  &  S.  86  ;  The  Canada,  (1897) 

(A)  See  Gibbs  v.  Charleton,  (1857)  26  13  T.  L.   R.  238.    As  to  the  master's 

L.   J.,  Ex.    321  ;   Mercantile  Bank  v.  authority  to  issue  bills  of  lading  which 

Gladstone,  (1868)   37  L.  J.,  Ex.   130;  do  not  conform   to  the  terms  of  the 

L.  B.,  3  Ex.  233.  charter-party,  see  sect.  160. 

Q)  (1883)  48  L.  T.  771  ;  5  Asp.  M.  C.  QO  C1S64)  33  L.  J.,  C.  P.  265 ;  17 

75.  C.  B.  (N.  S.)  352. 
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the  master  is  unable  to  obtain  performance  of  the  charter-party,  Sect.  44. 
ie  has  authority  to  make  fresh  arrangements  for  the  employment 
■of  the  ship ;  though  not  to  cancel  the  owners'  rights  under  the 
charter.  The  voyage  was  there  from  Glasgow  to  Porto  Eico,  and 
back  to  a  port  in  the  United  Kingdom.  After  part  of  the  home- 
ward cargo  had  been  loaded  at  Porto  Eico  the  charterers  failed ; 
and  their  agents  demanded  that  what  had  been  loaded  should  be 
returned,  and  refused  to  load  any  further.  The  master  was 
informed  by  the  British  vice-consul  that  he  must,  by  Spanish 
law,  discharge  the  goods,  or  make  a  new  charter,  and  he  therefore. 
Tinder  protest,  made  a  new  charter  with  the  agents  of  the  former 
charterers  for  a  voyage  to  the  United  Kingdom  at  a  freight  of 
30s.  per  ton.  Farther  cargo  was  then  loaded,  and  a  bill  of  lading 
given  for  the  whole,  including  that  previously  loaded,  making 
freight  payable  at  30s.  a  ton.  Freight  was,  however,  claimed  by 
the  owners  under  the  charter,  which  provided  that  it  should 
be  paid  at  the  rate  of  il.  10s.  per  ton  upon  the  homeward  cargo, 
and  that  that  cargo  should  be  an  absolute  security  for  the  whole 
freight. 

It  was  held  that  the  master  was  bound  to  retain  the  goods  loaded 
at  the  time  of  the  failure,  for  the  lien  of  the  owner  for  the  freight 
which  might  be  earned :  that  he  had  no  authority  to  alter  the 
terms  of  the  charter-party  with  respect  to  those  goods,  and  there- 
fore that  the  bill  of  lading  did  not  alter  the  rate  of  freight  which 
must  be  paid,  upon  them  under  the  charter-party.  But,  as  to 
the  cargo  shipped  after  the  failure,  it  was  held  that  the  master 
had  authority  to  do  the  best  he  could  under  the  circumstances, 
and  that  only  30s.  per  ton  was  payable. 

Willes,  J.,  said  :  "  Now,  has  a  master,  who  is  at  a  foreign  port, 
-with  his  ship  only  partly  filled,  and  with  the  charterers'  agent 
there  refusing,  in  consequence  of  the  insolvency  of  the  charterers, 
4o  put  any  more  goods  on  board,  any  right  to  make  a  fresh  con- 
tract for  more  goods  to  fill  up  the  vessel  ?  and  is  a  party  who 
puts  such  further  goods  on  board,  but  who  knows  the  terms  of 
the  charter-party  as  to  the  rate  of  freight,  bound  by  those  terms? 
I  think  that  is  the  case  in  which  the  master  has  a  right  to  do 
whatever  is  best  for  the  owner,  and  that  he  is  strictly  acting 
within  the  limits  of  his  authority  when  he  does  so,  as  he  did  in 
the  present  case  "  (q). 

(g)  Of.  Kreeft  v.  Thompson,  (1875)  ii  L.  J.,  Ex.  238  ;  L.  U.,  10  Ex.  274 
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Sect.   44. 


Prima  facie 
the  master  is 
servant  of 
registered 
owner. 


Effect  of 
change  of 
ownership  on 
master's 
authority. 


In  Alexander  v.  Dowie  (r),  a  settlement  at  a  foreign  port  of 
claims  for  detention  by  the  master,  who  was  a  part  owner,  was 
held  to  bind  the  other  part  owners.  And  the  opinion  was 
expressed  that  the  master  had,  as  such,  authority  to  settle  such 
claims,  apart  from  his  ownership  (s). 

45.  Though  the  ship's  register  is  not  conclusive,  the  appearance 
of  a  man's  name  upon  it  as  an  owner  is  prima  facie  evidence  that 
that  is  the  fact,  and  that  the  master,  or  person  in  charge  of  the 
ship,  is  the  servant  of  the  person  so  registered.  This  may  be 
shown  not  to  be  the  case ;  but  if  not  explained,  a  jury  may 
properly  draw  that  inference  from  the  register  alone  (i). 

46.  Where  a  change  occurs  in  the  ownership  of  the  vessel  while 
she  is  away  from  the  home  port,  the  master  still  retains  the  usual 
authority  of  a  master,  conferred  by  the  former  owners,  until  he  is 
superseded  (m).  And  it  seems,  further,  that  if  special  instructions 
have  been  given  to  him  by  the  former  owners,  e.g.,  to  carry  the 
goods  of  certain  persons  freight  free,  his  authority  to  act  on 
them  continues  unftl  he  receives  notice  of  the  change  of  owner- 
ship (x).  "I  think  that  the  master  was  bound  by  all  the  acts, 
all  the  instructions,  all  the  authorities  which  had  emanated  from 
Fernie  &  Co.,  the  former  owners,  until  the  plaintiffs  had  given 
notice  to  the  master  that  they  had  become  the  owners,  and  that 
any  authorities  derived,  or  instructions  received  from  Fernie  &  Co. 
had  ceased  "  (y). 

Bramwell,  B.,  however,  in  that  case,  doubted  whether  the  new 
owners  would  be  bound  to  do  a  thing  which  the  captain  contracted 
they  should  do.  "  There  may  be  difficulties  in  an  action  on  the 
contract  to  carry,  because  it  may  be  said  that  for  that  purpose  the 
captain  was  not  their  captain.     But  I  am  very  clearly  of  opinion 


00  (1856)  25  L.  J.,  Ex.  281  ;  1  H.  & 
N.  152. 

(«)  Cf.  Allan  V.  Johnstone,  (1892)  19 
Sess.  Ca.  (4th  ser.)  364.  But  see  Holman 
v.  Peruvian  Nitrate  Co.,  (1878)  5  Sess. 
Ca.  (4th  ser.)  657. 

(0  Hibbs  V.  Eoss,  (1866)  35  L.  J., 
Q.  B.  193  ;  L.  E.,  1  Q.  B.  534  ;  Mitche- 
son  V.  Oliver,  (1856)  25  L.  J.,  Q.  B.  39  ; 
5  E.  &  B.  419  ;  Steel  r.  Lester,  (1877) 
47  L.  J.,  C.  P.  43 ;  3  0.  P.  D.  121.  Cf. 
Erazer  v.  Marsh,  (1811)  13  East,  238  ; 


Mackenzie  v.  Pooley,  (1856)  25  L.  J., 
Ex.  124  ;  11  Ex.  638. 

(tt)  Eobins  v.  Power,  (1858)  27  L.  J., 
C.  P.  257  ;  4  C.  B.  (N.  s.)  778 ;  Mer- 
cantile Bank  v.  Gladstone,  (1868)  37 
L.  J.,  Ex.  130 ;  L.  E.,  3  Ex.  233. 

(a;)  Mercantile  Bank  <-.  Gladstone, 
(1868)  37  L.  J.,  Ex.  130  ;  L.  K.,  3  Ex. 
233. 

(?/)  Per  Kelly,  C.  B.,  L.  R.,  3  Ex.  at 
pp.  240—1. 
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that  they  cannot  recognize  the  act  of  the  captain  in  receiving     Sect.  46. 
goods  on  board,  and  at  the  same  time  say  that  they  will  not  be 
bound  by  the  terms  on  which  he  received  them  "  (z). 

47.  Frequently  the  master  contracts  for  the  ship's  employment  Master  per- 

in  his  own  name.     He  signs  bills  of  lading  and  charter-parties  as  anTable  to   ' 

master,  not  expressly  as  agent  for  the  owners.     Where  that  is  so,  traots'made 

he  makes  himself  personally  liable  upon  the  contract ;  and  though  ^^  ^^^  o^™ 

name. 
the  freighters  may  enforce  the  contract  against  the  owners,  his 

principals,  they  are  not  obliged  to  do  so,  but  may  proceed  against 

him  (a).     And,  on  the  other  hand,  the  master  may  himself  enforce 

the  terms  of  the  contract  which  he  has  made  (b). 

The  position  of  the  master  with  regard  to  contracts  made  by  him 

has  sometimes  been  regarded  as  different  from  that  of  an  ordinary 

agent  (c)  ;  but  that  view  has  not  in  recent  years  been  supported 

by  the   Courts  (d).     In  Priestly  v.  Fernie  (d) ,  an  unsuccessful 

attempt  was  made  to  sue  the  owner  of  a  ship  after  the  master 

had  been  sued  to  judgment  for  the  same  cause  of  action.     And 

Bramwell,  B.,  in  delivering  the  judgment  said  :  "  It  is  certain 

that  the  master's  liability  is  founded  on  the  same  considerations 

as  that  of  an  ordinary  agent,  namely,  he  makes  the  contract  in 

his  own  name :  Eich  v.  Coe  (e) ;  Story  on  Agency,  sect.  296.     But 

it  is  said,  that  for  purposes  of  commerce  it  is  convenient  that  both 

master  and  owner  should  be  suable.     So  it  is ;  but  why  to  the 

extent  contended  for,  more  than  in  any  other  case  of  principal 

and  agent?    It  might  be  hard  to  make  a  person  who  deals  with 

the  master  run  after  the  owner  to  sue  him  ;  but  why,  if  he  sues 

the  master,  should  he  afterwards  sue  the  owner,  merely  because 

it  is  very  right  he  should  be  able  to  sue  the  master  or  owner  ? 

In  reality,  no  reason  can  be  given  for  the  distinction  attempted 

between  this  and  other  cases  of  principal  and  agent.     We  do 

not  say  none  could  be  given  why,  in  all  cases  of  principal  and 

(«)  At  p.  240.  («)  Morse  i:  Slue,   (1671)   83   E.  R. 

(a)  Abbott  (5th),  p.  91  ;  (lUh),  i"-  2,  453  ;  Sir  T.  Ray,  220  ;    1  Vent.  238  ; 

2  ;  Morse  v.  Slue,  (1671)  83  E.  R.  433  ;  Shields  v.   Ha  vis,  (1815)   6  Taun.  65  ; 

Sir  T.   Bay,  220 ;    1    Vent.  190,   238 ;  Story,  Agency,  ss.  116,  294,  295,  314— 

Boson  V.  Sandford,  (1688)  90  E.  B.  638  ;  818. 

Garth.   58;    GofE    v.    Clinkard,    (1750),  (d)  Priestly  i>.  Fernie,  (1865)  34  L.  J., 

cited  1  Wils.  281.  Ex.  172;   3  H.  &  C.  977;   Blakie   .. 

(J)  Cawthron   v.  Trickett   (1864)  33  Stembridge,  (1860)  28  L.  J.,  0.  P.  329  ; 

L.  J.,  C.  P.  182  ;  15  C.  B.  (N.  S.)  754  ;  29  L.  J.,  C.  P.  212  ;  6  C.  B.  (n.  8.)  894, 

Jesson  V.  SoUy,  (1811)  4  Taun.  52.     Cf.  911. 

Brouncker  v.  Scott,  (1811)  4  Taun.  1.  («)  (1777)  2  Cowp.  639. 
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Liable  for  his 
own  torts. 


Sect.  47.     agent,  both  should  be  suable,  but  that  there  is  no  particular 
reason  applicable  to  the  masters  and  owners  of  ships." 

In  Eepetto  v.  Millar's  Karri,  li'c.  Forests  (/),  the  question  arose 
of  the  master's  right  to  sue  the  charterers,  who  held  the  bills  of 
lading  for  the  cargo,  and  toqk  delivery  of  it,  for  the  freight  payable 
under  those  bills.  The  charter  provided  that  the  master  should 
sign  bills  of  lading  ;  and  the  bills  given  made  the  freight  payable 
as  per  charter-party,  and  incorporated  all  the  terms  of  the  charter. 
Bigham,  J.,  held  that  the  master  could  not  sue  on  the  bills  of 
lading.  He  had  signed  them  merely  as  servant,  to  carry  out  the 
shipowner's  promise  made  in  the  charter. 

48.  Apart  from  contract,  the  master  is  liable  personally  for 
any  wrongful  acts  done  by  him  to  the  goods :  e.g.,  for  improperly 
jettisoning  or  selling  them  ;  or  for  refusing  to  deliver  them  to  the 
person  entitled  to  them. 

So,  also,  if  he  stows  the  goods  in  contact  with  other  things 
that  will  damage  them  {g).  And  perhaps  he  is  personally  liable 
to  the  shipper  if  he  does  not  take  proper  care  in  stowing  and 
dunnaging  the  cargo,  and  damage  results.  It  has  been  said  that 
this  responsibility  extends  to  damage  through  negligence  of  the 
crew  in  doing  the  work  of  receiving  and  stowing  the  goods ;  but 
this  seems  to  be  doubtful,  unless  the  master  is  liable  as  the 
contracting  party  (Ji). 

vrhere  vessel        49.  A  common  mode  of  working  small  vessels,  such  as  sailing 

j^tat  tenefit     coasters,  is  for  the  master  to  employ  her  as  he  can,   himself 

of  master  and  defraying  the  expenses,  and  receiving  the  freights,  on  the  terms 

that  he  shall  pay  over  to  the  owner  a  certain  proportion  of  the 

freights  (either  of  the  gross  or  of  the  net),  and  keep  the  remainder 

himself  in  lieu  of  wages. 

The  exact  relation  between  the  owner  and  master  in  such 
cases  is  not  very  clearly  defined.  The  particular  circum- 
stances must  be  considered  in  each  case.  But  generally,  it 
would  seem,   the    master    is    either   the    servant  (i),    or    the 


(/)  70  L.  J.,  K.  B.  561  ;  (1901)  2 
K.  B.  306. 

(^)  See  Hayu  v.  Culliford,  (1879)  48 
L.  J.,  C.  P.  372  ;  4  C.  P.  D.  182. 

(Ji)  See  per  Willes,  J.,  Blakie  i'. 
Stembridge,  (1860)  28  L.  J.,  C.  P.  .S29  ; 
6  C.  B.   (n.  s.)  894  ;  Boucher  v.  Noid- 


strom,  (1807)  1  Taun.  568.  But  cf. 
Story,  Agency,  ss.  314—318  ;  Gofi  v. 
Clinkard,  (1750)  cited  1  Wils.  281. 

(i)  See  Venables  v.  Smith,  (1877)  46 
L.  J.,  Q.  B.  470  ;  2  Q.  B.  D.  279  ;  King 
r.  Spurr,  (1881)  51  L.  J.,  Q.  B.  105;  8 
Q.  B.  D.  104. 
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partner  (k),  of  the  owner ;    or  else  has  his  authority  to    make     Sect.  49. 
contracts  for  the  employment  of  the  vessel  for  their  joint  benefit.  ~ 

The  matter  was  considered  by  Lindley,  J.,  in  Steel  v.  Lester  {l). 
A  sloop  there  had  been  managed  by  the  master  (Lilee).  He  was 
at  liberty  to  go  to  any  port,  and  to  take  or  refuse  any  cargo  he 
chose  ;  and  he  employed  the  crew  and  paid  the  expenses.  The 
owner  had  no  direct  control  over  the  vessel ;  but  he  had  accounts 
of  the  profits  from  time  to  time,  and  received  one-third  of  the 
net  profits  as-his  share. 

Lindley,  J.,  said:  "I  look  on  it  either  as  a  mere  mode  of 
paying  Lilee  for  his  services,  the  owner  paying  him  a  share  of 
profits  instead  of  fixed  wages,  and  retaining  control  over  the 
master,  but  leaving  the  master  to  choose  his  ports  and  men  ;  or 
it  was  this,  viz.,  that  the  defendant  Lester,  still  renftining  owner, 
became  partner  with  the  master  for  the  adventure,  sharing  the 
profits  with  him.  I  rather  think  that  the  latter  is  the  true 
view.  But  in  either  view  the  result  is  that  the  sloop  was 
managed  by  Lilee  for  the  joint  benefit  of  himself  and  the  owner. 
That  is  a  consequence  from  which  there  is  no  escape.  The  true 
conclusion  on  the  facts  is  that  Lilee  was  either  the  partner  or 
agent  of  the  owner,  and  if  partner  he  was  still  agent  of  the  owner 
for  the  management  of  the  vessel." 

The  question  in  that  case  was  as  to  the  liability  of  the  owner 
for  damage  done  to  a  wharf  by  Lilee's  negligence ;  but  the 
judgment  shows  that  in  such  circumstances  the  master  is  agent 
for  the  owner.  In  contracting  for  the  vessel's  employment  he 
does  so  for  the  benefit  of  both  the  owner  and  himself,  and  both 
appear  to  be  liable  on  the  contract  (m). 

(k)  Dry  V.  Boswell,  {1808)  1   Camp.  (I)  (1877)  17  L.  J.,  C.P.43  ;  3  C.P.  D. 

329.     See  Lindley,  Partnership   (4th),  121. 

pp.  33  et  seg. ;  53  and  54  Vict.  c.  39,  (m)  But  see  Bernard  v.  Aaron,  (1863) 

s.  2.  9  Jur.  (n.  s.)  470. 
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SO.  When  a  ship  is  employed  as  a  general  ship,  her  sailing  is  Engagements 

usually  announced   publicly  by  advertisements,  placards,  and  in  a  general 

circulars.     These  show  some  details  of  her  description,  her  port  ^^'P- 

of  destination,  or  the  round  of  ports  at  which  she  is  to  call ;  her 

date  of  sailing  ;  with  perhaps  some  of  the  terms  on  which  goods 

■will  be  received.    Eates  of  freight  and  other  terms  are  arranged 

by  communication  with  the  ship's  agents ;  ov  with  the  master, 

as  the  case  may  be.     And  each  intending  shipper  usually  enters 

into  a  binding  agreement  to  send  a  specific  quantity  of  goods ; 

for  which,  on  the  other  hand,  the  agent  of  the  ship  undertakes 

to  reserve  space. 

The  shipper  then  delivers  his  goods  to  those  in  charge  of  the 
ship,  either  on  the  quay  at  which  she  is  lying  or  in  lighters 
alongside  her,  or  as  may  be  customary  at  the  particular  port, 
and  takes  in  exchange  a  receipt  for  them  from  the  person  in 
charge.  This  document  is  called  the  mate's  receipt,  and 
frequently  shows  the  terms  on  which  the  goods  are  received. 
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Sect.  50. 


Breaches  of 
eEgagements. 


Liability  of 
agents. 


Sometimes  it  refers  to  a  particular  form  of  bill  of  lading  for 
which  it  is  to  be  exchanged. 
Further,  in  nearly  all  cases,  except  sometimes  on  coasting 
/'  voyages  (a),  the  mate's  receipt  is  exchanged  for  a  bill  of  lading, 
signed  by  the  master  or  the  ship's  agent,  which  sets  out  the  fact, 
that  the  goods  have  been  shipped,  and  the  terms  upon  which 
they  are  to  be  carried  and  delivered. 

51.  Engagements  to  ship  goods,  and  to  keep  space  for  goods, 
must  be  punctually  performed.  Damages  may  be  claimed,  on 
the  one  side,  if  the  ship  has  to  sail  without  the  goods,  and  so 
loses  freight ;  or  if  she  is  detained,  through  the  non-arrival  of 
the  goods  at  the  ship's  side  by  the  agreed  time,  or  within  such 
time  (if  none  was  agreed)  as  they  might  reasonably  be  expected 
to  arrive  in  when  the  contract  was  made.  And,  on  the  other 
side,  the  shipper  may  claim  damages  if  the  ship  delays  in  sailing 
unreasonably,  or  beyond  the  agreed  time,  if  any  ;  or  if  she  sails 
leaving  his  goods  behind,  or  without  giving  him  the  agreed,  or  a 
reasonable,  opportunity  of  delivering  them  for  shipment  (ft). 

In  Heugh  v.  Escombe  (c)  an  undertaking  was  given  by  shipping 
agents  in  the  following  terms  : — "  We  undertake  to  ship  for  you 
by  the  Warrior  Queen,  guaranteeing  that  she  sails  not  later 
than  the  first  week  in  July,  or  forfeit  2s.  6d.  per  ton,  300  or  400 
packages,  one-third  yarn,  at  a  through  rate  of  42s.  6d.,  free  of 
commission,  provided  they  are  forwarded  per  Thompson,  McKay 
&  Co.  on  or  before  the  29th  inst."  In  an  action  for  not  shipping 
some  of  the  goods  in  the  Warrior  Queen,  alleging  consequent 
losses,  it  was  held  that  payment  of  2s.  6d.  per  ton  of  the  goods 
to  be  forwarded  according  to  the  agreement  was  a  good  defence. 

52.  Engagements  to  ship  are  frequently  made  by  forwarding 
agents  acting  for  merchants  inland  or  abroad ;  or  by  vendors  or 
buying  agents  shipping  on  behalf  of  English  or  foreign  pur- 
chasers or  principals;  and  a  doubt  sometimes  arises  whether 
the  person  who  has  thus  made  the  engagement  is  personally 
responsible  upon  it. 

Where  the  contract  is  not  entered  into  expressly  for  some  one 


(tt)  Compare  Briscoe  v.  Powell,  (1905) 
22  T.  L.  R.  128. 

(i)  SeeHawesr.S.  E.  Rail.  Co.,  (1881) 
54  L.  J.,  Q.  B.  174;  52  L.  T.  514.    Cf. 


Cranston  v.  Marshall,  (1850)  19  L.  J., 
Ex.   ,S40  ;  5   Ex.   395  ;  Tates  v.  Duff, 
(1832)  8  C.  &  P.  369. 
(c)  (1861)  4  L.  T.,  517. 
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else,  or  so  as  to  indicate  to  the  other  party  that  he  who  makes  it     Sect.  52. 
is  only  acting  as  agent  in  the  matter,  the  person  entering  into  it 
becomes  responsible  for  its  performance  (d),  though  the  principal 
for  -whose  benefit  it  was  in  fact  made  may  also  be  liable,  and  may 
be  entitled  to  claim  the  benefit  of  it. 

In  Lidgett  r.  Perrin  (e),  forwarding  agents  who  contracted  for 
the  shipment  in  their  own  names  were  held  liable  for  the  freight, 
though  the  names  of  their  principals  were  inserted  in  the  bills 
of  lading  as  shippers. 

If  the  contract  has  expressly  been  made  for  another,  the  person 
making  it  does  not  become  responsible  for  its  performance,  but 
he  impliedly  warrants  that  he  has  authority  to  make  it  for  that 
other  person,  and  is  liable  in  damages  if  that  is  not  the  case  (/). 

When  an  engagement  of  this  kind  has  been  made  in  England 
on  behalf  of  a  foreign  purchaser  or  principal,  the  presumption 
seems  to  be  that  the  vendor  or  agent  contracts  personally,  and 
does  not  pledge  the  credit  of  the  foreigner  (g).  But  this  pre- 
sumption will  not  prevail  against  a  clear  intention  to  the 
contrary  (h). 

53.  If  no  bill  of  lading  or  other  document  is  given  upon  the  What  form  of 

,  11      ,     1   J.  .1       bill  of  lading 

shipment,  the  contract  of  carriage  must  be  collected  from  the  to  be  given, 
announcements  and  arrangements  that  were  made  prior  to  the 
goods  being  shipped  (i).     And  should  a  difference  arise  as  to  the 
form  of  bill-  of  lading  to  be  given,  that  must  be  decided  upon 
the  same  materials. 

Particular  forms  of  bills  of  lading  are  used  in  certain  trades, 
and  where  that  is  the  case  a  shipper  will  be  presumed  to  agree 
to  accept  the  usual  form.  The  same  may  be  true  of  one  who 
ships  in  a  vessel  belonging  to  a  line,  where  a  particular  bill  of 
lading  is  uniformly  and  notoriously  used  for  that  line. 

(<i)  As  to  the  personal  liability  of  a  Eobinson,  (1855)  24  L.  J.,  Q.  B.  275 ; 

broker  who  advertises  a  line  of  ships  5  E.  &  B.  125. 

in  his  own  name,  see  Simpson  v.  Young,  (A)  Green  v.  Kopke,  (1856)  25  L.  J., 

(1861)  2  F.  &  F.  426.  C.  P.  297  ;  18  C.  B.  549  ;  Deslaudes  r. 

(«)  (1862)  2  F.  &;  F.  763.  Gregory,  (1860)  30  L.  J.,  Q.  B.  36  ;  2  E. 

(/)  See  mfra,  sect.  129.  &  E.  602. 

(g)  See  Armstrong  ■<).  Stokes,  (1872)  (0  See  Phillips  v.  Edwards,  (1858) 

41  L.  J..  Q.  B.  253  ;  L.  E.,  7  Q.  B.  598  ;  28  L.  J.,  Ex.  52  ;  4  H.  &  N.  813  ;  Peel  v. 

Elbinger,  &c.  v.  Claye,  (1873)  42  L.  J.,  Price,  (1815)  4  Camp.  243  ;  Lipton  v. 

Q.  B.    151  ;  L.   E.,  8   Q.  B.   313  ;  per  Jescott  Steamers,  (1895)  1  Com.  Ca.  32  ; 

Cleasby,   B.,   Paice    v.    Walker,   (1870)  Hill  i).  Scott,  65  L.  J.,  Q.  B.  87  ;  (1895) 

L.   E.,  5  Ex.  p.  178.     Cf.  Leonard  ■<;.  2  Q.  B.  371,  713  ;  1  Com.  Ca.  140,  200. 
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Sect.  54.  54.  Bills  of  lading  differ  greatly  in  detail,  but  they  have 
Forms  of  bill  usually  certain  common  features.  The  following  may,  perhaps, 
of  lading.         ^^  gg^.^  |.Q  gj^Q^  |.]^Q  common  type : — 

"  Shipped,  in  good  order   and  condition,  by  ,  in  and 

upon  the  good  ship  called  the  ,  whereof  is  master 

for  this -present  voyage,  now  riding  at  anchor  in  the  port  of 

,  and  bound  for  ,  Idescription  of  goods]  marked  and 

numbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like 

good  order  and  condition  at  aforesaid  (the  act  of  God, 

the  King's  enemies,  fire,  and  all  and  every  other  dangers  and 

accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature 

and  kind  soever  excepted),  unto  ,  or  to  his  assigns,  he  or 

they  paying  freight  for  the  said  goods  at  the  rate  of  ,  with 

primage   and   average   accustomed.      In   witness   whereof,   the 

master  or  agent  of  the  said  ship  hath  affirmed  to  bills  of 

lading,  all  of  this  tenor  and  date,  the  one  of  which  bills  being 

accomplished  the  others  to  stand  void. 

"  Dated  in  the  day  of 

"  (Signed) 

Upon  this,  however,  many  modifications  are  made,  generally 
in  the  direction  of  a  diminution  of  the  shipowner's  liability. 
And  different  trades  require  peculiar  clauses  to  meet  their  own 
circumstances  (j). 

Much  has  been  done  in  some  trades  towards  establishing  the 
use  of  common  forms.  That  greater  uniformity  would  be  an 
advantage  to  merchants,  underwriters,  and  bankers,  is  obvious ; 
but  the  matter  involves  awkward  questions  respecting  the  amount 
of  liability  to  be  borne  by  the  shipowners ;  and  the  efforts  which 
have  been  made  with  the  object  of  establishing  a  general  uni- 
formity have  met  with  little  success  (k). 

How  pre-  55.  The  bills  of  lading  are  usually  procured  by  the  shipper, 

and  filled  up  by  him  with  statements  of  the  kinds  and  quantities 
of  the  goods,  and  the  marks  upon  them  (I).     These  are  checked 

(_j  )  Some  specimens  will  be  found  in  1893,  to  formulate  a  bill  of  lading  suit- 
Appendix  A.  able  for  general  use  ;  but  without  prac- 

(ft)  Three  attempts  have  been  made  tical  success.    See  Appendix  A. 

at  conferences  of  the  Association  for  the  (Z)  As  to  charterer's  duty  to  present 

Reform  and  Codification  of  the  Law  of  bills  of  lading  for  signature,  Oriental 

Nations   (now    the   International  Law  S.S.  Go.  v.  Tylor,  63  L.  J.,  Q.  B.  128  ; 

Association),  at  Liverpool  in   1882,  at  (1893)  2  Q.  B.  518. 
Hamburg  in  1885,  and  in  London  in 
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on  behalf  of  the  ship;    and  the  documents  are  signed  by  the     Sect.  55. 
master,  or   ship's  agent  (m),  and  delivered  to   the   shipper   in  ~ 
exchange  for  the  mate's  receipts. 

Every  bill  of  lading  made  in  the  United  Kingdom  "  of  or  for 
any  goods,  merchandise  or  effects  to  be  exported  or  carried 
coastwise,"  must  be  stamped  with  a  6d.  stamp  before  signature  ; 
otherwise  the  person  who  malces  or  executes  it  becomes  liable  to 
a  penalty  of  501.  (n).     It  cannot  be  stamped  after  signature  (n). 

It  is  usual  for  a  bill  of  lading  to  be  drawn  in  a  set,  that  is  to  Seta. 
say,  two,  three,  or  more  parts   of  it  are  made  out  and  signed. 
One  of  these  is  retained  by  the  master  for  his  own  guidance ; 
the  others  are  delivered  to  the  shipper. 

This  is  done  for  the  convenience  of  the  shipper :  it  enables 
him  to  empower  his  agent  to  claim  the  goods  when  anything  has 
gone  wrong  with  the  first  bill  of  lading,  or  in  case  he  should 
require  to  stop  the  goods  in  transit.  At  the  same  time,  the 
practice  enables  the  shipper  to  commit  frauds  by  negotiating  the 
different  parts  to  different  persons,  and  it  has  been  adversely 
commented  on  by  learned  judges  (o). 

Sometimes  one  of  the  set  is  marked  "  original,"  and  the  others 
"  duplicate."  In  other  cases,  in  order  to  protect  the  shipowner 
from  liability  upon  more  than  one  part,  the  clause  is  inserted 
that  "  one  of  these  bills  of  lading  being  accomplished  the  other 
shall  stand  void  "  ;  which  means,  "  that  if  upon  one  of  them  the 
shipowner  acts,  in  good  faith,  he  will  have  '  accomplished '  his 

(to)  See  Stumore  v.  Breen,  (1886)  56  ment  of  title,  and  taking  as  many  copies, 

L.  J.,  Q.  B.  401  ;  12  A.  C.  698,  as  to  the  certified  by  the  master  to  be  true  copies, 

duties  of  the  master,  and  of  the  ship's  as  it  is  thought  convenient ;  those  copies 

agent,  in  regard  to  the  bills  of  lading.  would  suffice  for  every  legitimate  pur- 

(m)  5i  &  55  Vict.  c.  39,  s.   40,  and  pose  for  which  the  other  parts  of  the  bill 

schedule.  can  now  be  applied,  but  could  not  be 

(o)  In  Glyn  ji.   East  &  West  India  used  for  the  purpose  of  pretending  to  be 

Dock  Co.,  (1882)  7  A.  0.  591,  at  p.  605,  holder  of  a  bill  of  lading  already  parted 

Lord  Blackburn  said:  "I  have  never  with..  However,  whether  because  there 

been  able  to  learn  why  merchants  and  is  some  practical  benefit  of  which  I  am  not 

shipowners    continue    the    practice  of  aware,  or  because,  as  I   suspect,  mer- 

making  out  a  bill  of  lading  in  parts.    1  chants  dislike  to  depart  from  an  old 

should  have  thought  that,  at  least  since  custom  for  fear  that  the  novelty  may 

the  introduction  of  quick  and  regular  produce  some  unforeseen  effect,  bills  of 

communication   by  steamers,  and  still  lading  are  stiU  made  out  in  parts,  and 

more  since   the    establishment  of  the  probably  wiU  continue  to  be  so  made 

electric  telegraph,  every  purpose  would  out."     See  Sanders  i:  Maclean,  (1883) 

be  answered  by  making  one  bill  of  lad-  52  L.  J.,  Q.  B.  481  ;  11   Q.  B.  D.  327. 

ing  only,  which  would  be  the  sole  docu-  Infra,  Chap.  XIV. 

F   2 
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Sect.  55.     contract,  will  have  fulfilled  it,  and  will  not  be  liable  or  answerable 
upon  any  of  the  others  "  (p). 

Is  the  bill  of        56.  A  doubt  has  sometimes  been  raised  whether  the  bill  of 

condus^ve       lading  is  a  conclusive  statement  of  the  contract  between  the 

statement  of     shipper  and  shipowner  :  or  is  only  one  piece  of  evidence,  helping 

with  others  to  show  what  that  contract  is,  and  so  subject  to  be 

contradicted,  or  varied,  or  added  to,  by  verbal  or  other  evidence, 

to  show  the  agreement  between  the  parties. 

The  question  is  important,  for  if  the  bill  of  lading  is  the  state- 
ment of  the  contract  it  cannot,  in  the  absence  of  fraud  or  mistake, 
be  altered  or  added  to  by  any  evidence  of  preliminary  or  con- 
temporaneous negotiations  or  agreements  on  the  subject-matters 
of  the  contract  (q).  The  point  does  not  seem  to  have  often 
given  rise  to  practical  difficulty ;  but  there  is  some  conflict  of 
authority  upon  it. 

The  bill  of  lading  purports  to  be  a  statement  of  the  contract ; 
and  it  would  be  anomalous  and  inconvenient  that  a  formal  docu- 
ment, accepted  by  the  parties,  and  apparently  expressing  the 
relation  between  them,  should  be  only  evidence,  liable  to  be 
rebutted,  of  that  relation.  On  the  other  hand,  the  bill  of  lading 
is  not  usually  signed  until  after  the  goods  have  been  shipped ; 
and  it  sometimes  happens  that  it  contains  terms  not  agreed  upon 
at  the  time  of  shipping,  or  that  it  varies  or  omits  some  of  the 
terms  as  then  understood. 

In  Eunquist  v.  Ditchell  (r),  at  Nisi  Prius,  a  shipper  was  allowed 
to  rely  on  a  statement  in  the  advertisement  of  the  ship  that  she 
was  warranted  to  sail  with  convoy,  as  being  a  contract  to  that 
effect ;  although  the  bill  of  lading  (if  any)  did  not  contain  any 
stipulation  of  the  kind(s).  But  the  point  does  not  seem  to  have 
been  raised,  nor  does  it  appear  that  there  was  any  bill  of  lading 
at  all(t). 

In  Phillips  V.  Edwards  (m),  casks  of  brandy  had  been  shipped 
at  Bristol  for  Falmouth,  with  carriers  whose  printed  time  bills 
stated  that  they  would  not  receive  goods,  except  upon  the  terms 

ip}  Per  Lord  Cairns,  Glyn  v.   East  (iS)  Cf.  Abbott  (5th),  p.  213 ;  (13th) 

&  West  India  Dock  Co.,  (1882)  7  A.  C.  p.  357  ;  and  Snell  v.   Marryatt,  there 

591,  at  p.  599.  cited,  where  the  question  was  treated  as 

(?)  See  Chap.  VI.  unsettled. 

00  (1800)  3  Esp.  64  ;  2  Camp.  556.  («)  (1858)  28  L.  J.,  Ex.  52 ;  4  H.  & 

(«)  See  per  Gibbs,  C.  J.,  in  Sanderson  N.  813. 
V.  Busher,  (1814)  4  Camp.  54,  n. 
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that  they  should  not  be  responsible  for  any  loss  or  damage  from     Sect  56. 

any  cause  whatever  during  the  transit.     One  of  these  bills  had 

been  delivered  to  the  shipper.    After  the  casks  had  been  shipped 

a  "  freight  note,"  as  it  was  called,  which  appears  to  have  been  in 

effect  a  bill  of  lading,  was   delivered  to  the  shippers  by  the 

carriers.     This  was  inconsistent  with  the  time  bills,  and  by  its 

terms  the  carriers  were  responsible  for  bad  stowage.     The  casks 

were  stove  in  during  the  voyage,  and  the  question  arose  whether 

the  carriers  were  entitled  to  the  exemption  expressed  in  their 

time  bills,  or  were  bound  by  the  terms  of  the  freight  note.  It  was 

held  that  the  expressions  in  the  time  bills  governed  the  contract. 

It  is  true  that  the  Court  thought  there  had  probably  been  a 

mistake  made  in  using  this  freight  note ;   but  Pollock,  C.  B., 

said  that  "  the  contract  is  that  which  is  formed  at  the  time  the 

goods  are  delivered,"  whereas  "  the  freight  note  was  a  matter 

occurring  afterwards  "(a;).    And  Watson,  B.,  gave  judgment  to 

the  same  effect. 

These  cases  favour  the  contention  that  the  bill  of  lading  is  not 
conclusive  evidence  of  the  contract ;  and  in  a  later  judgment  by 
Lush,  J.  iy),  that  eminent  judge  expressed  the  following  opinion: — 
"A  bill  of  lading  is  not  the  contract,  but  only  the  evidence  of  the 
contract ;  and  it  does  not  follow  that  a  person  who  accepts  the 
bill  of  lading  which  the  shipowner  hands  him  necessarily,  and 
without  regard  to  circumstances,  binds  himself  to  abide  by  all  its 
stipulations.  If  a  shipper  of  goods  is  not  aware  when  he  ships 
them,  or  is  not  informed  in  the  course  of  the  shipment,  that  the 
bill  of  lading  which  will  be  tendered  to  him  will  contain  such  a 
clause,  he  has  a  right  to  suppose  that  his  goods  are  received  on 
the  usual  terms,  and  to  require  a  bill  of  lading  which  shall 
express  those  terms  "  {z). 

We  have,  however,  to  deal  at  present  with  cases  in  which  the 
shipper  has  not  required  anything  different  from  the  bill  of 
lading  in  fact  tendered  to  him,  but  has  accepted  that  without 
protest.  Where  that  has  been  done,  it  is  difficult  to  suppose 
that  the  document  can  be  treated  as  not  being  what  it  seems  to 
be.    The  practice  of  looking  to  it  as  the  contract  may  be  said 

(x)  28  L.  J.,  Ex.  p.  54.  Jones  v.  Hough,  (1879)  5  Ex.  D.  p.  12i. 

(y)  Crooks  V.  Allan, (1879)  5  Q.  B..D.  And  see  Sewell  v.  Burdick,  (1884)  10 

at  p.  40.  A.  0.  74,  at  p.  105. 
(z)  So,  too,  per  Bramwell,  L.  J.,  in 


70  THE   CONTRACT. 

Sect.  56.  to  be  uniform ;  and,  indeed,  has  been  adopted  by  the  Legis- 
lature (a) ;  and  the  scarcity  of  authority  is  in  truth  a  strong 
confirmation  of  the  view  that  it  is  the  contract,  for  it  shows  that 
in  practice  the  point  has  not  been  considered  open  to  question. 

In  Fraser  v.  Telegraph  Construction  Co.  (b),  Blackburn,  J., 
said:  "The  bill  of  lading  must  be  taken  to  be  the  contract  under 
which  goods  are  shipped,  and  until  I  am  told  differently  by  a 
Court  of  Error  I  shall  so  hold." 

And  Brett,  L.  J.,  in  Chartered  Mercantile  Bank,  &c.  v.  Nether- 
land  India  Steam  Navigation  Co.  (c),  said :  "  The  contract  has 
been  by  the  consent  of  the  parties  reduced  into  the  form  of  a  bill 
of  lading,  and  therefore  the  whole  of  the  contract  is  contained  in 
that  bill  of  lading,  and  no  terms  of  the  contract  outside  the  bill 
of  lading  can  be  looked  at." 

And  Lord  Selborne,  in  Glyn  v.  East  and  West  India  Dock 
Co.(d),  said:  "Everyone  claiming  as  assignee  under  a  bill  of 
lading  must  be  bound  by  its  terms,  and  by  the  contract  between 
the  shipper  of  the  goods  and  the  shipowner  therein  expressed. 
The  primary  ofSce  and  purpose  of  a  bill  of  lading,  although  by 
mercantile  law  and  usage  it  is  a  symbol  of  the  right  of  property 
in  the  goods,  is  to  express  the  terms  of  the  contract  between  the 
shipper  and  the  shipowner." 

In  the  Supreme  Court  of  the  United   States  the  point  was 

distinctly  raised  upon  the  question  whether  evidence  could  be 

given  of  a  verbal  agreement  with  the  shippers  (plaintiffs),  made 

before  the  bill  of  lading  was  signed,  that  the  goods  should  be 

stowed  on  deck ;  the  bill  of  lading  being  silent  on  the  point.    It 

was  held,  that  the  bill  of  lading  imported  a  contract  to  stow 

under  deck,  and  that  the  evidence  to  vary  it  ought  not  to  be 

admitted  (e). 

(a)  Bills  of  Lading  Act,  18  &  19  Vict.  goods  are  shipped  under  a  parol  agree- 

c.  Ill  ;  infra,  sect.  62.  meut,  and  bills  of  lading  have  subse- 

(*)  (1872)  L.  E.,  7  Q.  B.  at  p.  571.  quently  been  given,  the  onus  is  on  the 

(c)  (1883)  10  Q.  B.  D.  at  p.  528.    And  shipowner  to  show  that   the   shipper 

see  the  judgments  of  Lord  Esher  and  assented  to  the  bill  of  lading  terms. 

Fry,  L.  J.,  in  Leduc  v.  VPard,  (1888)  57  Pacific  Coast  Co.  v.  Yukon  Co.,  (1907) 

L.  J.,  Q.  B.  379  ;  20  Q.  B.  D.  475.  155  Fed.  Eep.  29  (C.  C.  A.).    Cf.  Bumsr. 

(<?)  (1882)  7  A.  C.  591,  at  p.  696.  Burns,   (1904)  131  Fed.  Eep.  238.    In 

(e)  The  Delaware,   (1871)    14  Wall,  Leduc  v.  Ward,  (1888)  57  L.  J.,  Q.  B. 

579  ;  ef.  Sayward  v.  Stevens,  (1854)  3  379  ;    20  Q.  B.   D.  475,  the  shipper's 

Gray,  97  (Mass.)  ;  The  KirkhiD,  (1900)  assent  to  an  intended    deviation  was 

99  Fed.  E.  575.     But  it  has  been  held  ignored. 

in  the  United  States  that  where  the 
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57.  On  the  other  hand,  the  bill  of  lading  is  not  always  the     Sect.  57. 
expression  of  the  contract ;  that  may  have  been  definitely  con-  Bill  of  lading 
eluded  before  it  was  given,  as  where  the  shipper  had  chartered  "^g  contract. 
the  vessel  or  part  of  her.     In  such  cases  the  original  contract 
generally   determines   the   relations   between   the   shipper  and 
shipowner  (/) . 

And  where  the  bill  of  lading  is  on  its  face  manifestly  not  a  Where 
complete  statement  of  the  contract,  evidence  may  be  given  to  ™''°"'P® 
complete  it.  Thus,  in  Andrews  v.  Moorhouse  {g),  the  bill  of 
lading  contained  the  clause,  "  freight  for  the  said  goods  being 
paid,"  and  evidence  was  admitted  to  show  that  the  amount  of 
freight  had  been  agreed  upon  verbally  at  5L  a  ton,  payable  in 
London,  the  port  of  shipment.  It  was  left  to  the  jury  to  say 
whether  the  contract  meant  that  that  freight  should  be  paid  in 
any  event,  whether  the  ship  arrived  at  her  destination  or  not,  or 
only  upon  delivery  of  the  goods  Qi). 

68.  The  shipowner  has  no  right  to  alter  the  contract  after  the  Shipper  may 
goods  have  been  put  on  board ;  and  if  he  refuses  to  give  a  bill  of  delivery  of 
lading  in  accordance  with  the  terms  that  have  been  expressly  |roper^^uiof 
agreed,  or  are  to  be  implied  from  the  usual  course  of  business,  lading  not 
the  shipper  may  demand  his  goods  back,  and  may  claim  damages 
for  the  breach  of  contract  (t). 

In  Peek  v.  Larsen  (i),  a  Norwegian  vessel  was  advertised  in 
London  as  about  to  sail  for  St.  John.  "  For  freight  or  passage 
apply  to  J.  D.  Claxton  &  Co.,  brokers.  .  .  .  To  be  followed 
by  other  well-known  clippers."  The  plaintiff  applied  to  J.  D. 
Claxton  &  Co.,  and  arranged  with  them  for  the  shipment  of  some 
packages  of  tea,  at  the  rate  of  17s.  M.  per  ton  and  5  per  cent, 
freight,  payable  at  St.  John,  with  an  allowance  for  primage.  The 
tea  was  then  sent  on  board  by  the  plaintiffs,  a  receipt  was  given 
for  it,  signed  by  the  mate,  and  the  plaintiffs  presented  bills  of  lading 
to  J.  D.  Claxton  &  Co.  for  signature  by  the  captain.  But  these 
were  returned  some  days  afterwards  unsigned,  and  it  then  appeared 
that  Messrs.  Claxton  were  only  charterers  of  the  ship,  and  were 

(/)  Infra,  s.  151.  (1866)  35  L.  J.,  C.  P.  166  ;  L.  E.,  1  C.  P. 

0)  (1814),    5  Taun.   435  ;  1   Marsh,  386. 

123.  (i)  Peek  v.  Larsen,  (1871)  40  L.  J., 

(/j)  So  also  Lidgett  v.  Perrin,  (1862)  Ch.  763  ;  L.  B.,  12  Eq.  378  ;  Jores  v. 

2  F.  &  E.  763;   11  C.  B.  (N.  S.)  362-  Hough,  (1879)    49  L.    J.,  Ex.  211;    5 

And  see  Malpas  v.  L.  &  S.  W.  Rail.  Co.,  Ex.  D.  115  ;  infra,  s.  269. 
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Sect.  58.  unable  to  carry  out  their  contract.  The  captain  claimed  to  retain 
the  tea  under  a  lien  given  by  the  charter-party,  and  refused  to 
sign  any  bills  of  lading  that  did  not  incorporate  the  terms  of  the 
charter-party.  The  plaintiffs  had  had  no  previous  notice  of  the 
charter ;  they  declined  to  take  bills  of  lading  incorporating  its 
terms ;  and  claimed  that  the  tea  should  be  re-delivered  to  them. 
It  was  held  that  they  were  not  bound  to  have  inquired  as  to  the 
existence  of  a  charter-party,  and  were  entitled  to  have  back  the 
tea  free  of  any  claims  of  the  shipowner.  Lord  Eomilly,  M.  E., 
considered  that  no  transaction  had  been  completed  between  the 
parties  (k). 

On  the  other  hand,  in  Ealli  v.  Paddington  S.S.  Co.  (Z),  shippers 

had  put  cargo  on  board  a  ship  under  an  agreement  with  charterers 

for  carriage  at  16s.  6d.  freight,  knowing  that  the  ship  had  been 

chartered  at  a  higher  rate.     It  was  held  that  they  could  not  claim 

to  have  the  goods  re-delivered  to  them,  on  the  master  refusing  to 

sign  bills  of  lading  at  16s.  6d.  unless  the  difference  in  rate  were 

paid,  as  required  by  the  charter-party ;  nor  could  they  recover  the 

freight  paid  by  them  at  the  charter  rate,  under  protest,  in  order 

to  obtain  delivery  at  the  destination. 

When  bill  of        When,  however,  a  bill  of  lading  has  been  given  and  taken,  its 

ite  terms^™'    P^'O'^isions  must  be  considered  to  relate  back,  and  apply  to  what  has 

relate  to  what  been  done  in  regard  to  the  shipment  before  it  was  given.    It  is  to 

has  been  ^  x  o 

already  done,  be  taken  as  the  expression  of  the  contract  under  which  everything 
has  been  done.  Thus,  the  exceptions  of  risks  contained  in  it  apply 
to  the  stowage  of  the  goods,  although  that  may  have  been  com- 
pleted before  the  bill  of  lading  was  given  (m). 

Shipper  may        59.  The  shipper  is  entitled  to  have  a  duly  signed  bill  of  lading 

lading^  '   °    given  to  him.     As  we  shall  see  hereafter,  the  document  is  not 

merely  evidence  of  the  contract,  but  also  a  document  of  title  to 

the  goods  ;  by  the  negotiation  of  which  the  property  in  the  goods 

may  be  transferred,  and  delivery  of  them  constructively  given. 

In  Falke  v.  Fletcher  (n),  it  was  held  that  a  refusal  to  give  bills  of 
lading  to  the  shipper,  and  sailing  away  with  the  goods  after  that 

(70  (1871)  L.  K.,  12  Eq.  p.  386.  in  Norman  v.  Binningfcon,   (1890)  25 

(0  (1900)  5  Com.  Ca.  124.  Q.  B.  D.  475,  p.  478  ;  and  per  Barnes,  J., 

(m)  Baerselman  v.  Bailey,  64  L.  J.,  in  The  Glenochil,  (1896)  P.,  p.  19.     Of. 

Q.  B.  707  ;   (1895)  2  Q.  B.   301  ;   The  Nottebohn  v.  Bichter,  (1886)  56  L.  J., 

Duero,  (1869)  38  Adm.  69  ;  L.  R.,  2  A.  &  Q.  B.  33  ;  18  Q.  B.  D.  63. 

E.  393 ;  Pyman  v.  Burt,  (1884)  1  Cab.  (m)  (1865)  34  L.  J.,  C.   P.  146  ;  18 

&  Ell.  207.     And  see  per  A.  L.  Smith,  J.,  C.  B.  (N.  s.)  403. 
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refusal,  amounted  to  a  conversion  of  them.  But  in  that  case  the  Sect.  69. 
captain,  in  so  refusing,  was  in  effect  setting  up  the  title  of  another 
person  to  the  goods.  On  the  other  hand,  in  Jones  v.  Hough  (o),  a 
■wrongful  refusal  to  give  a  hill  of  lading  for  goods,  received  on 
board  to  be  carried  under  a  charter-party,  under  circumstances 
which  showed  no  intention  to  deprive  the  shipper  of  his  property, 
was  held  not  to  amount  to  a  conversion ;  but  to  give  a  right  to 
damages,  if  any  could  be  shown. 

Where  the  charter-party  requires  that  the  master  shall  sign 
the  bills  of  lading,  it  is  not  satisfied  by  the  owners  signing,  or 
being  willing  to  sign  {p). 

60.  The  shipowner  must  be  careful  to  give  the  bill  of  lading  to  To  whom  is 
the  person  entitled  to  have  it.     Ordinarily  that  is  the  person  who  lading  to  be 
has  shipped  the  goods.     He  is  generally  the  contracting  party ;  ^'^^" ' 
and  the  shipowner,  if  he  has  no  notice  to  the  contrary,  may  treat 
him  as  entitled  to  the  possession  of  the  goods,  and  to  the  bill  of 
lading  which  represents  that  possession  {q). 

But  the  matter  is  sometimes  complicated  by  the  existence  of  a 
mate's  receipt.  This  may  have  been  transferred  to  a  purchaser ; 
or  the  owner  of  the  goods  may  have  required  the  receipt  to  be 
given  up  to  him  by  the  person  who  has  shipped  for  him,  in  order 
to  obtain  the  bill  of  lading  himself.  The  shipowner  ought,  there- 
fore, in  prudence,  when  a  mate's  receipt  has  been  given,  to  require 
that  it  be  given  up  in  exchange  for  the  bill  of  lading.  Possession 
of  it  by  the  person  who  claims  the  bill  of  lading  is  evidence  that 
he  is  either  the  real  shipper,  or  has  the  authority  of  the  shipper ; 
whereas  non-possession  of  it  is  an  indication  that  he  has  not  that 
authority  (r). 

But  the  mere  fact  of  holding  the  mate's  receipt  does  not  give  the  Effect  of 
holder  the  right  to  claim  the  bill  of  lading.     If  the  latter  has  been  receipt. 
given  to  the  person  actually  entitled  to  the  dominion  over  the 
goods,  the  shipowner  is  discharged,  although  the  mate's  receipt 
may  be  in  the  possession  of  some  one  else  (s). 

(o)  (1879)  49  L.  J.,  Ex.  211  ;  5  Ex.  D.  Taun.   433  ;  Holt,  100  ;  2  Marsh,  127  ; 

115.    Cf.  Rayner  v.  Rederiaktiebolaget  Ruck  u.  Hatfield,  (1822)  5  B.  &  Aid. 

Condor,  64  L.  J.,  Q.  B.  540  ;  (1895)  2  632 ;    Schuster  v.  McKellar,  (1857)  26 

Q.  B.  289  ;  1  Com.  Ca.  80.  L.  J.,  Q.  B.  281  ;  7  E.  &  B.  704. 

(p)  The  Princess,  (1894)  70  L.  T.  388.  (s)  Cowasjee  v.  Thompson,  (1845)  13 

\q)  Hathesing   v.    Laing,    (1873)    43  E.  R.  454 ;  5  Moo.  P.  C.  165 ;  3  Moo. 

L.  J.,  Ch.  233  ;  L.  R.,  17  Eq.  92.  Ind.  App.  422  ;    Hathesing   v.   Laing, 

(r)  See    Craven  -y.    Ryder,   (1816)   6  (1873)  43  L.  J.,  Ch.233  ;L.R.,17Eq.  92. 
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Sect.  60.  The  right  to  that'dominion  generally  depends  on  the  law  relating 
to  sales  of  goods  (t).  Where  a  vendor  ships  goods  in  his  own 
name,  and  takes  and  keeps  the  mate's  receipt  for  them,  that  goes 
far  to  show  that  he  still  intends  to  keep,  and  does  keep,  them  under 
his  own  control,  although,  by  the  contract,  the  property  is  to  pass 
to  the  purchaser  on  the  shipment  (m). 

But  where  agents  at  Bombay  had  bought  and  paid-  for  goods 
on  account  of  their  principals,  and  had  shipped  the  goods  in  the 
names  of  their  principals,  it  was  held  that  the  retention  by  them 
of  the  mate's  receipts,  with  the  view  of  holding  the  goods  as 
security  for  repayment  of  the  price,  did  not  entitle  them  to  claim 
the  goods  from  the  shipowner,  or  from  the  holders  of  bills  of 
lading  which  had  been  given  to  the  principals.  For  the  lien  of 
the  agents  was  lost  when  they  shipped  the  goods,  notwithstanding 
their  retention  of  the  receipts  (x) ;  and  the  Vice-Chancellor 
refused  to  hold  the  shipowners  bound  by  a  custom  said  to  exist 
at  Bombay,  under  which  the  bill  of  lading  must  be  delivered  to 
the  persons  holding  the  mate's  receipts.  He  considered  that  the 
captain,  having  no  notice  of  any  other  owners,  discharged  his 
duty  by  giving  bills  of  lading  to  those  in  whose  names  the  goods 
had  been  shipped. 

In  Schuster  v.  McKellar  (y),  the  jjlaintiffs,  owners  of  the  goods, 
had  allowed  one  Cole  (who  was  an  intending  purchaser)  to  ship 
them,  on  the  understanding  that  he  would  hand  them  the  mate's 
receipt.  This  he  did,  and  according  to  the  ordinary  course  of 
business  between  them  he  should  have  redeemed  the  receipt  by 
paying  for  the  goods.  Instead,  however,  he  obtained  a  signed  bill 
of  lading  for  the  goods,  without  producing  the  receipt,  and  he 
indorsed  this  bill  of  lading  to  the  Oriental  Bank  for  value. 

After  the  ship  had  sailed,  and  after  Cole  had  failed,  the  owners 
of  the  goods  gave  notice  to  the  shipowner  that  they  held  the 
mate's  receipt,  and  required  him  to  deliver  the  goods  to  them.  In 

(t)  See  Benj.  on  Sales   (3rd),  bk.  ii.  L.  J.,  Oh.  233  ;  L.  K.,  17  Eq.  92.     But 

'^^-  ■^i-  perhaps  the   agent's  lieu  would  have 

(m)  Craven  r.  Ryder,  (1816)  6  Taun.  been  preserved  had  the  receipts  been 

483  ;  Holt  100,  2  Marsh  127  ;  Euck  %:  taken  in  their  own  names.     See  per 

Hatfield,  (1822)  5  B.  &  Aid.  632.     But  Abbott,  C.  J.,  Buck  v.  Hatfield,  (1822) 

see   Cowasjee  v.   Thompson,  (1845)   13  5  B.  &  Aid.  632. 

E.  E.-  454 ;  5  Moo.  P.  C.  165  ;  3  Moo.  (^)  (1857)  26  L.  J.,  Q.  B.  281  ;  7  E. 

Ind.  App.  422.  &  B.  704. 

(.«)  Hathesing    v.   Laing,   (1873)  43 
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spite  of  this,  they  were  delivered  at  Calcutta,  the  ship's  destina-     Sect.  60. 

tion,  to  the  Oriental  Bank ;  and  the  question  raised  was  whether  ' 

the  owners  were  precluded  by  what  they  had  done,  or  omitted  to 

do,  from  insisting  upon  their  title  to  the  goods.      For  it  was 

considered  that  if  they  had,  by  improper  conduct  or  laches,  led 

the  shipowner  to  incur  other  liabilities  under  the  bill  of  lading, 

they  would  be  so  precluded. 

The  jury  were  asked  whether  the  captain  and  ship's  brokers 
were  justified,  under  the  circumstances  proved,  in  signing  and 
delivering  the  bill  of  lading  to  Cole  without  the  mate's  receipt  ; 
and  they  were  told  that  "  if  the  captain  and  brokers  did  not  know 
of  the  mate's  receipt,  and  there  was  good  ground  for  supposing 
that  there  was  none,  there  would  be  no  negligence  on  their  part." 
The  jury  found  for  the  plaintiffs,  and  their  verdict  was  upheld  by 
the  Court. 

61.  When  goods  are  delivered  to  a  carrier  to  be  carried  without  With  whom 
any  special  contract  being  made,  the  right  to  sue  for  a  breach  of  made  1 
duty  on  the  carrier's  part  appears  to  be  in  the  person  to  whom 
the  goods  belonged  at  the  time  of  the  bailment  (z),  or  who  is  to 
bear  the  risk  of  the  transit  (a).  If  the  actual  sender  is  acting  on  the 
owner's  instructions,  the  latter  is  regarded  as  the  contracting 
party,  and  he  becomes  entitled  to  sue  for  the  goods,  and  is  liable 
to  pay  the  freight,  and  otherwise  to  perform  the  implied 
contract. 

But  when  a  special  contract  is  made  with  the  carrier,  its  terms 
must  be  looked  at ;  and  if  it  appears  that  the  shipper  was  himself 
the  contracting  party,  he  is  the  person  able  to  sue,  and  liable 
upon  the  contract,  although  he  may  have  been  acting  for  the 
benefit  of  another,  and  may  have  no  interest  in  the  goods  (&). 

In  Davis  v.  James  (c),  an  action  by  consignors  against  the 
carrier  for  not  delivering,  the  objection  was  taken  that  the  action 
should  have  been  brought  by  the  consignee,  to  whom  the  goods 

(z)  Dawes  v.   Peck,   (1799)  8   T.   K.  tiUeries  Co.  v.  G.  S.  &  W.   Rail.   Co., 

330  ;  3  Esp.  12  ;  Coombs  i}.  Bristol  &  (1874)  L.  R.,  7  H.  L.  269  ;  8  Ir.  R.,  C.  L. 

Exeter  Rail.  Co.,  (1858)  27  L.  J.,  Ex.  884. 

401  ;  3  H.  &  N.  510  ;  Sargent  v.  Morris,  (J)  Dunlop  v.  Lambert,  (1839)  7  E.  R. 

(1820)  3  B.  &  Aid.   277  ;    Fragano  v.  824  ;  6  CI.  &  F.  600  ;  Dickinson  ■v.  Lano, 

Long,  (1825)  3  L.  J.  (o.  S.)  K.  B.  177  ;  (1860)  F.  &  F.  188  ;  G.  W.  Rail.  Co.  t: 

4  B.  &  C.  219 ;  6  D.  &  R.  283.  Bagge,  (1885)  54  L.  J.,  Q.  B.  599  ;  15 

(a)  Dunlop    v.    Lambert,    (1839)    7  Q.  B.  D.  625. 

E.  R.  824  ;  6  CI.  &  F.  600  ;  Cork,  Dis-  {c)  (1771)  5  Burr.  2680. 
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Sect.  61.  had  passed.  The  plaintiffs  had  paid  the  carriage.  Lord  Mans- 
field  said  there  was  neither  law  nor  conscience  in  the  objection. 
"  The  vesting  of  the  property  may  differ  according  to  the  circum- 
stances of  cases ;  but  it  does  not  enter  into  the  present  question. 
This  is  an  action  upon  the  agreement  between  the  plaintiffs  and 
the  carrier.  The  plaintiffs  were  to  pay  him.  Therefore  the  action 
is  properly  brought  by  the  persons  who  agreed  with  him  and 
were  to  pay  him  "  (d). 

The  same  was  held  in  Joseph  v.  Knox  (e),  in  an  action  by  for- 
warding agents  who  had  shipped  goods  in  their  own  names, 
under  a  bill  of  lading,  and  had  paid  the  freight  on  them. 

In  Dunlop  v.  Lambert  (/)  the  same  question  was  raised  before 
the  House  of  Lords.  Lord  Cottenham  said :  "  I  am  of  opinion 
that  although,  generally  speaking,  where  there  is  a  delivery  to  a 
carrier  to  deliver  to  a  consignee,  he  is  the  proper  person  to  bring 
the  action  against  the  carrier,  should  the  goods  be  lost ;  yet  that 
if  the  consignor  made  a  special  contract  with  the  carrier,  and  the 
carrier  agreed  to  take  the  goods  for  him,  and  to  deliver  them  to 
any  particular  person  at  any  particular  place,  the  special  contract 
supersedes  the  necessity  of  showing  the  ownership  in  the  goods ; 
and  that,  by  the  authority  of  the  cases  of  Davis  v.  James,  and 
Joseph  V.  Knox,  the  consignor,  the  person  making  the  contract 
with  the  carrier,  may  maintain  the  action,  though  the  goods  may 
be  the  goods  of  the  consignee." 

In  that  case,  also,  the  goods  had  been  shipped  under  a  bill  of 
lading,  by  which  the  freight  was  payable  by  the  shipper.  The 
case  was  remitted  to  the  Court  below,  on  the  ground  that  the 
direction  to  the  jury  had  been  erroneous  :  (1)  because  the  question 
at  whose  risk  the  shipment  was  made  had  been  withdrawn  from 
them ;  and  (2)  because  the  question  had  not  been  determined 
whether  there  was  a  special  contract  between  the  consignors 
and  consignee  (?  shipowner)  which  might  enable  the  former  to 
recover. 

Perhaps  it  may  be  laid  down  that  where  goods  are  shipped  in 
the  ordinary  way,  and  a  bill  of  lading  is  taken  for  them  by  the 
shipper,  without  giving  any  notice  that  he  is  acting  only  as  agent, 

{d)  Cf.    Moore  v.  "Wilson,   (1787)    1  Camp.  36  ;  Evans  v.  Martlett,  (1697)  91 

T.   E.   659;    Dawes  v.   Peck,  (1799)  8  E.  R.  1078  ;  1  Ld.  Raym.  271 ;  Blanchard 

T.  R.  330  ;  3  Esp.  12.  ,-.  Page,  (1857)  8  Gray  (Mass.),  281. 

(e)  (1813)  3  Camp.  320.      Cf.  Brown  (/)  (1839)  7  E.  R.  82i  ;  6  CI.  &  F. 

«.  Hodgson,   (1811)   4    Taun.    189  ;    2  600. 
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then,  whether  the  consignee  is  named  or  not,  the  contract  is,  in  Sect.  61. 
the  first  instance,  between  the  shipowner  and  the  shipper  himself, 
although  the  freight  be  made  payable  abroad  by  the  consignee  (g). 
But  if  it  be  shown  that  the  shipper  had  in  fact  a  principal,  the 
latter  may  claim  the  benefit  of  the  contract,  and  may  be  made 
liable  upon  it  (h). 

62.  Prior  to  the  Bills  of  Lading  Act,  1855,  the  contract  of  BiUsof 
carriage  was  not  transferred  by  a  transfer  of  the  bill  of  lading,     ^  ™^ 
or  of  the  property  in  the  goods.     The  transferee  did  not  acquire 
any  right  to  sue  for  a  breach  of  the  contract  in  his  own  name  (i), 
nor  was  he  himself  liable  to  be  sued  upon  the  contract  (k). 

To  obviate  the  inconvenience  of  this  state  of  the  law  the  Bills  of 
Lading  Act  (18  &  19  Vict.  c.  Ill)  was  passed,  on  August  14th, 
1855.  It  recited  that  "  by  the  custom  of  merchants  a  bill  of  lading 
of  goods  being  transferable  by  indorsement,  the  property  in  the 
goods  may  thereby  pass  to  the  indorsee,  but  nevertheless  all 
rights  in  respect  of  the  contract  contained  in  the  bill  of  lading 
continue  in  the  original  shipper  or  owner,  and  it  is  expedient  that 
such  rights  should  pass  with  the  property." 

And  enacted  as  follows  : — 

"1.  Every  consignee  of  goods  named  in  a  bill  of  lading,  and 
every  indorsee  of  a  bill  of  lading  to  whom  the  property  in 
the  goods  therein  mentioned  shall  pass,  upon  or  by  reason 
of  such  consignment  or  indorsement,  shall  have  transferred 
to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to 
the  same  liabilities  in  respect  of  such  goods  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made  with 
himself. 

"  2.  Nothing  herein  contained  shall  prejudice  or  affect  any 
right  of  stoppage  in  transitu,  or  any  right  to  claim  freight 
against  the  original  shipper  or  owner,  or  any  liabihty  of 
the  consignee  or  indorsee,  by  reason  or  in  consequence  of 
his  being  such  consignee  or  indorsee,  or  of  his  receipt  of  the 

ig)  See  G.  W.  Rail.  Co.    o.   Bagge,  L.    J.,   Ex.   320 ;    H    M.   &  W.    403 ; 

(1885)  54  L.  J.,  Q.  B.  599  ;  15  Q.  B.  D.  Sargent  v.  Morris,  (1820)  3  B.  &  Aid. 

625.    I7ifra,  ss.  484,  602,  638.  277. 

(A)  Anderson  v.  Clark,  (1824)  2  Bing.  (A)  Sanders  v.   Vanzeller,  (1843)  12 

20.  L.  J.,  Ex.  497 ;  3  G,  &  D.  580. 

(i)  Thompson  v.  Dominy,  (1845)  14 
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Sect.  62. 


Effect  of 
indorsement. 


goods  by  reason  or  in  consequence  of  such  consignment  or 
indorsement. 
"  3.  (See  below,  sect.  70)." 

Under  this  Act  the  rights  under  the  contract  follow  the  property 
in  the  goods,  provided  the  owner  or  assignee  is  named  in  the 
bill  of  lading  as  consignee,  or  has  the  bill  of  lading  indorsed  to 
him.  And  the  indorsee  acquires  the  right  to  claim  for  breaches 
of  the  contract  committed  before,  as  well  as  after,  he  became  the 
owner  of  the  goods  (0-  The  indorsement  need  not  be  special ; 
simple  delivery  of  the  bill  of  lading,  indorsed  in  blank,  is 
sufficient  (m).  With  the  rights  of  suit  are  also  transferred  the 
liabilities  in  respect  of  the  goods  under  the  contract.  It  does  not 
appear  to  have  been  decided  whether  this  relates  only  to  subsequent 
liabilities.  Perhaps  it  also  includes  liabilities  on  the  face  of  the 
bill  of  lading  which  ought  to  have  been,  but  have  not,  in  fact, 
been  satisfied  by  the  indorser :  for  example,  where  the  freight 
was  agreed  to  be  paid  in  advance,  and  has  not  been  paid  (m). 


Indorsee  not         63.  The  contract  assigned  by  the  indorsement  is  that  which  is 
affected  by      expressed  in  the  bill  of  lading,  unaffected  by  any  alterations 

inconsistent  '^  o'  j         j 

arrangements  which  may  have  been  agreed  upon  between  the  shippers  and  the 
shipper ;  shipowner.   Thus,  in  Leduc  v.  Ward  (o),  an  action  by  an  indorsee 

for  a  loss  of  the  goods  during  a  deviation  from  the  voyage 
described  in  the  bill  of  lading,  it  was  contended  that  the  ship- 
owners were  excused  by  a  notice  to  the  shippers,  at  the  time  of 
shipment,  that  the  ship  would  make  that  deviation.  But  it  was 
held  that  no  understanding  with  the  shippers  could  affect  the 
right  of  the  indorsee  to  have  the  goods  carried  as  shown  in  the 
bill  of  lading.  "  I  prefer  to  rest  my  judgment  on  the  view  that 
the  provision  of  the  statute  making  the  contract  contained  in  the 
bill  of  lading  assignable  is  inconsistent  with  the  idea  that  anything 


(0  Short  r.  Simpson,  (1866)  35  L.  J., 
0.  P.  147 ;  L.  E.,  1  C.  P.  248  ;  2  H.  &  R. 
181  ;  The  Wilhelm  Schmidt,  (1871)  25  L. 
T.  34  ;  The  Rona,  (1884)  51  L.  T.  28  ;  5 
Asp.  M.  0.  259.  See  Bristol,  &c.  Bank  v. 
Midland  Rail.  Co.,  (1891)  2  Q.  B.  652. 
Cf.  The  Marathon,  (1879)  40  L.  T.  163, 
where  one  who  had  sold  a  cargo,  and 
allowed  in  the  price  for  damage  sus- 
tained in  the  ship  prior  to  the  sale,  was 
afterwards  allowed  to  sue  the  shipowner 


tor  the  damage. 

(to)  See  the  suggestion  of  a  possible 
difference  between  special  and  blank 
indorsements  by  Lord  Selborne,  in 
Sewell  V.  Burdick,  (1884)  10  A.  C.  74, 
p.  83  ;  but  cf.  per  Lord  Blackburn  at 
p.  93. 

(m)  See  infra,  ss.  606,  637. 

(0)  (1888)  57  L.  J.,  Q.  B.  379  ;  20 
Q.  B.  D.  475, 
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-which  took  place  between  the  shipper  and  shipowner,  not  embodied     Sect.  63. 
in  the  bill  of  lading,  could  affect  the  contract "  (p). 

Nor  is  an  indorsee  affected  by  collateral  stipulations,  or  condi- 
tions, which  might  have  prevented  those  who  have  assigned  and 
indorsed  to  him  from  enforcing  the  contract ;  unless  he  had 
notice  of  those  stipulations.  In  The  Emilien  Marie  (q),  a  bill 
of  lading  had  been  given  to  the  shipper  for  forty  tons  of  palm 
kernels,  on  the  understanding  that  delivery  in  full  should  first  be 
made  under  two  bills  of  lading  previously  given  for  portions  of 
the  cargo ;  and  that  delivery  should  only  be  given  under  the  third 
bill  of  lading  if  any  were  left.  There  were,  in  fact,  not  enough 
kernels  to  satisfy  all  the  bills  of  lading.  Still  the  indorsee  of  the 
third  for  forty  tons  was  held  entitled  to  demand  that  quantity, 
without  regard  to  the  understanding  with  the  shipper. 

And  in  Ohrloff  v.  Briscal  (The  Helene  (?■)  ),  Dr.  Lushington  Nor  by 
held  that  an  indorsee  of  the  bill  of  lading  is  not  estopped  from  shipper. 
complaining  of  the  stowage  of  the  cargo  merely  because  the 
shipper  would  be  estopped  from  doing  so  by  his  acts  at  the  time 
of  shipment.  "  The  shippers  and  the  assignees  of  the  bill 
of  lading  do  not  stand  to  each  other  as  agent  and  principal,  but 
as  vendor  and  purchaser.  The  rights  and  the  liabilities  which 
the  assignee  of  the  bill  of  lading,  under  the  first  section  of  the 
18  &  19  Vict.  c.  Ill,  has  transferred  to  him,  are  the  same  rights 
and  liabilities  in  respect  of  such  goods  as  if  the  contract  contained 
in  the  bill  of  lading  had  been  made  with  him ;  but  in  these  cannot 
be  included  the  rights  and  liabilities  as  between  the  shipper  and  the 
master  dehors  of  that  contract  in  respect  of  other  goods,  or  of  the 
charter-party.  If  so,  the  bill  of  lading  would  always  incorporate 
the  charter-party,  which  it  never  does  unless  expressly  stated  : 
Chappel  V.  Comfort  («).  I  think  the  rights  of  the  plaintiffs,  as 
assignees  of  the  bill  of  lading,  could  not  be  curtailed  by  any 
liability  of  the  charterers  towards  the  master,  not  being  a  liability 
imposed  upon  the  plaintiffs  under  the  bill  of  lading  "  (i). 

ip)  Per  Fry,  L.  J.,  20  Q.  B.  D.  at  p.  (f)  OhrlofE  v.  Briscal  (The  Helene), 

484.  (1866)  L.  R.,  1  P.  0.  at  p.  235.    And 

(?)  (1875)  44  L.  J.,  Adm.  9  ;  32  L.  T.  see  Leduc  v.  VTard,  (1888)  57  L.   J., 

435 ;  2  Asp.  M.  C.  514.  Q.    B.    879  ;     20   Q.    B.   D.    475.      Cf. 

(r)  (1866)  35   L.  J.,   P.   C.   53;    16  Swainston  v.  Garrick,  (1833)  2  L.   J., 

E.  B.  90  ;  L.  R.,  1  P.  C.  231  ;  4  Moo.  Ex.  255 ;   Craig  «.  Delargy,  (1879)  16 

P.  C.  (N.  s.)  70  ;  Br.  &  L.  415,  429.  Sc.  L.  R.  751.     And  per  Lord  Esher  in 

(«)  (1861)   31   L.  J.,   C.   P.   58 ;    10  Cox  v.  Bruce,  (1886)  18  Q.  B.  D.  147, 

0.  B.,  (N.  S.)  802.  p.  152. 
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THE   CONTRACT. 


Sect.  63a. 

Claim  of 
indorsee 
confined  to 
goods  put  on 
board. 


Effect  of  re- 
indorsement 
by  inter- 
mediate 
indorsee. 


63a.  On  the  other  hand,  the  rights  of  suit  thus  transferred  to 
the  indorsee  are  limited  to  those  which  arise  under  the  contract, 
as  expressed  in  the  bill  of  lading.  In  Thorman  v.  Burt  (tt),  7,497 
pieces  of  timber  had  been  brought  alongside  the  ship,  and  a  mate's 
receipt  had  then  been  given  for  them.  Subsequently  216  pieces 
were  in  some  way  lost  from  the  rafts  while  alongside,  and  did  not 
get  on  board ;  but  bills  of  lading  were  signed  by  the  captain's 
agent  for  the  whole  7,497  pieces,  as  being  "  in  the  hold." 
Indorsees  of  these  bills  of  lading  claimed  for  short  delivery  of 
the  216  pieces.  But  it  was  held  by  the  Court  of  Appeal  that 
they  had  no  right  of  action,  since  they  could  only  claim  under 
the  contract  in  the  bill  of  lading,  and  that  only  bound  the  ship- 
owner in  respect  of  the  timber  actually  put  on  board.  So  far  as 
the  bill  of  lading  related  to  goods  not  put  on  board,  it  was  given 
without  authority  {x). 

In  that  case  the  whole  of  the  timber  mentioned  in  the  bills  of 
lading  had  been  delivered  into  the  custody  of  the  ship ;  and  thus 
the  shipowner  was  apparently  liable  for  it  to  the  shippers  (y). 
But  the  Court  regarded  that  fact  as  not  material  to  the  claim  of 
the  indorsees ;  for  their  claim  was  made  by  virtue  of  the  Bills  of 
Lading  Act,  and  was  confined  to  what  could  be  claimed  under  the 
contract  shown  by  the  bills  of  lading. 

64.  An  indorsee  to  whom  the  rights  and  liabilities  under 
the  contract  have  passed  gets  rid  of  those  rights  and  of  any 
subsequent  liabilities  if  he  assigns  the  goods  away  again,  and 
indorses  the  bill  of  lading  to  the  assignee  {z). 

But  an  indorsement  to  an  agent  will  not  relieve  the  indorser  of 
his  liabilities,  unless  the  shipowner  in  some  way  agrees  to  accept 
the  liability  of  the  indorsee  in  place  of  that  of  the  indorser. 

In  Lewis  v.  McKee  (a),  the  consignee  (and  owner)  of  the  goods 
indorsed  the  bill  of  lading  as  follows:  "Deliver  to  Messrs.  Whatney 
&  Keane  or  order  looking  to  them  for  all  freight,  dead  freight,  and 
demurrage,  without  recourse  to  us,  (signed)  George  B.  McKee  & 

(a)  (1886)  54  L.  T.  349  ;  5  Asp.  M.  C.      possible  defences  against  them. 


563. 

(je)  Cf.  Thin  v.  Liverpool,  &c.  S.  NaT. 
Co.,  (1901)  18  T.  L.  E.  226. 

(y)  The  shorthand  notes  of  the  trial 
before  Grove,  J.,  show  that  the  ship- 
owner's liability  to  the  sldppers,  for  the 
missing  pieces,  was  admitted,  subject  to 


(«)  Smui-thwaite  v.  Wilkins,  (1862) 
31  L.  J.,  0.  P.  214 ;  11  G.  B.  (N.  s.) 
842. 

(o)  (1868)  36  L.  J.,  Ex.  6 ;  38  L.  J., 
Ex.  62  ;  L.  K.,  2  Ex.  37  ;  L.  B.,  4  Ex. 
58. 
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Co."  A  plea  which  set  this  out  and  alleged  that  the  plaintiffs  Sect.  64. 
accepted  the  indorsement  and  delivered  the  goods  in  pursuance 
thereof  to  Whatney  &  Keane,  as  the  persons  entitled  to  the  goods, 
and  not  to  the  defendant,  was  held  good  on  demurrer  (b).  But 
proof  of  the  mere  delivery  of  the  goods  to  Whatney  &  Keane  (who 
were  in  fact  only  agents  for  the  defendant),  in  exchange  for  the 
bill  of  lading  so  endorsed,  was  not  sufficient  to  discharge  the 
defendant ;  it  was  held  that  he  must  show  that  the  indorsement 
had  been  seen  and  assented  to  (c). 

And,  on  the  other  hand,  the  liabilities  of  the  bill  of  lading 
holder  are  not  got  rid  of  by  a  sale  of  the  goods,  unless  he  also 
transfers  the  bill  of  lading.  The  consignee  of  a  cargo  sold  it 
before  it  arrived,  but  retained  the  bill  of  lading.  On  arrival,  the 
cargo  was  delivered  to  the  last  purchasers  (there  had  been  two 
sub-sales),  upon  delivery  orders  signed  by  the  consignee;  but  the 
cargo  was  not  taken  with  proper  despatch  within  the  meaning  of 
the  bill  of  lading  contract.  The  consignee  was  held  liable  for 
the  breach,  he  being  still  consignee  within  the  meaning  of  the 
Bills  of  Lading  Act.  As  against  the  shipowner  he  had  retained 
all  the  rights  of  owner  (d). 

65.  It  does  not  appear  to  have  been  decided  whether  the  original  Position  of 
shipper  continues  liable  under  the  contract  when  the  property  has  indorsement 
passed  to  a  consignee  named  in  the  bill  of  lading,  or  to  an  indorsee.  Are  liaUlUies 
The  reasoning,  however,  on  which  Smurthwaite  v.  Wilkins  (e) 
was  decided,  seems  to  apply  to  the  case  of  the  shipper  as  well  as 
to  that  of  an  intermediate  indorsee.     By  the  Act  the  shipper's 
rights  under  the  contract  are  transferred  to  the  indorsee;    it 
would,  therefore,  be  unfair  that  he  should  still  be  under  the 
obligations    of    the    contract    which    have    to    be    performed 
subsequently  (/). 

Sect.  2  of  the  Act  expressly  keeps  alive  the  shipper's  liability  for 
freight,  and  this  confirms  the  view  that  subject  to  that  exception 
the  liabilities  are  transferred. 

It  should,  however,  be  noted  that  the  Act  does  not  say  that 

(J)  (1866)  36  L.  J.,  Ex.  6  ;  L.  K,  2  Felix,  (1868)  37  L.  J.  Adm.  48  ;  L.  K., 

Ex.  37.  2  A.  &  E.  273.     Cunningham  v.  Guthrie, 

(fi)  (1868)  38  L.  J.,  Ex.  62  ;  L.  E.,  4  (1888)  26  Sc.  L.  E.  208. 

Ex.  58.  («)  (1862)  31   L.   J.,  0.  P.  214 ;   11 

(d)  Fowler  v.  Knoop,  (1878)  48  L.  J.,'  C.  B.  (N.  s.)  842. 

Q.  B.  333  ;  4  Q.  B.  D.  299.    As  to  the  (/)  But  see  Fox  v.  Nott,  (1861)  30 

right  to  sue  in  such  a  case,  see  The  L.  J.,  Ex.  259  ;  6  H.  &  N,  637. 


transferred  ? 


0. — 0. 
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Sect.  65.  the  liahilities  are  to  be  transferred  ;  and  that  its  preamble  only 
states  that  it  is  expedient  that  the  rights  of  suit  should  pass  with 
the  property.  But  this  does  not  seem  to  have  given  rise  to  any 
distinction.  Brett,  L.J.,  referring  to  the  Act,  in  Glyn  v.  East 
and  West  India  Dock  Co.  (g),  said : — "  As  the  statute  is,  in  my 
opinion,  applicable,  the  rights  of  suit  under  the  contract  against 
the  shipowner,  that  is,  the  rights  to  performance  of  the  contract 
by  the  shipowner,  are  transferred  to  the  indorsee.  If  it  were  not 
for  the  subsequent  part  of  the  enactment  {i.e.,  sect.  2),  the  meaning 
of  the  word  '  transferred '  would  be  that  all  rights  and  liabilities 
under  the  contract  would  arise  and  exist  between  the  shipowner 
and  the  indorsee,  and  would  cease  between  the  shipowner  and  the 
indorser,  if  he  was  the  original  shipper  or  owner.  All  such  rights 
and  liabilities  are  so  transferred,  that  is  to  say,  so  arise  and  cease, 
except  such  as  are  reserved  by  the  proviso  in  sect.  2.  No  right  is 
reserved  to  the  original  owner  or  shipper,  except  the  right  to  stop 
in  transitu.  Therefore,  by  virtue  of  the  statute,  the  original  owner 
or  shipper  has  lost  all  accruing  claims  and  rights  to  performance 
under  the  contract  against  the  shipowner,  and  all  such  claims 
and  rights  are  transferred  to  the  indorsee." 

To  what  66.  The  transfer  of  the  rights  and  liabilities  under  the  contract 

propertY'"^'  depends  upon  the  passing  of  the  property  in  the  goods  to  the  con- 
signee or  indorsee.  He  must  acquire  "  the  property  in  the  goods  " 
"  upon  or  by  reason  of  such  consignment  or  indorsement  "  {h). 
A  prima  facie  right  of  action  is,  however,  established  by  proving 
that  the  indorsee  gave  value  for  the  bill  of  lading  to  one  who  got 
it  from  the  consignors  of  the  cargo  (i). 

In  The  Freedom  (A;),  it  was  held  that  consignees  for  sale  to 
whom  the  consignors  had  endorsed  the  bill  of  lading,  and  who, 
as  part  of  the  transaction,  accepted  and  paid  a  bill  of  exchange 
drawn  by  the  consignors  for  nearly  the  full  value  of  the  goods, 
had  acquired  the  property  within  the  meaning  of  the  Act.  And 
in  The  Nepoter  (l),  Sir  E.  Phillimore  considered  that  a  consignee 
for  sale  might  be  in  the  same  position,  although  he  had  not 

(g-)  (1882)  6  Q.  B.  D.  at  p.  482.  L.  E.,  3  C.  P.  190. 

(A)  The  effect  of  an  mdorsement  of  (i)  (1869)  38  L.  J.  Adm.  25;  L.  E., 

the  bill  of  lading  in  passing  the  pro-  3    P.    C.    594.      See   also   The   Figlia 

perty  in  the  goods  is  discussed  in  Chap.  Maggiore,  (1868)  37   L.   J.   Adm.  62; 

XIV.  L.  R.,  2  A.  &  E.  106. 

(i)  Dracachi  v.  The  Anglo-Egyptian  (2)  (1869)  38  L.  J.  Adm.  63 ;  L.  E., 

Nav.   Co.,  (1868)  37  L.  J.,  C.  P.  71  ;  2  A.  &  B.  375. 
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advanced   against  the  particular   cargo,  if  the   consignor  was     Sect.  66. 
indebted  to  him  on  the  account  current  between  them,  and  an 
arrangement  existed  under  which  the  proceeds  of  the  goods  were 
carried  to  that  account. 

The  decisions  in  these  cases  were,  however,  as  to  the  effect  of 
the  Admiralty  Court  Act,  1861  (?;i),  and  it  is  perhaps  doubtful 
whether  the  requirements  of  that  Act  are  the  same  as  those  of 
the  Bills  of  Lading  Act,  1855  (n). 

The  question  under  the  latter  Act  was  raised  distinctly  in  Sewell 
V.  Burdick  (o),  and  was  there  fully  discussed,  especially  in  the 
House  of  Lords.  A  shipment  of  machinery  had  been  made  under 
bills  of  lading,  which  made  it  deliverable  at  Poti  to  the  shipper  or 
assigns  on  payment  of  freight,  &c. ;  in  default  the  owners  or  agents 
to  have  an  absolute  lien  on  the  goods,  and  liberty  to  sell  by  auction 
and  retain  freight  and  charges.  The  bills  of  lading  were  indorsed 
in  blank,  and  deposited  with  Messrs.  Sewell,  bankers  in  Man- 
chester, as  security  for  a  loan  made  by  them  to  the  shipper. 
The  ship  had  in  the  meantime  arrived  at  Poti,  and  the  goods 
were  landed  and  warehoused  at  the  Eussian  custom-house. 
The  shipper  disappeared,  and  after  a  year  the  goods  were  sold, 
in  accordance  with  Eussian  law,  to  pay  custom-house  duty  and 
charges,  and  they  realized  no  more  than  enough  for  that  pur- 
pose. The  question  was  whether  Messrs.  Sewell,  as  holders  of 
the  bills  of  lading,  were  liable  for  the  freight,  which  remained 
unpaid. 

Field,  J.,  held  that  they  were  not,  on  the  ground  that  the 
transaction  was  only  a  pledge  of  the  goods,  and  that  the  bankers 
had  only  acquired  a  special  property  in  them  as  pledgees.  This 
was  reversed  by  a  majority  of  the  Court  of  Appeal,  (Brett,  M.E., 
and  Baggallay,  L.  J. ;  Bowen,  L.  J.,  dissenting),  on  the  ground 
that  by  the  indorsement  the  legal  property  in  the  goods  had 
passed  to  the  bankers.  But  in  the  House  of  Lords  this  judgment 
again  was  reversed,  and  that  of  Field,  J.,  restored. 

The  judgment  of  the  Court  of  Appeal  proceeded  on  the  view 
that  the  indorsement  of  a  bill  of  lading  as  a  security  for  an 
advance  necessarily  passed  the  legal  property  in  the  goods  to 

(m)  24  Vict.  c.  10,  s.  6.    Infra,  ss.  685,  And  see  infra,  si.  691. 

690.  (o)  (1884)  54  L.  J.,  Q.  B.  156 ;    10 

(ra)  See  per  Lord  Blackburn,  Sewell  Q.  B.   D.   363  ;   13  Q.  B.  D.  159 ;    10 

t.  Burdick,  (1884)  10  A.  0.  74,  at  p.  94.  A.  C.  74. 
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Sect.  66. 


Is  a  transfer 
by  way  of 
mortgage 
sufficient  ? 


tlie  indorsee,  leaving  only  an  equitable  interest  in  the  indorser, 
either  to  redeem  the  bill  of  lading  by  paying  off  the  advance,  or 
to  receive  any  surplus  in  the  event  of  a  sale  ;  that,  in  short,  the 
security  given  in  this  way  must  be  by  way  of  mortgage,  as  dis- 
tinguished from  pledge,  whereby  the  right  of  possession  of  the 
goods  would  pass  to  the  indorsee  without  giving  him  the  goods 
themselves. 

This  view  must  now  be  considered  to  be  definitely  disposed  of 
by  the  judgments  in  the  House  of  Lords.  There  is  no  technical 
necessity  for  regarding  a  transfer  of  a  bill  of  lading  as  indicating 
any  one  particular  thing.  It  may  be  made  for  the  purpose  of 
completing  a  pledge,  or  a  mortgage,  or  a  sale,  or  simply  as  an 
authority  to  an  agent  to  receive  the  goods.  In  each  case  the  effect 
is  to  be  determined  by  considering  what  the  intention  was  as 
between  transferor  and  transferee  {p). 

But,  further,  the  judgments  in  the  House  of  Lords  show  that, 
although  the  intention  may  be  to  transfer  the  legal  property  in 
the  goods  by  way  of  mortgage,  it  does  not  follow  that  the  rights 
and  liabilities  under  the  contract  are  transferred.  Lord  Black- 
burn iq),  commenting  on  the  dictum  of  the  Privy  Council  in  The 
Freedom  (?■),  that  the  "  property  "  referred  to  in  the  Bills  of 
Lading  Act,  1855,  was  "  the  legal  title  to  the  goods  as  against 
the  indorser,"  said  that  the  opinion  there  expressed  "  was 
perhaps  not  necessary,  and  I  think  not  sound  "  (s). 


(^)  See  the  question  discussed,  infra, 
ss.  497—499. 

(?)  10  A.  C.  at  p.  95. 

(r)  (1869)  38  L.  J.,  Adm.  25  ;  L.  E,, 
3  P.  C,  594. 

[s)  "  The  words  used  in  the  statute 
are  not  such  as  prima  facie  to  express 
such  an  intention.  No  one,  in  ordinary 
language,  would  say  that  when  the 
goods  are  pawned,  or  money  is  raised 
by  mortgage  on  an  estate,  the  property, 
either  in  the  goods  or  land,  passes  to  the 
pledgee  or  mortgagee,  and  I  cannot 
think  that  the  object  of  the  enactment 
was  to  enact  that  no  security  for  a  loan 
should  be  taken  on  the  transfer  of  bills 
of  lading  unless  the  lender  incurred  all 
the  liabilities  of  his  borrower  on  the 
contract.  That  would  greatly,  and  I 
think  unnecessarily,  hamper  the  busi- 
ness of  advancing  money  on  such  secu- 


rities which  the  Legislature  has,  by  the 
Factors  Acts,  shown  it  thinks  ought 

rather    to  be  encouraged But 

where  the  goods  are  at  sea,  and  there  is 
a  transfer  of  the  bill  of  lading,  there  is 
a  delivery  of  possession,  symbolical  it  is 
true,  but  all  that  can  be  given.  The 
question  whether  there  was  a  mortgage 
or  only  a  common  law  pledge,  or 
hypothec,  it  being  accompanied  by 
delivery,  might  affect  the  question  what 
was  the  Court  in  which  those  rights 
were  to  be  enforced,  but  does  not  affect 
the  substance  of  the  rights.  The  bor- 
rower, if  ready  and  willing  to  pay  the 
money,  might,  in  the  one  case,  be  able 
to  bring  an  action  at  law  against  the 
lender  who  refused  to  allow  him  to 
redeem,  and,  in  the  other,  have  to  sue 
in  equity  ;  but  as  it  would  equally  be  a 
pledge,  his  rights  would  be  the  same 
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On  the  other  hand,  Lord  Selborne  expressed  the  view  that  an     Sect.  66. 


indorsee  who  is  not  entitled  to  the  benefit  of  the  contract,  in  the  Does  delivery 

to  indorsee 


in  substance.  I  am  therefore  strongly 
inclined  to  hold  that,  even  if  this  was  a 
mortgage,  there  would  not  have  been  a 
transfer  of   '  the '   property  within  the 

meaning  of  18  &  19  Vict.  o.  Ill 

Boweii,  L.  J.,  who  agreed  with  Field,  J., 
in  thinking  that  this  was  not  a  mortgage 
but  only  a  pledge,  did  not  express  any 
opinion  as  to  what  would  have  been  the 
law  if  it  had  been  a  mortgage.  I 
believe  all  the  noble  and  learned  lords 
who  heard  the  argument  are  agreed  with 
him  in  thinking  that  in  this  case  it  was 
only  a  pledge.  I  do  not,  therefore, 
intend  to  express  a  final  decision  that 
an  assignee  of  a  bill  of  lading  by  way 
of  mortgage  is  not  as  such  liable  to  be 
sued  under  18  &  19  Vict.  c.  Ill  ;  but 
only  to  guard  against  its  being  supposed 
that,  even  if  Brett,  M.  R.,  and  Bag- 
gallay,  L.  J.,  were  right  in  holding  this 
a  mortgage,  I,  as  at  present  advised, 
should  agree  in  their  conclusion  that  the 
defendants  could  be  sued"  (per  Lord 
Blackburn,  10  A.  C.  p.  95). 

Lord  Selborne's  language  indicated  a 
similar  doubt.  He  said  (10  A.  C.  p.  84)  : 
"  The  statute  contemplates  the  passing 
of  'the  property  in  the  goods,'  by  the 
indorsement  of  the  bill  of  lading,  as  a 
thing  which  may,  or  may  not,  happen, 
according  to  the  nature  and  intent  of 
the  contract  or  dealing  for  the  purpose 
of  which  that  indorsement  is  made  ;  and 
it  seems  to  provide  for  those  cases  only 
in  which  the  property  so  passes  as  to 
make  it  just  and  convenient  that  all 
rights  of  suit  under  the  contract  con- 
tained in  the  bill  of  lading  should  be 
'  transferred  to '  the  indorsee,  and  should 
not  any  longer  ''continue  in  the  original 
shipper  or  owner.'  One  test  of  the 
application  of  the  statute  may  perhaps 
be,  whether,  according  to  the  true  intent 
and  operation  of  the  contract  between 
the  shipper  and  the  indorsee,  the  shipper 
still  retains  any  such  proprietary  right 
in  the  goods  as  to  make  it  just  and 
reasonable  that  he  should  also  retain 
rights  of  suit  (the  word  is  suit,  not 
action)  against   the  shipowner,  under 


the  contract  contained  in  the  bill  of 
lading.  If  he  does,  the  statute  can 
hardly  be  intended  to  take  from  him 
those  rights,  and  transfer  them  to  the 
indorsee.  If  they  are  not  transferred  to 
the  indorsee,  neither  is  the  indorsee  sub- 
jected to  the  shipper's  liabilities.  It  is 
very  difficult  to  conceive  that  when  the 
goods  are  still  in  transitu,  when  the  sub- 
stance of  the  contract  is  not  sale  and 
purchase,  but  borrowing  and  lending, 
and  when  the  indorsement  and  deposit 
of  the  bill  of  lading  is  only  by  way  of 
security  for  a  loan ,  i  t  can  be  the  intention 
of  either  party  thereby  without  more,  to 
divest  the  shipper  of  all  proprietary 
right  to  the  goods,  and  to  take  from 
him  and  transfer  to  the  indorsee  all 
rights  of  suit  under  the  contract  with 
the  shipowner.  That  some  proprietary 
right  (his  original  right,  subject  only  to 
the  creditor's  security)  remains  to  him 
is  indisputable.  If  that  proposition 
needed  illustration  from  authority,  it 
would  be  found  in  the  cases  of  West- 
cynthius.  In  re,  (1833)  3  L.  J.,  K.  B.  56  ; 
5  B.  &  Ad.  817  ;  Spalding  v.  Euding, 
(1846)  15  L.  J.,  Ch.  374  ;  6  Beav.  376  ; 
Kemp  V.  Falk,  (1882)  52  L.  J.,  Ch.  167  ; 
7  App.  Cas.  573.  Can  it  be  that  he  is 
by  the  statute  deprived  of  all  remedies, 
legal  and  equitable,  under  the  bill  of 
lading,  as  long  as  it  remains  in  the 
hands  of  the  secured  creditor  1  The 
creditor,  in  the  ordinary  course  of 
things,  will  do  nothing  until  the  time 
for  payment  or  delivery  of  the  goods 
arrives.  Can  it  then  be  material  whether 
the  proprietary  right,  thus  remaining  in 
the  shipper  while  the  goods  are  in  tran- 
situ, is  legal  or  equitable  1  The  statute 
relates  to  a  subject  of  general  mercantile 
law,  in  which  not  Englishmen  only  but 
foreigners  also  may  be,  and  often  are, 
concerned.  Foreign  as  well  as  British 
indorsements  of  bills  of  lading  by  way 
of  security  for  advances  (which  may  be 
made  abroad,  perhaps  in  countries  not 
governed  by  English  laws)  are  liable  to 
be  affected  by  it,  whenever  recourse 
must  be  had  to  British  Court?.  It  seems 


alter  his 
position  ? 
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Sect.  66.  first  instance,  may  become  so  by  obtaining  possession  of  the  goods 
under  the  bill  of  lading.  "  The  authorities  decided  upon  the 
statute  itself  appear  to  me  to  be  most  easily  reconciled  with  its 
apparent  objects,  and  with  each  other,  by  a  view  which,  if  hardly 
consistent  with  expressions  to  be  found  in  some  other  cases, 
nevertheless  seems  to  me  to  have  a  real  and  substantial  foundation 
in  reason  and  good  sense;  viz.,  that  the  indorsee  by  way  of 
security,  though  not  having  '  the  property '  passed  to  him 
absolutely  and  for  all  purposes  by  the  mere  indorsement  and 
delivery  of  the  bill  of  lading  while  the  goods  are  at  sea,  has  a 
title  by  means  of  which  he  is  enabled  to  take  the  position  of  full 
proprietor  upon  himself,  with  its  corresponding  burdens,  if  he 
thinks  fit ;  and  that  he  actually  does  so  between  himself  and 
the  shipowner,  if  and  when  he  claims  and  takes  delivery  of  the 
goods  by  virtue  of  that  title  "  (i). 

Property  66a.  Further,  the  property  must  pass  "  upon  or  by  reason  of  " 

with  bill  of      the  consignment,  or  indorsement  of  the  bill  of  lading,  in  order  to 
'°^'  transfer  the  rights  of  suit.     Hence,  in  Delaurier  v.  Wyllie  (u),  it 

was  held  by  the  Scotch  Court  of  Session,  that  where  the  goods  had 
belonged  to  the  indorsee  of  the  bill  of  lading  before  they  were 
shipped,  no  right  to  sue  for  them  on  the  bill  of  lading  contract 
was  given  to  him  by  the  indorsement. 

Certain  iron  had  there  been  shipped  by  a  person  through  whom 
(as  agent)  the  pursuers  had  bought  it,  in  a  vessel  chartered  by  the 
shipper  to  carry  other  goods  which  he  himself  was  selling  to  the 
pursuers.  The  bill  of  lading  for  the  iron  was  indorsed  by  the 
shipper  to  the  pursuers.  It  contained  no  exception  of  negligence ; 

to  me  to  be  inconceivable  that  the  con-  of  the  goods  to  himself),  that  he  should 

struction  of  the  words  '  the  property  in  take  it  with  its  corresponding  burden, 

the  goods,'  in  such  a  statute,  can  have  ^''^oad  the  shipowner.    But  it  would  be 

been  intended  to  depend  upon  any  such  the  reverse  of  reasonable  to  impose  upon 

technical  distinction  as  that  made  in  him  such  a  burden  when  he  has  neither 

English  law  (but  by  no  means  in  the  entered  into  any  contract  of  which  it 

laws  of  all  other  countries  in  which  the  might  be  the  natural  result,  nor  (having 

customs  of  merchants  prevail)  between  taken  a  mere  security)  has  obtained  any 

legal  and  equitable  titles.     It  is  to  be  benefit    from  it.     This  observation  is 

observed,  further,  that  the  statute  con-  fortified  by  the  fact  that  the  statute 

templates  beneficxum  cum  onere,  and  not  does  not  appear  to  distinguish  between 

onms  sine  beneficio.    It  may  be  reason-  indorsements    subsequent,    and    those 

able,  if  the  indorsee  has  the  benefit  (as  anterior,  to  its  enactment." 

he  would  if  he  were  a  purchaser  out  and  (i)  Sewell  r.  Burdick,  (1884)  10  A.  C. 

out;,  or  if  under  his  title  as  indorsee  of  at  p.  86. 

the  bill  of  lading  he  obtained  delivery  (u)  (1889)  27  Sc.  L.  E.  148. 
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but  the  charter  did.     The  iron  was  lost  owing  to  negligent  naviga-    Sect.  60a. 
tion.     It  was  held  that  no  claim  on  contract  could  be  made  against 
the  shipowners  except  under  the  charter-party,  on  the  ground 
above  stated 

In  another  recent  Scotch  case  (x)  it  was  held  that  holders  of 
delivery  orders,  given  by  the  indorsee  of  the  bill  of  lading,  could 
not  sue  the  shipowner  for  non-delivery  of  the  goods ;  though 
the  bill  of  lading  was  in  the  hands  of  the  master,  indorsed  by 
the  indorsee,  with  a  request  for  delivery  against  his  delivery 
orders. 

The  indorsement  must  take  place  while  the  bill  of  lading  is 
still  in  force  as  a  document  of  title,  that  is,  generally,  before 
delivery  of  the  goods  (y).  But  where  delivery  has  been  impro- 
perly made  to  one  who  did  not  hold  the  bill  of  lading,  a 
subsequent  indorsement  may  still  transfer  the  rights  under  the 
contract  (z). 

67.  It  must  be  remembered  that  the  owner  of  goods  has  the  Eight  of 
right,  apart  altogether  from  contract,  to  claim  compensation' from  s™fn  to^. 
any  person  who  wrongfully  injures  his  goods,  or  deprives  him  of 
them.  Thus,  an  owner  of  cargo  may  have  a  right  to  sue  the  ship- 
owner, although  not  the  holder  of  the  bill  of  lading ;  for  example, 
for  improperly  stowing  the  goods  in  contact  with  others  injurious 
to  them  (a),  or  for  delivering  them  to  some  person  who  was  not 
entitled  to  have  them  (6). 

Where  goods  have  been  shipped  in  fraud  of  their  owner,  the 
shipowner  cannot  claim  to  detain  them  as  against  him  ;  and,  on 
the  other  hand,  he  is  discharged  of  his  contract  by  a  delivery  to 
the  true  owner  (c). 

Where,  however,  goods  have  been  shipped  with  the  consent  of 
the  owner,  though  not  under  contract  with  him,  he  will  not  be  in 
a  position  to  claim  against  the  shipowner  for  the  consequences  of  a 
tortious  act,  if  the  shipowner  is  exempted  from  liability  for  such 

(»)  Cunningham  v.   Guthrie,   (1888)  21   L.  J.,   C.   P.  34  ;    11   C.   B.   655  ; 

26  Sc.  L.  E.  208.  Martin  v.   Great  Ind.   Pen.  Eail.   Co., 

(y-)  See  infra,  s.  501,  (1867)  37  L.  J.,  Ex.  27  ;  L.  E.,  9  Ex.  9. 

(«)  Pirie    -u.    Warden,   (1871)    8    Sc.  (J)  Schuster  v.  McKellar,  (1857)  26 

L.  E.  360.     Cf.  Bristol,  &c.  Bank  v.  L.  J.,  Q.  B.  281  ;  7  E.  &  B.  704. 

Midland  Eail.  Co.,  (1891)  2  Q.  B.  652.  («)  Finlay   u.    Liverpool    and  Great 

(a)  Hayn  v.  Culliford,  (1879)  48  L.  J.,  Western  Steamship  Co.,  (1879)  23  L.  T. 

C.  P.  372;   4  C.  P.  D.  182.    And  see  251;  Sheridan  ii.  New  Quay  Co.,  (1858) 

Marshall  v.  York,  &c.  Rail.  Co.,  (1851)  28  L.  J.,  C.  P.  58  ;  4  C.  B.  (N.  S.)  618. 
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Sect.  67.  acts  by  the  contract  with  the  shipper.  Thus,  in  Delaurier  v. 
'Wyllie(cZ),  the  shipowners  were  not  liable  to  the  owners  of  the 
iron  in  tort,  for  negligently  destroying  it,  as  the  goods  were  on 
board  with  their  consent  under  a  charter  which  excepted 
negligence. 

Shipowner  68.  The   shipowner   becomes  responsible  as  a  carrier  for  all 

reBprasibieon  goods  which  have  been  delivered  to  him,  or  to  his  authorized 
v^"th^ *°h  servants,  for  the  purpose  of  being  carried.  It  is  not  necessary 
goods  not  on  that  they  should  have  actually  got  on  board.  Thus,  delivery  to 
the  mate  on  the  quay,  alongside  which  the  vessel  is  lying,  is 
sufficient  (c).  And  if  the  goods  have  to  be  taken  to  the  ship  in 
lighters,  and  that  is  done  by  the  shipowner,  he  becomes  respon- 
sible, in  the  absence  of  express  stipulation  or  custom  to  the 
contrary,  from  the  time  of  taking  delivery  for  the  purpose  of 
lightering  them.  In  each  case,  the  question  is,  had  the  goods 
been  delivered  into  the  shipowner's  custody  for  the  purpose  of 
being  carried? 

The  usual  course,  when  a  vessel  is  lying  alongside  a  quay, 
appears  to  be  for  the  shipper  to  place  the  goods  on  the  quay,  and 
to  take  a  receipt  there  from  the  mate  or  person  in  charge  of  the 
ship  ;  and  for  the  ship  to  do  the  work,  and  bear  the  expense  of 
putting  the  goods  on  board. 

The  person  to  whom  the  goods  are  delivered  must  be  a  servant 
or  agent  of  the  shipowner  authorized  to  receive  the  goods.  Thus, 
delivery  to  a  deck  hand  of  a  steamboat  not  employed  to  receive 
goods  is  not  sufficient  (/). 

And  the  delivery  must  be  under  a  contract  made,  or  intended 
to  be  made,  with  the  shipowner.  He  is  not  responsible  for  goods 
delivered  to  the  master,  to  be  carried  under  a  private  arrange- 
ment with  him,  whether  he  was  privileged  to  carry  on  his  own 
account  or  not  (g). 

id)  (1888)  27   Sc.   L.   R.   Ii8,  cited  Tliorman  r.  Burt,  (1,886)  54  L.  T.  349 ; 

supra,  s.  66  a.     See   also   Alexander   v.  5  Asp.  M.  C.  563.     Infra,  s.  251. 

Malcolmson,  (1869)  Ir.  R.,  2  C.  I..  621  ;  (/)  Trowbridge  v.  Chaplin,  (185.5)  23 

Ir.  E.,  3  C.  L.  578  ;  Wyld  v.  Picliford,  Conn.  595  ;  Cobban  «.  Downe,  (1803)  6 

(1841)10L.J.,  Ex.  382;  8M.&W.  443.  Esp.  41. 

(c)  British  Columbia  Saw  Mill  Co.  v.  (^g)  Angell,  Carr.  s.  146.    In  Suarez 

Nettleship,  (1868)  37  L.  J.,  C.  t.  235  ;  v.  Washington,  (1870)  1  Woods,  C.  C. 

L.  R.,  3  C.  P.  499  ;  Cobban  v.  Downe,  96,  the  shipowner  was  held  not  liable 

(1803)  5   Esp.   41 ;    Fragano   v.   Long,  for  goods  delivered  to  the  purser,  who 

(1826)  3  L.  J.   (o.   s.),  K.   B.   177  ;    4  gave  a  bill  of  hiding  for  them  without 

B.   &   C.  219;    6   D.   &  B.   283.      C£.  authority. 
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69.  A  description  of  the  goods  shipped  is  generally  given  in     Sect.  69. 
the  bill  of  lading ;  with  a  statement  of  the  number  of  packages,  Effect  of 
or  of  the  quantity  when  the  shipment  is  in  bulk.     This  descrip-  andstatement 

tion  and  statement  of  quantity  are  evidence  against  the  shipowner  °^  quaatity  of 
^  J  .  goods  m  bill 

that  goods  of  that  kind  and  amount  have  been  shipped.  But  of  lading, 
they  are  not  conclusive.  He  may  show  that  they  are  incorrect, 
whether  the  claim  be  by  consignees  on  whose  account  the  ship- 
ment was  made(/i)  j  or  by  indorsees  of  the  bill  of  lading  ;  although 
they  may  have  given  full  value  for  the  goods,  as  there  described, 
without  knowledge  of  the  error  (i).  And  this  does  not  depend 
upon  words  of  reservation,  such  as  "  weight  and  contents 
unknown,"  being  inserted  in  the  bill  of  lading  (A;).  Though 
whether  such  words  appear  or  not,  the  onus  of  falsifying  the 
statement  in  the  bill  of  lading  is  upon  the  shipowner  (Z). 

In  Grant  v.  Norway  (m),  a  bill  of  lading  had  been  signed  by 
the  master  for  twelve  bales  of  silk,  none  of  which  had  ever  been 
shipped  ;  it  was  held  that  transferees  of  the  bill  of  lading,  who 
had  given  value  for  it  on  the  faith  of  the  representation  contained 
in  it,  had  no  claim  against  the  shipowners.  For  the  master  had 
no  authority  to  give  a  bill  of  lading  for  goods  which  had  not  been 
shipped. 

"It  is  not  contended  that  the  captain  had  any  real  authority  to 
sign  bills  of  lading,  unless  the  goods  had  been  shipped.  Nor  can 
we  discover  any  ground  upon  which  a  party  taking  a  bill  of  lading 
by   indorsement  would   be  justified  in  assuming  that  he  had 

(/i)  Berkeley  r.  Watling,  (1837)  6  L.  J.,  Fleming,  (1871)   L.   E.,  2    H.    L.,  (Sc.) 

K.B.195;  7A.&E.29;  Bates  r.  Todd,  128,  p.  l.BO  ;  and  see  Bradley  «.  Dunipace, 

(1831)  1  Moo.  &  E.   106.     So  as  to  the  (1862)  31  L.  J.,  Ex.  210  ;  32  L.  J.,  Ex.  22 ; 

quantity  stated  in  the  mate's  receipt :  1  H.  &  C.  521  ;  See  Smith  v.  Bedouin  S. 

Biddulph  V.  Bingham,  (1874)  30  L.  T.  30.  Nav.  Co.,  65  L.  J.,  P.  C.  8  ;  (1896)  A.  C. 

(i)  Grant  v.  Norway,  (1851)  20  L.  J.,  70  ;  Bennett  v.  Bacon,  (1897)  2  Com.  Ca. 

C.  P.  93  ;  10  C.  B.  665  ;  Jessel  v.  Bath,  102  ;  and  Harrowing  ii.  Katz,  (1894)  10 

(1867)  36  L.  J.,  Ex.  149  ;  L.  K.,  2  Ex.  T.  L.  R.  115,  400,  as  to  the  effect  of 

267;  McLean  v.  Fleming,  (1871)  L.  E.,  evidence  to  contradict  the  bill  of  lading, 

2  H.  L.,  (Sc.)  128  ;    Brown  «.  Powell  Where  bill  of  lading  given  for  goods  in 

Coal  Co.,  (1875)  44  L.  J.,  C.  P.  289 ;  public  warehouse  before  ship's  arrival, 

L.  E.,  10  C.  P.  562  ;  Thorman  r.  Bm-t,  see  Cunard  S.S.  Co.  o.  Kelley,  (1904)  115 

(1886)  54  L.  T.  349  ;  5  Asp.  M.  C.  563  ;  Fed.  E.  678  ;  126  Fed.  E.  610. 

Sears  v.  Wingate,  (1861)  8  AUen,  103  (m)  (1851)  20  L.  J.,  C.   P.  93  ;    10 

(Mass.).  G.    B.    665  ;    Cf.    Coleman   v.  Riches, 

(70  Grant  v.  Norway,  (1851)  20  L.  J.,  (1855)  24  L.  J.,  C.  P.  125  ;   16  C.  B. 

C.  P.   93 ;    10   C.   B.   665  ;    Brown  v.  104 ;    The    Emilien    Marie,    (1875)  44 

Powell  Coal  Co.,  (1875)  44  L.  J.,  C.  P.  L.  J.  Adm.  9  ;   32  L.  T.  435  ;  2  Asp. 

289;  L.  E.,  10  C.  P.  562.  M.  C.  514. 
(I)  Per  Lord  Chelmsford  McLean  r. 
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Sect.  69.  authority  to  sign  such  bills,  whether  the  goods  were  on  board  or 
not.  If,  then,  from  the  usage  of  trade  and  the  general  practice 
of  shipmasters,  it  is  generally  known  that  the  master  derives  no 
such  authority  from  his  position  as  master,  the  case  may  be  con- 
sidered as  if  the  party  taking  the  bill  of  lading  had  notice  of 
express  limitation  of  the  authority,  and  in  that  case,  undoubtedly^ 
he  could  not  claim  to  bind  the  owner  by  a  bill  of  lading  signed 
when  the  goods  therein  were  never  shipped.  .  .  . 

"  The  general  usage  gives  notice  to  all  people  that  the  authority 
of  the  captain  to  give  bills  of  lading  is  limited  to  such  goods  as 
have  been  put  on  board,  and  a  party  taking  a  bill  of  lading  either 
originally  or  by  indorsement,  for  goods  which  have  never  been 
put  on  board,  is  bound  to  show  some  particular  authority  given 
to  the  master  to  sign  it  "  (n). 

So  in  Hubbersty  v.  Ward  (o)  it  was  said,  "  When  a  captain  has 
signed  bills  of  lading  for  a  cargo  that  is  actually  on  board  his 
vessel,  his  power  is  exhausted ;  he  has  no  right  or  power,  by 
signing  other  bills  of  lading  for  goods  that  are  not  on  board,  to 
charge  his  owner." 

There  the  captain  had  been  induced  by  fraud  to  give  bills  of 
lading  for  part  of  the  cargo  twice  over,  and  delivery  had  been 
given  under  those  obtained  fraudulently.  It  was  held  that  the 
shipowner  was  liable  for  the  value  of  the  goods  to  the  holders  of 
the  original  bills  of  lading. 

In  Thorman  v.  Burt  (p),  bills  of  lading  were  signed  by  the 
captain's  agent  for  a  quantity  of  timber  as  "  in  the  hold,"  though 
part  had  been  lost  from  the  rafts  while  alongside  the  ship.  It 
was  held  that  the  statements  in  the  bills  of  lading  were  not  bind- 
ing upon  the  shipowners,  although  the  whole  of  the  timber  had 
been  brought  alongside  and  delivered  to  the  ship,  and  though 
mate's  receipts  had  been  given  to  the  shippers  for  the  whole 
quantity  after  it  had  been  brought  alongside. 


(n)  Per  Jervis,  C.  J.,  delivering  the  206. 

considered    judgment    of    the    Court,  (o)  (1853)  22   L.  J.,  Ex.  at  p.  115. 

(1851)  20  L.  J.,  C.  P.  at  p.  98.     Even  Cf.  Coventry  v.  G.  E.  Bail.  Co.,  (1883) 

where  the  law  of  the  flag  would  make  52  L.  J.,  Q.  B.  694  ;  11  Q.  B.  D.  776. 

the  statement  in  the  bill  of  lading  eon-  (^)  (1886)   54   L.  T.    349  ;    5  Asp. 

elusive  evidence,  it  has  been  held,  in  M.  C.  563.     See  this  case,  stated  siipra, 

Scotland,  that    the    shipowner   is  not  s.   63a.     Cf.  Thin  v.  Liverpool,  kc.  S. 

bound    by   it.     Denholm    o.    Halmoe,  Nav.  Co.,  (1901)  18  T.  L.  R.  226. 
(1887)  25  So.  L.  R.  112,  cited  infra,  s. 


CARRIAGE   IN   A   GENERAL   SHIP.  91 

69a.  Again,  the  master  does  not  generally  bind  the  shipowners    Sect.  69a. 
by  a  description  in  the  bill  of  lading  of  the  quality  of  the  goods.     Effect  of       ' 

In  Cox  V.  Bruce  (q),  a  bill  of  lading  had  been  signed  by  the  to^*u^y"'^^ 
captain  for  500  bales  of  jute,  which  were  described  in  the  bill  of 
lading  as  marked  in  a  certain  manner  with  known  marks,  which 
indicated  their  quality.  It  turned  out  that  the  marks  as  stated 
in  the  bill  of  lading  were  not  accurate,  and  the  plaintiffs,  who 
were  indorsees  for  value,  without  notice  of  the  error,  claimed 
from  the  shipowners  the  difference  in  value  between  the  goods 
described  and  those  in  fact  shipped  and  delivered.  They 
contended  that  the  shipowners  were  estopped  from  denying  the 
truth  of  the  representation  made.  But  the  Court  of  Appeal, 
af&rming  the  Queen's  Bench  Division,  dismissed  the  claim. 

Lord  Esher  said  :  "  That  the  captain  has  authority  to  bind  his 
owners  with  regard  to  the  weight,  condition,  and  value  of  the 
goods  under  certain  circumstances  may  be  true ;  but  it  appears  to 
me  to  be  absurd  to  contend  that  persons  are  entitled  to  assume 
that  he  has  authority,  though  his  owners  really  gave  him  no 
such  authority,  to  estimate  and  determine  and  state  on  the  bill 
of  lading,  so  as  to  bind  his  owners,  the  particular  mercantile 
quality  of  the  goods  before  they  are  put  on  board,  as,  for  instance, 
that  they  are  goods  containing  such  and  such  a  percentage  of 
good  or  bad  material,  or  of  such  and  such  a  season's  growth. 
To  ascertain  such  matters  is  obviously  quite  outside  the  scope  of 
the  functions  and  capacities  of  a  ship's  captain,  and  of  the  con- 
tract of  carriage  with  which  he  has  to  do.  It  was  said  that  he 
ought  to  see  that  the  quality  marks  were  not  incorrectly  inserted 
in  the  bill  of  lading.  But,  apart  from  the  special  terms  of  the 
contract  with  regard  to  the  quality  marks,  with  which  I  have 
already  dealt,  I  do  not  think  it  was  his  duty  to  put  in  these 
quality  marks  at  all ;  all  he  had  to  do  was  to  insert  the  leading 
marks.  There  is  nothing  in  the  case  to  show  that,  irrespective 
of  the  particular  contract,  the  quality  marks  had  by  the  custom 
of  the  trade  become  a  recognized  part  of  the  marks  which  it  was 
his  duty  to  insert  "  (r). 

fe)  (1886)  56  L.  J.,  Q.  B.  121  ;   18  Howard  n.  Tucker,  (1831)  1  B.  &  Ad. 

Q.  B.  D.  147 ;  6  Aap.  M.  G.  152.  712,  that  the  shipowner  was  estopped 

(?•)  As  against  an  indorsee  for  value  from  denying  that  they  were  so  marked  : 

of  a  bill  of  lading,  which  stated  that  the  Madhu  Chunder  Dey  v.  Law,  (1874)  13 

goods  were  marked  "  Calcutta,"  it  was  Ben.   L.   K.  394.     Statements  of  that 

held  in  Bengal,  on   the   authority   of  kind  made  by  the  master  appear  to  be 
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Sect.  69a.        The  bill  of  lading  in  that  case  contained  the  following  clause  :— 
■  "  If  quality  marks  are  used  they  are  to  be  of  the  same  size  as 

the  leading  marks,  and  contiguous  thereto,  and  if  such  quality 
marks  are  inserted  in  the  shipping  notes,  and  the  goods  are 
accepted  by  the  mate,  bills  of  lading  in  conformity  therewith 
shall  be  signed  by  the  captain,  and  the  ship  shall  be  responsible 
for  the  correct  delivery  of  the  goods."  It  was  held  that  "  such 
quality  marks  "  meant  the  marks  on  the  bales  themselves,  and 
that,  as  those  marks  had  not  been  correctly  inserted  in  the 
shipper's  shipping  notes,  the  clause  did  not  apply  to  bind  the 
shipowner. 

It  is  necessary,  therefore,  to  distinguish  between  the  "quality  " 
of  the  goods,  which,  in  so  far  as  it  is  not  apparent  to  an  unskilled 
person,  it  is  not  the  master's  business  to  know,  and  their  "  con- 
dition," which  means  their  apparent  or  external  condition,  which 
he  is  bound  to  notice  (s). 

Where  quan-  69b.  Sometimes  it  is  agreed  that  the  statement  of  quantity  in 
be^onclusive!  the  bill  of  lading  shall  be  conclusive,  and,  if  so,  the  shipowner 
is  bound  by  it,  unless  he  can  show  fraud,  although  the  goods 
may  not  have  been  shipped,  and  though  the  master,  in  giving 
the  bill  of  lading,  may  have  made  a  mistake  as  to  the  owner's 
obligations. 

In  Lishman  v.  Christie  (t),  a  ship  was  chartered  to  carry  a 
cargo  of  timber  from  Memel.  The  charter-party  provided  that 
the  cargo  should  be  brought  alongside  at  the  charterer's  risk, 
and  also  that  the  bills  of  lading  should  be  "  conclusive  evidence 
against  the  owners  of  the  quantity  of  cargo  received  as  stated 
therein."  The  captain  signed  bills  of  lading  for  the  whole 
quantity  of  timber  sent  to  the  ship  from  the  timber-ponds  up 
the  river,  although  it  was  known  that  some  of  it  had  been  lost 
on  the  way  down.  He  did  this  on  the  demand  of  the  shipper's 
agent,  and  under  the  mistaken  impression  that  he  was  bound 
by  the  custom  of  the  port  to  give  clean  bills  of  lading  for  the 

clearly  within  the  scope  of  his  autho-  Stumore  r.  Breen,  (1886)  56  L.  J.,  Q.  B. 

rity.     See  Parsons,  Shipping,  190,     It  401  ;  12  A.  C.  698. 

was  held  in  Grieve  v.  Konig,  (1880)  17  (s)  See  per  Channell,  J.,  in  Compania 

Sc.  L.  R.  325,  that  shipowners  are  not  Naviera    Vascongada    v.   Churchill    & 

answerable   in    damages    for    the    un-  Sim,  (1906)  1  K.  B.  237,  at  p.  245.    See 

authorized  act  of  the  master  in  ante-  infra,  s.  72. 

dating  a  hill    of    lading.      As  to  the  (<)  (1887)  56  L.  J.,  Q.   B.  538;   19 

master  s    duty    in    this    respect,    see  Q.  B.  D.  333. 
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■whole,  after  noting  his  protest  against  the  loss.     It  was  held  by    Sect.  69b. 
the  Court  of  Appeal  that  the  statements  in  the  bills  of  lading 
were    conclusive    upon    the     shipowners   as    to    the   quantity 
shipped,  and  that  they  were  responsible  to  the  charterers  for 
the  deficiency  {u). 

In  Mediterranean,  &c.  S.S.  Co.  v.  Mackay  (v),  a  ship  was 
chartered  for  a  cargo  of  timber,  "  bills  of  lading  to  be  conclusive 
evidence  against  the  owners  as  establishing  quantity  delivered 
to  the  ship."  The  bills  of  lading  classified  the  cargo  shipped 
under  four  heads:  "deals  and  battens,"  "scantlings,"  "deal- 
ends,"  and  "  boards  " ;  and  under  each  head  gave  the  number 
of  pieces  and  their  total  superficial  area.  On  discharge,  the 
total  number  of  pieces  slightly  exceeded  the  bill  of  lading  total ; 
but  there  were  too  few  deals  and  deal-ends,  and  too  many 
scantlings  and  boards.  It  was  held  that  the  bill  of  lading  was 
conclusive  as  to  the  number  of  pieces  shipped  of  each  class  qf 
timber;  also  that  the  stated  measurement  of  the  deals  couJ.d 
be  taken  as  the  basis  for  calculating  the  average  size  of  the 
deals  missing. 

Where  by  the  charter-party  the  bill  of  lading  was  to  be  con- 
clusive evidence  of  the  quantity  shipped,  and  a  bill  of  lading 
was  given  for  a  certain  number  of  pieces  with  a  marginal  note 
that  some  had  been  lost  before  put  on  board,  it  was  held  that 
the  bill  of  lading  did  not  preclude  the  shipowners  from  showing 
that  some  of  the  number  stated  were  not  shipped  (x). 

70.  Though  the  owners  are,  generally,  not  conclusively  bound  Bills  of 
by  the  bill  of  lading  statement  of  the  quantity  of  goods  shipped,  g_\^  ^      ' 
the  sam«  is  not  true  of  the  person  who  has  signed  the  bill  of  Estoppel  as 
lading.    By  the  Bills  of  Lading  Act,  1855  (18  &  19  Vict.  c.  Ill),  *°  i^^"*"^- 
s.  3,  "  Every  bill  of  lading  in  the   hands   of   a   consignee   or 
indorsee  for  valuable  consideration,  representing  goods  to  have 
been  shipped  on  board  a  vessel,  shall  be  conclusive  evidence  of 
such  shipment  as  against  the  master  or  other  person  signing  the 
same,  notwithstanding  that  such  goods,  or  some  part  thereof, 
may  not  have  been  so  shipped,  unless  such  holder  of  the  bill 

(w)  Bee  also  Fisher  ■!).  Calder,  (1896)  (a:)  Lohden    v.     Calder,    (1898)    U 

1  Com.  Ca.  456.     Of.  Pyman  r.  Burt,  T.  L.  E.  311.     Cf.  Oostgee  StoomTart 

(1884)  1  Cab.  &  Ell.  207.  Maats  r.  Bell  and  Harrison,  (1906)  11 

(i-)  72  L.  J.,  K.  B.  147  ;  (1903)  1  K.B.  Com.  Ca.  214  ;  22  T.  L.  K.  613. 
297. 
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Sect.  70.  of  lading  shall  have  had  actual  notice  at  the  time  of  receiving  the 
same  that  the  goods  had  not  been  in  fact  laden  on  board : 
provided  that  the  master  or  other  person  so  signing  may 
exonerate  himself  in  respect  of  such  misrepresentations  by 
showing  that  it  was  caused  without  any  default  on  his  part, 
and  wholly  by  the  fraud  of  the  shipper  (y),  or  of  the  holder, 
or  some  person  under  whom  the  holder  claims." 

This  section  prevents  the  person  who  has  actually  signed  a 
bill  of  lading,  or  the  person  in  whose  name  and  with  whose 
authority  it  has  been  signed  {z),  from  disputing  the  accuracy 
of  its  statement  of  the  kind  and  quantity  of  the  goods  shipped, 
in  any  proceeding  between  a  consignee  or  indorsee  for  value 
and  himself;  unless  he  can  bring  himself  within  the  proviso. 
It  does  not  bind  the  shipowner  when  the  bill  of  lading  has  been 
signed  by  his  agents  in  their  own  names  {a). 
statement  of  In  Blanchet  V.  Powells  Llantivit  Colliery  Co.  (&),  the  master 
of  a  vessel  sued  for  a  lump  freight,  made  payable  by  a  bill  of 
lading  signed  by  the  master  in  respect  of  goods  which  were 
described  in  the  bill  of  lading  as  weighing  256,782  kilos.  The 
defence  was  that  a  smaller  weight  only  was  carried  and  delivered. 
To  which  it  was  replied  that  the  whole  of  the  goods  described 
in  the  bill  of  lading  had  been  delivered,  and  that  the  weight 
stated  was  a  mistake.  It  was  contended,  on  demurrer,  but 
without  success,  that  the  Bills  of  Lading  Act  precluded  the 
master  from  alleging  that  the  weight  stated  was  incorrect. 

Bramwell,  B.  said :  "  In  an  action  against  him  for  non-delivery 
he  might  be  estopped,  but  not  in  such  an  action  as  this."  And 
Cleasby,  B.,  went  further  :  "  Now,  if  the  bill  had  acknowledged 
the  receipt  of  certain  specific  things — a  certain  number  of  horses, 
for  instance — it  might  be  that  the  plaintiff  could  not  be  heard 
to  say  that  a  different  number  was  shipped  in  fact.  But  that 
cannot  be  said  of  a  mere  statement  of  weight,  which  may,  and 
often  does,  vary  during  the  transit;  and  I  do  not  see  any 
estoppel,  therefore,  to  prevent  the  plaintiff  from   saying  that 

(2/)  See  Valieri  v.  Boyland,  (1866)  35  PoweU  Coal  Co.,  (1875)  ii  L.  J.,  C.  P. 

L.  J.,  C.  P.  215  ;  L.  E.,  1  C.  P.  382.  289  ;  L.  R.,  10  C.  P.  562 ;  Thorman  «. 

(z)  Per   Brett,  J.,  Brown  v.   Powell  Burt,  (1886)  54  L.  T.  349  ;  5  Asp.  M.  C. 

Coal  Co.,   (1875)   L.   E.,   10   C.   P.  at  563. 

P-  568.  (i)  (1874)  43  L.  J.,  Ex.  50;  L.  R, 

(a)  Jessel  v.   Bath,  (1867)  36  L.  J.,  9  Ex.  74. 
Ex.  149  ;  L.  R.,  2  Ex.  267  ;  Brown  v. 
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the  measurement   was  wrong,  it  not  being  suggested  that   a     Sect.  70. 
wrong  weight  was  inserted   fraudulently  in  order  to   enhance 
-fche  lump  freight  recoverable." 

Where  an  action  for  freight  was  brought  by  a  master,  who 
-was  also  a  part  owner  of  the  ship,  and  a  deduction  was  claimed 
by  the  bill  of  lading  holder  for  short  delivery  of  the  goods 
specified  in  the  bill  of  lading,  there  was  a  division  of  opinion 
a,mong  the  judges  of  the  Court  of  Common  Pleas  as  to  whether  the 
section  applied  (c). 

It  seems  that  a  consignee  or  indorsee  who  has  given 
value  for  the  bill  of  lading  is  entitled  to  the  protection  of 
the  section,  even  though  the  mistake  in  the  bill  of  lading  was 
the  result  of  carelessness  or  omission  on  the  part  of  his  own 
agents  (c). 

70a.  In  Parsons  v.  New  Zealand  Shipping  Go.  (d),  the  question  Estoppel  as  to 
arose  whether  the  section  precluded  the  defendants,  who  had 
signed  the  bill  of  lading,  from  showing  that  the  goods  shipped 
were  marked  otherwise  than  as  there  stated.  The  bill  of  lading 
represented  that  a  certain  number  of  frozen  carcases  of  lambs 
had  been  shipped  "  marked  and  numbered  as  in  the  margin." 
In  the  margin  they  were  described  as  "  Sun  brand,"  and  marks 
were  given  ;  one  of  these  was  "  622  X,  608  carcases."  On  arrival 
only  507  carcases,  marked  622  X,  were  discharged ;  but  there 
were  also  101  of  the  Sun  brand,  marked  522  X.  The  defendants 
contended  that  these  formed  part  of  the  608  carcases  in  fact 
shipped  under  the  bill  of  lading,  and  there  stated  to  be  marked 
622  X;  and  on  the  evidence  Kennedy,  J.,  who  tried  the  case, 
found  that  that  was  true.  He  further  found  that  the  lambs, 
marked  522  X,  were  of  the  same  character  and  value,  as  com- 
mercial articles,  as  those  marked  622  X ;  and  that  the  first 
l:gure  in  the  mark  had  no  distinctive  value  in  the  meat  market ; 
it  had  merely  a  private  significance  to  the  shippers.  The 
plaintiff's  indorsees  for  value  of  the  bill  of  lading  contended, 
however,  that  the  defendants  were  not  at  liberty  to  show  that 
the  lambs  marked  522  X  were  part  of  the  shipment ;  that,  by 
the   Act,   they   were   estopped   from   denying  that   the  lambs 

(c)  Meyer  v.  Dresser,  (1864)  33  L.  J.,  ((Q  70  L.  J.,  K.  B.  404  ;   69  L.  J., 

C.  P.  289;  16  C.  B.  (N.  s.)  646.    Cf.  The  Q.  B.  419  ;  (1901)  1  K.  B.  548  ;  (1900) 

Emilien  Marie,  (1875)  44  L.  J.,  Adm.  9  ;  1  Q.  B.  714. 
32  L,  T.  435 ;  2  Asp.  M.  C.  514. 
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Sect.  70a.    shipped  were  all  marked  622  X ;  and  that  they  were  therefore 
liable  for  failing  to  deliver  the  101  carcases. 

The  Court  of  Appeal  (A.  L.  Smith,  M.  E.,  dissenting)  affirming: 
Kennedy,  J.,  held  that,  as  the  marks  were  not  material  to  the 
description  of  the  goods,  there  was  no  estoppel.  As  appears  from 
the  preamble  of  the  Act,  the  mischief  which  sect.  3  was  to  remedy 
"  only  arose  where  the  goods,  in  respect  of  which  the  bill  of 
lading  purported  to  be  signed,  had  not  been  put  on  board,  and 
the  master  or  person  signing  relied  on  that  fact  as  an  excuse  for 
non-delivery."  The  section  "deals  with  persons  who  have  acted 
on  a  misrepresentation  in  a  bill  of  lading  that  goods  have  been 
shipped  when  they  have  not,  and  estops  the  person  signing  from 
denying  the  shipment.  It  is  the  identity  of  the  goods  shipped 
with  those  represented  as  shipped  which  is  the  pith  of  the 
matter ;  that  is  tbe  subject  of  the  misrepresentation  referred  to, 
and  nothing  which  would  not  be  material  to  such  identity  need 
be  embraced  in  the  estoppel "  (e).  "  For  the  purposes  of  the 
Act,  a  description  in  a  bill  of  lading  of  marks  on  the  goods  is 
not  of  necessity  part  of  the  description  of  the  goods  themselves. 
....  Marks  on  the  goods  which,  so  far  as  the  purchaser  is 
concerned,  have  no  meaning,  and  could  only  be  referred  to  in 
the  bill  of  lading  in  order  to  assist  the  more  sure  or  speedy 
identification  or  delivery  of  the  goods,  do  not,  in  my  opinion, 
form  part  of  the  description  of  the  goods,  within  the  meaning  of 
sect.  3,  so  as  to  bind  the  signer  of  the  bill  of  lading  by  way  of 
estoppel"  (/). 

"Weight,  &c,  71-  Usually  the  bill  of  lading  contains  the  words  "weight, 
unknown.  contents,  and  value  unknown,"  or  a  clause  to  that  effect, 
although  the  weights  and  description  of  the  goods  may  also  be 
set  out  in  the  document.  Where  that  is  the  case  these  state- 
ments of  weight  and  description  must  be  taken  as  having  been 
made  by  the  shipper,  and  not  verified  by  the  person  who  gave 
the  bill  of  lading  (g). 

In  Jessel  v.  Bath  (h),  the  Court  considered  that  the  clause 

(e)  Per  Collins,  L.  J.,  (1901)  1  K.  B.  Cf.  Parsons  v.  New  Zealand  Shipping 

pp.  56.8,  564.  Co.,  69  L.  J.,  Q.  B.  419  ;  70  L.  J.,  K.  B. 

(/)  Per  Eomer,  L.  J.,  at  p.  571.  404  ;  (1900)  1  Q.  B.  714  ;  (1901)  1  K.B. 

(ff)  Jessel  i:  Bath,  (1867)  36  L.  J.,  548,  as  to  incorrect  marks. 

Ex.  149  ;  L.  E.,  2  Ex.  267.    But  see  per  (h)  (1867)  36  L.  J.,  Ex.  149  ;  L.  K., 

Lord  Chelmsford  in  McLean  r.  Fleming,  2.  Ex.  267. 
(1871)  L.  K.,  2  H.  L.  (Sc.)  128,  at  p.  130. 
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"weight,  contents   and  value  unknown,"  was  not  inconsistent     Sect.  71. 
with  a  statement  of  the  weight  of  mineral  shipped  in  hulk,  and  " 

that  it  would  have  protected  the  person  who  signed  the  bill  of 
lading  from  liability  for  short  weight.  But  in  Bradley  v.  Duni- 
pace  (i),  the  words  "contents  unknown,  and  not  responsible  for 
weight,"  did  not  protect  the  master  who  had  signed  for  "467 
bags  of  rye  meal,  or  bran,  gross  35  tons  9  cwt.,  under  the  sub- 
joined marks  " ;  the  fact  being  that  bags  of  two  sizes  with  the 
same  marks  had  been  shipped,  and  the  bags  delivered  to  the 
holder  of  this  bill  of  lading  were  too  many  of  them  of  the  smaller 
size  to  make  up  the  gross  weight  of  35  tons  9  cwt. 

In  Parsons  v.  New  Zealand  Shipping  Co.  (k),  one  question  was  Condition  aa 
as  to  the  effect  of  the  clause :  "  The  ship  will  not  be  responsible  marMnT"'" 
for  correct  delivery  unless  each  package  is  distinctly,  correctly, 
and  permanently  marked  by  the  merchant  before  shipment  with 
a  mark  and  number  and  address."  An  error  in  copying  the 
marks  on  the  goods  into  the  bill  of  lading  made  it  impossible  to 
deliver  goods  marked  as  in  the  bill  of  lading.  It  was  held  by 
A.  L.  Smith,  M.  E.,  that  the  clause  exempted  the  signers  of  the 
bill  of  lading  from  liability;  although  it  precluded  them  (in 
his  opinion)  from  denying  the  shipment  of  goods  so  marked. 
"  Correctly  marked  "  meant  correctly  marked  so  as  to  accord 
with  the  bill  of  lading  (I). 

72.  Where   the   clause   "  weight,  &c.  unknown "   occurs,  the  Shipper  may 
shipper  is  entitled  to  the  benefit  of  it  as  well  as  the  shipowner,  "weight,  &c., 
Upon  shipping  a  case  of  silk  broadstuffs,  a  shipper,  by  mistake,  i^iifcnown." 
described  the  goods  in  the  bill  of  lading  as  linen  goods.     The 
master  before  signing  stamped  on  the  bill  of  lading  the  words 
"  weight,  value  and  contents  unknown."    Had  the  goods  been  Effect  of 
properly  described  the  rate  of  freight  to  be  paid  would  have  deKript?on, 
been  higher  than  was  in  fact  agreed.     Some  of  the  silks  were 
abstracted  from  the  case  before  delivery.     It  was  held  that  the 
misdescription  did  not  prevent  the  shipper  from  recovering  for 

(i)  (1862)  31  L.  J.,  Ex.  210  ;  32  L.  J.,  did  not.    His  difiSculty  is  perhaps  met 

Ex.  22  ;  1  H.  &  C.  521.     Of.  The  Emi-  by  the  consideration  that  the  elause  itself 

Uen  Marie,  (1875)  44  L.  J.,  Adm.  9 ;  32  intimated  that  the  statement  of  marks 

L.  T.  435  ;  2  Asp.  M.  C.  514.  was  not  made  by  the  person  signing, 

(k)  70  L.  J.,  K.   B.   404 ;    (1901)  1  and  that  he  was  not  to  be  responsible 

K.  B.  548,  mpra,  s.  70.  for  its  correctness  ;  of.  Jessel  v.  Bath, 

(0  (1901)  1 K.  B.  p.  561.  Collins,  L.  J.,  supra. 
seems  to  have  agreed,  but  Eomer,  L.  J., 

C— C.  H 
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Sect.  72.  the  loss  from  the  shipowner ;  the  effect  of  the  memorandum  was 
to  make  the  contract  one  for  the  carriage,  not  of  linen  goods,  but 
of  the  case  and  its  contents,  whatever  they  might  be  (m). 

A  doubt  was  expressed  whether  the  shipper  could  recover  more 
damages  than  if  the  parcel  had  contained  linen,  on  the  ground 
that  he  had  precluded  himself  from  saying  that  they  were 
anything  else  ;  but  the  point  was  not  decided. 

Another  question  discussed  was,  whether  there  would  have 
been  any  contract,  had  the  memorandum  not  been  inserted? 
Grove,  J.,  thought  that  where  a  party  entering  into  a  contract 
"  for  carriage  of  goods,  even  without  fraud,  describes  the  goods 
to  be  carried  as  goods  of  a  certain  character,  the  contract  is  to 
carry  goods  of  that  character,  and  not  of  another  character  "  (n). 

But  Brett,  J.,  said  that  "  still  there  would  have  been  a  delivery 
of  the  goods  shipped  to  the  defendants,  and  an  acceptance  of  such 
goods  to  be  carried  for  reward.  What,  then,  would  have  been  the 
effect  of  the  statement  in  the  bill  of  lading  that  the  goods  were 
linen  goods  ?  It  is  not  necessary  to  decide  the  point,  and  I  do  not 
decide  it,  but  I  am  inclined  to  think  that  the  misrepresentation 
would  not  avoid  the  contract "  (o). 

It  seems  necessary  to  adopt  the  view  that  there  is  a  contract 
of  some  sort,  where  the  carriage  of  the  goods  has  been  actually 
undertaken.  Had  there  been  only  an  executory  contract,  had  the 
goods  been  still  on  the  quay  at  the  place  of  shipment  when  the 
mistake  was  discovered,  the  shipowner  might  have  put  an  end  to 
the  contract,  as  having  been  founded  on  a  mutual  mistake.  But 
having  actually  entered  upon  a  performance  of  the  intended 
contract,  by  dealing  with  the  subject-matter  in  fact  contemplated 
by  it,  though  not  rightly  described  in  it,  that  contract  seems  to 
be  the  only  one  that  can  determine  the  rights  of  the  parties. 
Even  if  the  shipper  had  been  guilty  of  fraud,  it  would  not  be 
competent  for  the  shipowner  to  put  an  end  to  the  contract, 
unless  he  could  restore  the  shipper  to  his  original  position. 
Though  he  would  not  in  that  case,  it  seems,  be  liable  in  damages 
for  a  loss  of  the  goods  (p). 

"  Good  order        73.  The  general  statement  in  the  bill  of  lading  that  the  goods 

and  Condi-         ,  ,  i  •         n  „  •  ■■        , 

tion."  have  been  shipped     m  good  order  and  condition,"  amounts  to  an 

(in)  Lebeau  v.  General  Steam  Nav.  Co.,  (o)  At  p.   95.     And  see  per  BoTill, 

(1872)  42  L.  J.,  C.  P.  1 ;  L.  E.,  8  C.  P.  88.       C.  J.,  at  p.  94. 
(re)  L.  E.,  8  0.  P.  at  pp.  97,  98.  (p)  See  infra,  s.  729. 
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admission  by  the  shipowner  that,  so  far  as  he  and  his  agents  had     Sect.  73. 
the  opportunity  of  judging,  the  goods  were  so  shipped  (q). 

And  such  an  admission  creates  an  estoppel  as  between  the 
shipowner  and  an  indorsee,  who,  on  the  faith  of  that  admission, 
has  become  indorsee  for  value  of  the  bill  of  lading.     Thus,  in 
the  Compania  Naviera  Vascongada  v.  Churchill  &  Sim  (r),  the 
master  had  signed  bills  of  lading  for  timber  as  "  shipped  in  good 
order  and  condition,"   "  to  be  delivered  in  like  good  order  and 
condition."     The  timber  had   before    shipment   become   badly 
marked  and  stained  by  petroleum,  and  thereby  commercially 
depreciated.     The  defendants  had  become  indorsees  of  the  bills 
of  lading,  for  value,  on  the  assumption  that  the  timber  was  in 
the  condition  as  described,  and  they  claimed  from  the  shipowner 
the  depreciation  in  value  caused  by  the  stained  condition,  which 
must  have  been  apparent  on  shipment.     Channell,  J.,  held  they 
were   entitled   to  recover,  since  the  shipowners*  had   failed  to 
deliver  the  timber  in  good  order  and  condition,  and  were  estopped 
by  the  terms  of  the  bill  of  lading  from  denying  that  it  was 
shipped  in  good  order  and  condition.     He  further  held  that  the 
statement  in  the  bill  of  lading  was  not  neutralised  or  qualified 
by  the  words  "  quality  and  measure  unknown,"  since  " '  condition ' 
refers   to   external   and   apparent  condition,  and    '  quality '   to 
something  which  is  usually  not  apparent,  at  all  events  to  an 
unskilled  person." 

Similarly  in  The  Peter  der  Grosse  (s),  it  was  held  by  Sir  E. 
Phillimore,  and  by  the  Court  of  Appeal,  that  the  clause  "  weight, 
contents  and  value  unknown,"  did  not  destroy  the  effect  of  the 
words  "  in  good  order,  &c.,"  as  an  admission  that  the  goods 
(bales  of  feathers)  were  in  good  order  externally.  James,  L.  J., 
said  (t)  :  "  The  bill  of  lading,  taken  together,  must  be  considered 
to  admit  that  the  goods  when  shipped  were,  as  far  as  they  could 
be  seen,  in  good  order  ;  and  by  adding  the  words  above  quoted, 
the  master  does  no  more  than  say  that  he  does  not  admit  anything 
as  to  the  contents  of  the  packages,  which  he  cannot  see.  He  does 
admit,  however,  that  the  goods  appear  to  be  in  good  condition 
outside,  and  this  throws  upon  the  appellants  the  onus  of  proving 

(?)  The  Freedom,  (1869)   38   L.  J.,      237 ;  11  Com.  Ca.  49  ;   10  Asp.  M.  C. 
Adm.    25  ;   L.  E.,  3  P.  C.  594  ;     The      177 ;  22  T.  L.  E.  85. 
Peter  der  Grosse,  (1876)  1  P.  D.  414  ;  (*)  (1876)  1  P.  D.  414 ;  34  L.  T  749  ; 

34  L.  T.  749 ;  3  Asp.  M.  C,  195.  3  Asp.  M.  C.  195. 

(r)  75  L.  J.,  K.  B.  94  ;  (1906)  1  K.  B.  («)  3  Asp.  M.  0.  195. 
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Sect.  73.  that  the  damage  did  not  arise  whilst  the  goods  were  on  board  the 
ship  or  in  their  custody,  or  that  it  comes  within  the  exceptions 
of  the  bills  of  lading"  (u). 

But  if  the  consignee  is  also  the  shipper  of  the  goods,  he  cannot 
rely  on  the  statement  as  to  their  condition  contained  in  the  bill 
of  lading  as  conclusive,  though  it  would  be  some  evidence 
against  the  shipowner.  The  latter,  as  against  the  shipper, 
would  not  be  estopped  from  showing  what  in  fact  their  condition 
was  on  shipment.  Thus,  in  The  Ida  (x),  under  such  circum- 
stances, the  Court  held  that  the  plaintiff  was  bound  to  make  out 
a  'prima  facie  case ;  either  by  showing  that  the  cargo  was  in  good 
condition  when  shipped,  or  that  the  damage  could  be  traced  to 
some  default  of  the  shipowner. 

Sutjeot  to  the       74.  The  contract  of  the  shipowner  in  the  bill  of  lading  is,  that 
exceptionsthe  ^®  ^'^^^>  Subject  to  the  excepted  perils,  which  we  shall  presently 

contract  is  to    discuss,  deliver  the  goods  at  their  destination  "in  the  like  good 
deliver  safely.  .  "*' — 

order  and  condition  "  in  which  they  were  when  shipped.  It  is 
therefore  in  form  an  absolute  undertaking,  subject  to  those 
exceptions ;  so  that  the  exceptions  implied  by  the  law,  m  tlie 
absence  of  an  express  contract,  do  not,  it  would  seem,  avail  the 
shipowner,  unless  they  are  expressly  excepted.  "  The  ordinary 
rule  of  law  is,  that  where  the  law  creates  a  duty,  and  the  party 
is  disabled  from  performing  it  without  any  default  of  his  own, 
by  the  act  of  God,  or  the  King's  enemies,  the  law  will  excuse 
him ;  but  where  a  party  by  his  own  contract  creates  a  duty,  he 
is  bound  to  make  it  good,  notwithstanding  any  accident  by 
inevitable  necessity  "  {y). 

It  does  not,  however,  appear  to  have  been  decided  that  a  bill 
of  lading  has  that  effect.  And  in  the  United  States  the  contrary 
was  held  by  the  Supreme  Court  of  Massachusetts,  in  Gage  v. 
Tirrell  (2).  The  bill  of  lading  exception  was  the  "  dangers  of  the 
seas  only  excepted,"  and  it  was  said  that  "  no  inference  can  be 
reasonably  drawn  from  the  exemption  of  the  carrier  by  a  special 
agreement  from  one  class  or  kind,  that  it  was  the  intention  of 
the  parties  that  he  should  assume  the  other,  for  which  the  law 

(u)  A  contrary  view  was  indeed  ex-  followed  by  Channel!,  J.,  in  the  Com- 
pressed in  The  Ida,  (1875)  32  L.  T.  pania  Naviera  Vascongada  v.  Churchill 
511.  &  Sim,  (1906),  1  K.  B.  at  p.  248. 

(»)  (1875)  32  L.  T.  541.   ,Cf.  Craig  d.  (^)  Per    Hellish,   L.  J.,   Nichols   iv 

Delargy  (1879)  16  (Sc.)  L.  E.  751 ;  Lord  Marsland,  (1876)  2  Ex.  D.  1,  at  p.  4. 
Shand's  opinion  in  the  latter  case  was  (£)  (1864)  9  Allen  (Mass.),  299. 
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would  not  hold  him  liable  if  there  had  been  no  exception  con- 
tained in  the  contract The  object  of  the  exception  was 

not  to  enlarge  the  carriers'  liability ;  on  the  contrary,  the 
purpose  was  to  put  an  additional  restriction  on  the  risks  which 
they  were  contented  to  bear." 

On  the  other  hand,  Willes,  J.,  in  Lloyd  v.  Guibert  (a),  said, — 

"  In  the   absence  of  express  provision   or  special   usage,   the 

general  law  itself,  in  many  points  of  view  only  a  more  extended 

usage,  supplies  the  gaps  which   the  parties  have  left,  and,  in 

doing  so,  sometimes  modifies  the  construction  of  general  words 

in  the  contract.     For  instance,  a  common  carrier,  while,  on  the 

one  hand,  he  is  bound  by  stringent  rules  for  the  protection  of 

his  customers,  on  the  other  hand  is  allowed  certain  exemptions 

from  liability,  even  upon  an  express  contract  if  it  do  not  exclude 

such  exemptions ;  thus,  by  the  common  law  of  England,  a  person 

who  expressly  contracts  absolutely  to  do  a  thing,  not  naturally 

impossible,  is  not  excused  for  non-performance  because  of  being 

prevented  by  the  acts  of  God,  or  the  King's  enemies  (Paradine  v. 

Jane  (6)) ;  and  yet,  in  consideration  of  the  risks  to  which  common 

carriers  are  exposed,  such  prevention  is  in  their  case  an  implied 

exception.     And  in  the  case  of  ordinary  bailees  entrusted  with 

the  custody  of  goods,  whether  by  express  contract  or  not,  the 

exceptions    of    overwhelming    force   (vis  major),   and   accident 

without  fault  (casus  fortuitus)  are  implied.    In  the  case  of  carriers 

by  sea,  these  latter  exceptions  (vis  major  and  casus  fortuitus)  are 

now  as  to  British  ships,  stipulated  for  by  the  common  exception 

in  the  charter-party,  or  bill  of  lading ;  whilst  in  foreign  contracts 

of  affreightment,  even  when  made  in  British  ports,  such  express 

stipulation    is    sometimes  omitted ;    as,   for   instance,    in   the 

Spanish  charter,  Blasco  v.  Fletcher  (c) ;  because,  by  the  law  of 

many  countries,  such  an  exception  is  implied.     (See  Casaregis, 

Disc.    XXIII. ;    Codigo   de    Comercio,   Art.   935 ;    Allgemeines 

Deutsches  Handels-gesetzbuch,  Art.  703.)     So  that,  in  the  case 

just  referred  to,  if  the  lex  loci  contractus  were  to  prevail,  the 

owner  of  a  Spanish  vessel,  chartered  in  Liverpool  for  Havana, 

might  lose  the  protection  which  the  owners  of  an  English  vessel 

would,  of  course,  have  stipulated  for." 


Sect.  74. 


(a)   (1865)  L.  E.,  1  Q.  B.  115,  at 
p.  121. 
(J)  (1670)  82  E.  E.  897  ;  Aleyn,  26. 


(fl)  (1863)  32  L.  J.,  C.  P.  28i  ;  14 
C.  B.  (N.  s.)  U7. 
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Sect.  74. 


Subject  to 
inherent 
defects,  and 
general  ayer- 


And  subject 
to  exemptions 
by  statute. 


It  would  seem  from  this  that  the  learned  judge  was  of  opinion, 
that  if  the  exceptions  "  act  of  God  and  Queen's  enemies  "  were 
omitted  from  an  English  bill  of  lading,  the  shipowner  would  not 
be  protected  against  them  (d).  The  usual  practice  is  to  insert 
the  exceptions  expressly. 

75.  But  the  undertaking  to  deliver  "  in  the  like  good  order 
and  condition  "  is  understood  to  be  subject  to  any  changes  which 
may  have  taken  place  in  the  thing  itself,  apart  from  the  action 
of  adventitious  causes.  So  that,  if  the  goods  became  deteriorated, 
or  wasted,  owing  to  the  progress  of  some  defect  or  quality  in 
themselves,  the  shipowner  is  not  responsible  for  that  change  or 
loss,  although  he  may  not  have  expressly  excepted  those  risks. 
Thus,  where  oilcake  has  been  shipped  under  a  bill  of  lading 
which  only  excepted  "  dangers  of  the  sea,"  Sir  J.  Napier  said, 
"  It  would  be  unreasonable  to  make  the  shipowners  responsible 
for  deterioration  or  damage  caused  by  latent  imperfection  or 
defects  of  the  oilcake,  which  could  not  be  supposed  to  have  been 
known  to  them  at  the  time  of  shipment "  (e). 

Nor  does  the  bill  of  lading  make  the  shipowner  liable  for 
general  average  losses  of  the  goods  (/). 

76.  Further,  the  exemptions  from  liability  established  by_ 
statute  apply,  notwithstanding  the  form  of  the  bill  of  lading ; 
both  as  to  total  liability,  and  as  to  special  risks  (g). 

In  Baxendale  v.  Great  Eastern  Bail.  Co.  (h),  a  case  of  pictures 
had  been  shipped  at  Eotterdam  under  a  bill  of  lading,  by  which 
they  were  to  be  delivered  "  in  the  like  good  order  and  condition 
at  the  port  of  London  via  Harwich."  At  Harwich  they  were 
forwarded  by  train  to  London,  but  were  lost  on  the  way.  The 
defendants  claimed  exemption  from  liability  under  sect.  1  of  the 
Carriers  Act,  1830,  on  the  ground  that  the  value  of  the  case 
exceeded  101.,  and  that  no  declaration  of  its  value  had  been  made. 
It  was  held,  by  the  Exchequer  Chamber,  that  notwithstanding 


(d)  See  per  Kelly,  C.  B.,  Kay  u. 
Wheeler,  (1867)  L.  E.,  2  C.  P.  302,  p.  303. 
Cf.  Baxendale  v.  G.  E.  Rail.  Co.,  (1869) 
38  L.  J.,  Q.  B.  137  ;  L.  R.,  4  Q.  B.  244, 
infra,  s.  76. 

(e)  The  Freedom,  (1869)  L.  R.,  8 
P.  C.  594,  at  p.  600.  Cf.  The  Ida,  (1875) 
32  L.  T,,  541  ;  supra,  s.  12.  , 

(/)  See  Burton  v.  English,  (1883)  53 


L.  J.,  Q.  B.  133  ;  12  Q.  B.  D.  218  ;  5 
Asp.  M.  C.  187,  supra,  s.  15. 

(^)  Sup]'a,ss.2ietse(2.  See  Williams 
V.  African  Steamship  Co.,  (1856)  26 
L.  J.,  Ex.  69  ;  1  H.  &  N.  300 ;  More- 
wood  V.  PoUok,  (1853)  22  L.  J.,  Q.  B. 
250  ;  1  E.  &  B.  743. 

(A)  (1869)  38  L.  J.,  Q.  B.  137 ;  L.  K., 
4  Q.  B.  244. 
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the  bill  of  lading  the  goods  were  carried  by  the  defendants  from     Sect.  76. 

Harwich  to  London  as  common  carriers,  with  the  liabilities  of 

common  carriers,  except  those  excepted  in  the  bill  of  lading ;  and 

that  they  were  entitled  to  the  benefit  of  the  Carriers  Act.     Also, 

that  sect.  6  of  that  Act,  by  which  it  is  not  to  be  construed  to 

"  annul  or  in  anywise  affect  any  special  contract,"  only  applies 

to  special  contracts  which  are  inconsistent  with  sect.  1. 

To  the  objection  that  the  bill  of  lading  clearly  related  to  that 
part  of  the  transit  which  was  to  be  by  railway,  and  that  it  con- 
stituted a  contract  in  which  the  defendant's  capacity  of  common 
carriers  was  not  an  element,  Kelly,  C.  B.,  delivering  the  judgment 
of  the  Court,  said  (i) :  "  It  is  an  answer  to  that  objection  to  say 
the  contract  amounted  only  to  this :  '  We  (the  plaintiffs)  deliver 
these  goods  to  you  (the  defendants)  to  be  conveyed  from  Harwich 
to  London  in  your  capacity  of  common  carriers;  but  whereas 
you  would,  as  such  carriers,  be  liable  to  loss  arising  from  railway 
accidents,  we  will  specially  exempt  you  from  that  liability.'  It 
is  merely  a  particular  exception  engrafted  on  the  contract,  which, 
as  to  all  else,  is  a  contract  with  the  defendants  in  their  character 
or  capacity  of  common  carriers Under  these  circum- 
stances, it  appears  to  us  all  that  the  true  effect  of  this  contract, 
by  means  of  the  bill  of  lading,  is  that  these  goods  were  delivered, 
so  far  as  relates  to  the  conveyance  of  them  from  Harwich  to  London, 
to  the  defendants  in  their  character  of  common  carriers,  and 
they  were  to  have  all  the  liabilities  of  common  carriers,  except 
only  those  which  are  excepted  in  the  bill  of  lading ;  and  they  are 
also  entitled,  as  common  carriers,  to  the  protection  from  liability 
which  was  conferred  upon  them  by  the  Act  of  Parliament." 

77-  In  construing  in  a  bill  of  lading  the  exceptions  to  the  ship-  Exceptions 
owner's  liability,  the  rule  is  to  be  remembered  that  where,  the  agaLst^ship- 
words  leave  the  intention  in  doubt  they  are  to  be  construed  owner  when 

— s! ambiguous. 

against  the  person  for  whose  benefit  they  have  been  introduced. 
Their  meaning  is  not  to  be  extended  to  give  him  a  protection  for 
which  he  has  not  bargained  in  clear  terms.  In  the  words  of 
Lord  Loreburn,  L.C.,  in  Nelson  Line  v.  Nelson  (2)  {k),  "  The  law 
imposes  on  ship-owners  a  duty  to  provide  a  seaworthy  ship  and 
to  use  reasonable  care.  They  may  contract  themselves  out  of 
these  duties,  but  unless  they  prove  such  a  contract  the  duties 

(i)  L.  E.,  4  Q.  B.  at  pp.  255—6.  (K)  (1908)  A.  C.  16  at  p.  19. 
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Sect.  77.     remain ;  and  such  a  contract  is  not  proved  by  producing  language 

'  which  may  mean  that  and  may  mean  something  different.    As 

Lord  Macnaghten  said  in  Elderslie  Steamship  Co.  v.  Borth- 

wick  (1)  (l),  '  an  ambiguous  document  is  no  protection.'     That  is 

the  ground  on  which  I  rest  my  opinion." 

Where  a  contract  provided  that  the  carriers,  while  taking 

every  reasonable  precaution  for  the  safety  of  the  goods,  were 

not  to  be  liable  for  any  loss  or  damage,  including  negligence, 

which  could  be  covered  by  insurance,  it  was  held  by  Bray,  J. 

that  the  two   provisions  were  inconsistent,  and   the   document 

too  ambiguous  to  protect  the  carriers  against  liability  for  a  loss 

caused  by  the  negligence  of  their  servants.   But  this  decision  was 

reversed  by  the  Court  of  Appeal,  who  held  that  the  prior  clause 

was  merely  a  recital  of  the  careful  practice  of  the  carriers  (m). 

Negligence  Thus,  it  is  presumed,  unless  stated  to  the  contrary,  that  the_ 

bT*geiiMal^      shipowner  is  to  continue  liable  for  negligent  acts  and  defaults,  com- 

words.  I  mitted  by  himself,  or  by  his  servants  or  agents  engaged  in  perform- 

jing  the  contract,  and  for  losses  caused  by  the  unseaworthiness  or 

I  unfitness  of  the  vessel.   General  words,  therefore,  excepting  losses 

from  a  particular  cause,  do  not  protect  him  if  that  cause  came 

into  operation  through  such  neglects  or  defaults  (n). 

Thus,  the  exception  "  breakage  and  leakage  "  will  not  free  the 
shipowner  from  liability  for  a  break,  or  leak,  caused  by  negligence 
of  the  crew  in  handling  or  stowing  the  goods  (o).  And  the 
exception  "accidents  or  damage  of  the  seas,  rivers,  or  navigation," 
will  not  cover  a  collision  with  another  vessel  caused  by  negligent 
navigation  of  the  vessel  carrying  the  goods  (p).  So,  an  exception 
of  loss  "  which  can  be  covered  by  insurance  "  did  not  cover  a  loss 
by  sea  perils    brought   about    by  negligence    of    the  owner's 

(0  (1905)  A.  C.  93  at  p.  96.  K.B.750  ;  8  Com.  Ca.  155;  afEd.73L.  J., 

(m)  Eosin  &  Turpentine  Co.  i.  Jacob,  K.  B.  222  ;  (1904)  1  K.  B.  412  ;  9  Com. 

(1909)  14  Com.  Ca.  78  ;  25  T.  L.  R.  345.  Ca.  120. 

25  T.  L.  E.  687,  Cozens  Hardy,  M.E.,  (o)  Phillips  v.  Clark,  (1857)  26  L.  J., 

dissenting.  C.  P.  168  ;  2  C.  B.  (N.  s.)  156  ;  Czech  r. 

in)  See   also  the  judgments  in  The  General  Steam  NaT.  Co.,  (1867)  37  L.  J., 

Xantho,  (1887)  12  A.  C.  503,  pp.  510,  C.  P.  3  ;  L.  E.,  3  C.  P.  14. 
515  ;  Hamilton    t.   Pandorf,   (1887)   12  (jp)  Grill  i:  General  Iron  Screw  Col- 

A.  C.  518,  pp.  524,  526,  528  ;  Dunn  v.  lier  Co.,  (1868)  35  L.  J.,  C.  P.  321  ;  37 

Bucknall,  (1902)  2  K.  B.  p.  621.     Also  L.  J.,  C.  P.  205  ;  L.  E.,  1  C.  P.  600  ; 

per    Bowen,    L.    J.,    in    Steinman    v.  L.  E.,  3  C.  P.  476  ;  Lloyd  ».  General  Iron 

Angler,  (1891)  1  Q.  B.  619,  p.  623  ;  and  Screw  Collier  Co.,  (1864)  33  L.  J.,  Ex. 

per  Walton,  J.,  in  Price  v.  Union  Lighter-  269  ;  3  H.  &  C.  284. 
age  Co.,  72  L.  J,,  K.  B.  374  ;  (1903)  1 
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servants  (q),   or  by  the  unseaworthiness   or    unfitness   of    the     Sect.  77. 
ship  (q).    And  a  clause  that  "  in  no  case  is  the  steamship  to  be 
held  liable  for  heating"  did  not  exempt  liability  for  heating 
caused  by  improper  stowage  (?■). 

In  the  same  way,  the  exception  "  thieves  "  has  been  held  not 
to  include  thefts  by  persons  on  board  the  ship.  "  It  is  not,  1 
think,  reasonable  to  suppose,  where  the  language  used  is  ambi- 
guous, that  it  was  intended  that  the  shipowner  should  not  be 
liable  for  thefts  by  one  of  the  crew  or  persons  on  board.  The 
shipowner  must  protect  himself,  if  he  intends  this,  by  the  use  of 
unambiguous  language  "  (s). 

So,  again,  a  condition  that  the  carrier  is  not  to  be  responsible 
for  loss  occasioned  by  the  restiveness  of  an  animal  carried  does 
not  relieve  him  from  liability,  if  the  restiveness  produced  the 
injury  owing  to  failure  of  due  care  by  the  carrier's  servants  (t). 
And  where  cattle  were  carried  on  deck  at  "  owner's  risk,"  and 
the  shipowners  were  not  to  be  "  accountable  for  mortality  from 
whatever  cause  arising,"  they  were  still  held  liable  for  a  loss  of 
the  cattle  by  a  jettison  improperly  made  by  the  master  (m). 

Similarly,  a  clause  giving  liberty  to  overcarry  the  goods  if 
discharge  could  not  be  effected  without  undue  detention,  did  not 
protect  the  shipowner  from  liability  for  overcarrying  where  the 
circumstances  causing  that  need  were  brought  about  by  negligence 
of  his  servants  (f). 

On  the  other  hand,  in  Dixon  v.  Eoyal  Exchange  Shipping 
Co.  (w),  Cave,  J.,  held  that  the  exception  of  "  jettison  "  in  a  bill 
of  lading  meant  unnecessary  jettison,  or  jettison  rendered  neces- 
sary by  the  default  or  neglect  of  the  master  or  crew  ;  for  a  bill  of 
lading  does  not  ordinarily  deal  with  proper  acts  of  jettison. 

(j)  Price  V.    0niou  Lighterage  Co.,  186. 

72  L.  J.,  K.  B.  374  ;  73  L.  J.,  K.  B.  222  ;  (u)  Companhia  de  Nav.  la  Flecha  v. 

■  (1903)  1  K.  B.  760  ;  (1904)  1  K.  B.  il2j  Brauer,  (1897)  168  U.  S.  104.     But  in 

8  Com.  Ca.  l.-iS  ;  9  Com.  Ca.  120;  Nelson  Wade  v.  Cockerline,  (1905)  10  Com.  Ca. 

Line  v.  Nelson  (2),  supra.  47  ;  21  T.  L.  E.  296,  Kennedy,  J.,  was 

(f)  The  Pearlmoor,  73  L.  J.,  P.  50  ;  disposed,  though  the  point  was  uuneces- 

(1904)  P.  286  ;  9  Asp.  M.  C.  540.  sary  to  his  judgment,  to  give  a  wider 

(s)  Per  Lush,  J.,  Taylor  v.  Liverpool  meaning  to  these  words.    In  the  Court 

and  Great  Western  Steamship  Co.,  (1874)  of  Appeal,  10  Com.  Ca.  115,  no  opinion 

L.  R.,  9  Q.  B.  at  p.  550  ;  Steinman  v.  was  expressed    on    this    matter.      See 

Angier  Line,  60  L.  J.,  Q.  B.  425  ;  (1891)  further  infra,  s.  103. 

1  Q.  B.  619  ;  7  T.  L.  E.  398.  (f)  Searle  v.  Lund,  (1904)  19  T.  L.  R. 

(0  GiU  V.  M.   S.  and  L.  Rail.   Co.,  509  ;  20  T.  L.  R.  390  ;  9  Asp.  M.  C.  557. 

(1873)  42  L.  J.,  Q.  B.  89  ;  L.  R.,  8  Q.  B.  (to)  Times,  Dec.  20,  1884. 
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Sect.  77.         Further,   a   general    exception    ma,y  protect    the   shipowner 
against  liability  for  loss  due  to  negligence  of  other  servants,  not 

I  engaged  in  carrying  out  the  contract.  Thus  "  collision  "  was 
held  to  cover  a  loss  by  collision  caused  by  negligent  navigation 
of  another  ship  belonging  to  the  same  owners  (x). 

Onus  of  78.  Ordinarily  the  burden  of  proving  that  a  loss  which  has 

^^°°  '  occurred  has  been  due  to  an  excepted  cause,  falls  upon  the  ship- 

owner who  seeks  to  excuse  himself  (y).  Thus,  if  there  be  a  doubt 
whether  damage  to  a  cargo  has  arisen  from  bad  stowage,  or  from 
excepted  perils  of  the  sea,  the  shipowner  relying  on  the  exception 
must  prove  that  the  perils  of  the  sea  caused  it.  And  where  it- 
appears  that  two  causes  have  contributed  to  the  loss,  one  of  which 
only  is  excepted,  the  shipowner  must  distinguish  between  the 
damage  which  was  and  was  not  due  to  that  (z). 

But  if  a  loss  apparently  falls  within  an  exception,  the  burden 
of  showing  that  the  shipowner  is  not  entitled  to  the  benefit  of 
the  exception,  on  the  ground  of  negligence,  is  upon  the  person 
so  contending  (a). 

In  Czech  v.  General  Steam  Navigation  Co.  (a),  the  bill  of  lading 
excepted  "leakage  and  damage";  the  goods  were  damaged  by 
oil  on  the  voyage ;  there  was,  however,  no  oil  in  the  cargo ;  but 
it  was  shown  that  on  deck,  over  the  place  where  the  goods  were 
stowed,  there  were  two  cranes  worked  by  donkey-engines,  which 
were  lubricated  with  oil.  This  was  sufficient  evidence  of  negligence 
to  support  a  verdict  against  the  shipowner. 

Similarly  "  if  a  prima  facie  case  of  perils  of  the  seas  is  made 
out,   and   the   plaintiffs    allege    unseaworthiness,   it    is    upon 

(a;)  Charteiea    Mercantile    Bank   of  (1894)  P.  226  ;  Ohrloff  v.  Briscal,  (1866) 

India  r.  Netherlands,  &c.  Co.,  (1883)  62  L.   K.,   1  P.   C.   231,  p.  238 ;  Czech  v. 

L.  J.,  Q.  B.  £20  ;  10  Q.  B.  D.  521 ;  5  Asp.  General  Steam  Nav.  Co.,  (1867)  37  L.  J., 

M.  C.  65.  C.  P.  3  ;  L.  E.,  3  C.  P.   U ;  Taylor  v. 

(_y)  Taylor    v.    Liverpool  and  Great  Liverpool  and  Great  Western  Steamship 

Western  S.S.  Co.,  (1874)  43  L.  J.,  Q.  B.  Co.,  (1874)  43  L.  J.,  Q.  B.  205  ;  L.  E.,  » 

205  ;  L.   E.,  9    Q.    B.    546  ;  Smith    v.  Q.  B.  546  ;  Peninsular  &  Oriental  Co.  v. 

Bedouin  Steam  Nav.  Co.,  65  L.  J.,  P.  C.  Shand,   (1865)   16   E.  E.   103  ;  3  Moo. 

8  ;  (1896)  A.  C.  70.  P.   C,  (N.   S.)  272 ;  Craig  v.    DelargT, 

(«)  The  Eona,  (1884)  51  L.  T.  28,  p.  (1879)   16   Sc.  L.  E.  751  ;  WiUiams  v. 

32  ;  The  Alexandra,   (1866)   14   L.  T.  Dobbie,     (1884)    21    Sc.    L.    R.    336 ; 

742;  Adam  v.  Morris,  (1890)  18  Sess.  Horsley  r.  Baxter,  (1893)  20  Sess.  Ca. 

Ca.   (4th)   153.     Cf.   Muddle  v.   Stride,  (4th)  333.     Of .  per  Ld.  Herschell  in  The 

(1840)  9  C.  &  P.  380.  Xantho,  (1887)  12  A.  C.  503,  p.  612. 

(a)  The  GlendaiToch,  63  L,  J.,  P.  89  ; 
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the    plaintiffs   that   the    burden   of    proving    unseaworthiness     Sect.  78. 
rests  "(&).  ■ 

79.  The  following  are  some  instances  (c)  of  the  principle  that  Warranty  of 

.v  J.  .        TT         -,     ,    T  •  111        !•  ,  -1  seaworthiness 

the  ordinary  impued  undertakings  by  the  shipowner  to  provide  a  not  affleoted. 
ship  that  is  fit  for  the  cargo,  and  to  have  her  seaworthy  for  the 
voyage  on  sailing  (d),  are  not  affected  by  the  exceptions  in  the 
bill  of  lading,  unless  that  is  clearly  stipulated  (e). 

In  Seville  Sulphur  Co.  v.  Colvils(/),  the  exception  was  of 
"  negligence  of  navigation  of  whatsoever  nature  and  kind  during 
said  voyage."  The  damage  was  found  to  be  the  result  of  taking 
muddy  water  into  the  boilers  before  sailing,  which,  in  the  judg- 
ment of  the  Court,  rendered  the  vessel  unseaworthy;  and  it  was 
treated  as  clear  that  this  made  the  shipowners  liable,  whether  the 
taking  in  water  was  an  act  of  "  navigation  "  or  not  (g). 

In  Thin  v.  Eichards  (h),  the  ship  "  being  tight,  &c.,"  was  to 
proceed  to  Oran,  and  load  a  part  cargo  of  esparto  grass  (having 
liberty  to  fill  up  with  ore)  for  Garsfcon ;  "  any  act,  neglect  or 
default  whatever  of  pilot,  master  or  crew  in  the  management  or 
navigation  of  the  ship  "  excepted.  After  loading  esparto  at  Oran 
the  ship  went  to  Huelva,  and  filled  up  with  ore.  She  left  Oran 
without  a  sufficient  supply  of  coal  for  the  voyage  to  Garston ;  and 
at  Huelva,  owing  to  a  mistake  of  the  engineer,  she  took  in  no 
further  coal.     She  was  ultimately  lost  owing  to  want  of  coal. 

(J)  Gorell  Barnes,  P.  The  Northum-  77  L.  J.,  K.  B.  32  ;  (1908)  A.  C.  16  ;  13 
bria  (1906)  P.  292,  at  p.  298.  Com.  Ca.  104  ;  10  Asp.  M.  C.  581  ;  24 

(c)  See  further  on  this  point  infra,      T.  L.  R.  114. 

B.  102  a.  (/)  (1888)  25  Sc.  L.  E.  437. 

(d)  Supi-a,  ss.  17 — 21.  (.9)  See  per  Lord  Young.    And  see 

(e)  Steel  I'.  State  Line  Steamship  Co.,  also  Cunningham  v.  ColTils,  (1888)26 
(1877)  3  A.  C.  72  ;  Leuw  v.  Dudgeon,  Sc.  L.  E.  249.  On  the  other  hand,  the 
(1867)  37  L.  J.,  C.  P.  5  n.  ;  L.  E.  3  C.  P.,  exception  "  vermin  "  has  been  held  to 
17,  n.  ;  The  Glenfruin,  (1885)  54  L.  J.,  excuse  liability  for  damage  by  rats  in 
Adm.  49  ;  10  P.  D.  103  ;  Gilxoyv.  Price,  the  ship  eating  the  cargo,  where  reason- 
(1893)  A.  C.  56  ;  7  Asp.  M.  C.  314  ;  able  care  was  taken  to  keep  the  ship 
Cargo  per  Maori  King  v.  Hughes,  64  free  of  them.  The  Timor,  (1895)  67 
L.  J.,  Q.  B.  744;  (1895)  2  Q.  B.  550.  Fed.  Eep.  356.  Cf.  Stevens «.  NaT.  Gen. 
The  warranty  may  be  qualified  or  got  Italiana,  (1889)  39  Fed.  Eep.  562. 

rid  of,  by  apt  words,  e.i/.,  "warranted  (A)  Thin  ii.  Eichards,  62  L.  J.,  Q.  B.  39  ; 

seaworthy  only  so  far  as  ordinaiy  care  (1892)  2  Q.  B.  141  ;  so  also  The  Vorti- 

can  provide  "  ;  Cargo  ex  Laertes,  (1887)  gern,  68  L.  J.,  P.  49  ;  (1899)  P.  140  ;  8 

57  L.  J.,   Adm.   108  ;  12  P.    D.    187.  Asp.  M.  C.  523.    And  see  Greenock  S.S. 

Elderslie  Steamship  Co.  v.  Borthwick  (1),  Co.  c.  Maritime  Ins.  Co.,  72  L.  J.,  K.  B. 

74  L.  J.,  K.  B.  338  ;  (1906)  A.  C.  93  ;  868  ;  (1903)  1  K.  B.  367  ;  (1903)  2  K.  B. 

10  Com.  Ca.  109  ;  10  Asp.  M.  C.  24  ;  21  657  ;  9  Asp.  M.  C.  364. 
T.  L.  E.  277  ;  Nelson  Line  i:  Nelson  (2) 
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Sect.  79. 


Clauses 
limiting 
extent  of 
liability. 


Held,  by  the  Court  of  Appeal,  that  the  owners  were  liable  for  the 
loss  of  the  esparto.  Notwithstanding  the  exception,  they  were 
liable  for  not  having  had  the  ship  properly  equipped  for  the 
voyage,  either  at  Oran  or  at  Huelva. 

It  has  been  held  in  America,  by  a  majority  of  the  Supreme 
Court,  that  the  shipowner  is  liable  for  a  loss  due  to  a  latent 
defect  in  the  propeller  shaft,  notwithstanding  an  exception  of 
"  loss  or  damage  from  ....  machinery  or  defects  therein " ; 
the  defect  being  such  that  the  ship  was  unseaworthy  when  she 
sailed©.  So,  also,  where  the  exception  was  of  "  latent  defects 
in  hull,  tackle,  &c."  0). 

79a.  A  clause  limiting  the  extent  of  a  shipowner's  liability 
involves  somewhat  different  considerations,  since  it  pre-supposes 
that  but  for  such  a  clause  the  shipowner  would  be  liable  for  the 
whole  amount.  The  clause  can  therefore  only  apply  to  cases  for 
which  no  other  exception  is  provided  by  the  contract,  and  if  such 
cases  are  cases  of  loss  due  to  the  shipowner's  negligence,  the 
shipowner  will  be  protected  by  the  clause  notwithstanding  that 
the  loss  has  been  caused  by  his  negligence.  Thus  in  Baxter's 
Leather  Co.  v.  Eoyal  Mail  Steam  Packet  Co.  (k)  the  bill  of  lading 
exempted  the  shipowner  from  liability  for  losses  caused  by 
certain  specified  perils,  even  though  due  to  negligence,  and  then 
provided  that  in  respect  of  certain  goods  he  was  not  to  be  liable 
at  all,  and  in  respect  of  certain  other  goods  not  liable  beyond  a 
limited  amount,  unless  the  nature  of  the  goods  were  declared  and 
a  higher  rate  paid.  A  loss  having  occurred  through  the  negli- 
gence of  the  shipowner,  but  not  by  any  of  the  specified  perils,  it 
was  held  that  the  contract  entitled  him  to  limit  his  liability 
whether  the  loss  were  due  to  the  negligence  of  him  or  his 
servants  or  not. 

But  such  a  clause  would  not  affect  the  shipowner's  obligation 
to  provide  a  seaworthy  ship.  Thus  in  Tattersall  v.  National 
Steamship  Co.  (Z),  cattle  had  been  shipped  under  a  bill  of  lading, 

CO  The   Caledonia,  (1895)  157  U.  S. 
124.    As  to  the  effect  of  the  Harter  Act, 


1893,  see  post,  s.  103  (a). 

(i)  The  Carib  Prince,  (1898)  170  U. 
S.  655,  following  The  Caledonia,  supra. 
A  defect  is  said  to  be  latent  when  it 
could  not  be  discovered  by  a  person  of 
competent  skill  using  ordinary  care. 
See  the  Homer,  (1900)  99  Fed.  Eep.  795. 


In  Jackson  v.  Mumford,  (1903)  8  Com. 
Ca.  61  ;  9  Com.  Ca.  114, "  latent  defect  " 
was  held  not  to  cover  defect  in  design. 

(74)  77  L.  J.,  K.  B.  988  ;  (1908)  1  K. 
B.  796  ;  (1908)  2  K.  B.  626  ;  24  T.  L.  K. 
537. 

(1)  (1884)  53  L.  J.,  Q.  B.  332  ;  12 
Q.  B.  D.  297  ;  5  Asp.  M.  C.  206. 
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by  which  it  was  stipulated  that  the  defendants  were  "  in  no  way  Sect.  79a. 
responsible  for  either  their  escape  from  the  steamer,  or  for 
accidents,  disease,  or  mortality,  and  that  under  no  circumstances 
shall  they  be  held  liable  for  more  than  51.  for  each  of  the 
animals."  The  ship  had  not  been  properly  cleansed  before  the 
cattle  were  received  on  board,  and  in  consequence  they  were 
affected  by  foot-and-mouth  disease.  It  was  held  that  the  liability 
of  the  defendants  was  not  limited  by  the  clause  to  51.  for  each  of 
the  cattle.  For  the  stipulations  of  the  bill  of  lading  related  to 
the  carriage  of  the  goods  on  the  voyage,  and  did  not  affect  the 
liability  to  provide  a  ship  fit  for  the  reception  of  the  cattle. 

But  on  the  other  hand  such  a  clause  would  apply  if  the  ship- 
owner's obligation  were  not  to  provide  a  seaworthy  ship,  but  only 
to  exercise  due  diligence  to  do  so ;  hence  in  Morris  v.  Oceanic 
Steam  Navigation  Co.  (m),  a  clause  in  a  bill  of  lading  for  cigars, 
stating  an  agreement  that  the  value  of  each  package  did  not 
exceed  100  dollars,  unless  otherwise  stated  therein,  was  held  to 
limit  the  shipowner's  liability,  although  the  loss  had  been  due 
to  unseaworthiness  of  the  ship.  The  bill  of  lading  contained  an 
exception  of  loss  by  unseaworthiness  provided  the  owners  exer- 
cised due  diligence  to  make  the  vessel  seaworthy,  but  that 
condition  had  not  been  satisfied.  Mathew,  J.,  held  that  the 
intention  was  to  limit  the  owner's  liability  in  the  event  of  such 
a  breach. 

80.  Again,  the  shipowner's  obligation  to  contribute  to  general  Nor  liability 
./.  J!   j_i  J       T      •         J.1  '11    to  contribute 

average  sacrifices  of  the  cargo,  made  durmg  the  voyage,  will  m  general 
continue,  notwithstanding  general  words  in  the  bill  of  lading  average. 
which  may  seem  wide  enough  to  exclude  that  liability.  If  the 
liability  is  not  to  exist,  that  must  be  stipulated  in  express  terms. 
Where  a  sacrifice  was  made  in  consequence  of  a  fire  which 
occurred  on  board,  and  the  bill  of  lading  excepted  fire  on  board 
and  any  consequences  of  it,  it  was  held  that  that  did  not  relieve 
the  owner  from  contribution  (n). 

So,  where  a  bill  of  lading  provided  that  the  shipowner  was 
"  not  to  be  liable  for  any  damage  to  any  goods  which  is  capable 
of  being  covered  by  insurance,"  Lush,  J.,  following  the  former 
case,  held  that  this  did  not  excuse  him  from  contributing  to  a 

(m)  (1900)  16  T.  L.  R.  533.  Greenshields,  Cowie  &  Co.  v.  Stephens, 

(71)  Schmidt  r.  Koyal  Mail  Steamship       77  L.  J.,  K.  B.  985  ;  (1908)  A,  0.  431  ; 
Co.,   (1876)   45   L.  J.,  Q.   B.  646.    Cf.      24  X.  L.  E.  880. 
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Sect.  80.  general  average  sacrifice  of  the  goods.  He  said,  "  I  adopt  the 
words  which  I  used  in  that  case,  and  repeat  that  the  ofiSce  of 
the  bill  of  lading  is  to  provide  for  the  rights  and  liabilities  of  the 
parties  in  reference  to  the  contract  to  carry,  and  is  not  concerned 
with  liabilities  to  contribution  in  general  average,  and,  unless 
the  contrary  appears,  the  words  used  must  be  so  construed"  (o). 
A  similar  point  was  decided  in  Burton  v.  English  (p).  A 
charter-party  had  provided  that  the  vessel  should  be  "  provided 
with  a  deck  load,  if  required,  at  full  freight,  but  at  merchant's 
risk."  A  deck  load  had  been  taken,  and  had  been  properly 
jettisoned  to  save  the  rest  of  the  adventure.  The  Court  of 
Appeal,  reversing  Cave,  J.,  decided  that  the  shipowner  was  not 
protected  by  the  words  "  at  merchant's  risk ''  from  liability  to 
contribute  to  the  general  average. 

81.  The  exception  "  act  of  God  "  is  that  which  has  already  been 
dealt  with  as  a  limitation,  at  common  law,  of  the  carrier's  liability, 
where  no  express  contract  has  been  made  (q). 

"  The  King's  enemies  "  is  also  an  exception  at  common  law  (r) ; 
and  its  effect,  when  expressed,  does  not  appear  to  be  any  wider ; 
except,  perhaps,  in  the  case  of  a  foreign  ship,  when  the  clause 
will  be  read  to  include  the  sovereign  of  the  master  who  has  made 
the  contract. 

In  Eussell  v.  Niemann  (s)  the  ship  and  her  owners  belonged  to 
Mecklenburg,  as  also  did  the  master  who  gave  the  bill  of  lading : 
the  goods  were  shipped  in  Eussia,  and  were  to  be  carried  to 
England.  The  Court  held  that  the  exception  "  King's  enemies  " 
included  at  least  the  enemies  of  the  sovereign  of  the  person  who 
made  the  stipulation  (i). 

"Eestraints  82.  " Eestraints  of  princes,  rulers,  and  peoples"  covers  any 

o  ^^imces,       forcible  interference  with  the  voyage  or  adventure  at  the  hands 

of  the  constituted  government,  or  ruling  power  of  any  country  (m). 


"  Act  of  God 
and  King's 
enemies." 


(o)  Crooks  V.  Allan,  (1879)  49  L.  J., 
Q.  B.  201  ;  5  Q.  B.  D.  38.  So  as  to  an 
exception  of  "Jettison,"  The  Alliance, 
(1894)  64  Fed.  Eep.  871. 

ip-)  (1883)  52  L.  J.,  Q.  B.  386;  53 
L.  J.,  Q.  B.  138  ;  10  Q.  B.  D.  426  ;  12 
ib.  218  ;  5  Asp.  M.  C.  187. 

(d)  Supra,  s.  7. 

(r)  8up7'a,  s.  11. 

(s)  (1864)  34  L.  J.,  C.  P.IIO  ;  17_C.:B. 


(N.  s.)  163. 

(i)  And  see  The  Teutonia,  (1872)  41 
L.  J.,  Adm.  57  ;  17  E.  E.  366  ;  L.  K.  3 
A.  &  E.  394  ;  L.  E.,  4  P.  C.  171 ;  8  Moo. 
P.  C.  (N.  s.)  411  ;  The  Heinrich,  (1871) 
L.  E,,  3  A.  &  E.  424. 

(u)  Nesbitt  «.  Lushington,  (1792)  4 
T.  E.  783.  As  to  restraint  by  the  govern- 
ment of  the  shipowner's  country,  see 
Aubert  v.  Grey,  (1862)  32  L.  J.,  Q.  B. 
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whether  done  by  it  as  an  enemy  of  the  state  to  which  the  ship  Sect.  82. 
belongs,  or  not.  For  example,  orders  of  government  prohibiting 
or  restricting  the  exportation  or  landing  of  goods ;  quarantine 
regulations  {v) ;  embargoes,  or  restrictions  on  particular  ships ; 
blockades ;  confiscations  of  goods  as  contraband,  and  so  forth.  And 
the  restraint  may  have  been  by  acts  which  were  not  directed  against 
the  ship  or  goods ;  they  may  have  been  affected  indirectly  (w). 

In  Miller  v.  Law  Accident  Insurance  Co.  (x),  the  claim  was 
under  a  policy  on  cattle  from  Liverpool  to  Buenos  Ayres.  When 
the  cattle  were  shipped,  a  decree  was  in  force  at  Buenos  Ayres 
forbidding  the  entry  of  animals  suffering  from  contagious  diseases, 
or  coming  from  countries  where  such  diseases  prevailed.  The 
cattle  were  inspected  on  arrival  by  Argentine  of&cials,  and  were 
found  to  be  diseased;  and  on  the  following  day  the  ministry 
issued  a  general  order  forbidding  the  discharge  of  any  cattle 
arriving  from  the  United  Kingdom.  The  ship  therefore  left  the 
dock  at  Buenos  Ayres  with  the  cattle,  and  they  were  transhipped 
outside  the  port,  and  landed  at  Monte  Video.  It  was  held  by  the 
Court  of  Appeal  that  the  loss  of  the  voyage  to  Buenos  Ayres  was 
by  "restraints  of  people." 

But  when  goods  have  been  taken  from  the  ship  under  process 
of  the  tribunals  of  the  port,  at  the  instance  of  one  who  claims 
.to  be  entitled  to  them,  that  is  not  an  act  of  government  within 
the  exception  (2/).  So  the  exception  does  not  cover  the  ship- 
owner's liability  to  shippers  where  the  ship  is  arrested  at  the 
suit,  say,  of  charterers  (^).  "Eestraints  of  princes  and  rulers 
means  the  act  of  a  state  or  government  interfering  with  a  strong 
hand,  and  not  the  judgment  of  any  judicial  Court "  (a). 

50  ;  3    B.   &    S.    163  ;  Robinson    Gold  B.   712 ;   differing  on  this  point  from 

Mining  Go.  v.  Alliance  Ins.  Co.,  70  L.  J.,  Bigham,  J.,  71  L.  J.,  K.  B.  551  ;  (1902) 

K.  B.  892 ;  71  L.  J.,  K.  B.  942  ;  73  L.  2  K.  B.  694. 

J.,   K.  B.   898  ;  (1901)   2  K.   B.   919  ;  {y)  Finlay    v.  Liverpool    &    Gt.  W. 

(1902)  2  K.  B.  489  ;  (1904)  A.  C.  359.  Steamship   Co.,   (1870)   23   L.  T.  251  ; 

(v)  The  Progreso,  (1892)  50  Fed.  Rep.  Crew  v.  Gt.  W.  Steamship  Co.,  (1887) 

835  ;  Tweedie  Trading  Co.  r.  Glasgow  4  T.   L.   R.   148.      Cf.  Robinson  Gold 

S.S.  Co.,  (1907)  154  Fed.  Rep.  84.    The  Mining  Co.  v.  Alliance  Ins.  Co.,  70  L.  J., 

question    whether   quarantine     was    a  K.  B.  892  ;  71  L.  J.,  K.  B.  942  ;  73  L. 

"  restraint  o£  princes,"  was    discussed  J.,  K.  B.  898 ;   (1901)   2   K.  B.  919  ; 

though  no  opinion  was  expressed  by  the  (1902)  2  K.  B.  489  ;  (1904)  A.  C.  359. 
Court    in    Akbieselskabit    "  Lina "    o.  (z)  The  Coventina,  (1892)  52  Fed.  Rep. 

TumbuU,  (1907)  S.  0.  507.  156. 

(«))  See  Rodoconachi  v.  Elliott,  (1874)  (a)  Per  Martin,  B.,  (1870)  23  L.  T.,  p. 

43  L.  J.,  C.  P.  255 ;  L.  R.,  9  C.  P.  518.  254. 

(»)  72  L.  J.,  K.  B.,  428  ;  (1903)  1  K. 
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Sect.  82.  It  was  said  by  Lord  Ellenborough,  in  Atkinson  v.  Eitchie(6), 
that  "the  restraint  meant  must  be  an  actual  and  operative 
restraint,  and  not  a  merely  expected  and  contingent  one."  So 
that  the  exception  did  not  exonerate  a  shipowner  who  had  sailed 
away  from  a  foreign  port,  without  taking  an  agreed  cargo,  in 
fear  that  an  embargo  was  about  to  be  laid  on  British  vessels 
there.  The  vessel  might  have  been  loaded,  for  the  embargo  was 
in  fact  not  laid  until  six  weeks  later.  But  where  a  blockade  by 
the  French  actually  existed  at  Hamburg,  the  place  to  which  the 
cargo  was  to  be  carried,  this  exception  excused  the  shipowner's 
refusal  to  take  it  on  board  (c). 

The  exception  does  not  protect  the  owner  when  the  master 
has  acted  unskilfully,  or  imprudently,  or  with  an  unreasonable 
degree  of  apprehension.  But  it  is  not  limited  to  restraints 
actually  exerted  by  force.  The  master  is  entitled,  and  bound, 
to  use  caution  in  avoiding  the  risk  of  actual  seizure;  and 
deviations  and  delays  on  the  voyage  prudently  made  with  that 
object  are  excused  by  the  clause  {d). 

In  Nobel's  Explosive  Co.  v.  Jenkins  (e),  a  neutral  ship  was 
carrying  contraband  of  war  to  Japan  when  war  broke  out 
between  Japan  and  China.  The  master  landed  the  contraband 
at  Hong  Kong,  and  proceeded  with  the  rest  of  the  cargo.  Had 
he  not  done  so  the  ship  would  probably  have  been  stopped  and 
searched,  and  the  contraband  confiscated ;  and  it  was  uncertain 
what  the  captors  would  have  done  with  the  ship  and  the  other 
cargo.  Mathew,  J.,  held  that  the  delivery  in  Japan  was 
prevented  by  restraints  of  princes. 


82a.  In  Dunn  v.  Bucknall  (/),  a  claim  was  made  by  shippers 

owing  to  an  arrest  of  the  ship 
The  ship  (British)  had  loaded 


Exposure  to 

carrying  ^^v  delay  in  delivering  their  goods  owing  to  an  arrest  of  the  ship 

^"^™^^'  during  the  war  in  South  Africa. 

a  general  cargo  at  New  York  for  South  African  ports,  shortly 


(*)  (1809)  10  East,  at  p.  534  ;  cf.  The 
San  Roman,  (1872)  42  L.  J.,  Adm.  46  ; 
L.  E.,  3  A.  &  E.  583  ;  L.  R.,  5  P.  C.  301  ; 
The  Teutonia,  (1872)  41  L.  J.,  Adm.  57  ; 
17  E.  E.  366  ;  L.  R.,  3  A.  &  E.  894  ;  L.  E., 
4  P.  C.  171  ;  8  Moo.  P.  C.  (N.  S.)  411  ; 
Brunner  v.  Webster,  (1900)  5  Com.  Ca. 
167. 

(c)  Geipel  v.  Smith,  (1872)  41  L.  J., 
Q.  B.  153  ;  L.  E.,  7  Q.  B.  404. 

{d)  The  San  Roman,  (1872)  42  L.  J., 


Adm.  46  ;  L.  E.,  3  A.  &  E.  583  ;  L.  E.,  5 
P.  C.  301  ;  The  Teutonia,  (1872)  41  L. 
J.,  Adm.  57  ;  17  E.  R.  366  ;  L.  E.  3  A.  & 
E.  394  ;  L.  R.,  4  P.  C.  171 ;  8  Moo.  P.  C 
(N.  s.)  411. 

(e)  65  L.  J.,  Q.B.  638  ;  (1896)  2  Q.B. 
326 ;  1  Com.  Ca.  436  ;  cf.  The  Styria, 
(1900)  101  Fed.  Rep.  294. 

(/)  71  L.  J.,  K.  B.  963 ;  (1902)  2 
K.  B.  614  ;  8  Com.  Ca.  33. 
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after  the  war  broke  out ;  and  some  of  the  goods  taken  on  board  Sect.  83a. 
■were  evidently  consigned  to  residents  in  the  Transvaal.  In 
consequence  of  this,  on  her  arrival  at  Algoa  Bay  she  was 
arrested  by  a  British  ship  of  war,  and  was  taken  to  Table  Bay, 
where  the  case  was  brought  before  a  Prize  Court.  Part  of  her 
cargo  was  condemned  as  goods  of  the  enemy.  The  ship,  how- 
ever, was  released,  on  the  ground  that  there  had  been  no 
intention  to  trade  with  the  enemy  (see  The  Mercurius  (g)) ; 
but  the  Prize  Court  held  that  there  had  been  reasonable  and 
probable  cause  for  seizing  her. 

The  Court  of  Appeal,  affirming  Mathew,  J.,  held  that  the  ship- 
owners were  not  excused  by  the  exception  of  restraints  of  princes. 
"  The  course  which  the  defendants  took  in  carrying  enemies' 
goods  without  the  knowledge  and  consent  of  the  other  shippers 
was  a  breach  of  duty  towards  them,  and  was  in  effect  to  court 
detention,  even  if  they  had  a  well-founded  hope  of  being  able  to 
give  such  explanations  to  the  authorities  as  would  avoid  the 
condemnation  of  the  ship.  They  took  the  risk  of  escaping 
detention  without  consulting  the  plaintiffs  on  the  matter  "  (h). 

83.  The  exception  of  "  fire  "  is  given  by  statute  in  the  case  of  "Fire." 
sea-going  ships  (i).  But  the  express  exception  may  be  somewhat 
more  extensive  than  the  statutory.  For  the  latter  includes  only 
cases  of  fire  happening  on  board  the  ship,  to  goods  which  have 
been  put  on  board ;  it  does  not,  for  example,  cover  a  fire  on  a 
lighter  in  which  goods  have  been  put  by  the  shipowner  for  the 
purpose  of  landing  them  (k) .  Whereas  the  express  exception 
appears  to  cover  all  cases  of  fire  which  happen  while  the  goods 
remain  in  the  hands  of  the  shipowner  under  the  contract  (Q. 

On  the  other  hand,  the  statutory  exception  protects  the  ship- 
owner from  fire,  however  caused,  if  it  be  without  his  personal 
fault  or  privity.  Whereas  the  express  exception  leaves  him 
liable  for  fire  occasioned  by  the  negligence  of  his  servants  or 
agents.  His  responsibility  in  this  respect  for  goods  in  his 
custody  before  they  have  been  taken  on  board,  and  after  their 

{g)  (1808)  Edwards,  Adm.  53.  Baker,  (1870)  7  Bom.  H.  C.  R.  186  ;  cf. 

(A)  (1902)  2  K.  B.  at  p.  621.  Steel    «.    State    Line    Steamship    Co., 

(i)  M.   S.  Act,  1894,  s.  502  ;   supra,  (1877)  3  A.  C.  72,  p.  85.    As  to  the 

s.  24.  extent  of  the  statutory  exemption  in 

(K)  Morewood    v.    Pollok,   (1853)   22  the  V.  S.,  The  Strathdon,  (1898)  89  Fed. 

L.  J.,  Q.  B.  250  ;  1  E.  &  B.  743.  Bep.  374. 

(T)  Hong  Kong,  &c.  Banking  Co.  v. 

C. — 0.  I 
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Sect.  83.     discharge,  is  therefore  somewhat  different  from  his  responsibility 
while  they  are  on  board. 
"Heat."  An  exception  of  "heat,"  used  in  connection  with  "fire,"  has 

been  held  to  refer  to  heat  from  some  extraneous  sources,  not  to 
spontaneous  heating  of  the  cargo  (vi). 

"  Dangers  of  84.  The  exception,  "  dangers  and  accidents  of  the  seas,  rivers, 
naYigation."  and  navigation  of  whatsoever  nature  and  kind,"  covers  a  group 
of  casualties  which  it  is  difficult  to  define.  This  longer  form  of 
the  exception  has  taken  the  place  of  the  short  clause,  "  dangers 
of  the  seas  "  or  "  perils  of  the  sea,"  formerly  used,  and  still 
sometimes  used  in  bills  of  lading  (re). 

It  is  not  clear  how  far  the  longer  clause  has  a  greater  effect, 
but  it  extends  the  area  of  operation  to  "  rivers  "  as  well  as 
"  seas,"  and  to  risks  of  navigation  in  harbours  and  docks  as 
well  as  in  the  open  water  (o). 

"  Perils  of  the  sea "  denotes  accidents  peculiarly  incident  to 
navigating  the  sea.  The  words  are  used  in  relation  to  navigation 
of  a  ship  on  the  sea,  though  the  accidents  contemplated  are  not 
all  the  accidents  which  may  occur  during  the  navigation.  They 
are  to  be  accidents  "of  the  sea";  that  is,  arising  from  the 
peculiar  physical  conditions  under^  which  navigation  upon  the 
^-S?-!?:^^  place.  Perils  of  the  sea  "  really  are  the  perils  to 
which  people  who  carry  on  their  business  on  that  dangerous 
element  are  liable  because  they  carry  on  their  business  on 
the  sea.  They  are  the  perils  of  the  sea,  not  the  perils  of 
journeying"  (p).  ~~       ~  ' 

Whether  the  words  "  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation  of  whatsoever  nature  and  kind"  cover,  in  addition, 
accidents  which  may  happen  incidental  to  the  means  by  which 
the  navigation  is  accomplished,  and  apart  from  the  elements  in 
which  it  takes  place,  has  not  been  determined.  Whether,  for 
example,  they  would  cover  damage  to  cargo  by  the  falling  of  a 

(m)  The  Pearlmoor,  73  L.  J.,  P.  50  ;  lading  :    Abbott  (5th),    253  ;    (13th), 

(1904)  P.  286  ;  9  Asp.  M.  C.  540.  459. 

(n)  This    change    is    said    to    have  (o)  Laurie  v.  Douglas,  (1846)  15  M.  & 

occurred  in  consequence  of  alarm  taken  W.  746.'    See  cases  infra,  ss.  91  and 

at  the  decision  in  Smith  v.  Shepherd,  101. 

Abbott   (5th),  215  ;    (13th),   362.     But  (^)  Per  Lord  Esher  in  Pandorf  »). 

that  decision  does  not  seem  to  have  Hamilton,  (1886)  17  Q.  B.  D.  670,  p. 

been  upon  the  meaning  of  the  excep-  675. 
tion,— apparently  there  was  no  bill  of 
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spar,  or  by  the  explosion  of  a  boiler,  without  any  accidental  Sect.  84. 
force  of  wind  or  incursion  of  sea  water,  may  be  doubtful.  But 
it  seems  probable  that  they  would  (q).  Sometimes  the  expres- 
sion used  is  "  steam  navigation,"  and  that  (while  really  a 
narrower  form)  seems  to  emphasize  the  point  that  dangers 
from  the  machinery,  or  means  of  navigation,  are  meant  to  be 
covered. 

In  The  Thrunscoe(?')  the  cargo  was  damaged  by  heat  from  the 
engines  and  boilers,  which  did  not  pass  away  as  usual  owing 
to  the  necessity  of  closing  the  ventilators  during  prolonged  bad 
weather.  -The  damage  was  held  to  be  by  "  accidents  of  the  seas, 
rivers,  and  steam  navigation." 

Partly  the  exception  "perils  of  the  sea"  covers  the  same 
ground  as  is  covered  by  "  acts  of  God  " ;  but  it  is,  on  the  one 
hand,  confined  to  only  a  limited  class  of  natural  causes ;  and,  on 
the  other  hand,  as  we  shall  see,  it  sometimes  includes  losses  which 
have  been  in  part  brought  about  by  acts  or  neglects  of  man.  In 
this  latter  respect,  therefore,  it  is  more  comprehensive  than  the 
exception  "  acts  of  God." 

But  to  ascertain  what  losses  fall  within  the  exception,  we  must 
consider,  first,  what  are  the  sources  from  which  the  loss  or  damage 
must  arise ;  secondly,  in  what  degree  must  the  loss  or  damage 
have  been  accidental;  and  thirdly,  how  far  will  the  fact  that 
other  causes  have  co-operated  with  sea  perils  exclude  the  loss 
from  the  exception. 

85.  First,  then,  as  to  the  physical  sources  from  which  the  loss  "Perils of 

1  ,        .  the  sea." 

or  damage  must  arise. 

°  The  sources 

In  Abbott  on  Shipping  (s),  it  was  said  that  the  words  "perils  of  danger. 
of  the  sea"  "certainly  denote  the  natural  accidents  peculiar  to 
that  element,  and  in  more  than  one  instance  have  been  held  to 
extend  to  an  event  not  attributable  to  natural  causes."  And 
this  has  been  adopted  by  other  authorities  (*)•  But  we  still 
must  consider  what  are  the  sources  of  danger,  and  loss,  which 
are  regarded  as  peculiarly  incidental  to  the  sea,  or  to  navigation 
upon  it. 

(j')  See  Garston  Co.  v.  Hickie  (2),  which  then  prevailed. 
(1885)  56  L.  J.,  Q.  B.  38  ;  18  Q.  B.  D.  (r)  66  L.  J.,  ?.  172  ;  (1897J  P.  301. 

17  ;  5  Asp.  M.  C.  499,  where  collision  («)  (5th),  p.  253  ;  (13th),  459. 

with  a  negligent  ship  was  held  to  be  a  (()  Story,  Bail.   a.   512  ;  Ang.   Carr. 

danger  of   naTigation,   though   not    a  s.  166  ;  The  Neptune  (Amer.),  (1867)  16 

peril  of  the  sea  accordiiig  to  the  view  L.  T.  36. 

I  2 
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Sect.  85.  In  Smith's  Mercantile  Law  (u),  the  exception  is  said  to  relate  to 
"losses  occasioned  strictly  by  sea  damage  {ex  marines  tempestatis 
discrimine ;  Emerigon,  vol.  1,  c.  12,  in  initio) ;  e.g.,  by  stress  of 
weather,  winds,  waves,  lightning  (a;)  and  tempest,  rock,  sands,  &c." 

In  Arnould  on  Insurance  (y),  the  words  "  perils  of  the  sea,"  in 
a  policy,  were  said  to  mean  "all  kinds  of  marine  casualties,  such 
as  shipwreck,  foundering,  stranding,  &c. ;  and  every  species  of 
damage  to  the  ship  or  goods  at  sea  by  the  violent  and  immediate 
action  of  the  winds  or  waves,  not  comprehended  in  the  ordinary 
wear  and  tear  of  the  voyage,  or  directly  referable  to  the  acts  and 
negligence  of  the  assured  as  its  proximate  cause  "  («). 

It  is  clear  that  the  action  of  the  sea  itself  is  one  of  the  causes 
contemplated.  Whether  the  damage  is  done  by  the  sea  water 
getting  into  the  ship,  and  coming  directly  into  contact  with  the 
goods ;  or,  indirectly,  by  the  waves  beating  on  the  ship,  and  so 
injuring  her  as  to  prevent  or  delay  the  voyage,  or  causing  her  to 
roll,  or  strain,  with  the  result  that  the  goods  become  displaced 
and  damaged  (a) ;  these  are  all  losses  by  dangers  of  the  sea. 

The  wind,  again,  is  one  of  the  sources  of  danger  contemplated. 
So  are  rocks,  and  shoals,  and  other  natural  obstacles  lying  in  the 
sea,  or,  as  icebergs,  floating  on  it.  Losses  or  delays  caused  by 
tempest,  or  by  stranding,  or  collision  with  these  natural  obstacles, 
are  within  the  exception,  whether  the  sea  gets  into  the  ship  and 
80  directly  damages  the  goods  or  not. 

Loss  by  foundering  owing  to  collision  with  another  ship  is  a 
loss  by  a  "  peril  of  the  sea  "  (b).  This  was  at  one  time  held  not 
to  be  true  where  the  collision  was  the  result  of  negligence  (c) ;  but 
it  has  now  been  settled,  by  the  decision  of  the  House  of  Lords  in 
the  case  of  The  Xantho  (d),  that  that  view  was  erroneous. 

In  a  case  of  foundering  the  loss  is  due  to  the  action  of  the  sea 

(m)  (8th),  p.  348.  causes,  are  losses  by  '  perils  of  the  sea, 

(»)  But   see  per  Lord  Bramwell  in  or  other  perils  and  dangers.' " 

Hamilton  r.   Pandorf,  (1887)  12  A.  C.  (a)  The  Catharine  Chalmers,  (1874) 

518,  p.  527.  32  L.  T.  847  ;  The  Yille  de  L'Orient 

(y)  (3rd),  p.  687,  (Irish),  (1860)  2  L.  T.  62. 

(z)  In  Bailey  on  "  Perils  of  the  Sea,"  (J)  The    Xantho,   (1887)   66   L.    J., 

a  definition  was  given  somewhat  difier-  Adm.   116  ;   12  A.  C.   503  ;  BuUer  v. 

ing  from  this.    •"  All  losses  caused  by  Fisher,  (1798)  3  Esp.  67. 

the  action  of  wind  and  water  acting  on  (c)  Woodley    v.    Michell,   (1883)    52 

the  property  insured  under  extraordi-  L.  J.,  Q.  B.  825  ;  11  Q.  B.  D.  47. 

nary  circumstances,  either  directly  or  (d)  The   Xantho,   (1887)    66   L.    J., 

mediately,    without    the    intervention  Adm.  116 ;  12  A.  C.  503,  reversing  11 

of  other  independent  active  external  P.  D.  170. 
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itself,  and  there  are  dicta  in  the  judgments  in  The  Xantho  (e),  and  Sect.  85. 
in  Hamilton  v.  Pandorf  (/),  which  perhaps  suggest  the  view  that 
the  loss,  or  damage,  to  be  within  the  exception,  must  be  due  to 
direct  action  "of  the  sea."  Probably,  however,  it  was  not  in- 
tended there  to  lay  down  that  damage,  or  delay,  caused  (say)  by 
collision  with  an  iceberg,  or  with  another  ship,  is  not  by  a 
"peril  of  the  sea"  unless  there  has  been  some  incursion  of  sea 
water,  or  accidental  action  of  the  waves. 

The  phrase  "  perils  of  the  sea  "  seems  to  be  used  much  as  we 
use  the  expression  "  dangers  of  the  streets  "  ;  by  which  we  mean 
not  necessarily  dangers  arising  from  the  street  itself,  but  dangers 
which  are  peculiarly  incident  to  being  in  or  passing  along  the 
streets.  So  that  we  must  take  into  account  not  only  the  waves 
and  waters,  but  also  the  storms,  the  shoals,  and  coasts,  and  the 
other  various  obstacles,  fixed  and  moving,  which  form  the  peculiar 
vicissitudes  of  navigating  the  seas.  Loss,  or  damage,  or  the  pre- 
vention or  delay  of  a  voyage,  produced  by  such  causes,  may  pro- 
perly be  said  to  be  by  "  perils  of  the  sea,"  though  no  action  of 
the  waters  may  have  had  anything  to  do  with  it  (g). 

86.  Losses  by  perils  which  have  no  peculiar  connection  with  the  Dangers  not 
sea,  or  the  navigation,  though  they  may  occur  during  the  voyage,  _  theleaJ 
do  not  fall  within  the  exception.  For  example,  damage  by  rats  (h) 
or  cockroaches  (i)  eating  the  goods  in  the  ship ;  or  by  an  acci- 
dental fire  in  the  hold  (k) ;  or  by  the  heating  or  sweating  of  the 
cargo  (Z) ;  or  by  fumes  arising  from  other  goods  (m),  although  the 
several  parts  of  the  cargo  may  have  been  well  stowed. 

(e)  (1887)  12  A.   C.   503,  per  Lord  C.  P.  180;  L.  R.,  2  C.  P.  302  ;  Laveroni 

Herschell,  at  p.  509.  v.  Drury,  (1862)  22  L.  J.,  Ex.  2  ;  8  Ex. 

(/)  (1887)  12  A.  C.  518,  per  Lord  166;  and  see  the  judgments  in  Hamilton 

Bramwell,  at  p.  527.  v.  Pandorf,  (1887)  57  L.  J.,  Q.  B.  24  ;  12 

(j')  A  good  illustration  is  afforded  by  A.  C.  518.    Of.  Hunter  ».  Potts,  (1815)  4 

an    accident    which    occurred    to   the  Camp.203;Eohlt'.Parr,(1796)lEsp.445. 
"  Scythia  "  in  1876,  when  her  propeller  (i)  The  Miletus,  Parsons,  Shipping,  i. 

was  disabled  by  striking  a  whale,  and  258,  n. 

she  had  to  put  back  to  Queenstown.  (k)  Hamilton  v.    Pandorf,  (1887)  12 

The  damage  and  the  delay  were  surely  A.  C.  518,  p.  527,  per  Lord  Bramwell ; 

due  to  a  peril  of  the  sea.     So,  where  Hong   Kong,    &c.    Banking    Corp.    t. 

damage  above  water-line  has  been  done  Baker,  (1870)  7  Bomb.  H.  C.  Eep.  186, 

in  a  collision,  and  a  perishable  cargo  p.  203  ;  Parsons,  Shipping,  i.  256. 
must  be  discharged  while  repairs  are  (J)  See  The  Freedom,  (1869)  38  L.  J., 

effected,    loss    thus    arising    is    surely  Adm.  25  ;  L.  E.,  3  P.  0.  594. 
excused  by  "  perils  of  the  sea."     See  (ffi)  Gillespie  v.  Thompson,  (1856)  6 

infra,  ».  88a.  E.  &  B.  477,  n. ;   Stevens  on  Stowage 

(A)  Kay  v.  Wheeler,  (1867)  36  L.  J.,  (5th),  p.  456. 
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Sect.  86.  But  if  bad  weather  has  prevented  the  ordinary  ventilation  of 
the  ship's  holds  (as  by  taking  off  the  hatches),  perhaps  a  conse- 
quent heating  and  sweating  of  the  cargo  would  be  regarded  as  a 
damage  by  sea  perils  {n).  The  question  in  such  a  case  seems  to 
be  whether  reasonable  means  for  ventilating  had  been  provided, 
having  regard  to  the  probabilities  of  bad  weather. 

It  has,  in  several  cases,  been  held  that  the  acts  of  pirates  are 
within  the  exception,  "  dangers  of  the  seas  "  (o).  None  of  these, 
however,  are  of  recent  date ;  and  the  modern  practice  is  to  have 
an  express  exception  of  pirates  in  the  bill  of  lading. 
Loss  by  arrest  A  seizure  of  the  goods,  as  contraband,  by  foreign  authorities 
not  covered.  ^^^  ^  ^^^^  ^^^^  which  the  vessel  has  put,  in  the  course  of  the 
voyage,  is  not  a  loss  by  a  peril  of  the  sea,  or  of  the  navigation  (^). 
Nor  is  an  arrest  of  the  goods  under  a  bottomry  bond  given  by  the 
master  for  repairs  of  the  ship,  which  became  needful  owing  to  sea 
damage  {q). 

Loss  must  be  87.  Next,  as  to  the  accidental  character  of  the  loss.  In  Story 
acci  en  a .  ^^  Bailments,  the  following  explanation  is  given  (7-) : — "  The 
phrase,  '  perils  of  the  sea,'  whether  understood  in  its  most 
limited  sense,  as  importing  a  loss  by  natural  accidents  peculiar 
to  that  element,  or  whether  understood  in  its  more  extended 
sense,  as  including  inevitable  accidents  occurring  upon  that 
element,  must  still,  in  either  case,  be  understood  to  include  such 
losses  only  to  the  goods  on  board  as  are  of  an  extraordinary  nature, 
or  arise  from  some  irresistible  force,  or  from  inevitable  accident, 
or  from  some  overwhelming  power,  which  cannot  be  guarded 
against  by  the  ordinary  exertions  of  human  skill  and  prudence." 

(«)  See  The  Thrunsooe,  66  L.  J.,  P.  90  E.  R.  341 ;  Comb.  56  ;  Abbott  (5th), 

172  ;   (1897)  P.  301.     In  the  Supreme  p.   254.     Per  Byles,  J.,  in  Kussell  v. 

Court  of  the  United  States,  it  has  been  Niemann,  (1864)  34  L.  J.,  C.  P.  p.  14. 

held  that  damage  caused  by  the  con-  But  cf.  CuUen  -o.  Butler,  (1816)  5  M.  & 

densation  of  vapour  in  the  hold,  due  to  S.  461  ;   1   Stark.  138  ;  4  Gamp.  289  ; 

the  transition  from  a  warm  to  a  cold  De  Rothschild   v.  Royal   Mail  Steam 

climate,  is  a  damage  by  sea  perils,  if  Packet  Co.,  (1852)  21  L.  J.,  Ex.  273;  7 

the  cargo  has  been  stowed  in  the  usual  Ex.  734. 

manner.    See  Clark  •«.  Barnwell,  (1851)  (^)  Spenoe   0.   Chadwiok,  (1847)   16 

12  How.  272  ;  Lamb  v.  Parkman,  (1857)  L.  J.,  Q.  B.  313  ;   10  Q.  B.  517.    Cf. 

1  Sprague,  343,  cited  Parsons,  Shipping,  United  States  v.  Hall,  (1810)  6  Cranch, 

261,  n.     Cf.  The  Thames,  (1894)  61  Fed.  171. 
Eep.  1014.  (^q)  Benson  v.  Duncan,  (1849)  18  L.  J., 

(0)  Pickering  x:   Barkley,   (1649)  82  Ex.  169 ;  3  Ex.  644. 
E.   R.  587 ;   Styles,  132 ;   2  Roll.   Ab.  (?•)  S.  512  (a).    And  see  Ang.  Carr. 

248,  pi.  10  ;  Barton  v.  Walliford,  (1667)  s.  167. 
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Upon  this,  it  must  be  remarked  that  the  losses  need  not  be  Sect.  87. 
extraordinary,  in  the  sense  of  arising  from  causes  which  are 
uncommon.  Eough  seas,  which  are  characteristically  sea  perils, 
are  common  incidents  of  a  voyage.  But  damage  arising  from 
them,  whether  by  their  beating  into  the  ship,  or  driving  her  on 
to  rocks,  is  within  the  exception,  if  there  has  been  no  want  of 
reasonable  care  and  skill  in  fitting  out  the  ship  and  in  managing 
her.  Again,  the  existence  of  rocks  which  are  not  generally 
known  to  mariners  cannot  be  said  to  be  extraordinary,  but  a 
wreck  upon  such  a  rock  would  be  a  loss  by  a  peril  of  the  sea,  if 
there  had  been  no  negligence.  So,  too,  would  a  stranding  upon 
known  rocks,  when  the  vessel  has  lost  her  course,  owing  to  fog 
or  other  causes,  without  any  want  of  skill  or  care  (s). 

And,  indeed,  we  may  correctly  say  that  any  accident,  any 
mischance  which  could  not  be  foreseen  as  one  of  the  ordinary 
consequences  of  the  voyage  (t),  which  has  arisen  from  some  of 
the  sources  of  danger  denoted  by  "  perils  of  the  sea,"  is  included 
prima  facie  within  that  exception. 

If  there  has  been  no  accident  the  exception  will  not  apply.  So 
that  damage  which  flows  from  the  ordinary  expected  incidents 
of  the  voyage,  for  example,  from  merely  being  in  the  water,  or 
from  taking  the  ground  in  the  ordinary  way  in  a  tidal  harbour, 
is  not  covered.  On  the  other  hand,  damage  through  grounding 
in  an  unexpected  manner,  as  where  there  was  some  unknown 
danger  in  the  berth,  may  be  by  a  peril  of  the  sea  (m).' 

A  loss  may  be  accidental  although  the  natural  result  of  an 
intentional  act.  An  engineer,  intending  to  fill  an  empty  ballast 
tank,  opened  by  mistake  the  wrong  valve,  and  let  the  sea  water 
into  a  tank  containing  cargo.  The  loss  was  held  to  be  by  a  peril 
of  the  sea  (x) ;  and  the  decision  would  have  been  the  same  if  the 
mistake  had  been  as  to  which  tank  was  empty.    Even  though 

(s)  See  The  Xantho,  (1887)  12  A.  C.  as  wear  and  tear.     There  must  be  some 

503,  p.  509,  per  Ld.  Herschell ;  and  per  casualty,  something  which  could  not  be 

Ld.  Bramwell  in  .Hamilton  v.  Pandorf ,  foreseen  as  one  of  the  necessary  incidents 

<1887)  12  A.  C.  518,  p.  527.  of  the  adventure."    Per  Ld.  Herschell, 

(0  "  It  is  well  settled  that  it  is  not  12  A.  C.  p.  509. 

every  loss  or  damage  of  which  the  sea  is  (u)  See  Fletcher  v.  Inglis,  (1819)  2  B. 

the  immediate  cause  that  is  covered  by  &  Aid.  315  ;  Letchford  r.  Oldham,  (1880) 

these  words.    They  do  not  protect,  for  49  L.  J.,  Q.  B.  458  ;  5  Q.  B.  D.  538. 

example,  against  that  natural  and  in-  (»)  Blackburn  v.  Liverpool,  &c.  Co., 

evitable  action  of  the  winds  and  waves  71  L.  J.,  K.  B.  177  ;  (1902)  1  K.  B.  290  ; 

which  results  in  what  may  be  described  7  Com.  Ca.  10. 
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Sect.  87. 


Effect  of 
negligence 
or  miscon- 
duct on  the 
part  of  the 
ship's  crew. 


Co-operation 
of  causes. 


not  accidental  in  relation  to  the  actor,  the  loss  may  be  so  as 
between  the  parties  to  the  contract  (y). 

Where,  however,  a  loss  resulting  from  an  accident  would  not 
have  occurred  but  for  some  want  of  reasonable  skill  or  care  on 
the  part  of  the  shipowner,  or  his  servants,  in  guarding  against 
the  accident,  or  in  avoiding  its  consequences,  there  the  exception 
of  "  perils  of  the  sea,"  standing  alone,  will  not  avail  to  protect 
him  from  responsibility  for  the  loss.  He  is  not  allowed  to  rely 
upon  it  {z).  Thus,  a  stranding  due  to  imprudent,  or  ignorant, 
or  unskilful  navigation  is  not  covered  by  the  exception  (a) ;  nor 
is  a  collision  with  another  vessel,  or  other  obstacle,  if  due  to 
negligence  on  the  part  of  those  navigating  the  vessel  which 
carried  the  goods  {b).  And  where  goods,  or  animals,  are  thrown 
overboard  improperly,  without  necessity,  the  loss  is  not  by  perils 
of  the  sea,  or  accidents  of  navigation  (c). 

So,  if  sea  damage  has  occurred  because  the  ship  was  unsea- 
worthy,"the  shipowner  is  not  excused  by  the  exception  ;  as  where 
heavy  iron  plates  were  so  insecurely  stowed  that  one  of-  them,  in 
bad  weather,  got  loose,  went  through  the  ship's  side  and  sunk  {d). 
And  where  water  got  into  a  ship  through  holes  wrongfully  bored 
in  her  by  some  of  the  crew,  and  damaged  the  cargo,  the  excep- 
tion "  dangers  of  the  seas  "  did  not  protect  the  shipowner  (e). 

88.  Until  recently  there  was  much  uncertainty  as  to  the  rule 
in  cases  where  the  loss  has  been  proximately  and  directly  from 
dangers  which  are  peculiarly  incidents  of  the  sea,  or  the  naviga- 
tion, yet  other  causes  have  co-operated  without  which  they  would 
not  have  become  dangerous. 

{y)  "  In  the  ordinaiy  and  proper  sense, 
damage  arising  from  the  negligence  of 
a  servant  is  an  accident  or  casualty." 
Per  Walton,  J.,  (1902)  1  K.  B.  at  p.  295. 
And  see  The  Torbryan,  72  L.  J.,  P.  76  ; 
(1903)  P.  35, 194  ;  9  Asp.  M.  C.  358  ;  9 
Com.  Ca.  1  ;  infra,  s.  101  a. 

(z)  See  The  Xantho,  (1887)  56  L.  J., 
Adm.  116  ;  12  A.  C.  503  ;  and  Hamilton 
V.  Pandorf,  (1887)  57  L.  J.,  Q.  B.  24  ;  12 
A.  C.  518.  Cf.  The  Cressington,  60  L.  J., 
Adm.  25  ;  (1891)  P.  152  ;  infra,  s.  88. 

(a)  Story,  Bail.  s.  516  ;  The  William, 
(1806)  6  C.  Eob.  316. 

(b)  Lloyd  V.  General  Iron  Screw  Collier 
Co.,  (1864)  83  L.  J.,  Ex.  269  ;  3  H.  &  C. 


284  ;  Grill  v.  General  Iron  Screw  Collier 
Co.,  (1868)  35  L.  J.,  C.  P.  321  ;  .37  L.  J., 
C.  P.  205  ;  L.  E.,  1  C.  P.  600  ;  L.  E.,  3 
C.  P.  476. 

(c)  See  Companhia  de  Nav.  La  Flecha 
■0.  Brauer,  (1897)  168  U.  S.  104. 

(d)  Kopitofi  V.  Wilson,  (1876)  45  L.  J., 
Q.  B.  436  ;  1  Q.  B.  D.  377. 

(e)  The  Chasoa,  (1875)  44  L.  J.,  Adm. 
17 ;  L.  E.,  4  A.  &  E.  446  ;  Waters  f. 
Merchants,  &c.  Co.,  (1837)  II  Peters, 
213.  See  Magnus  v.  Buttemer,  (1852) 
21  L.  J.,  C.  P.  119;  11  C.  B.  876; 
Thompson  v.  Whitmore,  (1810)  3  Taun. 
227 ;  Fletcher  o.  Inglis,  (1819)  2  B.  & 
Aid.  315. 
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A  characteristic  case  is  that  of  damage  to  cargo  hy  sea  water     Sect.  88. 
which  has  entered  by  a  leak  made  by  rats  in  the  ship. 

The  question  whether  such  damage  is  within  the  exception 
"  dangers  and  accidents  of  the  seas  "  was  definitely  raised  and 
decided  by  the  House  of  Lords,  in  the  case  of  Hamilton  v. 
Pandorf  (/),  so  lately  as  the  year  1887.  The  action  was  by  the 
owners  of  a  cargo  of  rice,  for  damage  by  sea  water  which  had 
entered  through  a  hole  in  a  lead  pipe  leading  from  a  bath  room 
in  the  ship  to  the  sea.  This  hole  had  been  made  by  rats  during 
the  voyage.  It  was  admitted  that  there  had  been  no  neglect  or 
default  on  the  part  of  the  shipowners  or  their  servants.  Upon 
these  facts,  Lopes,  L.  J.,  decided  that  the  loss  was  within  the 
exception,  and  that  the  shipowners  were  consequently  not  liable(g(). 
This  judgment  was  reversed  by  the  Court  of  Appeal  {K),  but  was 
restored  by  the  House  of  Lords  (Lords  Halsbury,  Watson, 
Bramwell,  PitZgerald,  and  Herschell)  (i). 

The  explanation  of  this  difficulty  and  doubt  was  the  uncer- 
tainty as  to  how,  for  the  purposes  of  a  contract  of  carriage,  the 
cause  of  a  loss  was  to  be  ascertained.  The  distinction  had  been 
frequently  laid  down  (/c)  that  "  in  a  bill  of  lading,  as  distin- 
guished from  a  policy  of  insurance,  we  are  entitled  to  look  at 
what  was  the  real  cause,  that  is,  as  it  is  expressed  in  our  legal 
phraseology,  we  may  look  at  the  causa  causans  instead  of  merely 
looking  at  the  causa  proxima  "  (l). 

In  Pandorf  v.  Hamilton,  in  the  Court  of  Appeal,  Lord  Esher 
repeated  this  distinction,  and  held  that  "where  the  rats,  by 
being  the  effective  cause,  let  in  the  sea,  this  letting  in  of  the  sea 

(/)  (1887)  67  L.  J.,  Q.  B.  2i  ;  12  A.  C.  loss    occurred   by  fresh    water   which 

518.  escaped  from  a  lead  pipe  gnawed  by 

0)  (1885)  16  Q.  B.  D.  629.  rats  ;  held  that  the  ship  was  liable;  the 

(A)  (1886)   55   L.  J.,  Q.  B.  546  ;  17  pipe  should  have  been  properly  cased, 

Q.  B.  D.  670.  or  made  of  iron. 

(i)  (1887)  57  L.  J.,  Q.  B.  24  ;  12  A.  C.  (k)  Per  PoUock,  C.  B.,  in  Lloyd  ■, . 

518.     Cf.  Blackburn  v.  Liverpool,  &c.  General  Iron  Screw  Collier  Co.,  (1864) 

Co.,  71  L.  J.,  K.  B.  177  ;  (1902)  1  K.  B.  33  L.  J.,  Ex.  p.  371  ;  per  Sir  R.  Philli- 

290  ;  7  Com.  Ca.  10;  where  water  was  more,  in  The  Chasca,  (1875)  L.  E.,  4  A. 

let  in  negligently  by  one  of  the  crew.  &  E.  p.  448.     But  see  the  judgment  of 

The  Euripides,  (1896)  71  Fed.  Eep.  728,  the   Privy   Council    in    The   Freedom, 

where'  the  water  which  got  into  the  (1869)  L.  E.,  3  P.  C.  p.  601. 

cargo    had    been    intentionally    forced  (I)  Per    Brett,  L.    J.,   in   Chartered 

down  the  pipe  (w.c),  in  which  rats  had  Merc.  Bank  of    India  v.   Netherlands 

gnawed  a  hole,  for  flushing  purposes ;  India  Steam  Nav.  Co.,  (1883)  10  Q.  B. 

held  not  to  be  by  perils  of  the  sea.   The  D.   at  p.    531  ;    and  per  Manisty,  J.j 

Italia,  (1894)  59  Fed,  Eep.  617,  where  a  S.  C,  (1882)  9  Q.  B.  D.  p.  126. 
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Sect.  88.     is  not  a  cause  at  all.     It  is  the  effect  of  what  was  done  by  the 
rats,  and  the  rats  were  the  effective  cause  "  (m). 

The  view  seeihs  to  have  been  that  the  accidental,  unforeseen 
factor  in  the  production  of  a  casualty  ought  properly  to  be 
regarded  as  its  cause.  The  forces  which  actually,  immediately, 
did  the  mischief  were  not  to  be  regarded,  if  they  were  only  forces 
which  it  was  known  beforehand  would  have  that  effect  in  case 
STich  accidental  conditions  occurred.  The  same  view  led  to  the 
conclusion,  in  Woodley  v.  Michell  (n),  and  in  The  Xantho  (o), 
that  the  loss  of  a  ship  and  cargo  by  collision  with  another  ship, 
which  had  been  negligently  navigated,  was  not  a  loss  by  the 
peril  of  the  sea.  "  The  real  cause  of  the  loss  has  to  be  sought 
for,  and  it  is  negligence  "  (p). 
Proximate  This  was,  however,  definitely  decided  to   be  mistaken  by  the 

regarded.  House  of  Lords,  on  appeal  in  The  Xantho  (q).  And  by  their 
judgments  in  that  case,  and  in  Hamilton  v.  Pandorf  (?•),  the 
Lords  must  be  taken  to  have  abolished  the  distinction  previously 
made  in  the  construction  of  policies  on  the  one  hand,  and  of 
charter-parties  and  bills  of  lading  on  the  other.  They  laid  it 
down  that  the  words  "  perils  of  the  sea  "  have  the  same  meaning 
in  these  different  documents  ;  and  that  the  rule  as  to  looking  to 
proximate  causes  applies  in  relation  to  contracts  of  carriage  as 
well  as  to  policies.  But  that,  whereas  in  a  policy  that  rule  alone 
has  to  be  considered,  in  a  contract  of  carriage,  on  the  contrary, 
"  you  may  sometimes  look  behind  the  immediate  cause,  and  the 
shipowner  is  not  protected  by  the  exception  of  perils  of  the  sea  in 
every  case  in  which  he  would  be  entitled  to  recover  on  his  policy, 
on  the  ground  that  there  has  been  a  loss  by  such  perils  "  (s). 

(m)  (1886)  17  Q.  B.  D.  p.  682.  contract  of  sea  carriage  a  meaning  must 

(jt)  (1883)  52  L.  J.,  Q.  B.  325  ;  11  be  attached  to  the  expression,  'dangers 

Q.  B.  D.  47.  and  accidents  of  the  sea,'  different  from 

(o)  In  the  C.  A.,  (1886)  55  L.  J.,  P.  that  which  it  bears  in  a  contract  insur- 
es ;  11  P.  D.  170.  ing  cargo  against  sea  risks ;  that,  in  a 

(^)  Per  Ld.  Esher,  11  P.  D.  p.  173.  gase  of  a  charter-party  or  bill  of  lading, 

And  see,  in  the  D.  S.,  The  G.  E.  Booth,  the   Court  ought  to  look  to  what  has 

(1897)  171  TJ.  S.  450,  cited  below.  been  termed  the  remote,  as  distinguished 

(?)  (1887)  56  L.  J.,  Adm.  116  ;   12  from  the  proximate,  cause  of  damage, 

A.  C.  503.  whereas  in  the  case  of  a,  policy  the 

(r)  (1887)  57L.  J.,Q.B.24;  12A.C.  518.  proximate  cause  can  alone  be  regarded. 

(«)  Per  Ld.  Herschell,  The  Xantho,  The  expression  has  precisely  the  same 

(1887)  12  A.  G.  p.  510.    Ld.  Watson  in  significance  in  both  cases ;  but  there  is 

Hamilton  V.  Pandorf  (supra),  at  p.  525,  this  difference  between  them,  that  when 

said:   "  Tour  Lordships  have  now  dis-  a   shipowner,    who    is   bound,  by  the 

approved  of  the  novel  doctrine  that  in  a  implied  terms  of  his  contract,  to  carry 
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88a.  A  shipowner  then  is  excused  where  the  proximate  cause  of    Sect.  88a. 
a  loss  has  been  an  excepted  peril,   although  other  accidental  Application  of 
causes  may  have  co-operated  which  were  not  excepted.      In  that  cause'ruie 
sense  the  rule  of  looking  to  proximate  causes  is  applicable. 

But  the  converse  is  not  always  true.  A  shipowner  may  be 
excused  by  an  exception  of  perils  though  the  proximate  cause  of 
loss  may  not  have  been  excepted.  The  contract  of  a  carrier 
differs  from  that  of  an  insurer.  An  underwriter  agrees  to 
indemnify  against  losses  by  certain  perils,  and  to  make  him 
liable  the  loss  must  have  been  by  one  of  those  perils  as  proximate 
cause.  The  contract  of  a  shipowner  is  to  deliver  the  goods  in 
good  order  at  their  destination,  unless  prevented  by  certain 
excepted  perils.  Such  prevention  may  be  by  an  excepted  peril 
directly,  as  where  goods  are  destroyed  by  the  sea  breaking  in. 
But,  also,  an  excepted  peril  may  so  alter  the  conditions  of  the 
voyage  as  to  prevent  its  completion  unless  the  cargo  is  dealt  with 
in  a  manner  which  exposes  it  to  risk  and  loss ;  as  where  goods 
are  put  on  to  a  beach  to  lighten  a  stranded  ship.  If  so,  the 
consequent  loss  is  covered  by  the  exception.  In  this  sense  the 
remote  as  well  as  the  proximate  consequences  of  excepted  perils 
must  be  regarded. 

An  illustration  of  this  difference  is  afforded  by  the  case  of 

with  ordinary  care,  claims  the  benefit  delivering  the  judgment,  said :    "  The 

of    the  exception,  the    Court  will,  if  damage    to    the   sugar    was  an   effect 

necessary,    go    behind    the    proximate  which    proceeded    inevitably    and    of 

cause  of   damage,  for  the  purpose  of  absolute  necessity  from  the  explosion, 

ascertaining  whether    that    cause  was  and  must  therefore  be  ascribed  to  that 

brought  into  operation-  by  the  negli-  cause.     The  explosion  occurred  as  the 

gent  act  or  default  of  the  shipowner  efficient  agent,  with  the  water,  at  the 

or  of  those  for  whom  he  is  responsible."  instant  when    the  water   entered   the 

Hamilton  -u.  Pandorf  was  distinguished  ship.     The  inflow  of  the  water,  seeking 

by  the  Supreme  Court  of  the  U.  S.  in  a  level  by  the  mere  force  of  gravitation, 

The   G.    E.   Booth,  (1897)  (171   V.   S.  was  not  a  new  and  independent  cause, 

450)    where    the    circumstances    were  but  was  a  necessary  and  instantaneous 

rather  closely  similar.     During  the  dis-  result  and  effect  of  the  bursting  open  of 

charge  of  a  cargo  a  case  of  detonators  the  ship's  side  by  the  explosion.    There 

exploded,  without  any  negligence,  mat-  being    two   concurrent   causes   of    the 

ing  a  hole  in  the  ship's  side  ;  sea  water  damage — the  explosion  of  the  detonators 

flowed  in  throughthe  hole,  and  got  to  and  the  inflow  of  the  water — without 

a  part  of  the  ship  in  which  sugar  was  any  appreciable  interval  of  time,  or  any 

stowed,  and  damaged  it.     The  bill  of  possibility  of  distinguishing  the  amount 

lading  excepted  "  loss  or  damage  occa-  of  damage  done  by  each,  the  explosion 

sioned  by  the  perils  of  the  sea  or  other  as  the  cause  which  set  the  water  in 

waters,"  and  also  "  accidents  of  naviga-  motion,  and  gave  it  its  efficiency  for 

tion  of  whatsoever  kind."     It  was  held  harm  at  the  time  of  the  disaster,  must 

that  neither  exception  applied.  Gray,  J.,  be  regarded  as  Va.e  predominant  cause." 
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Sect.  88a.  Pink  V.  Fleming  (t).  The  question  was  as  to  the  liability  of 
underwriters  of  a  fruit  cargo  for  damage  done  to  it,  necessarily, 
by  discharging  at  a  port  of  refuge.  The  ship  had  been  in 
collision,  and  the  discharge  was  necessary  for  the  purpose  of 
repairing  her.  The  Court  of  Appeal,  following  the  rule  of  proxi- 
mate causes,  held  that  this  was  not  damage  "  consequent  on 
collision,"  within  the  warranty  against  particular  average 
"  unless  damage  be  consequent  on  collision  with  any  other 
ship." 

From  this  it  might  seem,  applying  the  same  rule  of  construction 
to  a  bill  of  lading,  that  where  a  cargo  has  to  be  discharged  for 
repairs,  owing  to  sea  perils,  the  damage  necessarily  done  in 
discharging  it  will  not  be  covered  by  the  exception  "  perils  of  the 
sea."  This  would  be  a  mistake.  The  shipowner  is  justified  in 
discharging  the  cargo  in  such  a  case ;  indeed,  he  must  discharge 
it,  whether  to  repair  and  carry  it  on,  or  to  tranship  it.  And 
since  he  is  excused  responsibility  for  the  accident  which  made 
this  necessary,  he  is  not  responsible  for  the  consequences  of  the 
discharge  if  he  uses  proper  care  (u). 

Illustrations  89.  The  following  cases  will  illustrate  how  the  rule  of  looking 
cau/^^^™^*^  to  the  proximate  cause  has  been  applied  with  regard  to  policies 
of  insurance : — Where  a  vessel  was  taken  in  tow  by  a  ship  of  war, 
and  was  obliged  to  carry  an  extraordinary  press  of  sail  in  order  to 
keep  up,  and  consequently  shipped  water  in  a  gale,  the  damage 
was  held  to  be  by  perils  of  the  sea  (x).  So,  where  a  ship  was 
driven  ashore  by  the  wind,  owing  to  seizure  by  the  press-gang  of 
two  of  her  crew  who  had  been  sent  ashore  to  cast  off  a  rope  (y). 
So,  again,  where  a  ship  went  ashore  because  a  light  had  been 
extinguished,  at  Cape  Hatteras,  as  an  act  of  hostility  during  the 
American  Civil  War  (z).  In  each  case  the  loss  was  by  perils  of 
the  sea. 

Where  ships  have  been  driven  on  to  hostile  coasts  by  stress  of 
weather,  and  have  thus  been  captured,  the  cause  of  loss  has  been 
held  to  be  the  capture,  not  the  sea  peril  (a).    And  where  the 

(0  (1890)  59  L.  J.,  Q.   B.   559  ;  25  &  P.,  N.  R.  336. 

Q.  B.  D.  396.  (z)  lonides  v.  Uniyersal  Marine  Ins. 

(m)  See  Garstou   Co.  r.   Hickie  (2),  AsBooiation,  (1863)  32  L.  J.,  C.  P.  170 ; 

(1886)  56  L.  J.,  Q.  B.  38  ;  18  Q.  B.  D.  17.  U  C.  B.  (N.  s.)  259. 

(a;)  Hagedoru  v.  Whitmore,  (1816)  1  (a)  Green  v.  Elmslie,  (1794)  Peake, 

Stark.  157.  N.  P.  278  ;  Livie  v.  Janson,  (1810)  12 

(y)  Hodgaon  v.  Malcolm,  (1806)  2  B.  East,  648. 
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rescue  of    goods   from    a   stranded    ship    was    prevented    by     Sect.  89. 

belligerents,   the   loss  was  ascribed  to  them,  not  to  the  perils 

which  caused  the  stranding  (6).     On  the  other  hand,  where  goods 

had  in  effect  been  lost  by  sea  perils,  but  were  afterwards  saved 

and  confiscated  by  captors,  the  loss  was  ascribed  to  the  perils  of 

the  sea,  not  to  capture  (c). 

Again,  where  adverse  weather  caused  delay  on  the  voyage,  so 
that  a  cargo  of  meat  became  putrid,  it  was  held  not  to  be  a  loss 
by  perils  of  the  sea  {d).  But  where  horses  on  board  were  injured 
in  a  storm,  by  the  rolling  and  pitching  of  the  ship,  and  by  kicking 
one  another  in  the  confusion,  so  that  they  died,  the  loss  was 
considered  to  proceed  directly  from  the  violence  of  the  storm, 
and  to  be  by  perils  of  the  sea  (e). 

In  Eeischer  v.  Berwick  (/)  a  ship  was  insured  against  "  damage 
received  in  collision  with  any  object."  She  collided  with  a  snag, 
and  the  cover  of  her  condenser  was  broken.  By  plugging  the 
ejection  pipes  the  master  stopped  the  inrush  of  water,  and  made 
her  safe  while  she  remained  at  anchor.  But  a  tug  was  employed ; 
and  soon  after  towing  began  one  of  the  plugs  came  out,  the  water 
rushed  in,  and  the  vessel  had  to  be  beached  and  abandoned. 
Held  by  the  Court  of  Appeal,  affirming  Kennedy,  J.,  that  the  loss 
was  by  the  collision.  "  The  sinking  of  this  ship  was  proximately 
caused  by  the  internal  injuries  produced  by  the  collision,  and  by 
water  reaching  and  getting  through  the  injured  parts  whilst  she 
was  being  towed  to  a  place  of  repair.  The  sinking  was  due  as 
much  to  one  of  these  causes  as  to  the  other ;  each  was  as  much 
a  proximate  cause  of  her  sinking  as  the  other,  and  it  would  in  my 
opinion  be  contrary  to  good  sense  to  hold  that  the  damage  by  the 
sinking  was  not  covered  by  this  policy  "  (g). 

{b)  lonides  v.  Universal  Marine  Ins.  793  ;    5   D.  &  E.    641  ;    Lawrence    v. 

Association,  (1863)  32  L.  J.,  C.  P.  170 ;  Aberdein,  (1821)  5  B.  &  Aid.  107.    Cf. 

14  0.  B.  (N.  s.)  259.  Nugent  v.  Smith,  (1876)  45  L.  J.,  C.  P. 

(e)  Hahu  v.  Corbett,  (1824)  2  Bing.  19,  697  ;  1  C.  P.  D.  19,  423. 
205  ;  and  see  lonides  1).  Universal  Marine  (/)  63  L.  J.,   Q.   B.   753;  (1894)  2 

Ins.   Association,  supra ;    and  Dent  v.  Q.  B.  548. 

Smith,   (1869)    38   L.   J.,  Q.   B.    144  ;  (?)  Per  Lindley,  L.  J.,  (1894)  2  Q.  B. 

L.E.,4Q.B.  414;  Dean  I'.  Hornby,  (1854)  p.   551.      Cf.  Insurance  Co.  i>.  Tweed, 

23L.  J.,  Q.  B.129;3E.&B.180;United  (1868)   7  Wall.   44;    Insurance  Co.  v. 

States  V.  Hall,  (1810)  6  Cranch,  171.  Boon,  (1877)  95  U.  S.  117  ;  The  Strath- 

{d)  Taylor  v.  Dunbar,  (1869)  38  L.  J.,  don,  (1898)  89  Fed.  Eep.  374  ;  The  G.  E. 

C.  P.  178  ;  L.  E.,  4  C.  P.  206  ;  Tatham  Booth,    (1897)   171    U.   S.  450,   supra, 

V.  Hodgson,  (1796)  6  T.  B.  656.  s.  88. 

(e)  Gabay  v.  Lloyd,  (1825)  3  B.  &  C. 
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Sect.  90. 

Spread  of 
mischief 
originated  by 
sea  damage. 


Duration  of 
"  Naviga- 
tion." 


90.  Where  mischief  has  been  set  up  in  a  cargo  by  sea  damage, 
the  spread  of  that  mischief  is  regarded  as  arising  from  perils  of 
the  sea  {h).    Even  under  a  policy  it  is  treated  as  a  result  of  the 
sea  peril  (i).     A  vessel  loaded  with  hides  and  tobacco  shipped 
a  quantity  of  water,  in  bad  weather,  which  wetted  and  putrefied 
the  hides.      The   packages    of   tobacco   were  not  immediately 
touched  by  the  water ;   but  the  tobacco  was  greatly  damaged  in 
flavour,  by  the  fetid  vapours  proceeding  from  the  putrid  hides. 
It  was  held  that  the  damage   to  the   tobacco  was  due  to  sea 
perils  (/(;).     Pollock,  C.  B.,  said,  "It  is  a  matter  of  indifference 
whether  the   whole   of   the   cargo  belongs  to  one  person,  and 
consists  of  one  entire  package  of  corn,  or  whether  the  cargo 
consists  partly  of  corn  and  partly  of  hides,  and  is  the  property 
of  several  owners.     In  both  cases  the  loss  arises  from  perils  of 
the  sea ;  and  it  is  difficult  to  see  how  the  loss  can  be  said  not 
to  be  the  immediate  result  of  such  perils.     And  I  think  it  may  be 
laid  down  as  a  general  rule  that  when  mischief  arises  from  perils 
of  the  seas,  and  the  natural  and  almost  inevitable  consequence  of 
that  mischief  is  to  create  further  mischievous  results,  the  under- 
writers in  such  case  are  responsible  for  the  further  mischief 
so   occasioned "  (I).    And  Parke,  B.,  said,     "  It  seems  to  me 
impossible  to  distinguish  this  case  from  that  which  I  put,  where 
the  cargo  is  supposed  to  consist  entirely  of  hides  or  corn,  and 
the   upper   part  is  injured  by  noxious  gases  arising  from  the 
decomposition  of  the  lower  portions,  or  by  the  water  being  raised 
by  capillary  attraction  "  (m). 

91.  The  "  navigation,"  within  the  meaning  of  "  dangers  and 
accidents  of  the  seas  and  navigation,"  begins  at  the  loading  port 
and  continues  after  the  ship  has  got  to  her  discharging  dock  and 
berth.  So  that  an  accident  by  which  water  gets  in  during  the 
loading  or  unloading,  and  damages  the  goods,  will  generally  be 
excepted  (n). 


{h)  See  The  Catharine  Chalmers, 
(1874)  32  L.  T.  847.  But  of.  The  Free- 
dom, (1869)  38  L.  J.,  Adm.  25  ;  L.  E.,  3 
P.  0.  594.  ■ 

(i)  Montoya  v.  London  Assur.  Co., 
(1851)  20  L.  J.  Ex.  254  ;  6  Ex.  451. 

{li)  Montoya  v.  London  Assur.  Co., 
(1851)  20  L."  J.,'  Ex.  254  ;  6  Ex.  451. 
Cf.  Gator  i'.  Great  Western  Ins.  Co.  of 


New  York,  (1873)  42  L.  J.,  C.  P.  266 ; 
L.  E.,  8  C.  P.  552. 

{1}  (1851)  6  Ex.  at  p.  458. 

(m)  Ibid,  at  p.  459. 

(n)  Laurie  v.  Douglas,  (1846)  15  M.  & 
W.  746  ;  Adam  v.  Morris,  (1890)  18  Sess. 
Ca.  (4th)  153  ;  The  Southgate,  (1893)  P. 
329  ;  The  Glenochil,  65  L.  J.,  P.  1 ; 
(1896)  P.   10.    But  see  The  Aocomac, 
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"  Eisfc  of 
boats." 


'  Collision.' 


92.  Where  the  exception  ran  as  follows  :  "  All  and  every  other  Sect.  92. 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  and  kind  soever,  save  risk^  of  boats  so  far  as  ships  are 
liable  thereto  excepted,"  it  was  held  that  the  shipowner  was  not 
liable  for  a  loss,  occasioned  by  storm,  of  goods  which  had  been 
properly  placed  in  a  boat  for  the  purpose  of  landing  them  (o) . 

93.  The  exception  "  collision  "  does  not  protect  the  shipowner  ' 
where  a  collision  has  been  brought  about  by  a  default  of  the 
master,  or  crew,  of  the  carrying  ship.  But  if  there  has  been  no 
default  on  their  part,  it  does  protect  him  against  a  collision  with 
another  ship,  although  that  may  have  been  navigated  improperly  . 
and  although  she  may  have  belonged  to  the  same  shipowner,  and 
been  in  charge  of  his  servants  (p).  The  exception  does  not,  how- 
ever, in  such  a  case,  prevent  the  shipowner  from  being  liable,  in 
tort,  as  owner  of  the  other  vessel,  for  the  negligent  navigation  (q). 

"  '  Collision '  appears  to  me  to  contemplate  the  case  of  a  vessel 
striking  another  ship  or  boat,  or  floating  buoy,  or  other  navigable 
matter — something  navigated,  and  coming  into  contact  with  it. 
It,  so  to  speak,  imports,  as  it  were,  two  things.  It  may  be  that 
one  is  active  and  the  other  is  passive,  but  still,  in  one  sense,  they 
each  strike  the  other.  That  does  not  apply  to  striking  on  the 
ground  at  the  bottom  "  (r). 

94.  As  we  have  seen,  "  pirates  "  have  been  held  to  be  within  • 
"dangers  of  the  seas,"  but  they  are  generally  excepted  expressly. 
Piracy  is  forcible  robbery  at  sea,  whether  committed  by  marauders 
from  outside  the  ship,  or  by  mariners  or  passengers  within  it. 
The  essential  element  is  that  they  "violently  dispossess  the  master, 
and  afterwards  carry  away  the  ship  itself,  or  any  of  the  goods,  with 
a  felonious  intent  "  (s). 


'  Pirates." 


(1890)  59  L.  J.,  Adm.  91 ;  15  P.  D.  208  ; 
The  G.  E.  Booth,  (1897)  171  U.  S.  450  ; 
Davidson  v.  Burnand,  (1868)  38  L.  J., 
C.  P.  73  ;  L.  R.,  4  G.  P.  117  ;  infra,  s.  101. 

(o)  Johnston  v,  Benson,  (1819)  4 
Moore,  90  ;  1  B.  &  B.  454. 

[p)  Chartered  Mercantile  Bank  of 
India,  &c.  v.  Netherlands  India  Steam 
Nav.  Co.,  (1883)  52  L.  J.,  Q.  B.  220  ;  10 
Q.  B.  D.  521  ;  reversing  51  L.  J.,  Q.  B. 
393  ;  9  Q.  B.  D.  118. 

(j)  lUd. 
;   (r)  Per.Groye,  J.,  in  Hough  v.  Head, 
(1885)  52  L.  T,  861,  p.  564.     Cf.  Union 


Mar.  Ins.  Co.  v.  Berwick,  64  L.  J.,  Q.  B. 
679 ;  (1895)  2  Q.  B.  279 ;  Chandler  v. 
Blogg,  67  L.  J.,.Q.  B.  336;  (1898)  1 
Q.  B.  32  ;  8  Asp.  M.  C.  349  ;  The  Nor- 
mandy, 73  L.  J.,  P.  55 ;  (1904)  P.  187. 
As  to  "  in  collision  "  in  the  memorandum 
of  a  policy,  see  London  Assurance  v. 
Comp.  de  Moagens,  (1897)  167  U.  S.  149. 
(«)  Att.-Gen.  for  Hong  Kong  «. 
Kwok-a-Sing,  (1873)  42  L.  J.,  P.  C.  64  ; 
L.  K.,  5  P.  C.  179  ;  12  Cox,  0.  C.  565. 
See  Nesbitt  v.  Lushington,  (1792)  4  T.  E. 
783  ;  Palmer  v.  Naylor,  (1854)  23  L.  J., 
Ex.  823  :  10  Ex.  382. 
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THE   CONTRACT. 


Sect.  94. 

"  Robbers." 
"  Thieves." 


Liability  for 
bad  stowage. 


"Eobbers"  is  more  general  than  "pirates,"  but  still  implies 
that  the  acts  excepted  are  acts  of  forcible  taking  (t). 

"  Thieves "  seems  to  cover  all  acts  of  felonious  taking  (u). 
But  it  has  been  held  that  the  general  exception  of  "  thieves  " 
does  not  cover  acts  of  the  crew,  or  of  other  persons  on  board 
the  ship  (x) ;  and,  presumably,  the  same  is  true  of  "  robbers " 
and  "  pirates  "  (y). 

In  modern  bills  of  lading  the  exception  sometimes  runs: 
"  pirates,  robbers,  or  thieves,  whether  on  board  or  not."  In  this 
form  it  protects  the  shipowner  against  thefts  by  passengers  or 
strangers  on  board,  but  not  against  thefts  by  the  crew,  or  by 
other  persons  in  the  employ  of  the  shipowner,  or  (as  stevedores) 
doing  the  work  he  has  undertaken  to  do  (z).  General  exceptions 
are  always  construed,  subject  to  contrary  words,  so  as  to  preserve 
the  shipowner's  obligation  to  use  care.  A  fortiori,  they  must  be 
construed  so  as  to  preserve  his  obligation  to  be  honest,  by  himself 
and  his  servants. 

An  exception  of  "  neglects  or  defaults "  of  the  shipowner's 
servants  will  not  cover  thefts  by  such  persons  (a). 

95.  The  general  responsibility  at  law  of  the  shipowner  makes 
him  liable  for  any  loss  or  damage  which  may  happen  to  the 
goods  in  the  ship's  hold  by  their  contact  with,  or  proximity  to, 
other  parts  of  the  cargo,  or  by  any  wasting  or  deterioration; 
unless,  indeed,  he  can  show  that  it  altogether  arose  from  some 
quality  or  defect  of  the  goods  themselves  (6).  It  is  not  necessary 
that  negligence  in  the  manner  of  stowing  the  goods  should  be 
proved,  or  should  have  occurred,  in  fact.  If  the  shipowner 
chooses  to  carry  a  number  of  different  articles  together,  he  does 
so  at  his  own  risk,  and  though  he  may  have  used  all  possible 
care  in  stowing  them,  he  is  liable  for  the  damage  they  may  cause 
to  one  another  (c). 


(t)  De  Eothschild  v.  Koyal  Mail  Steam 
Packet  Co.,  (1852)  21  L.  J.,  Ex.  273  ;  7 
Ex.  734. 

(w)  But  see  Taylor  v.  Liverpool  and 
Great  Western  Steamship  Co.,  (1874)  43 
L.  J.,  Q.  B.  205  ;  L.  R.,  '9  Q.  B.  546  ; 
where  Archibald,  J.,  seems  to  have  held 
that  the  theft  must  be  with  violence. 

(x)  Taylor  v.  Liverpool,  &c.  Co., 
mipra;  Steinman  v.  Angier  Line,  60 
L.  J.,  Q.  B.  425  ;  (1891)  1  Q.  B.  619  ;  7 
T.  L.  R.  398. 


(y)  Cf.  The  Chasca,  (1875)  44  L.  J. 
Adm.  17  ;  L.  R.,  4  A.  &  E.  446. 

(«)  Steinman  v.  Angier  Line,  60  L.  J., 
Q.  B.  425  ;  (1891)  1  Q.  B.  619  ;  7  T.  L.  R. 
398. 

(a)  Cf.  Shaw  v.  G.  W.  RaU.  Co.,  (1894) 
1  Q.  B.  373. 

(b)  See  suj)ra,  s.  12. 

(c)  The  Freedom,  (1869)  38  L.  J., 
Adm.  25  ;  L.  R.,  3  P.  0.  594  ;  GiUespie 
V.  Thompson,  (1856)  6  E.  &  B.  477,  n. ; 
Stevens,  Stowage  (5th),  p.  456. 
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We,  therefore,  usually  find  in  a  bill  of  lading  some  exceptions  Sect.  95. 
relating  to  risks  of  damage  by  wasting,  and  by  contact  with  other 
goods  ;  e.g.,  by  breakage,  leakage,  drainage,  evaporation,  heating, 
sweating,  rust,  decay,  &c.  Such  general  clauses  do  not  relieve 
the  shipowner  from  responsibility  for  negligence  or  unskilf  ulness 
in  handling  and  arranging  the  goods.  It  is  presumed,  unless  the 
contrary  is  expressed,  that  he  and  his  agents  will  still  be  skilful 
and  careful  (d). 

96.  But  where  these  risks  have  been  excepted,  the  shipowner  Liability  for 
does  not  undertake  that  more  than  reasonable  care  and  skill  will  ^^° 
be  shown.  Ignorance  of  the  injurious  consequences  of  stowing 
particular  kinds  of  goods  together  does  not  always  amount  to 
negligence,  so  as  to  prevent  him  from  relying  on  the  exceptions. 
It  cannot  be  said  that  there  has  been  negligence,  or  want  of 
reasonable  skill,  unless  the  consequences  of  such  a  stowage  were 
well  known  to  stevedores. 

In  Ohrloff  v.  Briscall  (e),  Lloyd  &  Co.  had  chartered  The  Helene 
for  a  voyage  from  Leghorn,  and  they  there  shipped  a  cargo  of 
rags,  wool,  and  forty-seven  casks  of  olive-oil.  A  bill  of  lading 
was  given  for  the  oil,  which  excepted  "  leakage,"  and  this  bill  of 
lading  was  endorsed  to  the  plaintiffs  as  purchasers  of  the  oil. 
The  oil  was  stowed  in  the  same  hold  with  some  rags  and  wool, 
and  these  having  become  heated,  the  staves  of  the  casks  dried, 
the  casks  became  leaky,  and  thus  a  large  part  of  the  oil  escaped. 
Dr.  Lushington  held  the  shipowners  responsible  for  this  loss,  as 
caused  by  negligent  stowage,  but  his  decision  was  reversed  by 
the  Privy  Council. 

Turner,  L.  J.,  in  delivering  judgment,  said :  "  Notwithstanding 
the  evidence  of  the  notoriety  at  Liverpool  of  the  deleterious  conse- 
quences of  the  collocation  of  oil  in  casks  with  rags  and  wool,  or 
other  matters  tending  to  generate  heat,  we  do  not  believe  that 
either  the  shippers  or  the  shipowners  in  this  case  were  aware  of 
them.  Nor  do  we  think  the  ignorance  of  the  shipowners  in  itself 
amounted  to  negligence.  It  can  hardly  be  imputed  as  misconduct 
that  the  shipowners  should  be  ignorant  of  latent  mischief  of  this 
nature,  when  Lloyd  &  Co.,  who  are  proved  to  have  had  very 

(d)  Phillips  V.  Clark,  (1857)  26  L.  J.,  (e)  The  Helene,  (1866)  35  L.  J.,  P.  C. 

C.  P.  108  ;  2  C.  B.  (N.  S.)  156  ;  Czech  v.  63  ;  16  E.  R.  90 ;  L.  R.,  1  P.  C.  231  ;  i 

General  Steam  Nav.  Co.,  (1867)  37  L.  J.,  Moo.  P.  C.    (N.  B.)  70;  Br.  &  L.  il5, 

C.  P.  3 ;  L.  E.,  3  C.  P.  U  ;  snpra,  s.  77.  429. 
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Sect.  96.     great  experience  as  oil  merchants,  were  in  the  same  state  of 

ignorance  "  (/). 

Damage  from       97.  Further,  apart  from  all  exceptions,  if  the  damage  to  a 

quauty'of        shipper's  goods  has  been  the  result  of  dangerous  qualities  in  them- 

goods  selves  which  were  known  to  the  shippers,  but  were  not  known, 

shipped.  XX'  ) 

and  could  not  reasonably  be  expected  to  have  been  known,  to  the 
shipowners,  the  latter  are  not  responsible  for  the  damage.  For 
example,  where  salt  cake  was  shipped,  and  was  in  ignorance 
stowed  by  the  shipowners  with  casks  of  salt  provisions,  so  that 
the  salt  cake  rotted  the  casks  and  cask  hoops,  and  the  brine  ran 
out  of  the  casks,  spoiling  the  salt  cake :  these  facts  were  pleaded 
as  a  defence  to  an  action  for  the  damage,  and  it  was  held  to  be  no 
suf&cient  reply  that  the  salt  cake  was  an  article  whose  nature 
and  properties  were  well  known  in  commerce,  and  to  persons 
carrying  on  the  business  of  carriers  in  ships  (g). 
"  Leakage,"  98.  The  general  exception  "  leakage  "  includes  all  loss,  how- 
ever great,  due  to  leaking  of  the  goods  themselves.  It  does  not 
relate  to  their  ordinary  leakage  merely  (h). 

"  The  condition  that  the  shipowners  are  not  to  be  accountable 
for  leakages  does  not,  in  its  ordinary  and  grammatical  sense,  put 
any  limit  to  the  quantity  of  leakage  ;  and  on  principle,  therefore, 
we  do  not  think  it  would  be  justifiable  to  add  any  such  limit  to 
its  terms  "  (i).  The  same  remark  seems  to  apply  to  other  similar 
exceptions,  such  as  "evaporation,  rust,"  &e. 

But  the  exception  does  not  relate  to  damage  sustained  by  the 
goods  owing  to  leakage  from  some  other  part  of  the  cargo,  unless 
that  is  expressed.  In  Thrift  v.  Toule  (k),  100  barrels  of  oil  and 
106  bales  of  palm  baskets  were  shipped  under  one  bill  of  lading, 
which  contained  the  clause  "  not  accountable  for  rust,  leakage,  or 
breakage."  On  delivery  two  barrels  of  the  oil  were  found  to  be 
empty,  and  sixty  of  the  bales  of  palm  baskets  were  damaged  with 
oil.  It  was  held,  that  the  shipowner  was  responsible  for  the  damage 

(/)  L.  K.,  1  P.  C,  pp.  238,  239.  T.  L.  E.  880. 

{g)  Hutchinson  v.   Guion,    (1858)   28  (A)  OhrlofE  o.  Brisoall  (The  Helene), 

L.  J.,  C.  P.  63  ;  5  C.  B.  (N.  s.)  149  ;  Cf.  (1866)  35  L.  J.,  P.  C.  63  ;  16  E.  E.  90 ; 

Brass  ■.;.   Maitland,   (1856)    26    L.    J.,  L.  E.,  1  P.C.231  ;  4  Moo.P.  C.  (N.S.)70; 

Q.   B.  49  ;  6  E.  &  B.   471  ;  Acatos   v.  Br.  &  L.  415,  429. 

Bums,  (1878)  47  L.  J.,  Ex.  566  ;  3  Ex.  (i)  L.  E.,  1  P.  C.  at  p.  240. 

D.  282.     See  infra,  ss.  273  et  seq.     As  (J)  (1877)  46  L.  J.,  C.  P.  402  ;  2  0.  P. 

to    liability    in    general    average,    see  D.  432.     Cf.   The   Nepoter,  (1869)  38 

Greenshields,  Cowie&  Co.  v.  Stephens,  77  L.  J.,  Adm.  63  ;  L.  E.,  2  A.  &  B.  275. 
L.  J.,  K.  B.  985  ;  (1908)  A.  C.  431  ;  24 
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to  the  bales.  Grove,  J.,  said  :  "  The  words  in  the  bill  of  lading  Sect.  98. 
simply  mean  that  if  the  goods  shipped  are  injured  by  rust,  or  if 
the  casks  containing  them  become  leaky  or  are  broken,  the  ship- 
owner is  not  to  be  accountable ;  there  is  nothing  in  the  bill  of 
lading  to  show  that  the  clause  is  to  be  extended  to  remote  conse- 
quences ;  and  the  ulterior  injury  arising  from  leakage  may  be  of  a 
very  important  kind,  and  nevertheless  of  a  totally  different  nature  : 
suppose,  for  instance,  that  a  cask  of  spirits  leaks,  and  that  what 
escapes  from  it  catches  fire  and  destroys  other  goods ;  I  think  that 
this  clause  would  not  protect  the  shipowner  from  liability  to 
compensate  the  owner  of  the  goods  burnt." 

Denman,  J.,  said:  "The  sole  question  for  our  consideration  s 
the  meaning  of  the  word  '  leakage.'  Some  goods,  such  as  oil  stored 
in  barrels,  are  apt  to  leak ;  and  by  the  insertion  of  this  word  it  was 
intended  to  protect  the  shipowner  from  liability  to  compensate  the 
owner  of  the  goods  for  the  waste  occasioned  by  leakage.  I  do  not 
think  the  word  can  have  a  more  comprehensive  meaning.  In  like 
manner,  by  the  use  of  the  word  '  breakage,'  it  was  merely  intended 
that  the  shipowner  should  be  absolved  from  liability  in  respect  of 
goods  broken  during  the  voyage  ;  it  would  be  absurd  to  suppose 
that  it  could  extend  to  damage  done  by  the  broken  goods  to  other 
goods." 

An  exception  of  damage  from  "  sweating  "  has  been  held  to  mean  "  Sweating." 
damage  by  moisture  which  has  evaporated  and  condensed  in  the 
hold  and  fallen  on  to  the  goods  (Z). 

99.  "Barratry,"  or  "barratry  of   the   master  or  mariners,"  "Barratry." 
means  any  wilful  act  of  spoliation,  or  violence  to  the  ships  or 
goods,  or  any  fraudulent  or  consciously  illegal  act  which  exposes  the 
ship  or  goods  to  danger  of  damage,  destruction,  or  confiscation, 
done  by  the  master  or  crew  without  the  consent  of  the  shipowner. 

For  example,  if  goods  are  lost  or  damaged  by  the  master  wil- 
fully running  the  "ship  upon  rocks  (m),  or  attempting  to  scuttle 
her  (n) ;  or  through  a  fraudulent  delay  (o),  or  deviation  (p)  upon 
the  voyage,  for  the  master's  private  purposes  ;  or  by  the  ship 

(Z)  The  Pearlmoor,  73  L.  J.,  P.  50 ;  (o)  Boss  v.  Hunter,  (1790)  i  T.  E. 

(1904)  P.  286  ;  9  Asp.  M.  C.  540.  33  ;  Eosodw  v.  Corson,  (1819)  8  Taun. 

(ffl)  Scares    i.    Thornton,    (1817)    7  684 
Taun.   627 ;   1   Moo.   373  ;   Heyman  v.  ip)  Moss  v.  Byrom,  (1795)  6  T.  E. 

Parish,  (1809)  2  Carup.  149.  379  ;  Dixon  v.  Eeid,  (1822)  5  B.  &  Aid. 

(n)  The    Chasca,    (1875)    44    L.    J.,  597 ;  1  D.  &  E.  207. 
Ailm.  17  ;  L.  E.,  4  A.  &  E.  446. 
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Sect.  99.  and  cargo  being  fraudulently  sold  by  the  master  ((/) ;  the  exception 
relieves  the  shipowner  from  responsibility  for  such  losses.  So 
again,  if  the  goods  become  confiscated  owing  to  the  master  using 
the  ship  for  purposes  of  smuggling  (r),  or  trading  with  an  enemy  (s), 
or  running  a  blockade  {t).  And  the  effect  is  the  same  although  the 
master  was  intending  to  act  for  the  benefit  of  the  owners  (tt). 

Speaking  in  relation  to  a  policy  of  insurance,  Lord  Ellenborough 
said  (x)  :  "  A  breach  of  duty  (by  the  master)  in  respect  to  his 
owners,  with  a  criminal  intent,  or  ex  malijicio,  is  barratry.  And 
with  respect  to  the  owner  of  the  ship  or  goods,  whose  interest  is  to 
be  protected  by  the  policy,  it  can  make  no  difference  in  the  reason 
of  the  thing,  whether  the  prejudice  he  suffers  be  owing  to  an  act 
of  the  master,  induced  by  motives  of  advantage  to  himself,  malice 
to  the  owner,  or  a  disregard  to  those  laws  which  it  was  the  master's 
duty  to  obey,  and  which  (or  it  would  not  be  barratry)  his  owners 
relied  on  his  observing.  It  has  been  strongly  contended,  on  the 
part  of  the  defendant,  that  if  the  conduct  of  the  master,  though 
criminal  in  respect  of  the  state,  were,  in  his  opinion,  likely  to 
advance  his  owner's  interest,  and  intended  by  him  to  do  so,  it  will 
not  be  barratry.  But  to  this  we  cannot  assent.  For  it  is  not  for 
him  to  judge  in  cases  not  intrusted  to  his  discretion,  or  to  suppose 
that  he  is  not  breaking  the  trust  reposed  in  him,  but  acting 
meritoriously,  when  he  endeavours  to  advance  the  interest  of  his 
owners  by  means  which  the  law  forbids,  and  which  his  owners  also 
must  be  taken  to  have  forbidden  ;  not  only  from  what  ought  to 
be,  and  therefore  must  be  presumed  to  have  been  their  own  sense 
of  public  duty,  but  also  from  a  consideration  of  the  risk  and  loss 
likely  to  follow  from  the  use  of  such  means  "  (y). 

A  deviation  through  ignorance  of  the  master  is  not  barra- 
trous (a^)  ;  nor  is  negligent  navigation,  in  contravention  of  the 
rules  of  navigation,  if  there  has  been  no  improper  motive  (a) ; 

(?)  Jones    V.    Nicholson,    (1854)    23  93  E.  E.  1108  ;  2  Str.  1173. 

L.  J.,  Ex.  330  ;  10  Ex.  28.  (a;)  Earle  v.  Bowcroft,  (1806)  8  Bast, 

(r)  Hayelook    v.    Hancill,    (1789)    3  126. 

T.  R.  277.  (y)  Per  Lord  Ellenborough  in  Earle 

(,?)  Earle  v.  Bowcroft,  (1806)  8  East,  v.  Bowcroft,  8  East,  p.  124. 

126.  (i)  Phyu  V.  Eoyal  Exchange  Ass.  Co., 

(i)  Goldschmidt  v.  Whitmore,  (1811)  (1798)  V  T.  E.  505. 

3  Taun.  507.    And  see  other  cases  of  (a)  GriU   v.    General    Screw  Collier 

barratry    by    exposing    the    ship    and  Co.,  (1868)  35  L.  J.,  C.  P.  321  ;  37  L.  J., 

goods  to  confiscation,  cited  in  Earle  v.  C.  P.  205  ;  L.  E.,  1  C.  P.  600 ;  L.  K.,  3 

Bowcroft,  (1806)  8  East,  126.  C.  P.  476. 

(u)  But  see  Stamma  v.  Brown,  (1742) 
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nor  is  a  jettison  made  by  the  master  under  an  unfounded  fear,     Sect.  09. 
■without  apparent  or  reasonable  necessity  (b).    It  is  essential  that 
the  act  shall  have  been  either  fraudulent,  or  done  knowingly  in 
breach  of  law  (c).     "  Barratry  implies  an  intention  "  (d). 

In  Cory  v.  Burr  (e),  an  action  on  a  policy  of  insurance,  which 
contained  the  warranty  "  free  from  capture  and  seizure,"  it  was 
held  that  a  loss  by  seizure  and  detention,  for  smuggling  by  the 
master,  must  be  ascribed  to  "  capture  and  seizure,"  and  not  to 
the  barratry. 

100.  Where  the  master  has  acted  with  the  assent  of  the  owners.  Effect  of 
his  acts  are  not  barratrous  (/).     But  the  mere  fact  of  his  being  a  a^nt 
part   owner  will  not  prevent  the  possibility  of  his  committing 
barratry  as  against  the  other  part   owners  (g),   or   against   his 
mortgagee  (h). 

And  if  the  ship  has  been  chartered  so  as  to  give  the  charterer  Barratry 
possession  and  control  of  her  for  the  time  being,  acts  may  be  charterer  or 
committed  against  him  which  will  be  barratrous,  although  the  cargo-owner, 
shipowner  may  have  ordered  or  assented  to  them  (i). 

In  relation  to  policies  of  insurance  acts  may  perhaps  be  barra- 
trous against  the  cargo-owner,  though  not  done  against  the  ship- 
owner's will.  Thus  in  Ipnides  v.  Pender  (J),  Hannen,  J.,  directed 
the  jury  that  a  loss  by  scuttling  would,  under  a  policy  on  goods, 
be  barratry,  although  the  scuttling  were  done  with  the  knowledge 
of  the  shipowner,  if  it  was  without  the  knowledge  of  the  freighter. 

In  Atkinson  v.  Great  Western  Insurance  Co.  (ft),  in  the  New 
York  Court  of  Common  Pleas,  after  an  elaborate  discussion  of 
the  history  and  meaning  of  the  word,  Daly,  C.  J.,  said  that 

(*)  Companhia  de  Nav.  la  Flecha  v.  (/)  Nutt  v.  Bourdieu,  (1786)  1  T.  E. 

Brauer,  (1897)  168  U.  S.  lOi.  323  ;  Hobbs  r.  Hannam,  (1811)  3  Camp. 

(c)  Phyn    V.    Royal    Exchange   Ass.  93  ;  Stamma  v.  Brown,  (1742)  93  E.  E. 
Co.,  supra;  The  Australasian  Ins.  Co.  1108  ;  2  Str.  1173. 

V.  Jackson,  (1875)  33  L.  T.  286.     See  (^)  Jones    v.    Nicholson,    (1854)    23 

Phillips,  Ins.,  ss.  1063  et  seq. ;  Dederer  ^  L.  J.,  Ex.  330  ;  10  Ex.  28. 
■n.  Delaware  Ins.  Co.,  (1807)  2  Wash.  C.  (K)  Small    -o.   United  Kingdom,  &c. 

C.  61.  Assoc,  66  L.  J,,  Q.  B.  736 ;   (1897)  2 

(d)  Per  Chahnell,   J.,  in  Briscoe  v.      Q.  B.  42. 

Powell,  (1905)  22  T.  L.  R.  128  at  p.  (i)  Scares  t'.  Thornton,  (1817)  7  Tauu. 

130,     where    mere     recklessness    was  627 ;  1  Moo.  373 ;   Vallejo  v.  Wheeler, 

shown.  (1774)  Cowp.  143. 

(e)  51   L.  J.,  Q.  B.  468  ;   52  L.  J.,  (j)  (1874)  43  L.  J.,  Q.  B.  227 ;  L.  E., 
Q.  B.  657  ;  8  Q.  B.  D.  313 ;  9  Q.  B.  D.  9  Q.  B.  531  ;  27  L.  T.  244. 

463  ;  8  A.  C.  393  ;  4  Asp.  M.  C.  559  ;  5  (A)  (1872)  27  L.  T.  103,  at  p.  110. 

Asp.  M.  C.  109. 
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Sect.  100.  barratry  "  as  a  marine  term  means  an  intentional  injury  to  the 
vessel,  or  to  the  cargo  (l)  ;  or  some  unlawful,  fraudulent,  or 
criminal  act,  whereby,  or  in  the  prosecution  of  which,  loss  or 
injury  arises  to  the  owners  of  the  vessel,  or  of  the  cargo,  or  to 
the  insurers  ;  and  does  not  embrace  what  in  the  law  is  denomi- 
nated negligence." 

Questions  on  this  subject  have  generally  arisen  with  respect  to 
insurances,  and  they  will  be  found  discussed  in  works  on  marine 
insurance. 

In  relation  to  contracts  of  carriage  we  have,  however,  to 
remember  that  the  exception  is  introduced  for  the  shipowner's 
benefit,  and  will  not  shield  him  against  losses  produced  by  his 
own  wrongful  acts.  So  that,  although  an  act  of  the  master  done 
with  his  owner's  consent  might,  within  a  policy,  be  barratrous 
against  the  charterer,  that  will  not  bring  the  act  within  the 
exception  so  as  to  protect  the  shipowner  from  the  consequences. 


"Kegligence 
o£  master," 
&c. 


101.  Bills  of  lading  now  commonly  relieve  the  shipowner 
from  responsibility  for  negligence  of  the  master  or  mariners  in 
navigating  the  vessel.  Often  the  exception  extends  to  acts  of 
stevedores,  and  other  persons  employed  by  the  ship  ;  and  some- 
times it  goes  still  further,  and  covers  all  wrongful  acts,  and 
neglects,  and  errors  in  judgment,  whether  of  the  owners,  or  of  those 
in  their  service,  or  for  whose  acts  they  would  otherwise  be  liable. 

There  is  nothing  in  our  law  to  prevent  the  parties  from  making 
such  a  contract  (m).  The  Legislature  has  not  interfered  with 
shipowners,  as  it  has  with  railway  and  canal  companies  (n),  to 
prevent  their  enforcing  contracts  which  may  seem  to  the  Courts 
not  to  be  reasonable  (o). 


(Z)  The  question  whether  a  wrongful 
act  done  to  the  cargo  only  could  be 
barratry  was  raised,  but  not  decided,  in 
Taylor  v.  Liverpool  and  Great  Western 
Steamship  Co.,  (1874)  43  L.  J.,  Q.  B.* 
205  ;  L.  E.,  9  Q.  B.  546. 

(lit)  The  Duero,  (1869)  38  L.  J.,  Adm. 
69  ;  L.  E.,  2  A.  &  E.  393 ;  Westport 
Coal  Co.  V.  McPhail,  67  L.  J.,  Q.  B.  674  ; 
(1898)  2_Q.  B.  130  ;  8  Asp.  M.  C.  378. 

in)  17  &  18  Vict.  c.  31,  s.  7. 

(o)  There  has  been  a  good  deal  of 
uncertainty  in  some  European  states  as 
to  whether  clauses  which  exempt  the 
shipowner    from   consequences    of    his 


servants'  negligence  are  valid ;  but  the 
law  seems  now  to  be  in  favour  of  that 
view  in  France,  Germany,  Italy, 
HoUaud,  and  Belgium ;  see  a  valuable 
paper  by  Judge  Eaikes,  K.C.,  read 
before  the  International  Law  Associa- 
tion, at  Antwerp,  in  1895. 

In  the  United  States  the  matter  is 
practically  settled  by  the  Harter  Act, 
1893,  iM/Va,s.  103  a. 

As  to  the  efieot  in  an  English  Court 
of  a  foreign  law  which  makes  a  stipula- 
tion in  the  contract  void,  see  infra, 
ss.  214—216. 
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But  the  Courts  construe  such  exceptions  strictly,  against  the    Sect.  101. 
shipowner,  and  will  not  extend  them  beyond  their  clear  meaning. 
Thus,  an  exception  of  "  negligence  of  master  or  mariners  "  will  Negligence  in 
not  cover  the  neglect  of  a  stevedore,  in  stowing  the  cargo  (p) ;  ^  °^'°s- 
though  it  will  cover  acts  of  the  crew  in  stowing  (q).    While  an 
exception  of   negligence  in  the    "navigation"  will   not   cover 
negligent  stowage,  although  done  by  the  crew  (r). 

Where,  however,  it  runs  "  any  act,  negligence,  default,  or 
error  in  judgment  of  the  pilot,  master,  mariners,  or  other 
servants  of  the  shipowner  in  navigating  the  ship  or  otherwise,"  it 
is  held  to  cover  negligent  stowage  or  discharging  by  stevedores 
employed  by  the  shipowner  (s) ;  and,  under  a  similar  exception, 
damage  by  rain  owing  to  a  negligent  exposure  of  the  goods 
during  the  loading  was  excused  (t) . 

But  such  words  will  not  protect  the  shipowner  where  the 
master  has  acted  because  of  a  misconception  of  his  powers  under 
the  charter-party  or  bill  of  lading.  Thus  in  Knutsford  S.S. 
V.  Tillmanns  (»)  the  bill  of  lading  entitled  the  master  to  dis- 
charge at  any  safe  port  should  he  deem  the  port  of  destination 
inaccessible ;  the  House  of  Lords,  deciding  that  the  clause  meant 
inaccessible  in  a  commercial  sense,  i.e.,  without  inordinate 
delay,  held  that  the  master,  acting  in  the  belief  that  it  meant 
inaccessible  at  the  moment  and  thereupon  abandoning  the  voyage, 
did  not  commit  an  error  of  judgment  "  in  navigating  the  ship 
or  otherwise."  "  He  simply  broke  his  contract,  interpreting  it 
erroneously  "  {v). 

The  meaning  of  "navigation"  in  such  clauses  has  been  much  "Naviga- 
discussed.    In  The  Accomac  {w)  the  charter  excepted  negligence 
of  the  crew  "  in  the  navigation  of  the  ship  and  in  the  ordinary 

(^p)  Hayn    v.    CuUiford,    (1879)    48  L.  J.,  Q.  B.  490  ;  25  Q.  B.  D.  475  ;  and 

L.  J.,  C.  P.  372 ;  3  0.  P.  D.  410 ;   4  see    Paokwood    v.    Union-Castle    Mail 

C.  P.  D.  182  ;  The  Ferro,  62  L.  J.,  P.  Steamship  Co.,  (1903)  20  T.  L.  R.  59. 

48  ;  (1893)  P.  38  ;  7  Asp.  M.  C.  309.  Cf.  Ah  Kang  d.  Australian  S.  N.  Co., 

(£)  The  Duero,  (1869)  38  L.  J.,  Adm.  (1883)  9  Vict.  L.  R.  171. 

69  ;  L.  E.,  2  A.  &  E.  393.  («)  77  L.  J.,  K.  B.  977  ;  (1908)  A.  C. 

(?•)  Per    Denman,    J.,    in    Hayn    v.  406  ;   13  Com.  Ca.   334  ;  24  T.  L.   R. 

CuUiford,  (1879)  48  L.  J.,  G.  P.  372  ;  3  786. 

C.  P.  D.  410  ;  The  Ferro,  62  L.  J.,  P.  (v)  Lord  Loreburn,  L.  C,  (1908)  A.  C. 

48  ;  (1893)  P.  38  ;  7  Asp.  M.  C.  309.  at  p.  408. 

(«)  Baerselman  r.  Bailey,  64  L.  J.,  (ui)  (1890)  69  L.  J.,  Adm.  91  ;  15  P. 

Q.  B.  707  ;   (1895)  2  Q.  B.   301 ;   The  D.  208.    Cf.  The  G.  E.  Booth,  (1897)  171 

Torbryan,  72  L.  J.,  P.  76 ;  (1903)  P.  35,  U.  S.  450,  where  the  side  of  the  ship 

194  ;  9  Asp.  M.  C,  398  ;  9  Com.  Ca.  1.  was  blown  out  during  unloading  by  the 

(f)  Norman  v.  Binnington,  (1890)  59  explosion  of  cargo. 
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Sect.  101.  course  of  the  voyage."  Damage  was  done  to  the  cargo  during 
the  discharge,  in  dock,  by  water  which  entered  through  a  pipe 
from  which  a  cock  had  been  removed  in  the  course  of  repairs. 
The  ship's  engineer  had  opened  the  sea-valve,  and  so  let  in  the 
water,  without  ascertaining  whether  this  pipe  had  been  plugged. 
The  plugging  had  been  omitted  by  negligence  of  the  repairing 
contractor's  men.  Butt,  J.,  held  that  as  the  damage  was  due  to 
the  joint  negligence  of  those  men  and  the  engineer,  and  not 
exclusively  to  the  fault  of  one  of  the  crew,  it  was  not  excepted. 
The  Court  of  Appeal  affirmed  the  judgment,  on  the  ground  that 
the  loss  was  not  by  negligence  "  in  the  navigation,"  or  during 
the  voyage  {x). 

In  The  Cressington  (2/)  it  was  held  that  "accidents  of  navigation 
.  .  .  even  when  occasioned  by  the  negligence,  default,  or  error  in 
judgment  of  the  pilot,  master,  &c.,"  covered  damage  to  the  cargo 
through  the  continuance  of  an  accidental  leak  which  ought  to 
have  been  stopped  by  the  master. 

In  Adam  v.  Morris  {z),  the  same  exception  was  considered  to 
cover  damage  by  water  which  entered  owing  to  negligence  of  the 
engineer,  at  the  port  of  discharge,  in  leaving  the  sea-cock  open 
when  filling  the  boiler.  In  The  Southgate  (a),  Gorell  Barnes,  J., 
indicated  the  opinion  that  a  similar  incursion  of  water  during 
the  loading  of  the  ship  was  an  "  accident  of  navigation."  He 
did  not,  however,  decide  the  point.  And  in  The  Glenochil  (6), 
where  a  similar  accident  had  occurred,  it  was  held  that  the  loss 
resulted  from  an  error  in  the  "management"  of  the  vessel 
rather  than  in  the  "navigation." 

"Manage-  The  word  "  management  "  has  also  given  rise  to  difficulty  (c). 

In  The  Glenochil  (6)  it  was  held  to  cover  the  act  of  an  engineer 

(x)  But  see  Eathbone  v.  Maclver,  72  ance   contracts,   see  Canada    Shipping 

L.  J.,  K.  B.  703  ;  (1903)  2  K.  B.  378  ;  Co.    v.     British    Shipowners'    Mutual 

8   Com.    Ca.   1,    303.      In   Gleadell  v.  Protection  Association,  (1889)  58  L.  J., 

Thompson,  (1873)  11  Sickel's  N.  Y.  E.  Q.  B.  462  ;  22  Q.  B.  D.  727  ;  23  Q.  B.  D. 

19i,  it  was  held  that  negligence  which  3i2  ;  6  Asp.  M.  0.  388.    But  cf.  Good 

occurred    after    the    goods    had    been  «.  London  Steamship  Owners'  Associa- 

landed  was  not  covered.  tion,  (1871)  L.  E.,  6  0.  P.  563 ;  Car- 

(y)  60  L.  J.,  Adm.  25 ;  (1891)  P.  152.  michael     v.     Liverpool     Sailing    Ship 

(i)  (1890)  18  Sess.  Ca.  (4th)  154.  Owners'  Association,  (1887)  56  L.  J., 

(a)  (1893)  P.  329.  Q.  B.    428  ;   19  Q.  B.  D.  242  ;  and  The 

(J)  65  L.  J.,  P.  1 ;  (1896)  P.  10.    And  VS^arkworth,  (1884)  53  L.  J.,  Adm.  465  ; 

see  The  Eodney,  69  L.  J.,  P,  29  ;  (1900)  9  P.  D.  20  ;  5  Asp.  M.  C.  194,  326. 

P.  112.    As  to  the  effect  given  to  the  (c)  See  cases  under  the  Harter  Act, 

words  "  improper  navigation  "  in  insur-  infra,  s.  103  e. 
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in  admitting  water  to  a  ballast  tank  without  first  ascertaining  Sect.  101. 
that  it  was  safe  to  do  so.  But  in  The  Ferro  (d)  the  same  Court 
held  that  "  management  of  the  ship  "  did  not  include  acts  of 
stowage.  The  distinction  was  drawn  between  "  want  of  care 
■of  cargo,  and  want  of  care  of  vessel  indirectly  affecting  the 
«argo  "  (e). 

An  exception  of  negligence  "during  the  said  voyage"  was  held  "Voyage." 
iby  Sir  J.  Hannen  to  cover  acts  done  during  the  loading  (/). 

Where  goods  were  lost  owing  to  a  collision  between  the  Negligence  on 
carrying  ship  (The  Crown  Prince)  and  another  ship  (The  Atjeh)  °ame  owners, 
which  belonged  to  the  same  company,  for  which  both  ships  were 
to  blame,  it  was  held  that  the  shipowners  were  not  protected  by 
the  exception  of  "accidents,  loss,  or  damage  from  any  act, 
neglect,  or  default  whatsoever  of  the  pilots,  master,  or  mariners, 
or  other  servants  of  the  company  in  navigating  the  ship." 
For  the  collision  was  in  part  due  to  negligence  of  those  on 
The  Atjeh,  and  their  acts  were  not  within  this  clause.  The 
company  were  held  to  be  liable  in  tort  to  the  extent  of  half 
the  damage  ((/). 

101a.  In  The  Torbryan(/i)  the  loss  was  of  sugar,  which  escaped  "Accidents" 
from  the  bags  containing  it  during  the  discharge,  owing  to  reck-  negligence, 
less  tearing  by  hooks  used  by  the  stevedore's  men.  The  question 
was  whether  the  loss  was  by  an  "  accident,"  within  an  exception 
of  "  act  of  God  .  .  .  and  all  other  accidents  excepted,  even 
though  caused  by  negligence,  fault,  or  error  of  judgment"  of 
the  owner's  servants.  Held  that  it  was.  The  exception  was  to 
a  contract  between  shipowner  and  cargo-owner,  and  "  looking  at 
it  from  that  standpoint,  it  is  an  accident  to  him,  a  fortuitous  and 
unexpected  occurrence,  that  the  persons  employed  in  unloading 
the  cargo  should  resort  to  such  reckless  means ;  and  even 
though  it  is  something  more  than  recklessness,  nevertheless  I 

id)  62  L.  J.,  p.  48  ;  (1893)  P.  38  ;  7  Letricheux  v.   Dunlop,  (1891)  19  Sess. 

Asp.    M.    0.    309.     Cf.    Mcl'adden    v.  (ith)  209.     Of.  The  Accomao,  (1890)  59 

Blue  Star  Line,  74  L.  J.,  K.  B.  423  ;  L.  J.,  Adm.  91  ;  15  P.  D.  208.      • 
(1905)  1  K.  B.  697  ;  10  Com.  Ca.  123  ;  (g)  Chartered  Mercantile  Bank,  &c. 

10  Asp.  M.  C.  55  ;  21  T.  L.  K.  345.  i.  Netherlands  -India  Steam  Nav.  Co., 

(e)  Per  Sir  F.  Jeune  in  The  Glenochil,  (1883)  52  L.  J.,  Q.  B.  220  ;   51  L.  J., 

(1896)  P.  at  p.  16.  Q.  B.  393  ;  9  Q.  B.  D.  118  ;  10  Q.  B.  D. 

(/)  The  Carron  Park,  (1890)  59  L.  J.,  521  ;  5  Asp.  M.  C.  65. 
Adm.  74  ;  15  P.  D.  203  ;  and  see  Bath-  (A)  72  L.  J.,  P.   76  ;   (1903)   P.  35, 

bone  V.  Maclver,  72  L.  J.,  Q.  B.  703  ;  194  ;  9  Asp.  M.  C.  358 ;  9  Com.  Ca.  1 ; 

(1903)  2  K.  B.  378 ;  8  Com.  Ca.  1,  303  ;  C.  A.,  affirming  Phillimore,  J. 
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Sect.  101a.    think  it  might,  notwithstanding,  be  an  accident  covered  by  the 

clause  "  (i). 
"  Accidents  to       The  words  "accidents  to  hull  occasioned  by  the  negligence  of 
"  ■'  persons   employed   by  the  shipowner  "  were  held  in  Wade  v. 

Cockerline  (j)  to  protect  the  shipowner  where  the  loss  arose 
through  the  carelessness  of  stevedores  in  piling  up  a  deck  cargo 
so  that  the  weight  fell  on  the  stanchions  causing  them  to  give 
way. 

Negligence  of  102.  Unless  expressly  excepted,  personal  neglects  or  defaults 
not'generaliy  oi  the  shipowner  will  render  him  liable,  although  negligence  of 
covered.  jjjg  servants  be  excepted  (/c).     "  There  are  liabilities  on  the  part 

of  the  shipowner  which  would  well  exist  under  a  bill  of  lading  in 
this  form,  as,  for  instance,  if  any  personal  negligence  of  his  could 
be  proved  to  be  the  real  cause  of  the  loss.  If  he  employs  as 
master  of  the  ship  a  person  who  was  known  to  be  of  drunken 
habits,  and  it  is  shown  that  the  collision  or  loss  is  the  result  of 
the  drunkenness  of  the  captain  on  a  particular  occasion,  that  I 
should  say  would  be  personal  negligence  on  the  part  of  the 
shipowner,  and  he  would  be  liable.  Or  if,  in  order  to  favour 
some  relation  of  his  own,  he  appoints  as  master  of  the  ship  a 
person  who  has  not  reasonable  knowledge,  skill  and  capacity, 
and  if  the  loss  is  shown  to  have  resulted  from  the  want  of  that 
reasonable  knowledge,  skill  and  capacity,  the  shipowner  would 
be  liable ;  or  if  the  shipowner  gives  written  instructions  to  his 
captain  that  upon  the  vessel  entering  into  a  certain  port,  although 
he  should  have  a  pilot  before  entering  that  port,  he  is  not  to 
have  one  on  board,  and  by  reason  of  his  not  having  a  pilot  the 
ship  be  lost,  there  would  be  negligence  on  the  part  of  the 
shipowner,  and  he  would  be  liable  "  (I). 

In  Westport  Coal  Co.  v.  McPhail  (wi),  the  question  arose 
whether  the  master  himself,  who  was  a  part  owner,  was  excused 
by  an  exception  of  "  neglect  and  default  of  the  master  in  navi- 
gating the  ship."    The  Court  of  Appeal  held  that  he  was.    "  The 

(i)  Per  Collins,  M.  E.,  (1903)  P.  at  (A)  City  of  Lincola  S.S.  r.  Smith,  73 

p.  201.     A  veiy  similar  case  arose  in  L.  J.,  P.  C.  45  ;  (1904)  A.  C.  250. 

Briscoe  v.  Powell,  (1905)  22  T.  L.  E.  (l)  Per    Brett,   L.   J.,  in    Chartered 

129.    And  see  Blackburn  r.  Liverpool,  Mercantile    Bank,  &o.  v.  Netherlands 

&c.  Co.,  71  L.  J.,  K.  B.  177  ;  (1902)  1  India  Steam  Nav.  Co.,  (1883)  10  Q.  B.  D. 

K.  B.  290  ;  7  Com.  Ca.  10.  at  p.  532. 

(j)  (1905)  10  Com.  Ca.  47,  115  ;   21  (m)  67  L.   J.,  Q.   B.   674  ;    (1898)  2 

T.  L.  E.  296.  Q.  B.  130  ;  8  Asp.  M.  C.  378. 
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plain  common  sense  of  the  matter  seems  to  be  that  the  owners,     Sect.  102. 
including  the  defendant,  bargained  to  be  excused  from  the  con- 
sequence of  the  negligence  within  the  sphere  of  his  duty  of  the 
person — whoever  he  might  be — who  should  be  properly  charged 
with  the  command  of  the  ship  "  (n). 

102a.  Further,  an  exception  of  "negligence"  does  not  relieve  Exception  of 
the  shipowner  from  his  obligation  to  supply  a  ship  that  is  sea-  does^not 
worthy,  and   jSt   for  the  cargo,  at  the   commencement   of  the  ^"J^hinesr" 
voyage.     He  is  liable  for  a  loss  caused  by  unseaworthiness,  or 
unfitness,  although  that  may  have  been  due  to  negligence  of  the 
master  or  crew,  unless  there  was  an  express  exception  relieving 
him  from  that  unseaworthiness  or  want  of  fitness  (o). 

Such  exceptions  are  frequently  inserted,  and  are  valid.  But  Exceptions  of 
their  language  must  be  clear  to  be  effectual  {jp).  Thus  an  excep-  ness. 
tion  of  "failure  or  breakdown  of  machinery"  will  not  excuse  a 
failure  of  refrigerating  machinery  on  board  owing  to  its  unfit- 
ness (p).  Nor  will  an  exception  of  "  defects  latent  on  beginning 
voyage  or  otherwise  "  excuse  defects  which  should  have  been 
obvious  at  the  commencement  of  the  voyage  {q).  And  in 
America  it  has  been  held  that  an  exception  of  "  latent  defects  in 
hull,  tackle,  &c."  does  not  cover  loss  by  latent  defects  amounting 
to  unseaworthiness  on  sailing  (»■). 

In  Eathbone  v.  Maclver  (s),  sheepskins  were  damaged  by 
fresh  water,  from  a  pipe  in  the  ship  which  was  broken  before 
the  cargo  was  taken  on  board.  The  question  was  whether  this 
was  excused  by  the  exception  of  loss  or  damage  by  "  defect  in 

(n)  Per  Collins,  L.  J.,  (1898)  2  Q.  B.  Hi  ;    (1895)   2   Q.    B.    550,  per    Lord 

at  p.  135.  Esher,  p.  555  ;  Cargo  ex  Laertes,  (1887) 

(o)  Gilroy  v.  Price,  (1893)  A.  C.  56  ;  7  57  L.  J.,  Adm.  108  ;  12  P.  D.  187  ;  6 

Asp.   M.   C.    314  ;    The   Vortigern,   68  Asp.  M.  C.  174. 

L.   J.,  P.  49  ;   (1899)  P.   140 ;   8  Asp.  (j)  Cargo  per  Waikato  r.  New  Zea- 

M.  C.  523  ;  Thin  v.  Richards,  62  L.  J.,  land  Steamship  Co.,  68  L.  J.,  Q.  B.  1 ; 

Q.  B.  39  ;  (1892)  Q.  B.  D.  141  ;  SeviUe  (1898)  1  Q.  B.  645  ;  (1899)  1  Q.  B.  56; 

Sulphur  Co.  V.  Colvils,  (1888)  25  Sc.  L.  Queensland  Nat.  Bank  o.  P.  &  0.,  &c. 

R.  437 ;  Steel  v.  State  Line  Steamship  Co.,  67  L.  J.,  Q.  B.  402 ;  (1898)  1  Q.  B. 

Co.,  (1877)  3  A.   C.   72;   Tattersall  r.  .567;  8  Asp.  M.  C.  338. 

National  Steamship  Co.,  (1884)  53  L.  J.,  OO  The    Carib    Prince,    (1898)    170 

Q.  B.  332 ;  12  Q.  B.  D.  297  ;  5  Asp.  M.  U.  S.  655  ;  The  Caledonia,  (1895)  157 

C.  206.    Supra,  s.  79.  TJ.    S.    124.     But    see    the    dissenting 

(^)  Eathbone  v.  Maclver,  72  L.  J.,  opinion,  157  U.  S.  p.  145. 

K.  B.  703  ;  (1903)  2  K.  B.  378  ;  8  Com.  (*)  72  L.  J.,  K.  B.  703  ;  (1903)  2  K.  B. 

Ca.   1,  303  ;   gupra,   s.   79  ;    Cargo  per  378  ;  8  Com.  Ca.  1,  303. 
Maori  King  v.  Hughes,  64  L.  J.,  Q.  B. 
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Sect.  102a.  hull,  &c.  .  .  .  however  such  .  .  .  defect  .  .  .  may  be  caused, 
and  notwithstanding  that  the  same  may  have  existed  at  or  at 
any  time  before  the  loading  or  sailing  of  the  vessel  .  .  .  and 
whether  any  of  the  perils,  causes,  or  things  above  mentioned,  or 
the  loss  or  injury  arising  therefrom  be  occasioned  by  .  .  .  negli- 
gence ...  or  by  unseaworthiness  of  the  ship  at  the  beginning 
or  at  any  period  of  the  voyage,  provided  all  reasonable  means 
have  been  taken  to  provide  against  such  unseaworthiness."  The 
shipowners  admitted  that  the  ship  was  not  fit  to  receive  cargo 
when  the  sheepskins  were  loaded,  and  that  reasonable  means 
had  not  been  taken  to  provide  agaiast  that  unfitness.  The 
Court  of  Appeal  held  that,  notwithstanding  the  generality  of  the 
earlier  words,  the  last  part  of  the  clause  showed  that  the  excep- 
tions were  not  intended  to  extend  to  unseaworthiness  (or  unfit- 
ness to  receive  cargo)  unless  all  reasonable  means  had  been 
taken  to  provide  against  it. 

The  agree-  In  Elderslie  Steamship  Co.  v.  Borthwick  (t),  the  claim  was  for 

raent  must  be  .  ..... 

construed  as  damage  to  frozen  meat,  caused  by  a  taint  of  carbolic  acid  which 
was  in  the  ship  when  the  meat  was  put  on  board.  The  bill  of 
lading  contained  a  clause  printed  in  large  type  as  follows  : — 

"  JN^either  the  steamer,  nor  her  owners,  nor  her  charterers,  shall  be 
aocountablo  for  the  condition  of  goods  shipped  under  this  bill  of  lading, 
nor  for  any  loss  or  damage  thereto,  whether  arising  from  failure  or 
breakdown  of  machinery,  insulation,  or  other  appliances,  refrigerating 
or  otherwise,  or  from  any  other  cause  whatsoever,  whether  arising  from 
a  defect  existing  at  the  commencement  of  the  voyage  or  at  the  time  of 
shipment  of  the  goods  or  not." 

But  the  bill  of  lading  also  contained  a  long  clause  in  small 
type,  which,  while  it  expressed  a  similar  exception,  concluded 
with  the  words,  "  if  reasonable  means  have  been  taken  to  provide 
against  such  defects  and  unseaworthiness."  The  House  of 
Lords  held  that  the  former  (large  print)  clause  was  a  clear 
exception  of  unseaworthiness,  but  that  the  two  clauses  must  be 
read  together,  so  as  to  give  effect  to  the  document  as  a  whole ; 
hence  the  shipowner  could  only  succeed  by  showing  (what  he 
had  failed  to  do)  that  all  reasonable  means  had  been  taken  to 
guard  against  the  mischief. 

(0  7i  L.  J.,  K.  B.  338  i  (1905)  A.  C.  Appeal,  73  L.  J.,  K.  B.  210;  (1904)  1 
93  ;  10  Com.  Ca.  109 ;  10  Asp.  M.  C.  24 ;  K.  B.  319  ;  9  Asp.  M.  C.  513 ;  8  Com. 
21  T.  L.  K.  277.   In  the  Court  of   Ca.  150 ;  9  Com.  Ca.  126. 
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In  Nelson  Line  v.  Nelson  (2)  (u)  the  House  of  Lords  said  that    Sect.  I02a. 
the  words  "  The   owners   not   being  liable  for  any  damage  or  " 

detriment  to  the  goods  which  is  capable  of  being  covered  by 
insurance,  or  which  has  been  wholly  or  in  part  paid  for  by 
insurance,"  were  taken  by  themselves  sufficient  to  cover  a  loss 
by  unseaworthiness.  Lord  Loreburn,  L.  C,  went  on,  however, 
to  say,  "  But  the  whole  agreement  must  be  regarded,  and 
especially  the  context  of  the  clause  in  which  this  alleged  exemp- 
tion occurs.  The  words  in  question  do  not  stand  by  themselves. 
They  are  at  the  end  of  a  very  long  sentence,  the  earlier  part  of 
which  is  wholly  without  effect  if  the  last  part  means  what  the 
defendants  maintain."  And  it  was  held  that  the  shipowners 
were  not  protected. 

An  exception  of  loss  by  unseaworthiness  will  not  protect  the 
shipowner  when  the  unseaworthiness  has  been  caused  by  his  own 
personal  negligence  (v). 

103.  Sometimes  a  comprehensive  stipulation  is  used  in  the  "Merchant's 
bill  of  lading  to  throw  the  whole  risks  of  the  voyage  upon  the 
shipper.  For  instance,  that  the  goods  are  to  be  carried  "  at 
merchant's  risk"  (x),  or  "owner's  risk  "  (y),  or  that  the  carrier  is 
not  to  be  liable  "in  any  case"  (z),  or  is  to  be  relieved  "from  all 
liability  for  loss  or  damage  by  delay  in  transit,  or  from  whatever 
other  cause  arising  "  (a). 

Such  clauses  have  sometimes  been  held  to  cover  all  risks,  in- 
cluding that  of  loss  or  damage  from  negligent  or  improper  acts 
of  the  master  and  crew  (b).  But  modern  decisions  have  empha- 
sized that  to  have  that  effect  clear  and  direct  words  must  be 

(«)  77  L.  J.,  K.  B.  82 ;  (1908)  A.  C.  (1864)  33  L.  J.,  Ex.  199  ;  3  H.  &  C.  13.5. 

16  ;  13   Com.   Ca.  104  ;  10  Asp.  M.  C.  Cf.  Mitchell  v.  Lane.  &  York.  Bail.  Co., 

581  ;     24    T.    L.    B.     114.      Cf.    also  (1875)  44  L.  J.,  Q.  B.   107 ;  L.  K.,  10 

South  American   Export   Syndicate  v.  Q.  B.  256. 

Federal  S.  N.  Co.,  (1909)  25  T.  L.  E.  («)  Ashenden  r.  L.  B.  &  S.  C.  Rail. 

272.  Co.,  (1880)  5  Ex.  D.  190 ;  Taubman  t: 

(v)  City  of  Lincoln  S.S.  v.  Smith,  73  Pacific  Steam  Nav.  Co.,  (1872)  26  L.  T. 

L.  J.,  P.  C.  45  ;  (1904)  A.  C.  250.  704. 

(a!)  Burton  I'.  English,  (1883)  52  L.  J.,  (a)  Brown  v.  M.  S.  &  L.  Bail.  Co., 

Q.  B.   386 ;   53  L.  J.,  Q.  B.  133  ;   10  (1883)  53  L.  J.,  Q.  B.  124 ;  9  Q.  B.  D. 

Q.  B.  D.  426  ;  12  Q.  B.  D.  21S  ;  5  Asp.  230  ;  10  Q.  B.  D.  250  ;  8  A.  C.  703  ;  The 

M.  C.  187.  Stella,  69  L.  J.,  P.  70 ;  (1900)  P.  161  ;  9 

(y)  Lewis  v.  Gt.  Western  Eail.  Co.,  Asp.  M.  C.  66. 
(1877)  47  L.  J.,  Q.  B.  131  ;  3  Q.  B.  D.  (J)  Cases  sup9-a.    Cf.  Wyld  v.  Pick- 

195 ;    McOawley  v.   Furness  Eail.  Co.,  ford,  (1841)  8  M.  &  W.  443,  and  casea 

(1872)  42  L.  J.,  Q.  B,  4 ;  L.E.,  8  Q.  B.  infra. 
57 ;  Stewart  v.  L.  &  N.  W.  Eail.  Co., 
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Sect.  103.    used  (c).     In  some  cases  it  becomes  necessary  to  consider  what 
the  parties  had  in  view  when  contracting.     The  words  may  have 
been  used  with  reference  to  a  particular  known  course  of  busi- 
ness, under  which  they  have  acquired  a  peculiar  meaning  (d) ; 
and  they  must  be  understood  as  qualified  by  the  rest  of  the 
contract,  if  that  is  the  effect  of  reading  the  whole  together  (e). 
Also,  such  clauses  must  generally  be  construed  as  relating  to 
risks  which  would  otherwise  fall  on  the  shipowner  under  the 
contract  in  which  they  occur.    So  that  a  stipulation  in  a  charter- 
party  that  a  deck  cargo  was  to  be  carried  "  at  merchant's  risk," 
was  held  not  to  exclude  the  liability  of  the  shipowner  to  con- 
tribute to  a  general  average  sacrifice  of  the  goods  so  carried. 
For  the  right  to  contribution  did  not  arise  under  the  charter- 
party,  but  independently  of  it,  upon  the  act  of  sacrifice ;  and  the 
contract  did  not  clearly  express  that  a  sacrifice  was  not  to  give 
that  right  (/). 

Further,  a  general  clause,  such  as  "  at  owner's  risk,"  does  not 
put  an  end  to  the  carrier's  obligation  to  perform  his  contract.  It 
has  been  repeatedly  held  that  it  does  not  excuse  him  for  not 
delivering  the  goods  within  the  time  expressly  or  impliedly 
agreed  (g).  Nor  would  it  cover  an  improper  refusal  to  deliver 
the  goods  (h). 

And  the  words  must  be  read  with  reference  to  their  subject- 
matter.  In  Stuart  v.  British  and  African  S.  Nav.  Co.  (i),  the 
goods  were  to  be  transhipped  in  the  course  of  the  agreed  voyage, 
and  the  following  clause  was  inserted : — "  The  goods  to  be 
transhipped  at  Bonny,  and  forwarded  to  destination  by  branch 
steamer  at  ship's  expense  but  shipper's  risk."     It  was  held  that 

(c)  Price  r.  Union  Ijighterage  Co.,  72  v.  Cockerline,  (1904)  10  Com.  Ga.  47, 

L.  J.,  K.  B.  374  ;  73  L.  J.,  K.  B.  222  ;  Kennedy,  J.,  gave  effect  to  this  rule. 

(1903)   1    K.  B.  750  ;   (1904)  1  K.  B.  (/)  Burton    v,    English,    (1883)   53 

412  ;  9  Asp.  M.  C.  398  ;  8  Com.  Ca.  155  ;  L.   J.,  Q.   B.    133  ;    12   Q.    B.    D.   218, 

9   Com.    Ca.  120';   The   Pearlmoor,  73  reversing    52    L.    J.,   Q.    B.    386;    10 

L.  J.,  P.  50  ;  (1904)  P.  286  ;  9  Asp.  M.  C.  Q.  B.  D.  426. 

540.  (g)  Eobinson  v.  Great  Western  Eail. 

{d)  See  Lewis  v.  Gt.  Western   Rail.  Co.,  (1865)  35  L.  J.,  C.  P.  123 ;  1  H.  & 

Co.,  (1877)   47    L.  J.,   Q.   B.   131;    3  E.  97 ;  D'Arc  v.  L.  &  N.  W.  Kail.  Co., 

Q.    B.    D.    195.      Of.     Forder    v.   Gt.  (1874)  L.  E.,  9  C.  P.  325. 

Western  Eail.  Co.,  74  L.  J.,  K.  B.  871 ;  (A)  Of.  Gordon  v.  Gt.  Western  Eail. 

(1905)  2  K.  B.  532  ;  21  T.  L.  E.  625  ;  Co.,  (1881)  51  L.  J.,  Q.  B.  58  ;  8  Q.  B.  D. 

Hirschel  v.  Gt.  Eastern  Eail.  Co.,  (1906)  44  ;  Stevens  v.  Gt.  Western  Rail.  Co., 

12  Com.  Ca.  11  ;  22  T.  L.  E.  661.  (1885)  52  L.  T.  324. 

(e)  Briscoe  v.  Powell,  (1905)  22  T.  L.  E.  (i)  (1875)  32  L.  T.  257  ;  2  Asp.  M.  C. 

128.     It  is  not  clear  whether  in  Wade  497. 
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the  words  "at  shipper's  risk"  only  related  to  the  operation  of    Sect.  103. 
transhipment  at  Bonny,  and  not  to  the  forwarding  to  the  desti- 
nation, which  had  been  undertaken  in  the  other  part  of  the  bill 
of  lading. 

In  Companhia  de  Navigacion  la  Flecha  v.  Brauer  {j),  cattle 
were  carried  on  deck  "  at  owner's  risk,"  and  the  shipowners 
were  not  to  be  "accountable  for  mortality  from  whatever  cause 
arising."  Some  of  the  cattle  were  thrown  overboard  by  the 
master  under  an  unfounded  fear,  and  without  apparent  or 
reasonable  necessity.  It  was  held  by  the  Supreme  Court  of  the 
United  States  that  the  shipowners  were  not  protected  {k). 

103a.  Under  the  law  of  the  United  States,  clauses  which  exempt  The  Haiter 

.  .  Act  1893 

the  shipowner  from  liability  for  his  own  or  his  servants'  negli-  ' 
gence  are  void,  as  being  contrary  to  public  policy.  Limitations 
of  liability  in  the  contract  must  be  reasonable  to  be  valid, 
and  a  clause  of  that  kind  is  regarded  as  unreasonable  (1).  Thus 
no  effect  is  given  to  them  in  the  Federal  Courts  where  the 
contract  is  governed  by  the  law  of  the  United  States  (m) ;  nor 
where  the  performance  is  to  be  wholly  or  partly  within  the 
United  States,  even  though  the  contract  has  beeii  made  abroad 
with  reference  to  some  other  law  by  which  the  clauses  are 
valid  (ra) ;  and  even  though  there  is  an  express  agreement  of 
the  parties  that  the  contract  shall  be  governed  by  that  other 
law  (o). 

The  agreed  foreign  law  "  cannot  be  allowed  to  subvert  in  our 
Courts  our  own  positive  law,  founded  upon  public  policy,  as 
respects  contracts  to  be  performed  in  part  within  our  juris- 
diction and  in  part  upon  the  high  seas  "  {f).     The  one  exception 

O')  (1897)  168  U.  S.  104.  (1893)  58  Fed.  Rep.  796. 

(]i)  But  see  per  Kennedy,  J.,  in  Wade  (o)  The  Kensington,  (1901)  182  U.  S. 

r.  Cockerline,  (1904)  10  Com.  Ca.  47 ;  268 ;   Botany  Worsted  Mills  v.  Knott, 

see  also  Briscoe  v.   Powell,  (1905)   22  (1900)  76  Fed.  Rep.  582  ;  82  Fed.  Rep. 

T.  L.  E.  128.  471 ;  179  U.  S.  69  ;  The  Brantford  City, 

(0  See  as  to  validity  of  clauses  limit-  (1886)  29  Fed.  Rep.  393  ;   The  Iowa, 

ing  amount,  ire/ra,  s.  103  b  ;  or  time  for  (1892),   50    Fed.    Rep.    561.     Cf.   The 

making  claim,  infra,  ri.  106.  Oranmore,  (1885)  24  Fed.  Rep.  922. 

(to)  Liverpool,  &o.  Co.  o.  Phoenix  Ins.  (p)  Per  Brown,   J.,  in  the   District 

Co.  (The  Montana),  (1889)  129   CJ.  S.  Court,  Botany  Worsted  Mills  v.  Knott, 

397 ;    The  Brantford  City,   (1886)   29  (1896)  76  Fed.  Rep.  at  p.  585  ;  and  see 

Fed.  Rep.  373.  the  judgment  of  the  Supreme  Court  in 

(n)  Lewisohn   o.  National  S.S.   Co.,  The  Kensington,  (1901)   183  U.  S.  at 

(1893)  56  Fed.  Rep.  602 ;  The  Guildhall,  p.  269. 
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Sect.  103a.    geems  to  be  where  the  loss  or  damage  has  occurred  at  the  foreign 
port  of  shipment,  and  the  contract  was  valid  and  effectual  there  {q). 

In  February,  1898,  the  Act  known  as  the  Harter  Act  was 
passed  by  Congress  and  approved ;  and  it  came  into  operation 
on  July  1,  1893.  It  has  such  an  important  bearing  upon  the 
trade  to  and  from  United  States  ports  that  a  detailed  considera- 
tion of  it  is  necessary.  It  affects  British  contracts  of  carriage 
in  two  ways :  first,  because  its  provisions  are  very  commonly 
incorporated  expressly  ;  secondly,  because  the  Courts  of  the 
United  States  apply  those  provisions,  without  any  express  in- 
corporation, not  only  where  the  carrying  ship  is  American,  but 
also  where  it  is  of  British  or  other  nationality.  Even  when  the 
contract  has  been  validly  made,  outside  the  United  States,  the 
American  Courts  will  not  give  effect  to  exceptions  in  it  which  are 
contrary  to  the  Act,  if  the  cargo  is  to  be  delivered  at  a  port  of 
the  United  States  (r). 

The  Act,  entitled  "  An  Act  relating  to  navigation  of  vessels, 
bills  of  lading,  and  to  certain  obligations,  duties,  and  rights  in 
connection  with  the  carriage  of  property,"  enacts  as  follows : — 

1.  That  it  shall  not  be  lawful  for  the  manager,  agent,  master  or  owner 
of  any  vessel  transporting  merchandise  or  property  from  or  between 
ports  of  the  United  States  and  foreign  ports  to  insert  in  any  bill  of 
lading  or  shipping  document  any  clause,  covenant,  or  agreement  whereby 
it,  he,  or  they  shall  be  relieved  from  liability  for  loss  or  damage  arising- 
from  negligence,  fault,  or  failure  in  proper  loading,  stowage,  custody, 
care,  or  proper  delivery  of  any  and  all  lawful  merchandise  or  property 
committed  to  its  or  their  charge.  Any  and  all  words  or  clauses  of  such 
import  inserted  in  bills  of  lading  or  shipping  receipts  shall  be  null  and 
void  and  of  no  effect. 

2.  That  it  shall  not  be  lawful  for  any  vessel  transporting  merchandise 
or  property  from  or  between  ports  of  the  United  States  of  America  and 
foreign  ports,  her  owner,  master,  agent  or  manager  to  insert  in  any  bill 
of  lading  or  shipping  document  any  covenant  or  agreement  whereby  the 
obligations  of  the  owner  or  owners  of  said  vessel  to  exercise  due  diligence 
(to)  properly  equip,  man,  provision,  and  outfit  said  vessel,  and  to  make 

(g)  Baetjeri).CompagnieGen.Trans.,  Knott,   (1900)   76  Fed.  Eep.  582;    82 

(1894)  59  Fed.  Eep.  789.  Fed.  fiep.  471  ;  179  D.  S.  69.    But  the 

()•)  The  Silvia,  (1898)   68   Fed.  Rep.  Act  will  not  apply  where  the  vessel  does 

230  ;  171  XT.  S.  462  ;  The  Kensington,  not  belong  to  the  U.  S.,  where  the  cargo 

(1901)  88  Fed.  Eep.  331  ;  94  Fed.  Eep.  is  not  coming  to  the  U.  S.,  and  where 

885  ;  182  U.  S.  263  ;  The  Frey,  (1899)  the  contract  is  valid  by  the  law  of  the 

92  Fed.  Eep.  667.     Although  the  con-  place  where  it  was   made :    The  Fri, 

tract  may  expressly  stipulate  for  some  (1907)  154  Fed.  Eep.  333, 
other   law :   Botany  Worsted  Mills  v. 
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said  vessel  seaworthy  and  capable  of  performing  her  intended  voyage,  or    Sect.  103a. 
whereby  the  obligations  of  the  master,  agents  or  servants  to  carefully 
handle  and  stow  her  cargo  and  to  care  for  and  properly  deliver  same, 
shall  in  any  wise  be  lessened,  weakened  or  avoided. 

3.  That  if  the  owner  of  any  vessel  transporting  merchandise  or 
property  to  or  from  any  port  in  the  United  States  of  America  shall 
exercise  due  diligence  to  make  the  said  vessel  in  all  respects  seaworthy 
and  properly  manned,  equipped  and  supplied,  neither  the  vessel,  her 
owner  or  owners,  agent,  or  charterers  shall  become  or  be  held  respon- 
sible for  damage  or  loss  resulting  from  faults  or  errors  in  navigation 
or  in  the  management  of  said  vessel ;  nor  shall  the  vessel,  her  owner  or 
owners,  charterers,  agent  or  master  be  held  liable  for  losses  arising 
from  dangers  of  the  sea  or  other  navigable  waters,  acts  of  God,  or  public 
enemies,  or  the  inherent  defect,  quality,  or  vice  of  the  thing  carried,  or 
from  insufficiency  of  package,  or  seizure  under  legal  process,  or  from 
loss  resulting  from  any  act  or  omission  of  the  shipper  or  owner  of 
the  goods,  his  agent  or  representative,  or  from  saving  or  attempting 
to  save  life  or  property  at  sea,  or  from  any  deviation  in  rendering  such 
service. 

4.  That  it  shall  be  the  duty  of  the  owner  or  owners,  master  or  agent 
of  any  vessel  transporting  merchandise  or  property  from  or  between 
ports  of  the  United  States  and  foreign  ports  to  issue  to  shippers  of  any 
lawful  merchandise  a  bill  of  lading,  or  shipping  document  stating, 
among  other  things,  the  marks  necessary  for  identification,  number  of 
packages,  or  quantity,  stating  whether  it  be  carrier's  or  shipper's  weight, 
and  apparent  order  and  condition  of  such  merchandise  or  property 
delivered  to  and  received  by  the  owner,  master,  or  agent  of  the  vessel 
for  transportation,  and  such  document  shall  be  primd  facie  evidence  of 
the  receipt  of  the  merchandise  therein  described. 

5.  That  for  a  violation  of  any  of  the  provisions  of  this  Act  the  agent, 
owner,  or  master  of  the  vessel  guilty  of  such  violation,  and  who  refuses 
to  issue  on  demand  the  bill  of  lading  herein  provided  for,  shall  be  liable 
to  a  fine  not  exceeding  two  thousand  dollars.  The  amount  of  the  fine 
and  costs  for  such  violation  shall  be  a  lien  upon  the  vessel,  whose  agent, 
owner,  or  master  is  guilty  of  such  violation,  and  such  vessel  may  be 
libelled  therefor  in  any  district  Court  of  the  United  States,  within  whose 
jurisdiction  the  vessel  may  be  found.  One-half  of  such  penalty  shall  go 
to  the  party  injured  by  such  violation,  and  the  remainder  to  the 
Government  of  the  United  States. 

6.  That  this  Act  shall  not  be  held  to  modify  or  repeal  sections  forty- 
two  hundred  and  eighty-one,  forty-two  hundred  and  eighty-two,  and 
forty-two  hundred  and  eighty-three  of  the  Eevised  Statutes  of  the 
United  States,  or  any  other  statute  defining  the  liability  of  vessels,  their 
owners  or  representatives. 

7.  Sections  one  and  four  of  this  Act  shall  not  apply  to  the  trans- 
portation of  live  animals. 

C. — C.  L 
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Sect.  103a.        8.  That  this  Act  shall  take  effect  from  and  after  the  first  day  of  July, 
eighteen  hundred  and  ninety-three. 

Prohibitions  103b.  It  will  be  Seen  that  this  Act  expresses  two  main  purposes : 
of  the  Act.  jiij.g^;_  t^ai;  of  prohibiting  clauses  which  relieve  shipowners  from 
liability  for  consequences  of  "negligence,  fault  or  failure  in 
proper  loading,  stowage,  custody,  care,  or  proper  delivery"  of 
cargo  (s.  1),  or  which  diminish  or  avoid  the  obligation  to  be 
diligent  to  make  the  vessel  fit  for  the  voyage  (s.  2) ;  Secondly, 
that  of  exempting  shipowners  from  liability  for  consequences  of 
"  faults  or  errors  in  navigation  or  in  the  management "  of  the 
vessel,  as  well  as  of  certain  other  perils,  in  cases  where  they 
have  exercised  "  due  diligence  to  make  the  said  vessel  in  all 
respects  seaworthy  and  properly  manned,  equipped  and  supplied" 
(s.  3). 

First,  as  to  the  prohibitions.  In  effect  they  affirm  the  previous 
decisions  of  the  United  States  Courts.  The  words  of  ss.  1  and  2 
are  so  general  that  they  seem  to  cover  all  exceptions  of  negligence 
in  relation  to  the  cargo.  And  so  they  probably  prevent  the  ship- 
owner from  obtaining  any  exemptions  from  responsibility  for 
neglects,  mistakes,  or  omissions  of  his  servants,  other  than  those 
which  are  given  without  need  of  express  exception,  but  condition- 
ally, by  sect.  3  of  the  Act  (s).  But  as  sect.  2  of  the  Act  only 
relates  to  contracts  between  shipper  and  shipowner,  it  does  not 
apply  as  between  charterer  and  shipowner  to  a  charter-party 
amounting  to  a  demise  (t) ;  nor  does  the  section  apply  to  any 
charter-party  giving  the  charterer  the  full  reach  of  the  ship, 
since  in  that  case  the  shipowner  is  not  a  common  carrier,  but 
a  bailee  to  carry  for  reward  as  a  private  carrier  (w). 

But  the  Barter  Act  does  not  merely  prohibit  provisions  limit- 
ing the  carrier's  personal  liability;  it  has  been  held  that  a 
provision  in  a  bill  of  lading  by  which  a  lien  for  damage  to  cargo 
caused  by  negligence  was  waived  was  void  both  under  the 
Harter  Act  and  by  common  law  (x) ;  and  similarly  the  Act 
invalidates    clauses    which    purport  to    limit   the   shipowner's 

(s)  See,  however,  the  limitation  of  the  Sect  3  does,  however,  protect  the  ship- 
words  of  sect.  1,  suggested  in  The  Gleno-  owner,  whether  as  common  carrier  or  as 
chil,  (1896)  P.  10,  at  p.  15.  bailee.     Sun  v.  Healy,  (1908)  163  Fed. 

(0  Golcar   S.S.  Co.  v.  Tweedie  Co.,  Eep.  48. 

(1906)  146  Fed.  Sep.  563.  (a)  The    Tampico,  (1907)    161  Fed. 

(m)  The  Fri,  (1907)  154  Fed.  Kep.  333,  Eep.  689. 
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liability  in  case  of  negligence  to  a  certain  amount,  unless  a  special    Sect.  103b. 
declaration  of  value  and  a  special  agreement  are  made  iy). 

In  Calderon  v.  Atlas  Co.  (»),  a  bill  of  lading  stipulated  that, 
"In  ease  any  part  of  the  goods  cannot  be  found  for  delivery 
during  the  steamer's  stay  at  the  port  of  destination  they  are  to 
be  forwarded  by  the  first  opportunity,  when  found,  at  the  com- 
pany's expense,  the  steamer  not  to  be  held  liable  for  any  claim 
for  delay  or  otherwise."  The  goods  had  been  shipped  at  New 
York  for  Savanilla.  On  arrival  at  Savanilla  they  were  overlooked 
and  were  carried  on.  In  course  of  being  brought  back  to 
Savanilla,  subsequently,  in  another  vessel  of  the  line,  they  were 
lost  by  the  foundering  of  that  vessel.  It  was  held  that  there  had 
been  negligence  in  the  failure  to  deliver ;  no  proper  search  for 
the  goods  had  been  made.  But,  apart  from  that,  it  was  held 
that  the  clause  was  avoided  by  the  Act.  "  No  such  want  of 
delivery  can  be  excused  under  the  terms  of  either  the  1st  or  2nd 
section  of  the  Harter  Act." 

103c.  On  the  other  hand,  there  seems  to  be  no  prohibition  of  Clauses  ex- 
clauses  framed  to  relieve  a  shipowner  of  the  absolute  warranty  of  unseaworthi- 
seaworthiness  of  the  ship  on  sailing,  which,  under  United  States  ^^^' 
law  as  well  as  English  law,  is  implied  in  the  absence  of  express 
agreement.     On  the  contrary,  the  terms  of  sect.  2  of  the  Act  seem 
implicitly  to  sanction  such  clauses,  provided  they  still  leave  on  the 
shipowner  an  obligation  of  due  diligence  to  make  the  ship  fit  in 
hull   and   equipmeiit,  and   to  have  the  cargo  properly  stowed. 
Thus  an  exception  of  latent  defects  in  the  hull,  or  machinery, 
has  been  held  to  be  valid  (a).     And  doubtless   the  clause,  in 
common  use,  that  the  shipowner  will  not  be  responsible  for  any 
want  of  seaworthiness  of  the  ship  on  sailing,  not  resulting  from 
want  of  due  diligence  to  make  her  seaworthy,  would  be  treated  as 
effectual  (6). 

But  in  The  Southwark  (c),  an  exception  in   a  contract  for 
carriage  of  dressed  meat,  of  liability  for  breakdown  or  injury  to 

(2/)  Calderon  v.  Atlas  Co.,  (1897)  170  (a)  The  Prussia,  (1899)  92  Fed.  Rep 

TJ.  S.  271 ;  see  also  United  States  Lace  838  ;  93  Fed.  Rep.  837.    And  see  The 

Co.  «.  Oceanic  S.  N.  Co.,  (1906)  145  Fed.  Carib    Prince,   (1898)    170   U.   S.   655, 

Rep.  701.  p.  660. 

(z)  (1897)  170  U.  S.  271.    And  see  (V)  The  Ontario,  (1901)  106  Fed.  Rep. 

Ins.   Co.   of  North  America  v.   North  324. 

German    Lloyd    Co.,  (1901)   106    Fed.  (c)  (1903)  191  U.  S.  1  ;  reversing  108 

Kep.  973  ;  110  Fed.  Rep.  420.  Fed.  Rep.  880  ;  104  Fed.  Rep.  103. 

L   2 
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Express 

clause 

required. 


Sect.  103c.  refrigerator  or  machinery  "even  though  arising  from  defect 
existing  at  or  previous  to  the  commencement  of  the  voyage,"  was 
held  not  to  exempt  the  shipowner  from  responsibility  for  a  break- 
down of  the  refrigerator.  This  clause,  so  far  as  it  purported  to 
relieve  him  from  liability  for  a  failure  of  diligence  to  have  the 
machinery  fit,  was  invalid,  as  being  contrary  to  sect.  2  of  the 
Harter  Act.  And  the  shipowner  had  failed  to  show  due  diligence. 
It  is  important  to  note  that  any  limitation  of  the  implied  war- 
ranty of  seaworthiness  must  be  by  an  express  clause.  Neither 
sect.  2,  nor  sect.  3,  of  the  Harter  Act  has  the  effect  of  reducing 
the  implied  warranty  to  one,  merely,  that  due  diligence  has  been 
or  will  be  exercised  to  make  the  ship  fit. 

Thus  in  McFadden  v.  Blue  Star  Line  (d),  Channell,  J.,  having 
held  that  the  ship  was  unseaworthy,  said :  "  The  effect  of  the  in- 
corporation of  s.  2,  which  provides  that  it  shall  not  be  lawful  to 
insert  a  clause  in  a  bill  of  lading  whereby  the  obligation  of  the 
owner  to  exercise  due  diligence  to  make  the  ship  seaworthy  shall 
be  lessened,  is  as  though  the  parties  said  '  If  we  have  in  the 
exceptions  inadvertently  inserted  a  clause  cutting  down  the 
obligation  in  respect  of  seaworthiness  below  an  obligation  to 
exercise  care,  that  clause  shall  be  null  and  void,'  but  it  does  not 
amount  to  a  stipulation  that  the  exercise  of  due  diligence  shall  be 
suf&cient.  For  that  purpose  an  express  stipulation  is  necessary, 
and  there  is  none  to  be  found  in  the  section  itself,  and  of  course 
therefore  none  imparted  by  its  incorporation.  And  the  in- 
corporation of  s.  3  does  nothing  more  than  give  immunity  in 
respect  of  loss  resulting  from  certain  specified  clauses  in  the 
course  of  the  voyage,  provided  the  shipowner  has  exercised  due 
diligence  to  make  the  ship  seaworthy  "  (e). 

Section  3.  103d.  Turning  now  to  sect.  3  of  the  Act,  we  find  that  the  ship- 

owner is  relieved  from  liability  for  faults  or  errors  in  "  naviga- 
tion," or  in  "  management "  of  the  ship,  if  he  has  exercised  due 
diligence  to  make  her  fit.  We  have  to  consider  (1)  what  is  meant 
by  this  condition  of  due  diligence;  and  (2)  what  is  meant  by 
faults  or  errors  in  navigation  or  in  management. 


{£)  (1905)  1  K.  B.  697  at  p.  707. 

(e)  Cf.  The  Carib  Prince,  (1898) 
170  U.  S.  665,  where  a  similar  opinion 
was  expressed  by  the  Supreme  Court  of 
the  United  States.  A  foHiori  the  ship- 
owner is  not  relieved  when  there  is  an 


express  waiTanty  of  seaworthiness  ;  The 
Georg  Dumois,  (1898)  88  Fed.  Eep.  537 ; 
Hine  t.  New  York  and  Bermudez  Co., 
(1896)  68  Fed.  Eep.  920  ;  73  Fed.  Eep. 
352. 
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"Due  diligence  "  seems  to  be  equivalent  to  reasonable  diligence,    Sect.  I03d. 
having  regard  to  the  circumstances  known,  or  fairly  to  be  ex-  "  Due  diii- 
pected,  and  to  the  nature  of  the  voyage,  and  the  cargo  to  be  ^^^°^- 
carried.     It  will  sufSce  to  satisfy  the  condition  if  such  diligence 
has  been  exercised  down  to  the  sailing  from  the  loading  port(/). 
But  the  fitness  of  the  ship  at  that  time  must  be  considered  with 
reference  to  the  cargo  (g),  and  to  the  intended  course  of  the 
voyage  ;  and  the  burden  is  upon  the  shipowner  to  establish  that 
there  has  been  diligence  to  make  her  fit  (h).     The  actual  exercise 
of  such  diligence  by  the  owner  or  his  agents    is  a  condition 
precedent  to  his  claiming  the  protection  of  the  statute,  and  he 
cannot  rely  on  the  prima  facie  presumption  of  law  that  his  ship 
is  seaworthy  (i). 

In  Botany  Worsted  Mills  v.  Knott  (/f) ,  shipments  of  wool  and 
sugar  were  so  stowed  that,  on  sailing,  the  drainage  from  the 
sugar  did  not  reach  the  wool.  But,  on  calling  at  an  intermediate 
port,  cargo  was  discharged  from  the  forward  part  of  the  ship,  as 
intended,  with  the  result  that  owing  to  the  alteration  of  trim  the 
drainage  flowed  to  the  wool,  and  damaged  it.  The  shipowner  was 
held  liable.  The  damage  was  by  improper  stowage,  and  consequent 
unfitness,  having  regard  to  the  intended  course  of  the  voyage. 

It  is  not  enough  to  satisfy  the  condition  that  the  shipowner 
has  been  personally  diligent,  as  by  employing  competent  men  to 
do  the  work.  The  condition  requires  that  diligence  to  make  her 
fit  shall,  in  fact,  have  been  exercised,  by  the  shipowner  himself, 
or  by  those  whom  he  employs  for  the  purpose  (Z).  The  ship- 
owner "  is  responsible  for  any  shortcomings  of  his  agents  or 
subordinates  in  making  the  steamer  seaworthy  at  commencement 
of  the  voyage  for  the  transportation  of  the  particular  cargo  "  (m). 
Cases  occur  in  which  the  ship  sails  in  such  a  condition  as  to 

(/)  See  The  Guadaloupe,  (1899)  92  Lazarus  v.  Barber,  (1905)  136  Fed.  Bep. 

Fed.  Bep.  670.    As  to  evidence  where  534. 

mcompetent    master    appointed,    The  Q)  Dohell  v.  Steamship  Eossmore  Co., 

Cygnet,  (1904)  126  Fed.  Bep.  742.  64  L.  J.,  Q.  B.  777  ;  (1895)  2  Q.  B.  408 ; 

(.9)  The  Southwark,  (1903)  191  U.  S.  The  Flamborongh,  (1895)  69  Fed.  Bep. 

1  ;   The  Alvena,  (1896)   74  Fed.  Bep.  470 ;    The  Mary  L.  Peters,  (1897)   68 

252  ;  79  Fed.  Rep.  973.  Fed.  Rep.  919  ;  79  Fed.  Bep.  998  ;  The 

(A)  The  Southwark,  (1903)  191  U.  S.  1.  Colima,  (1897)  82  Fed.  Bep.  665 ;  Inter- 

(i)  The  Wildcroft,  (1905)  201   U.  S.  national  Nav.  Co.  v.  Farr,  (1901)  181 

378.     Cf.  The  Ninfa,  (1907)   156  Fed.  U.  S.  218. 

Rep.  512.  («,,)  The  Frey,  (1899)  92  Fed.  Bep. 

(k)  (1900)  76  Fed.  Rep.  582  ;  82  Fed.  667,  at  p.  669  ;   Putnam  v.  Manitoba, 

Eep.   471  ;    179    D.    S.    69.     See    also  (1900)  104  Fed.  Bep.  145. 
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Sect.  lOSd.  be  fit  to  start,  but  not  fit  to  continue  through  the  voyage  unless 
something  is  done,  such  as  the  closing  and  fastening  of  a  port, 
which  can  and  would  ordinarily  be  done  during  the  voyage.  In 
such  cases  the  ship  is  not  considered  to  be  unseaworthy  at 
starting  (??.) ;  and  an  omission  to  do  the  thing  required  for  safety, 
at  the  proper  time,  is  treated  as  a  fault  in  "navigation  or 
management "  (o).  Those  words  "include,  at  the  least,  the 
control  during  the  voyage  of  everything  with  which  the  vessel 
is  equipped  for  the  purpose  of  protecting  her  and  her  cargo 
against  the  inroad  of  the  seas"  (p).  But  this  rule  only  applies 
where  on  sailing  the  port  would  ordinarily  be  left  open,  to  be 
closed  during  the  voyage  as  exigency  should  require,  and  in 
analogous  cases.  If,  for  instance,  a  port  is  not  designedly  left 
open,  but  is  understood  to  be  closed,  and  is  not  intended  to 
receive  attention  at  sea,  the  case  will  be  treated  as  one  in  which 
due  diligence  has  not  been  exercised  to  make  the  ship  seaworthy, 
by  the  owner  and  his  subordinates,  and  not  as  a  fault  of 
"  navigation  or  management "  (q). 

103e.  Many  cases  have  raised  the  question  as  to  the  meaning 
of  "management."  And  it  has  been  repeatedly  held  that  the 
word  does  not  include  acts  of  preparing  the  ship  for  the  voyage. 
Thus  omissions  in  the  ship's  equipment  (r),  negligence  or  mistake 
in  the  stowage  (s),  or  so  loading  her  that  she  will  get  out  of  safe 
trim  on  the  voyage  (t)  are  not  faults  in  "  management." 

Even  if  such  defaults  could  be  described  as  faults  or  errors  in 
management  they  would,  if  they  occurred  at  the  commencement 
of  the  voyage,  negative  the  condition  of  due  diligence  in  making 
the  ship  fit,  and  so  would  exclude  the  exemption  given  by 
sect.  3(m). 


"  Naviga- 
tion "  or 
"  manage- 
ment." 


in)  Steel  v.  State  Line,  (1877)  3  A.  G 
72  ;  Hedley  v.  Pinkney  &  Son's  S.S.  Co., 
63  L.  J.,  Q.  B.  419  ;  (1894)  A.  C.  222  ; 
The  Schwan,  78  L.  J.,  P.  13,  (1909)  P. 
93  ;  25  T.  L.  R.  230  ;  H.  L.  reversing 
C.  A.,  25  T.  L.  R.  742.  The  Silvia, 
(1898)  171  U.  S.  462.    Siijjra,  s.  18. 

Qo)  The  Silvia,  (1898)  171  U.  S.  462  ; 
The  British  King,  (1898)  89  Fed.  Rep.  872. 

{!>)  Per  Gray,  J.,  (1898)  171  U.  S. 
p.  466. 

(?)  International  Nav.  Co.  •<,.  Farr, 
(1900)    181    U.    S.    218:    Putnam    v. 


Manitoba,  (1900)  104  Fed.  Rep.  Uo, 
The  Tenedos,  (1905)  137  Fed.  Rep.  448. 

()■)  The  Niagara,  (1898)  77  Fed.  Rep. 
329  ;  84  Fed.  Rep.  902. 

CO  The  Whitlieburn,  (1898)  89  Fed. 
Rep.  526  ;  The  Frey,  (1899)  92  Fed. 
Rep.  667.  Cf.  The  Feiro,  62  L.  J.,  P. 
48  ;  (1893)  P.  38  ;  7  Asp.  M.  C.  309. 

(<)  Botany  Worsted  Mills  i.  Knott, 
(1900)  76  Fed.  Rep.  582  ;  82  Fed.  Rep. 
471  ;  179  U.  S.  69. 

(u)  Putnam  v.  Manitoba,  (1900)  104 
Fed.  Rep.  145.     See  supra,  a.  103  d. 
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Where,  however,  the  question  is  as  to  acts  done  at  an  inter-    Sect.  103e. 
mediate  port,  a  wider  effect  may  probably  be  given  the  word  Acts  at  inter- 
"  management."    In  The  Guadaloupe  (x),  the  ship  was  damaged  "^"^'^'^  P""^'- 
in  bad  weather  and  put  into  a  port  for  repairs.     She  was  sur- 
veyed, and  such  repairs  were  done  as  were  considered  necessary. 
The  cargo  was  not  removed  for  the  purpose  of  the  examination. 
In  the  further  course  of   the'  voyage  the  cargo  was  damaged 
owing  to  the  bad  condition  of  some  of  the  beams ;  and  that  had 
not  been  discovered  in  consequence  of  the  non-removal  of  the 
cargo.     It  was  held  that,  if  an  error  had  been  committed,  it  was 
an  error  of  judgment  on  the  part  of  the  master ;  and  that  it  per- 
tained "  to  the  management  of  the  ship ;  since  the  question  arose 
after  the  voyage  had  commenced,  and  at  a  port  of  distress,  far 
from  the  home  port   and  away  from  any  supervision   by  the 
owners,  and  was  wholly  subject  to  the  master's  determination." 

Where  the  act  negligently  done,  or  omitted,  has  been  one 
which  was  or  ought  to  have  been  done  during  the  course  of  the 
voyage,  and  had  reference  to  the  safety  of  the  ship,  whether 
regarded  as  a  navigating  vessel  or  as  a  cargo-carrier,  it  has 
generally  been  a  fault  in  navigation  or  management.  Thus, 
-  want  of  proper  attention  to  the  pumps  (y) ;  negligence  in  clearing 
the  ship's  decks  of  water  (z) ;  or  in  ascertaining  the  condition  of 
tanks  before  filling  them  (a) ;  the  omission  to  close  a  valve  in  a 
pipe  through  which  ballast-water  was  being  emptied,  so  that  it 
got  into  the  cargo  (6) ;  the  improper  use  of  a  donkey  boiler,  so  as 
to  cause  a  fire  (c) ;  negligent  working  of  the  refrigerating  machi- 
nery, in  a  ship  fitted  for  carrying  cargo  and  stores  in  a  cooled 
state  (d)  ;  allowing  a  sea-valve  to  become  partially  open  and 
admit  water  into  the  cargo  (e)  ;  have  all  been  treated  as 
faults  in  "  management."  While  the  improper  selection  of  an 
anchorage  (/),   the   neglect   to   properly  heed   a  light  upon   a 

(a;)  (1899)  92  Fed.  Eep.  670.  croft,  (1903)  124  Fed.  Eep.  631 ;  (1905) 

(y)  The   British  King,  (1898)  89  Fed.  201  U.  S.  378. 
Eep.  872;  TheSandfield,  (1899)79Fed.  (c)  The    Strathdon,   (1898)   89    Fed. 

Eep.  371  ;  92  Fed.  Eep.  663.  Eep.  374. 

(«)  The  Eodney,   69   L.   J.,  P.    29;  (d)  Eowson  «.  Atlantic  Transport  Co., 

(1900)  P.  112.  72   L.  J.,  K.  B.  811  ;  (1903)  1    K.    B. 

(a)  The  Glenochil,  65  L.  J.,  P.  1  ;  114  ;  (1903)  2  K.  B.  666 ;  9  Asp.  M.  0. 

(1896)  P.  10.  347,  458. 

(i)  The    Mexican  Prince,   (1899)   82  («)  Hanson  v.  Haywood,   (1907)  152 

Fed.   Eep.  484  ;    91   Fed.  Eep.    1003  ;  Fed.  Eep.  401. 

American  Sugar  Refining  Co.  ■c.Eickiu-  (/)  The  Etona,  (1896)  64  Fed.  Eep. 

son,  (1903)  124  Fed.  Eep.  188  ;  The  Wild-  880  ;  71  Fed.  Eep.  895. 
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Sect.  103e.  reef  ig),  the  fault  of  the  master  in  starting  without  regard  to  the 
warnings  of  the  weather  bureau  as  to  an  impending  storm  (/<), 
and  failing  to  put  into  a  port  of  refuge  to  repair  damage  caused 
by  perils  of  the  seas  (i),  were  faults  in  "  navigation,"  within 
sect.  3  of  the  Act. 

The  negligent  act  or  omission  must  have  relation  to  the 
vessel.  Faults  or  errors  in  taking  care  of  the  cargo,  apart  from 
any  working  of  the  vessel,  are  probably  not  excused.  But  per- 
manent appliances  of  a  ship,  fitted  in  her  for  the  purpose  of  carrying 
particular  kinds  of  cargo,  are  parts  of  the  vessel,  and  a  failure  to 
work  them  properly  is  a  failure  in  the  management  of  the  vessel  (J). 

The  operation  of  sect.  3  is  not  confined  to  matters  which  arise 
during  the  voyage  at  sea.  In  The  Glenochil  {k),  the  damage 
occurred  to  the  cargo  in  filling  the  ballast  tanks  during  the 
discharge  of  the  cargo  at  its  destination.  It  was  held  to  be 
covered  by  the  section.  "  Exemptions  extend  from  the  time  the 
cargo  was  taken  on  board  to  the  discharge  "  {I),  and  in  the  same 
way  injury  to  goods  caused  by  the  imperfect  closing  of  a  sluice  door 
during  loading,  but  after  the  goods  had  been  shipped,  was  held 
to  be  covered  by  sect.  3  (wi). 

But  where  a  ship  arrived  at  her  destination  coated  with  ice, 
and  sank  while  being  discharged,  because  proper  regard  was  not 
paid  to  her  unstable  condition,  and  to  the  fact  that  a  coal  port 
had  been  broken  off,  it  was  held  that  this  was  not  faulty  "  manage- 
ment" (m).  It  was  found  that  the  vessel  was  made  "topheavyby 
the  careless  and  premature  removal  of  cargo  ;  "  and  "  instability 
brought  about  by  the  proper  unloading,  care,  and  custody  of 
the  cargo,  is  not  a  fault  in  the  management  of  the  vessel "  (o). 

{g)  The  E.  A.  Shores,  (1896)  73  Fed.  section  does  not  apply  before  the  cargo 

Eep.  324.  has  all  been  loaded   and  the   voyage 

(/(,)  Sun  r.   Healy,   (1908)   163    Fed.  commenced  :   and  that    on  a  through 

Kep.  48.  bill    of    lading    each    shipment   is   a 

(i)  Carsar    v.    Spreckels,  (1905)    141  separate  voyage,  Ralli  v.  New  York  S.S. 

Fed.  Eep.  260  (C.  C.  A.) :  reversing  The  Co.,  (1907)  154  Fed.  Eep.  286. 

Musselcrag,  (1903)  125  Fed.  Eep.  786.  (ro)  McFadden  v.  Blue  Star  Line,  74 

(J)  Kowsou    V.    Atlantic    Transport  L.  J.,  K.  B.  423  ;  (1905)  1  K.  B.  697  ;  10 

Co.,  72  L.  J.,  K.  B.  811  ;  (1903)  1  K.  B.  Com.  Ca.  123  ;  10  Asp.  M.  C.  55  ;  21  T. 

114  ;  (1903)  2  K.  B.  666  ;  9  Asp.  M.  C.  L.  R.  345. 

^*^'  ^^^-  (n)  The  Germanic,   (1903)   107  Fed. 

{U)  65  L.  J.,  P.   I  ;  (1896)  P.  10.     Cf.  Eep.  294  ;  124  Fed.  Eep.  1. 

The  Wildcroft,  (1905)  201  U.  S.  378.  («)  124  Fed.  Eep.  p.  5.     But  see  the 

[l)  Per  Gorell  Barnes,  J.,  (1896)  P.  at  dissenting  judgment  of  Wallace,  J. 
p.  19.     But  it  has  been  held  that  the 
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But  sect.  3  gives  no  protection  to  the  shipowner  in  respect  of   Sect.  I03e. 
liability  for  thefts  committed  by  members  of  the  crew  (j)).  ' 


103f.  This  third  section  applies  only  to  the  relation  between  Sect.  3  applies 
shipper  (q)    and   carrier.      It   does    not,    for    example,   relieve  between 
the   shipowner    from    responsibility   for    negligent    navigation,  s^'^o^ner'^'^ 
causing  damage  to  other  ships  (r).     Nor,  in  cases  of  collision 
where    both   ships   are   to   blame,   does   it   affect   the    liability 
of  the   non-carrying   ship.      So   that  where   ships    A.   and   B. 
were  in  collision,  for  which  they  were  both  to  blame,  and  A. 
was  sunk  with  her  cargo,  the  Act  did  not  interfere  with  the 
ordinary  rule  under  which  B.   (having  paid   the  value  of  A.'s 
cargo)  could  set  off  one-half  the  amount  so  paid  against   his 
liability  for  half  the  value  of  A.'s  ship  (s). 

It  has  also  been  held  that  the  Act  does  not  apply  to  passengers, 
or  their  baggage  (i). 

Nor  does  sect.  3  affect  the  obligation  of  the  shipowner  to  con-  Does  not 
tribute  in  general  average  to  sacrifices  of  cargo  (u).     And,  on  the  owner  to 
other  hand,  it  does  not  operate  to  enable  the  shipowner  to  claim  "g™^" 
contribution-s  in  general  average,  in  cases  where  the  sacrifice  has  average. 
been  necessitated  by  the  negligent  navigation  of  his  servants  {x). 
It  has,  however,  been  held  that  where  there  have  been  sacrifices 
of  both  ship  and  cargo,  in  consequence  of  a  negligent  fire,  for 
which  the  shipowner  was  by  statute  not  responsible,  the  owner 
of  cargo  could  only  claim  contribution  to  the  sacrifice  of  cargo 
on  the  terms  of  allowing  the  sacrifice  of  ship  to  be  brought  into 
the  adjustment  (y). 

(^)  The  Seneca,  (1908)  163  Fed.  Eep.  328.    A  clause  expressly  designed   to 

591.  give  the  shipowner  such  a  right  of  con- 

Cj)  Sun   V.   Healy,  (1908)  163  Fed.  tribution  has  been  held  by  one  of  the 

Eep.  163.  district  Courts  to  be  void  as  against 

(»•)  The  Delaware,  (1895)  161  U.S.  459.  public   policy.      New  Yorl£  S.S.  Co.  J-. 

(s)  The     Chattahochee,    (1899)     173  Ansonia  Co.,  (1905)  139  Fed.  Kep.  894. 

U.  S.  540.  The  decision  is  somewhat  doubtful. 

(0  The  Kensington,  (1898)  88  Fed.  (y)  The   Strathdou  (2),  (1900)    101 

Rep.  331  ;  (1899)   94  Fed.  Rep.   885  ;  Fed.  Eep.  600  ;  affirming  (1899)  94  Fed. 

affirmed  in  the  Supreme  Court  without  Eep.  206.     Infra,  s.  373  a.     By  reason 

deciding  this  point,  (1901)   182  U.  S.  of   his  servant's  negligence   the  ship- 

263.     La  Bouigogne,  (1906)   144  Fed.  owner  could  not  have  claimed  contribu- 

Rep.  781  (C.  C.  A.).  tion  ;  if  the  bala.nce  on  the  adjustment 

(m)  Cf.  The  Alliance,  (1894)  64  Fed.  had  been  in  favour  of  the    ship,   the 

Eep.  871.  cargo-owner  would  have  got  no  contribu- 

(aj)  The  Irrawaddy,  (1897)  171   U.  S.  tion  ;  he  could  only  claim  contribution 

187.     Infra,    a.  373  b.     Cf.    Lakeland  on  terms  of  allowing  the  ship's  claim  to' 

Transp.  Co.,  Me  (1900)  103  Fed.  Rep.  be  brought  in. 
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Sect.  3,  other 
exceptions. 


Sect.  103g.  103g.  The  third  section  of  the  Act  further  relieves  the  ship- 
owner where  the  "  due  negligence  "  condition  is  satisfied,  from 
liability  for  "  losses  arising  from  dangers  of  the  seas  or  other 
navigable  waters,  acts  of  God,  or  public  enemies,  or  the  inherent 
defect,  quality,  or  vice,  of  the  thing  carried,  or  from  insufSciency 
of  package,  or  seizure  under  legal  process,  or  from  loss  resulting 
from  any  act  or  omission  of  the  shipper  or  owner  of  the  goods, 
his  agent  or  representative,  or  from  saving  or  attempting  to  save 
life  or  property  at  sea,  or  from  any  deviation  in  rendering  such 
service." 

Presumably  these  provisions  will  be  read  as  similar  excep- 
tions in  bills  of  lading  have  been  read.  The  shipowner  will  not 
be  allowed  to  rely  upon  them  where  his  own  negligence,  or  the 
negligence  of  his  servants,  has  brought  the  excepted  cause  of  loss 
into  operation.  Unless,  indeed,  that  negligence  is  covered  by  the 
earlier  exemption  in  the  section,  of  losses  "  from  faults  or  errors 
in  navigation  or  in  the  management "  of  the  vessel. 

The  liberty  to  deviate  to  save  life  or  property  given  by  this 
section  has  been  held  not  to  extend  beyond  the  necessity  of  the 
particular  case.  A  steamer  carrying  cargo  from  San  Francisco  to 
Coos  Bay  found  another  steamer  on  the  rocks,  and  having  towed 
her  off  took  her  into  a  harbour,  where  she  was  pumped  out,  and 
lay  safe,  but  in  a  position  which  might  become  dangerous.  Tugs 
were  there  which  could  have  towed  her  into  San  Francisco  ;  but 
the  salving  steamer  herself  took  her  to  that  port.  It  was  held 
that  that  was  an  unjustifiable  deviation  (z). 

Somewhat  similar  provisions  to  those  of  the  Barter  Act  have 
been  enacted  by  the  Parliaments  of  the  Australian  Commonwealth 
and  of  New  Zealand  :  they  will  be  found  in  Appendix  E. 


Liberty  to 
deviate. 


"  Ship 
damage.' 


"  Vermin." 


104.  In  East  India  Co.  v.  Tod  (a),  the  shipowners  were  not  to 
be  liable  "  in  respect  of  goods  damaged  on  board  the  ship,  either 
in  her  outward  or  homeward-bound  voyage,  but  such  as  shall  by 
the  condition  and  appearance  of  the  package  thereof,'  or  by  some 
other  reasonable  proof,  appear  to  be  ship  damage."  It  was  held, 
that  ship  damage  meant  such  as  might  happen  by  insufficiency 
of  the  ship,  or  by  the  negligence  of  those  in  charge  of  her. 

An  exception  of  "  vermin  "  has  been  held  to  cover  damage  by 


(z)  Meyer,  Re  ;  The  Emily,  (1896)  71 
Fed.  Rep.  881. 


(a)  (1788)  1  E.  K.   652  ;  1  Bro.  P.O. 

405. 
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rats  eating  the  cargo,  where  reasonable  care  has  been  taken  to    Sect.  105. 
keep  the  ship  free  from  rats  (b). 

105.  Sometimes  the  bill  of  lading  excludes  responsibility  of  the  "  Capable  of 
shipowner  for  any  insurable  damage.     A  clause  of  this  kind,  viz.,  by  insur- 
"  The  shipowner  is  not  to  be  liable  for  any  damage  to  any  goods  ^^'^^•" 
which  is  capable  of  being  covered  by  insurance,"  was  held  not  to 
cover  a  loss  of  the  goods  by  a  theft  committed  while  they  were 
on  board,  either  on  the  voyage  or  after  arrival  (c).     Lush,  J., 
said  (d),  "  I  do  not  agree  that  '  damage '  is  limited,  as  Mr.  Cohen  "  Damage." 
contended,  to  partial  damage  or  injury,  as  distinguished  from  a 
total  destruction  of  the  thing ;  if  goods  were  so  much  damaged 
as  to  be  totally  destroyed,  that  would  be  damage  within  the 
clause.     But  I  think  that  it  must  be  confined  to  cases  where  the 
goods  receive  damage  from  some  peril  which  may  be  insured 
against,  and  that  it  does  not  extend  to  the  case  of  a  loss  which  is 
occasioned  not  by  any  damage  or  injury,  but  by  the  total  bodily 
abstraction  of  the  thing  "  (e). 

Such  a  clause  will  not  generally  relieve  the  shipowner  from 
liability  for  consequences  of  unseaworthiness  of  the  ship,  or  of 
negligence  of  the  crew(/).  It  is  true  that  in  Nelson  Line  v. 
Nelson  (2)  (g),  Lord  Loreburn,  L.  C,  said  that  in  his  opinion  the 
words  "  The  owners  not  being  liable  for  any  damage  or  detri- 
ment to  the  goods  which  is  capable  of  insurance,  or  which  has 
been  wholly  or  in  part  paid  for  by  insurance,"  seem,  if  considered 
by  themselves,  to  excuse  the  shipowners  "from  any  imaginable 
liability,  except  such  as  by  law  cannot  be  underwritten."  But 
as  he  then  proceeds  to  deal  with  the  contract  as  a  whole  and 
decides  that  the  shipowners  were  not  protected  from  liability  for  a 
loss  due  to  unseaworthiness,  it  seems  clear  that  he  does  not  intend 
to  express  dissent  from  the  general  principle  above  stated  (h). 

(J)  The  Timor,  (1895)  67  Fed.  Eep.  owner  on  another  ground. 

356.     Cf.  Stevens  v.  Nav.  Gen.  Italiana,  (/)  Priee  v.  Union  Lighterage  Co., 

(1889)  39  Fed.  Eep.  562.  72  L.  J.,  K.  B.  37i  ;  73  L.  .L,  K.  B.  222  ; 

(c)  Taylor  v.  Liverpool  and  Great  (190.3)  1  K.  B.  750;  (1904)  1  K.  B.  412; 
Western  Steamship  Co.,  (1874)  43  L.  J.,  9  Asp.  M.  C.  398;  8  Com.  Ca.  155  ;  9 
Q.  B.  205  ;  L.  E.,  9  Q.  B.  546.  Com.  Ca.    120.     Cf.    Eosin    and    Tur- 

(d)  L.  E.,  9  Q.  B.  at  p.  550.  pentine  Co.  c  Jacobs,  (1909)  14  Com. 
le)  In  Moore  o.  Harris,  (1876)  45  L.  J.,      Ca.   78  ;    25    T.   L.   E.    345.      Sujpm, 

P.  C.  55 ;  1  A.  C.  318,  a  similar  clause  sects.  77,  79. 

was  not  relied  upon  in  an  action  for  (^)  (1908)  A.  C.  16  at  p.  18. 

damage  to  tea  by  fumes  from  disinfec-  (A)  Cf.  the  judgments  of  the  Court 

tauts  used  on  board.     The  case  was,  of  Appeal,  76  L.  J.,  K.  B.  411  ;  (1907) 

however,  decided  in  favour  of  the  ship-  1  K.  B.  769. 
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Sect.  105.  Nor  does  such  a  clause  protect  the  shipowner  from  liabiUty  to 
contribute  to  a  general  average  sacrifice  of  the  cargo  (i).  For 
"  the  office  of  the  bill  of  lading  is  to  provide  for  the  rights  and 
liabilities  of  the  parties  in  reference  to  the  contract  to  carry, 
and  is  not  concerned  with  liabilities  to  contribution  to  general 
average ;  and  unless  the  contrary  appears  the  words  used  must 
be  so  construed  "  (/c). 

Where  carriers  had  quoted  rates  which  were  not  to  cover  any 
"insurance  risk,"  but  were  "  simply  for  freight,"  it  was  held  that 
this  reservation  did  not  relieve  them  from  the  ordinary  liability  of 
carriers  (I).  And  an  express  agreement  by  the  carrier  to  insure 
for  the  shipper  does  not  relieve  the  carrier  from  liability  for  risks 
covered  by  an  insurance  so  effected  (??i). 

Similarly,  a  time  charterer  was  held  responsible  for  damage  to 
the  ship  caused  by  negligence  of  his  servants,  although  the  owners 
were  "  to  pay  for  the  insurance  of  the  vessel  (if  any),"  and  though 
the  damage  would  have  been  covered  by  such  an  insurance  (n). 

Claims  to  be  106.  In  some  cases  the  bill  of  lading  limits  the  time  within 
removal.  °^^  which  claims  under  it  may  be  made.  For  example,  in  Moore  v. 
Harris  (o),  the  stipulation  was,  "  no  damage  that  can  be  insured 
against  will  be  paid  for,  nor  will  any  claim  whatever  be  admitted 
unless  made  before  the  goodsare  removed."  Thegoods  were  "to be 
delivered  from  the  ship's  deck,  where  the  ship's  responsibility  shall 
cease,  at  the  port  of  Montreal  .  .  .  unto  the  Grand  Trunk  Bail. 
Co.,  and  by  them  to  be  forwarded  thence  per  railway  to  the  station 
nearest  to  Toronto,  and  at  the  aforesaid  station  delivered  to,  &c." 
On  the  question  whether  the  removal  referred  to  in  the  exception 

(0  Crooks  r.  Allen,  (1879)  49   L.  J.,  (1895)   2   Q.  B.  371,  713;  1  Com.  Ca. 

Q.  B.  201  ;  5  Q.  B.  D.  38  ;  Schmidt  v.  140,  200.     Where  the  contract  provided 

Eoyal  Mail   Steamship  Co.,  (1876)  45  that  the  shipowner  was  to  have  the 

L.  J.,  Q.  B.  646,    So  also  a  clause  giving  benefit  of  any  insurance  effected  by  the 

the  shipowner  the  benefit  of  any  insur-  shippers,  and  was  to  be  subrogated  to 

ance  of  the  goods  did  not  relieve  him  their  rights    before  any  demand  was 

from  liability  to  contribute  in  general  made  on  him  for  any  loss,  it  was  held 

average,  though  the  insurers  had  paid  the  that  he  had  no  defence  to  a  claim  by 

loss ;  The  Eoanoke,  (1894)  59  Fed.  Eep.  the  shippers  for  a  loss  against  which  they 

1*>1.  had  insured  on  the  terms  that  theinsur- 

(70  Per  Lush,  J.,  (1879)  5  Q.  B.  D.  at  ance  was  not  to  enure  to  the  benefit  of 

p.  40.    Cf.  Bui-ton  V.  English,  (1883)  52  the  carrier.     Bradley  r.  Lehigh  Valley 

L.  J.,  Q.   B.  386  ;  53  L.  J.,  Q.  B.  133  ;  Co.,  (1907)  153  Fed.  Eep.  351. 

10  Q.  B.  D.  426 ;  12  Q.  B.  B.  218  ;  5  (m)  Aira  Force  S.S.  Co.  v.  Christie, 

Asp.  M.  C.  187.  (1893)  9  T.  L.  E.  104  ;  and  see  The  Barn- 

[l)  Sutton r.  Ciceri,(1890)  15A.C.144.  stable,  (1900)  181  U.  S.  464. 

0«)  Hill  r.Scott,65  L.  J.,  Q.  B.  87  ;  {,•)  (1876)  45  L.  J.,P.C.55;  1  A.C.  318. 
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related  to  that  at  Montreal,  or  at  Toronto,  the  Court  thought  the    Sect.  106. 
latter  the  more  consistent  with  the  rest  of  the  bill  of  lading. 

But  the  main  question  was  whether  the  exception  related  to 
all  damage,  or  only  to  damage  that  was  discoverable  without 
unpacking  the  tea.  The  Court  considered  that  it  was  not  con- 
fined to  apparent  damage.  "  If  any  limitation  of  the  condition 
could  be  implied,  it  could  not  reasonably  go  further  than  to 
exclude  such  damage  "only  as  could  not  on  examination  of  the 
packages,  conducted  with  proper  care  and  skill  at  the  place  of 
removal,  have  been  discovered,  and  their  lordships  think  it 
appears  upon  the  evidence  that  if  such  an  examination  had 
taken  place,  either  at  the  shipping  sheds  at  Montreal  or  the 
railway  station  at  Toronto,  the  damage  complained  of  might 
have  been  discovered  "  (p). 

A  similar  clause  has  been  held  reasonable  and  valid  in  the 
United  States,  assuming  it  to  mean  that  notice  must  be  given 
before  removal  from  the  dock,  after  opportunity  for  inspecting 
the  goods  (q).  Also  clauses  barring  claims  of  which  notice  has 
not  been  given  within  a  limited  time  have  been  held  valid  where 
the  time  allowed  has  been  considered  reasonable  under  all  the 
circumstances  (?•)• 

107.  It  is  now  a  frequent  practice  in  trades  in  which  goods  Through  bills 
have  to  make  a  transit  which  is  broken  into  several  parts,  to  use  °  ^  ™^' 
"  through  bills  of  lading."  The  transit  is  generally,  as  in  the 
cotton  trade  with  the  United  States,  partly  by  land  and  partly  by 
sea  ;  or  it  may  be  by  a  series  of  ships,  wholly  by  sea.  The  land 
journey  may  have  to  be  performed  over  several  different  railways, 
and  more  than  one  vessel  may  be  employed  in  the  sea  transit  (s). 

Cp)  45  L.  J.,  P.  C.  at  p.  61.  through  bill  of  lading  is  within  the  Bills 

(?)  The  St.  Hubert,  (1901)  107  Fed.  of  Lading  Act,  1855.    Also,  there  are 

Kep.  727  ;  The  Westminster,  (1904)  116  several  practical  difficulties  in  connec- 

Fed.  Rep.  123 ;  127  Fed.  Rep.  680.  tion  with  the  use  of  through  bills  of 

(f)  Ninety   days   from    delivery    to  lading  ;  owing  mainly  to  the  fact  that 

carrier,  Express  Co.  v.  Caldwell,  (1874)  the  ship  in  which  the  ocean  transit  is 

21  Wall.  264  ;  thirty  days  from  date  of  made  is  not,  generally,  ascertained  when 

bill  of  lading,  on  short  coasting  voyage,  the  through  bill  of  lading  is  given.   The 

The   Queen  of  the  Pacific,  (1900)  180  result  is  that  the  consignee  is  often  not 

U.  S.  49.  able  to  proceed  against  the  ship ;  while 

(s)  See,  for  example,  Greeves  v.  West  the  railway  company,  which  originally 

India,  &c.,  Co.,  (1870)  22  L.  T.  615.    The  makes  the  contract,  usually  undertakes 

relationship  between  these  through  bills  no  responsibility  for  the  goods  after  they 

of  lading,  and  bills  of  lading  for  goods  have  left  its  possession.    An  attempt 

"  shipped "    for  a   "  voyage, "   has  not  has  recently  been  made  in  the  cotton 

been  settled.     It  is  doubtful  whether  a  trade  to  establish  a  system  of  through 
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Sect.  107.  When  a  contract  for  a  through  journey  is  made  with  a  carrier 
or  contractor,  he  is  answerable  for  its  complete  performance, 
although  it  may  be  intended  that  some  part  of  the  carrying 
shall  be  done  by  others  (t),  unless  the  contract  expressly  limits 
his  liability  to  his  own  part  of  the  journey  (u). 

Apart,  then,  from  such  a  limitation,  the  first  carrier  with 
whom  the  contract  is  made  may  be  liable  for  a  breach  of  it  after 
the  goods  have  left  his  hands.  But  the  carrier  in  whose  hands 
they  were  when  the  breach  was  committed  is  also  generally 
liable,  if  the  through  contract  was  made  for  his  benefit,  and 
with  his  authority  (a;) ;  and,  on  the  other  hand,  he  is  entitled 
to  the  benefit  of  the  exceptions  of  liability  which  the  contract 
may  contain  (y). 

In  G-ill  V.  Manchester,  Sheffield  and  Lincolnshire  Kail.  Co.  (z), 
a  cow  had  been  booked  by  the  Great  Northern  Kail.  Co.  from 
Doncaster  through  to  Sheffield,  partly  over  the  defendants'  line; 
the  action  was  brought  for  damage  to  the  cow,  due  to  negligence 
in  the  delivery  of  her  from  the  defendants'  railway  at  Sheffield. 
It  appeared  that  there  was  an  agreement  between  the  companies 
for  interchange  of  traffic  and  through  booking,  and  for  an  appor- 
tionment of  the  through  fares.  Held,  that  either  company  might 
be  sued  for  the  damage.  Mellor,  J.,  said,  "  In  our  opinion  the 
Great  Northern  Kail.  Co.  became,  by  virtue  of  their  agreement 
with  the  defendants,  the  agents  of  the  latter,  to  make  the  contract 
for  the  carriage  of  the  cow  with  the  plaintiff."  And,  during  the 
argument,  Blackburn,  J.,  said,  "We  need  not  consider  whether 

bills  of  lading  with  subordinate  ocean  Kail.  Co.,  (1899)  2  Sess.  Ca.  (.5th)  292. 
bills  of  lading ;  but  it  is  questionable  (w)  Zunz  v.  S.  E.  Kail.  Co.,  (1869)  38 

whether  this  can  produce  the  desired  L.  J.,  Q.  B.  209  ;  L.  K.,  i  Q.  B.  539  ; 

result  without  an  amendment  of   the  Kent  v.  M.  Kail.  Co.,  (187i)  44  L,  J., 

Bills  of  Lading  Act.     See  a  discussion  Q.  B.  18  ;  L.  R.,  10  Q.  B.  1. 
of  the  subject,  with  suggestions  for  the  (»)  Hooper  v.  L.  &  N.  W.  Rail.  Co., 

amendment  of  the  Act,  in  a  paper,  by  (1880)  50  L.  J.,  Q.  B.  103  ;  Gill  v.  M.  S. 

the  present  writer,  "  On  some  defects  in  &  L.  Rail.  Co.,  (1873)42  L.  J.,  Q.  B.  89  ; 

the  Bills  of  Lading  Act,  1855,"   Law  L.  R.,  8  Q.  B.  186.    But  cf.  Bristol  and 

Quarterly  Review,  vol.  6,  p.  289.  Exeter  Rail.  Co.  v.  Collins,  (1859)  29 

(0  Muschamp     v.     Lancaster     and  L.  J.,  Ex.  41  ;  11  E.  R.  78 ;  7  H.  L.  C. 

Preston  Rail.   Co.,  (1841)  8  M.  &  W.  194. 

421 ;  Bristol  and   Exeter  Rail.   Co.  v.  (j/)  Hall  v.  N.  B.  Rail.  Co.,  (1875)  44 

Collins,  (1859)   29  L.  J.,  Ex.  51  ;   11  L.  J.,  Q.  B.  164;  L.  K.,  10  Q.  B.  437. 

B.  R.  78  ;  7  H.  L.  C.  194  ;  Gt.  Western  Barratt  v.  G.  N.  Rail.  Co.,  (1904)  20 

Rail.  Co.  r.  Blake,  (1862)  31  L.  J.,  Ex.  T.  L.  R.  175. 

346  ;  7  H.  &  N.  987  ;  Thomas  v.  Rhym-  (x)  (1873)  42  L.  J.,  Q.  B.  89  ;  L.  R.,  8 

ney  Rail.  Co.,  (1871)  40  L.  J.,  Q.  B.  89  ;  Q.  B.  186. 
L.  R.,  6  Q.  B.  266  ;  Logan  v.  Highland 
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the  two  companies  are  partners  ;   the  traffic  is  carried  on  for  the    Sect.  107. 
joint  benefit  of  the  two,  so  that  they  are  joint  principals,  and 
either  may  be  sued." 

Under  such  circumstances,  then,  it  seems  that  the  carriers 
subsequent  to  the  first,  who  made  the  contract,  are  also  liable 
for  the  proper  performance  of  it  throughout  the  journey. 

In  Hayes  v.  South  Wales  Rail.  Co.  (a),  an  action  was  brought 
for  the  loss  of  some  pigs  shipped  at  Cork,  in  a  steamer  belonging 
to  a  Mr.  Redmond,  for  Milford ;  to  be  sent  thence  by  the  South 
Wales  and  Great  Western  Railway  to  London.  The  freight  was 
paid  at  Cork  to  Redmond's  agents,  and  a  freight  receipt  note  was 
given  in  the  name  under  which  he  traded. 

It  appeared  that  the  steamer  was  worked  between  Cork  and 
Milford  in  connection  with  the  South  Wales  Railway,  under  an 
agreement  by  which  the  through  fares  were  to  be  apportioned  ; 
and  by  which  it  was  agreed  that  the  traffic  should  be  booked 
through  by  Redmond,  or  by  the  company,  according  to  the 
direction  in  which  it  was  going.  Held,  by  the  Court  of  Common 
Pleas  in  Ireland,  that  the  through  contract  was  made  not  only  on 
behalf  of  the  shipowner,  but  also  for  the  railway  company ;  and 
that  both  parties  were  liable  as  joint  contracting  parties  for  the 
entire  journey  (6).  So  that  the  railway  company,  were  liable  for  a 
loss  of  the  pigs  on  the  voyage  to  Milford,  due  to  a  default  of  the 
captain  of  the  steamer. 

In  Kitts  V.  Atlantic  Transport  Co.  (c)  it  was  held  that  the  last 
of  a  series  of  carriers,  who  collected  the  single  through  freight,  was 
responsible  for  the  whole  of  an  excess  collected  upon  mistaken 
weights,  and  not  merely  for  the  excess  upon  his  own  portion  of 
the  through  freight. 

It  is  common  in  through  bills  of  lading  to  stipulate  that,  so  far 
as  the  ocean  transit  is  concerned,  the  property  carried  shall  be 
subject  to  the  terms  of  the  form  of  bill  of  lading  in  use  by  the 
steamship  company,  which  performs  the  ocean  carriage.  If,  as 
frequently  happens,  the  terms  of  the  two  bills  of  lading  are 
inconsistent,  the  provisions  of  the  ocean  bill  of  lading  must,  in 
such  a  case,  prevail.     Thus  in  The  Hibernian  (d),  the  through 

(a)  (1859)  9  Ir.  G.  L.  E.  474.     Of.  167. 

M'Court  V.  L.  &  N.  W.  Rail.  Co.,  (1869)  (c)  (1902)  7  Com.  Ca.  227. 

Ir.  E.,  3  C.  L.  107,  462.  Id)  76  L.  J.,  P.  122  ;  (1907)  P.  277  ; 

(J)  Bee  also  Keys  v.  Belfast  and  Bal-  23  T.  L.  E.  519. 
lymena  Bail.  Co.,  (1858)  8  Ir.  C.  L.  E. 
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Sect.  107.  bill  of  lading  provided  for  delivery  of  the  goods  at  the  final  port 
at  the  agreed  rate  of  freight,  and  it  also  provided  that  the  goods 
were  carried  on  the  ocean  transit  subject  to  the  conditions  of  the 
bill  of  lading  of  the  steamship  company.  The  through  bill  of 
lading  was  subject  to  two  sets  of  conditions,  one  of  land  transit, 
and  the  other  for  ocean  transit ;  and  it  was  stipulated  that  the 
steamship  company,  on  receiving  the  goods  from  the  railway 
company,  was  to  pay  to  the  latter  company  the  inland  freight 
charges,  and  have  a  lien  for  the  amount  so  paid.  The  ocean  bill 
of  lading  provided  that  where  goods  were  carried  at  a  through 
rate  of  freight,  the  shipowner,  having  paid  the  inland  charges, 
should  have  a  first  lien  for  them  on  the  goods  in  whole  or  in  part. 
On  arrival  of  the  ship  in  London,  some  of  the  goods  were  missing : 
the  steamship  company  refused  to  deliver  the  goods,  except  on 
payment  of  the  full  through  freight  on  the  goods  delivered,  and 
also  the  inland  proportion  of  freight  which  had  been  paid  on  the 
missing  goods.  It  was  contended  that  such  a  right  was 
inconsistent  with  the  contract  under  the  through  bill  of  lading  to 
deliver  the  goods  on  payment  of  the  agreed  freight ;  but  the 
Court  of  Appeal  held  that  the  provision  of  the  ocean  bill  of  lading 
must  prevail. 

In  Clemens  Horst  Co.  v.  The  Norfolk  and  North  American 
S.S.  Co.  (e),  where  the  through  bill  of  lading  provided  for  the 
notification  to  the  consignee  of  the  arrival  of  the  goods,  while  the 
ocean  bill  of  lading  (which  was  incorporated  by  the  through  bill) 
provided  that  no  claim  was  to  attach  for  failure  to  notify, 
Kennedy,  J.,  decided  that  the  two  provisions  were  not  inconsistent, 
since  the  ocean  bill  of  lading  did  not  displace  the  obligation  to 
notify,  though  it  relieved  the  shipowner  from  any  liability  for 
damages  if  he  failed  to  notify. 

Railicay  Companies. 

Efeectof  108.  By  the  Eailway  and    Canal   Traffic   Act,  1864  (/),  the 

Canai^Traffic    Legislature  restricted  the  right  of  railway  and  canal  companies  to 

Act,  1854.        limit  their  liability  for  goods  carried  by  them.      The  effect  of 

sect.  7  of  that  Act,  as  finally  settled  by  the  House  of  Lords  in 

Peek  V.  North  Staffordshire  Bail.  Co.  {g),  is  that  the  liability  of  a 

(«)  (1906)  11  Com.  Ca.  141  ;  22  T.  L.  (^)  (1863)  32  L.  J.,  Q.  B.  241 ;  10 
E- 103.  H.  L.  Gas.  473. 

(/)  17  &  18  Vict,  c  31. 
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railway  company  for  loss  of,  or  injury  to,  "  goods  or  things  in  the  Sect.  108. 
receiving,  forwarding,  or  delivering  thereof,  occasioned  by  the 
neglect  or  default  of  such  company  or  its  servants,"  can  only  be 
limited  by  them  by  such  conditions  as  the  Court  or  judge  may 
determine  to  be  just  and  reasonable.  And,  further,  that  any 
condition  limiting  the  company's  liability  must  be  embodied  in  a 
special  contract,  in  writing,  between  the  company  and  the  owner 
or  persons  delivering  the  goods  to  the  company,  which  must  be 
signed  by  such  owner  or  person. 

By  sect.  31  of  the  Eailways  Clauses  Act,  1863  (/i),  the  provisions  steamers  of 
of  that  statute  apply  to  the  traffic  by  steam  vessels  of  railway  com-  p'^niesf 
panics  who  are  authorized  by  a  special  Act,  incorporating  Part  IV. 
of  the  Eailways  Clauses  Act,  1863,  to  own  or  use  steamers  for 
carrying  on  communication  between  any  towns  or  ports  (i).  And 
by  the  Kailway  Eegulation  Amendment  Act,  1871  (k),  where  a 
railway  company,  under  a  contract  for  carrying  animals  or  goods 
by  sea,  yrocures  them  to  be  carried  in  a  vessel  which  does  not 
belong  to  the  company,  the  company  is  answerable  in  the  same 
manner  as  it  would  be  if  the  steamer  belonged  to  itself  (l). 

Thus,  a  railway  company  which  carries  animals  or  goods  by  sea 
may  be  in  a  different  position_fromthat  of  an  ordinary  shipowner  ; 
;  both  as  to  the  kind  of  contract  it  can  make,  and  as  to  the  manner 
ii  of  making  the  contract  (m). 

109.  By  sect.  14  of  the  Act  of  1868,  however,  the  need  of  a  Exceptions  on 
written  and  signed  contract  in  these  cases  seems  to  be  avoided. 
That  section  is  as  follows  : — 

"  Where  a  company,  by  through  booking,  contracts  to  carry  any 
animals,  luggage,  or  goods  from  place  to  place,  partly  by  railway, 
and  partly  by  sea,  or  partly  by  canal  and  partly  by  sea,  a  condi- 
tion exempting  the  company  from  liability  for  any  loss  or  damage 
which  may  arise  during  the  carriage  of  such  animals,  luggage  or 
goods  by  sea  from  the  act  of  God,  the  King's  enemies,  fire,  accidents 
from  machinery,  boilers  and  steam,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature 

(/t)  26  &  27  Vict.  c.  92,  s.  31.     As  to  Traffic  Act,  1888  (51  &  52  Vict.  c.  25). 
companies  working  under  earlier  special  (Ji)  34  &  35  Vict.  c.  78,  s.  12. 

Acts,  see  The  SteUa,  69  L.  J.,  P.  70;  (Z)  Doolan  r.  Mid.  Rail.  Co.,  (1877)  2 

(1900)  P.  161 ;  9  Asp.  M.  C.  66.  A.  C.  792  ;   Cohen  o.  S.  E.  Bail.  Co., 

(i)  The  similar  general  enactment  in  (1877)  46  L.  J.,  Ex.  417 ;  2  Ex.  D.  253. 
sect.  16  of  the  Begalation  of  Eailways  (to)  Xiid.      Cf.     Riggall     v.     Great 

Act,  1868  (31  &  32  Vict.  c.  119),  was  Central  Rail.   Co.,  (1909)  25  T.  L.  E. 

repealed  by  the    Eailway  and    Canal  754. 

0. — 0.  M 
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Sect.  109.  and  kind  soever,  shall,  if  published  in  a  conspicuous  manner  in  the 
office  where  such  through  booking  is  effected,  and  if  printed  in  a 
legible  manner  on  the  receipt  or  freight  note  which  the  company 
gives  for  such  animals,  luggage  or  goods,  be  valid  as  part  of  the 
contract  between  the  consignor  of  such  animals,  luggage  or  goods 
and  the  company,  in  the  same  manner  as  if  the  company  had 
signed  and  delivered  to  the  consignor  a  bill  of  lading  containing 
such  condition  (w).  For  the  purpose  of  this  section  the  word 
'  company '  includes  the  owners,  lessees  or  managers  of  any  canal 
or  other  inland  navigation." 

Decisions  as  110.  There  have  been  numerous  decisions  as  to  what  conditions 
conditons!*^^  are  and  are  not  just  and  reasonable  within  the  Bail  way  and  Canal 
Traffic  Act,  1854  (o).  Exemptions  of  liability  for  the  defaults  and 
neglects  of  the  company's  servants  or  agents,  or  of  the  servants  of 
other  persons  whom  the  company  have  procured  to  carry  out  their 
contract,  are  not  considered  to  be  so  (p).  And  where  a  condition 
that  the  company  shall  not  be  responsible  for  loss,  or  damage,  or 
delay  is  framed  so  generally  that  it  will  cover  losses  or  delays 
caused  by  the  improper  acts  or  neglects  of  the  company's  servants, 
it  is  in  general  held  to  be  unreasonable  (q). 

The  same  is  true,  although  the  condition  may  confine  such 
general  exception  to  the  case  of  goods  which  may  be  insufficiently 
or  improperly  packed  (r). 

But  in  Lewis  v.  Great  Western  Bail.  Co.  (s),  it  was  held  that  a 
condition  exempting  liability  generally  where  the  goods  were 
incorrectly  described  was  reasonable.  And  in  the  same  case  a 
condition  disallowing  any  claims  not  made  within  a  certain  time 
after  delivery  was  held  reasonable.  And  where  the  company  is 
willing  to  carry  the  goods  at  a  fair  rate,  but  makes  a  special 
arrangement  to  carry  at  a  lower  rate,  on  the  terms  of  being 
exempted  from  all  liability  for  loss  or  damage  or  delay  in  transit, 

(m)  The  last  part  of    this  sentence  L.  B.  &  S.  C.  Rail.  Co.,  (1880)  5  Ex.  D. 

seems  to  be  a  mistake.     A  signature  by  190  ;  Cutler  v.  North  London  Kail.  Co., 

the  cofisignm-  was  the  former  require-  (1887)  56  L.  J.,  Q.  B.  648  ;  19  Q.  B.  D. 

ment,  to  be  got  rid  of  :  su;pra,  s.  108.  64.      As  to  delay,   see  AUday  v.  Gt. 

(o)  See  Hodges  on  Railways,  Ch.  XVI.  Vi^esteru  Rail.  Co.,  (1864)  34  L.  J.,  Q.  B. 

s.  3.  5 ;    5   B.   &  S.   903.     Cf.  Wise  v.  Gt. 

(i))  Doolan  v.  Mid.  Rail.  Co.,  (1877)  Western  Rail.  Co.,  (1866)  25  L.  J.,  Ex. 

2  A.  C.  792.  258  ;  1  H.  &  N.  63. 

(?)  Peek  V.  N.  Staff.  Rail.  Co.,  (1863)  (?•)  Simons  v.  Gt.  Western  Rail.  Co., 

32  L.  J.,  Q.  B.  241  ;  10  H.  L.  Cas.  474  ;  (1856)  26  L.  J.,  C.  P.  25  ;  18  C.  B.  805. 
Rooth  V.  N.  E.  Rail.  Co.,  (1867)  36  L.  J.,  (s)  (1860)  29  L.  J.,  Ex.  425  ;  5  H.  & 

Ex.  83 ;  L.  R.,  2  Ex.  173  ;  Ashenden  v.  N,  867. 
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that  condition  is  not  unreasonable,  although  it  may  cover  acts    Sect.  110. 
and  neglects  of  the  company's  servants  (i). 

Sect.  7  of  the  Act  only  limits  the  railway  company's  power  to  Theft. 
make  contracts  which  exempt  it  from  liability  for  the  "  neglect  or 
default  of  such  company  or  its  servants."  It  has  been  held  that 
those  words  do  not  cover  thefts  by  servants  of  the  company,  which 
have  occurred  without  negligence.  So  that,  as  regards  such  thefts, 
the  position  of  railway  companies  is  the  same  as  before  the  Act ; 
they  can  by  contract,  or  notice  brought  home  to  the  customer, 
exempt  themselves  from  liability  for  such  thefts,  although  the 
contract  or  notice  may  be  an  unreasonable  one  (m). 

111.  With  regard  to  luggage  carried  in  a  ship  with  a  passenger.  Passengers' 
the  liability  of  the  shipowner,  apart  from  contract,  appears  to  be    '^^^ 
that  of  a  common  carrier  of  goods,  unless  the  luggage  was  under 
the  passenger's  own  control  (a;). 

But  a  contract  on  the  subject  is  usually  made  with  the 
passenger,  which  is  generally  expressed  on  his  ticket,  or  the 
receipt  for  his  passage-money  {y). 

By  such  a  contract  the  shipowner  may  relieve  himself  of  all 
responsibility  for  the  safety  of  the  luggage,  including  all  risks  of 
loss  from  negligent  or  wrongful  acts  of  the  master  or  crew  {z). 

In  Wilton  v.  Eoyal  Atlantic  Mail  Steam  Navigation  Co.  (a),  a  "  Not 
condition  on  the  passage  ticket  was  as  follows :  "  The  ship  will  not  un'ie^s^biu  of 
be  accountable  for  luggage,  goods,  or  other  description  of  property,  ^j*^^"!  „ 

(f)  G.   W.    Bail.    Co.    v.    McCarthy,  768 ;   2  C.  P.  D.  416 ;   Burke  v.   S.   E. 

(1887)  56  L.  J.,  P.  C.  33  ;  12  A.  C.  218  ;  Kail.  Co.,  (1879)  49  L.  J.,  C.  P.  107  ;  5 

M.  S.  &  L.  -Bail.  Co.  v.  Brown,  (1883)  53  C.  P.   D.  1.     As  to  the  sufficiency  of 

L.  J.  Q.  B.  124  ;  8  A.  C.  703  ;  Lewis  v.  notice  to  the  passenger,  Richardson  v. 

Gt.  Western  Rail.  Co.,  (1877)  47  L.  J.,  Eowntree,  63  L.  J.,  Q.  B.  283  ;   (1894) 

Q.  B.  131  ;  3  Q.  B.  D.  195  ;  Simons  v.  A.  C.  217  ;   Acton  v.   Castle,  &c.  Co., 

Gt.  Western  Bail.  Co.,  (1856)  26  L.  J.,  (1895)  1  Com.  Ca.  135  ;  The  SteUa,  69 

C.  P.  25  ;  18  C.  B.  805  ;  cf.  Dickson  v.  L.  J.,  P.  70  ;  (1900)  P.   161  ;   9  Asp. 

Great  Northern   Bail.   Co.,  (1886)   18  M.    C.   66;    The  Majestic,   (1896)   166 

Q.  B.  D.  176  ;  Williams  v.  Midland  Rail.  U.  S,  375.     As  to  reference  to  general 

Co.,  77  L.  J.,  K.  B.  157  ;  (1908)  1  K.  B.  notices,  Watkins  v.  Rymill,  (1883)  52 

252  ;  13  Com.  Ca.  119  ;  24  T.  L.  R.  170.  L.  J.,  Q.  B.  121 ;  10  Q.  B.  D.  178. 

(u)  Shaw  V.  G.  W.  Rail.  Co.,  (1894)  1  (2)  Peninsular    &    Oriental    Co.     0. 

Q.  B.  373.  Shand,  (1865)  16  E.  R.  103  ;  12  L.  T. 

(as)  Sitpra,  s.  6.  808  ;  3  Moo.  P.  C.  (N.  s.)  372  ;  Taub- 

(y)  As  to  conditions  on  the  back  of  man  ■y.  Pacific  Steam  Nav.  Co.,  (1872) 

the  ticket,  see  Henderson  v.  Stevenson,  26  L.  T.  704 ;  Haigh  v.  Royal  Mail  S.  P. 

(1875)  L.  R.,  2  H.  L.  (Sc.)  470 ;  Harris  Co.,  (1883)  52  L.  J.,  Q.  B.  640  :  5  Asp. 

V.  Gt.  Western  Rail.  Co.,  (1876)  45  L.  J.,  M.  C.  47,  189. 

Q.  B.  729 ;  1  Q.  B.  D.  515 ;  Parker  v.  (fl)  (1861)  30  L.  J.,  C.  P.  369  ;   10 

S.  B.  Rail.  Co.,  (1877)  46  L.  J.,  C.  P.  C.  B.  (n.  s.)  453. 

M  2 
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Sect.  111.  unless  bills  of  lading  have  been  signed  therefor.  Each  first  and 
second  class  adult  passenger  allowed  to  have  twenty  cubic  feet  of 
luggage  free,  but  no  merchandise,  plate,  jewellery,  precious  stones, 
specie,  or  bullion  will  be  carried  as  luggage."  It  was  held  that 
the  company  were  not  liable  for  luggage  lost  through  the  captain's 
negligence,  for  which  no  bill  of  lading  had  been  asked  or  given, 
whether  it  occupied  more,  or  less,  than  twenty  cubic  feet. 
Emigrant  Where,  however,  the  contract  is  "  for  or  in  respect  of  a  passage 

as  a  steerage  passenger  in  any  ship,  or  of  a  passage  as  a  cabin 
passenger  in  any  emigrant  ship,  proceeding  from  the  British 
Islands  to  any  port  out  of  Europe  and  not  within  the  Medi- 
terranean Sea,"  the  contract  ticket  is  to  be  "  in  a  form  approved 
by  the  Board  of  Trade  and  published  in  the  London  Gazette  "  (6). 
The  forms  which  have  been  approved  are  nearly  identical  with 
those  set  out  in  the  schedule  to  the  Passengers  Act,  1855  (c).  It 
has  not  been  decided  whether,  and  how  far,  these  provisions  and 
forms  control  the  shipowner's  right  to  set  conditions  upon  his 
responsibility  for  luggage. 

(J)  M.    S.    Act,   1894,  s.    320.      An  in  the  case  of  a  sailing-ship,  or  20  regis- 

"  emigrant  ship  "  is  by  sect.  268  defined  tered  tons  in  the  case  of  a  steamship, 

to  mean  a  ship  carrying  more  than  50  (c)  18  &  19  Vict.  c.  119.     See  London 

steerage  passengers  ;  or  more  than  one  Gazette,  Dec.  14,  1894. 
steerage  passenger  to  33  registered  tons 
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113.  We  come  now  to  cases  in  which  the  whole,  or  substantially  charters 
the  whole,  of  the  ship's  services  are  employed  by  one  person  or  which  are  and 
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Sect.  112.     get  of  persons.     The  agreement  for  this  is  usually  expressed  in  a 

are  not  con-     document  Called  a  charter-party ;  but  all  charter-parties  are  not 

carriage—       Contracts  of  carriage.    Sometimes  the  ship  itself,  and  the  control 

diBtinotion.      ^^gj,  j^gj.  working  and  navigation,  are  transferred  for  the  time 

being  to  the  persons  who  use  her.     In  such  cases  the  contract  is 

really  one  of  letting  the  ship,  and,  subject  to  the  express  terms 

of  the  charter-party,  the  liabilities  of  the  shipowner  and  the 

charterer  to  one  another  are  to  be  determined  by  the  law  which 

relates  to  the  hiring  of  chattels  {a),  and  not  by  reference  to  the 

liabilities  of  carriers  and  shippers. 

Also,  a  charter-party  may  be  made  for  other  purposes  than 
the  carriage  of  goods;  for  example,  for  passenger  service,  or 
for  towage  or  salvage.  These,  also,  are  not  such  contracts  as 
fall  within  the  scope  of  this  book,  and  the  rules  with  regard  to 
contracts  of  carriage  may  in  some  cases  not  be  applicable  to  them. 
Most  commonly,  however,  charter-parties  are  made  for  the 
purpose  of  securing  to  the  charterer  the  use  merely  of  the  ship 
on  a  particular  voyage  or  series  of  voyages.  He  does  not  desire 
to  interfere  with  the  manner  in  which  she  is  to  be  navigated, 
nor  is  the  shipowner  willing  to  part  with  his  control  over  her. 
The  charterer  is  content  with  the  owner's  undertaking  that  the 
voyage  shall  be  performed,  and  that  the  vessel's  services  shall  be 
at  his  disposal.  The  whole  control  and  management  of  the  ship 
is  therefore  left  undisturbed  in  the  hands  of  the  owner,  who 
remains  in  possession  by  his  servants,  the  master  and  crew.  In 
such  a  case  the  shipowner  acts  as  a  carrier  of  the  goods  upon 
the  agreed  terms  (&). 

Contracts  in  which  the  possession  of  the  ship  is  handed  over  to 
the  charterer  are  very  much  less  frequent.  But  they  are  at  times 
made,  and  occasionally  in  such  doubtful  shapes  that  it  is  difficult 
to  tell  whether,  in  fact,  the  possession  does  or  does  not  pass  to 
him.  But  when  that  does  takfr  place,  so  that  the  charterer,  and 
not  the  owner,  is  in  actual  control  of  the  ship,  it  cannot  properly 
be  said  that  the  relation  between  the  owner  and  the  charterer  is 

(a)  As  to  which,  see   Robertson  v.  11    P.    D.   46.      Liability  of    hirer   to 

Amazon  Tug  and  Lighterage  Co.,  (1881)  owner  for  acts  of  servants  :  Sanderson 

51  L.  J.,  Q.  B.  68  ;  7  Q.  B.  D.  598  ;  v.  Collins,  73  L.  J.,  K.  B.  358 ;  (1904)  1 

Hyman  v.  Nye,  (1881)  6  Q.  B.  D.  685  ;  K.  B.  628  ;   Coupd  Co.  r.  Maddick,  60 

MacCarthy  v.  Young,  (1861)  30  L.  J.,  L.  J.,  Q.  B.  676  ;  (1891)  2  Q.  B.  413. 
Ex.   227;    6  H.   &  N.   329.      Implied  (J)  As  to  his  liability  at  common  law, 

warranty  of  fitness  of  hired  tug  ;   The  see  Ch.  I. 
Undaunted,  (1886)  55  L.  J.,  Adm.  24  ; 
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that  of  carrier  and  freighter.     And  that  is  still  true,  though    Sect.  112. 
the  owner  may  have  contracted  to  make  and  keep  the  ship  fit  for 
the  work,  and  to  provide  her  necessary  stores,  and  even  though 
he  may  also  have  undertaken  to  supply  and  pay  the  crew  (c). 


persons. 


113.  This  difference  between  charters  which  do,  and  do  not,  With  regard 
pass  the  possession  of  the  vessel,  and  the  control  over  her,  to  the 
charterer,  also  gives  rise  to  important  differences  with  regard  to 
the  liabilities  of  the  shipowner  and  the  charterer  to  persons  who 

are  strangers  to  the  contract.  For  instance,  as  to  damage  which 
may  be  done  by  the  improper  navigation  of  the  ship.  Also  as 
to  their  respective  responsibilities  upon  contracts  made  by  the 
master  with  third  persons :  e.g.,  with  shippers  of  goods,  where  the 
charterer  has  used  the  ship  as  a  general  ship.  These  depend 
upon  the  question,  whose  agent  the  master  is  in  making  the 
contracts.  And  this,  as  we  shall  see,  generally  depends  upon 
whether  he  is,  under  the  charter-party,  the  servant  of  the  owner 
or  of  the  charterer  (d). 

Hence,  though  charter-parties  which  are  contracts  of  letting 
and  not  of  carriage  do  not  belong  to  our  subject,  it  is  necessary 
to  distinguish  them ;  more  particularly  with  a  view  to  the  effect 
of  sub- contracts  of  carriage  made  by  the  master  or  charterer,  and 
to  questions  regarding  the  shipowner's  liens. 

114.  Where  a  ship  is  completely  transferred  to  a  hirer  for  a  lUustrationa 
period  of  time,  and  the  shipowner  during  that  time  has  nothing  charters.*"^ 
whatever  to  do  with  the  appointment  of  her  officers  or  crew,  or 

with  the  working  or  management  of  her,  the  case  is  clearly  one 
of  letting  and  hiring  (e). 

But  where  both  owner  and  charterer  take  part  in  working  the 
ship,  or  where,  while  the  owner  actually  works  her,  the  charterer 
has  the  disposal  of  her  services,  and  directs  what  voyages  she 
shall  perform  and  what  cargoes  she  shall  take,  ambiguities 
are  apt  to  occur.  The  following  cases  illustrate  such  doubtful 
charters : — 

In  Fenton  v.  The  Dublin  Steam  Packet  Co.  (/),  a  steamer 

(fi)  Cf.  Newberry  v.  Colvin,  (1830)  9  L.  J.,  M.  C.  91  ;  1  Q.  B.  D.  428  ;  Reeve 

L.  J.  (0.  S.)  Ex.  13  ;   6  E.  B.  923  ;   8  r.  Davis,  (1834)  1  A.  &  E.  312 ;  3  N.  & 

B.  &  C.  166;  7  Bing.  190;  1  CI.  &  F.  M.  873. 
283.  (/)  (1838)  8  L.  J.,  Q.  B.  28  ;  8  A.  & 

(O)  See  this  discussed  infra,  Ch.  V.  E.  835  ;  1  P.  &  D.  103. 

(e)  See  Meiklereid  v.  West,  (1876)  45 
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Sect.  114.  was  chartered  for  six  months  to  John  Dails,  at  the  rate  of  201.  a 
week,  "the  owners  to  keep  the  vessel  in  good  and  sufficient  order 
for  the  conveyance  of  goods,  merchandise  and  passengers  to  and 
from  Newcastle  and  Goole,  or  any  other  coasting  station  which 
the  said  J.  D.  may  from  time  to  time  employ  the  vessel  in.  The 
said  J.  D.  to  pay  all  disbursements,  including  harbour  dues, 
pilotages,  seamen's  and  captain's  wages  and  coals  and  oil,  tallow, 
&c.  for  the  engines,  and  to  insure  the  vessel  for  3,000Z.,  the  policy 
to  be  deposited  with  the  company."  The  appointment  and 
power  of  dismissal  of  the  officers  and  crew  were  in  fact  left  with 
the  owners. 

The  question  was  whether  the  owners  were  liable  for  a  collision 
caused  by  improper  navigation  of  the  vessel.  And  it  was  held 
that  they  were ;  for  the  charter  left  the  possession  and  care  of 
the  vessel  in  their  hands,  and  the  crew  were  their  servants  {g). 

In  Trinity  House  v.  Clark  (h)  the  vessel  was  chartered  to  the 
Government  for  transport  purposes  at  the  rate  of  20s.  a  ton  of 
the  register  tonnage  for  each  calendar  month  during  the  service. 
The  owners  undertook  that  the  ship  should  be  in  good  condition 
and  properly  provided  and  manned ;  and  that  the  master  should 
receive  on  board  such  soldiers,  &c.  as  directed,  "  and  proceed 
with  them  to  such  places  in  the  European  seas  as  he  should  be 
directed,  under  such  convoy  as  the  commissioners  or  officers  in 
chief  whose  command  he  should  be  under  should  direct,  and 
land  and  deliver  the  same,  and  so  from  time  to  time  during  his 
continuance  in  the  service."  The  appointment  of  the  master 
and  crew  was  left  with  the  owners.  Upon  a  question  arising  as 
to  the  liability  of  the  owners  of  the  ship  to  pay  light  dues,  it  was 
held  that  the  effect  of  the  charter-party  was  to  transfer  possession 
of  her  to  the  Crown  during  the  term  of  her  service  (i).    Lord 

(^)  Cf.  The  Great    Eastern,   (1868)  the  immediate  execution  of  such  service 

L.  K.,  2  A.  &  E.  88  ;  Dalyell  r.  Tyrer,  as    this    charter-party    authorizes    the 

(1858),  28  L.  J.,  Q.  B.  52  ;  E.  B.  &  E.  Crown  to  require,  and  the  proprietors  of 

899  ;  Dean  v.  Hogg,  (1834)  3  L.  J.,  O.P.  the  ship  agree  to  perform.    Whatever 

113  ;  10  Bing.  345  ;  4  M.  &  Scott,  188  ;  construction  of  the  contract  enables  the 

Steel  1).  Lester,  (1877)  47  L.  J.,  0.  P.  43  ;  Grown  to  enforce  a  prompt  obedience  to 

3  G.  P.  D.  121.  its  terms,  must  be  most  agreeable  to  its 

CK)  (1815)  4  M.  &  S.  288.  spirit  and  intent.        *        i        *        * 

(i)  Lord  Ellenborough,  giving  judg-  The  possession,  such  as  it  is,  of   the 

ment,  said  :  "  It  is  evident  that  the  ser-  master  and  crew,  is  not  retained  by  the 

vice  contracted  for  is  of    the  highest  proprietors  of  the  ship,  to  restrain  or 

importance  to  the  country,  and  that  its  interfere  with  the  full  and  free  use  of 

most  valuable  interests  may  depend  upon  the  ship,  which  they  have  let  to  hire  for 
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Ellenborough  laid  stress  in   his  judgment   upon  the  objects     Sect.  114. 
which  the  charter-party  was  to  serve.     Also  he  relied  upon  the 
■expressions  used  in  it,  by  which  the  vessel  was  "  granted,  and  to 
hire  and  freight  let."     These,  he  said,  were  proper  words  of 
lease,  and  would  of  themselves  pass  the  possession. 

But  the  use  of  such  words  has  not  been  regarded  as  at  all 
conclusive  (k).    On  each  charter-party  the  question  is,  who,  on  The  test 
the  whole  instrument  taken  together,  was  intended  to  have  the  whose  ser-  ' 
possession  of  and  to  work  the  vessel?    Whose  servants  were  te^achM^ge? 
th9se  in  charge  of  her  to  be  ?    "Where  they  are  the  shipowner's, 
then  generally  he  acts  as  a  carrier  of  goods  for  the  charterer ; 
while  if  they  are  to  be  servants  of  the  charterer,  the  shipowner 
generally  ceases  to  be  a  carrier,  and  the  contract  is  really  one  of 
hiring  (I). 

115.  In  Omoa  and  Cleland  Coal  and  Iron  Co.  v.  Huntley  (m)  a  Time- 
steamer  was  "  let  for  the  sole  use  of  the  charterers,  and  for  their  1  .^'^.f!^*    ^ 

Liability  or 

benefit,  for  the  space  of  six  months,"  with  option  to  take  her  owner  to 

olifiT^PTPT*  "tor 

longer ;  and  the  services  to  be  rendered  were  thus  described :   loss  of  ship. 
"  The  said  vessel  or  steamer  being  tight,  staunch  and  strong,  and 
in  every  way  fitted  for  the  voyage  or  service,  and  so  maintained 


a  term,  but  as  subsidiary  and  subservient 
to  such  use.  It  is  not  only  consistent 
with  the  entire  ownership  and  posses- 
sion of  the  vessel  on  the  part  of  the 
Crown  during  the  period  for  which  it  is 
let,  but  it  is  a  farther  means  provided  to 
enable  the  Crown  fully  and  beneficially 
to  enjoy  the  same,  by  letting  at  the 
same  time  out  to  the  Crown  the  services 
likewise  of  those  by  whom  the  vessel 
might  be  best  conducted  under  the 
direction  of  the  Crown,  in  the  prosecu- 
tion of  the  object  for  which  the  Crown 
hired  it.  The  vessel,  therefore,  is  not 
only  hired,  but  along  with  it  the  services 
also  of  a  certain  number  of  persons  paid 
by  the  proprietors,  and  these  services 
are  necessary  to  the  use  of  the  vessel, 
which  the  proprietors  have  expressly 
warranted  to  the  Crown.  It  is  the  same 
thing  as  the  hire  of  a  waggon  and  team 
for  a  certain  term,  the  proprietor  of  the 
waggon  stipulating  that  the  waggon 
should  be  driven,  and  the  horses  taken 
care  of,  by  his  own  waggoner  and  boy, 
whom  he  has  to  feed.    In  such  a  case  it 


could  hardly  be  made  a,  question  that 
the  waggon  and  team  were  in  the  pos- 
session of  the  hirer  during  the  harvest, 
or  whatever  the  term  might  be  for 
which  they  were  hired.  This  is,  indeed, 
idem  per  idem,  but  as  the  instance  is 
more  familiar,  it  serves  to  put  the  point 
in  a  clearer  light."  Cf.  Fletcher  c. 
Braddick,  (1806)  2  B.  &  P.,  N.  K.  182  ; 
Hodgkinson  f.  Fernie,  (1857)  26  L.  J., 
C.  P.  217  ;  2  0.  B.  (N.  S.)  415  ;  United 
States  V.  Shea,  (1893)  152  U.  S.  178. 

(7i)  See  Christie  v.  Lewis,  (1821)  2  B. 
&  B.  410  ;  5  Moo.  211. 

(Z)  Baumwoll,  &c.  r.  Furness,  62  L.  J., 
Q.  B.  201  ;  (1893)  A.  C.  8  ;  Manchester 
Trust  V.  Furness,  64  L.  J.,  Q.  B.  766  ; 
(1895)  2  Q.  B.  282,  539  ;  1  Com.  Ca.  39  ; 
Weir  B.  Union  S.S.  Co.,  69  L.  J.,  Q.  B. 
809  ;  (1900)  A.  C.  525  ;  5  Com.  Ca.  363. 
See  a  common  form  of  time  charter, 
App.  B.  Also  see  a  form  giving  the 
charterer  the  right  to  appoint  the  cap- 
tain, The  Beeswing,  (1885)  58  L.  T.  554  ; 
5  Asp.  M.  C.  484. 

()»)  (1877)  2  C.  P.  D.  464. 
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Sect.  115.  by  owners,  with  a  full  complement  of  officers,  seamen,  engineers 
and  firemen,  adapted  to  a  steamer  of  her  class,  shall  be  placed 
under  the  direction  of  the  charterer,  merchant,  or  his  assigns, 
to  be  by  him  or  them  employed  for  the  conveyance  of  lawful 
merchandise  ^  passengers  as  follows :  between  ports  in  the 
United  Kingdom  and  the  Continent,  Baltic  and  Black  Sea  being 
excluded  between  1st  September  and  1st  March,  as  may  be 
ordered  by  the  charterers,  the  cargoes  to  be  laden  or  discharged 
in  any  dock  or  other  safe  place  the  charterers  may  order." 

The  charterers  were  to  have  the  whole  reach  of  the  vessel, 
reserving  space  to  the  owner  for  the  crew,  &c.  The  captain  was 
to  use  all  dispatch  in  prosecuting  the  voyages,  and  the  crew  were 
to  "  render  all  customary  assistance  in  loading  and  discharging." 
Also  the  captain  was  to  sign  bills  of  lading  as  presented, 
without  prejudice  to  the  charter-party,  and  to  follow  the 
charterers'  instructions  "  as  regards  loading,  discharging  and 
departure." 

Coals,  port  charges,  pilotage  and  extra  labourage,  were  to  be 
paid  for  by  the  charterers ;  but  the  owner  was  to  pay  the  crew  and 
find  all  ship's  stores  and  other  necessaries.  The  freight  for  the 
hire  of  the  steamer  was  to  be  "  410L  per  month,  payable  in 
advance  monthly,  until  the  vessel  is  again  returned  by  the 
charterers,"  after  notice.  "  The  vessel  to  be  delivered  up  on 
the  termination  of  this  charter-party  on  Clyde  or  Forth.  All 
derelicts  and  salvages  for  owner's  and  charterers'  equal  benefit." 
The  captain  was  also  to  furnish  the  charterers  with  a  daily  copy 
of  the  log,  if  required. 

In  the  course  of  a  voyage  under  this  contract  the  vessel  was 
wrecked,  owing  to  negligence  of  the  master  and  crew ;  and  the 
question  arose,  whether  the  owner  was  liable  to  the  charterers  for 
that  negligence.  It  was  held  that  he  was  ;  for  by  the  charter- 
party  it  was  intended  that,  so  far  as  concerned  the  navigation  of 
the  vessel,  he  was  to  retain  her  under  his  control  for  the  purpose 
of  carrying  out  his  contract.  The  charterers  might  direct  where 
the  vessel  was  to  go,  and  with  what  she  was  to  be  laden,  but  the 
owner  remained  in  all  respects  accountable  for  the  manner  in 
which  she  might  be  navigated  (n). 

(n)  Cf.  WagstafE  v.  Anderson  (1880),  49  L.  J.,  C.  P.  iSo ;  4  C.  P.  D.  283  ;  5 
C.  P.  D.  171. 
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116.  On  the  other  hand,  in  the  following  cases,  the  ship  passed    Sect.  lie. 
to  the  possession  of  the  charterers.     In  Newberry  v.  Colvin  (o),  a  cases  in 
vessel   was  chartered  to  one  Betham,  who  was  by  the  charter  ^^'p^po^- 

'  *'  session  passes 

appointed  to  the  command  for  a  voyage  to  Calcutta  and  back  to  ^°  charterer. 

London.     The  owner  undertook  that  the  ship  was  tight,  &c.,  and 

properly  victualled,  provided  and  manned ;  that  the  number  of 

the  crew  should  be  kept  up  to  thirty-two  at  his  expense ;  and  that 

he  would  keep  her  properly  victualled  and  provided  during  the 

voyage.     Betham  undertook  to  navigate  the  ship  to  the  utmost  of 

his  skill  and  ability,  and  to  take  the  ship  into  his  service  for  twelve 

months  certain,  or  so  much  longer  as  the  voyage  should  require, 

and  to  pay  for  the  use  or  hire  of  her  at  the  rate  of  25s.  per  ton 

per  month.     Betham  was  to  take  such  cargo  as  he  might  think 

proper,  reserving  certain  space  for  the  owners,  and  the  freights  on 

the  cargo  were  to  be  for  his  benefit ;  subject,  however,  as  to  the 

homeward  freights,  to  an  arrangement  by  which  the  owner  was  to 

be  secured  payment  from  them  of  the  chartered  freight.     He  was 

also  to  be  at  liberty  to  employ  the  ship  in  the  East  Indies  upon 

intermediate  voyages,  for  a  certain  limited  period,  at  the  same 

time-freight.     Further,  it  was  provided  that  an  agent  was  to  be 

put  on  board  by  the  owner,  who  was  to  have  the  sole  management 

of  the  ship's  stores  and  provisions,  and  the  issuing  of  them,  and 

to  have  the  sole  ordering  and  purchasing  of  any  needed  supplies. 

And  it  was  provided  that  in  case  Betham  should  proceed  with  the 

ship  to  any   port   or  place  other    than    Madeira,  Madras  and 

Calcutta,  without  the  leave  of  the  agent,  or  if  he  should  be 

guilty  of  any  breach  of  the  contract,  he  should  be  and  become 

divested  of  any  further  command  of  or  in  the  ship,  and  it  should 

thereupon  be  lawful  for  the  agent  to  appoint  another  commander 

in  his  place.     Also,  that  in   the  event  of  certain  defaults  by 

Betham,  the  agent  was  to  be  allowed  to  load  a  homeward  cargo 

on  the  owner's  account,  without  prejudice  to  the  charter-party. 

Upon  this  charter-party  a  question  arose  as  to  the  liability  of  Owner  not 
the  shipowner  to  merchants  who  had  shipped  goods  from  Calcutta  charterer's 
to  London  under  a  bill  of  lading  given  by  Betham ;  the  shippers  '^°^^^^^- 
having  had  notice  of  the  charter-party,  and  received  a  copy  of  it, 
from  the  owner's   agent   on   board  the   ship,   Lord  Tenterden 
delivered  the  considered  judgment  of  the  Court  of  King's  Bench 

(o)  (1830)  9  L.   J.  (0.  S.),  Ex.  13  ;  6  B.  K.  923  ;  8  B.  &  C.  166  ;  7  Bing.  190  ; 
1  CI.  &  F.  283. 
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Sect.  116.  in  favour  of  the  shippers.  "  Taking  the  whole  together,  it 
appears  to  be  in  substance  nothing  more  than  the  appointment 
of  a  master,  upon  an  undertaking  by  him  that  the  ship  shall 
earn  a  certain  sum  ;  and  all  beyond  that  sum  was  to  be  for  his 
own  benefit,  but  all  loss  was  to  be  made  good  by  him  "  {p). 

This  was  reversed  by  the  Exchequer  Chamber,  on'the  ground 
that  in  putting  up  the  ship  as  a  general  ship,  and  signing  bills  of 
lading,  the  captain  was  not  acting  as  servant  or  agent  of  the 
owner,  but  as  himself  the  temporary  owner.  And  this  view  was 
confirmed  by  the  House  of  Lords  ;  when  Lord  Tenterden  appears 
to  have  changed  his  opinion. 

In  Belcher  v.  Capper  (g),  a  vessel  had  been  chartered  for  six 
months  certain,  during  which  the  charterer  was  to  "  possess  the 
entire  and  exclusive  use  and  disposal  of  the  whole  reach  and 
burthen  of  the  vessel,  with  the  exception  of  the  space  occupied  with 
the  cabin,  together  with  room  for  the  usual  accommodation  of  the 
crew,  and  for  the  stowage  of  the  ship's  stores  and  provisions."  The 
master  was  to  take  on  board  and  stow  goods  as  and  as  often  as 
required,  and  proceed  upon  the.  voyages  directed  by  the  charterer, 
and  deliver  the  goods  agreeably  to  bills  of  lading,  subject  to  certain 
exceptions.  The  owners  were  to  keep  the  vessel  tight,  &c.,  and 
properly  manned  and  provided.  And  the  charterer  was  to  pay 
22s.  per  ton  per  month  of  the  employment.  Further,  it  was  pro- 
vided that  the  charterer  should  have  the  privilege  of  putting  in 
a  master  of  his  own  appointment,  he  finding  the  cabin  with  all 
stores,  and  paying  his  wages,  the  owners  allowing  the  charterer 
whatever  rate  of  wages  they  paid  their  own  masters.  And  it  was 
agreed  that,  as  the  master  was  to  be  appointed  by  the  charterer  to 
superintend  his  interest,  the  owners  were  not  to  be  responsible 
for  his  acts  and  conduct  should  he  deviate  from  the  charter- 
party  ;  but  the  charterer  held  himself  responsible  to  the  owners 
for  the  master's  honest  and  correct  conduct,  and  strict  integrity, 
whilst  he  should  have  the  navigation  of  their  vessel. 
Owner  loses  Under  this  contract  a  question  arose  as  to  whether  the  shipowner 
had  a  lien  upon  goods  on  board  for  the  hire  of  the  vessel.  It  was 
held  that  he  was  not  in  possession  of  the  goods,  and  had  no  lien. 
Tindal,  C.  J.,  in  delivering  the  judgment,  said  : — "In  each  case 
the  whole  contract  must  be  taken  together,  and  due  effect  given  to 

(i;)  8  B.  &  C.  at  p.  183.  (j)  (1842)  11  L.  J.,  C.  P.  274  ;  4  Man. 

&  G.  502  ;  2  Soott,  N.  R.  257. 


CONTRACTS  BY  CHARTER-PARTY.  173 

the  several  clauses  that  counteract  or  qualify  each  other  ;  and  thus  Sect.  116. 
it  often  happens  that  the  same  expression  will  bear  different 
meanings,  and  require  a  different  interpretation,  according  to  the 
context  of  the  instrument  in  which  they  are  found.  In  construing 
this  charter-party,  therefore,  we  have  not  relied  implicitly  upon 
the  interpretation  put  by  judges  in  other  cases  on  any  particular 
expression  also  found  in  this  contract ;  but  we  have  collected  the 
intention  of  the  contracting  parties  from  the  whole  scope  of  the 
instrument,  having  reference  nevertheless  to  the  several  authori- 
ties cited  at  the  Bar,  as  guides  to  our  decision ;  and  we  are  satisfied 
that,  in  this  particular  case,  according  to  the  terms  of  this  par- 
ticular charter-party,  the  possession  of  the  vessel  was  given  up 
by  the  owners  to  the  charterer  during  the  continuance  of  the 
contract ;  that  the  master  was  in  possession  of  the  cargo  as 
agent  for  the  charterer,  and  not  as  the  servant  of  the  owners  ;  that 
personal  credit  was  given  to  the  charterer  for  the  payment  of  the 
hire  of  the  vessel ;  and  that  no  lien,  or  right  of  stoppage  of  the 
goods,  was  intended  to  be  reserved  to  the  owners  as  a  security 
for  the  payment  of  the  contract  price." 

116a.  In  The  Barnstable  (?•)  a  time  charter  gave  possession  of  Where  owners 
the  ship  to  the  charterers,  so  that  as  between  owners  and  char- 
terers the  liability  for  damage  done  negligently  to  another  ship 
lay  prima  facie  on  the  charterers.  But  the  charter  contained 
the  clause,  "  Owners  shall  pay  for  the  insurance  of  the  vessel." 
It  was  held  by  the  Supreme  Court  of  the  United  States  that  this 
did  not  alter  the  liability. 

"  If  the  responsibility  for  an  extraordinary  class  of  damages 
that  is  done  to  another  vessel  be  thus  shifted  from  the  charterer  by 
whose  agents  the  damage  is  done,  and  to  whom  the  reimbursement 
properly  belongs,  to  the  owners,  it  should  be  evidenced  by  some 
definite  undertaking  to  that  effect,  and  not  be  inferred  from  an 
obscure  provision  of  the  charter-party  which  seems  to  have  been 
designed  for  a  different  purpose." 

It  was  also  held  that  if  the  clause  cast  upon  the  owners  a  duty 
to  insure,  that  would  be  satisfied  by  effecting  an  ordinary  policy, 
not  necessarily  containing  a  collision  clause. 

()■)  (1900)  181  U.  S.  461 ;  reversing  11  Com.  Ca.  196  ;  22  T.  L.  R.  571,  held 

94  Fed.  Rep.  213 ;  81  Fed.  Rep.  875.  that  the  clause  cast  on  the  owners  no 

The  House  of  Lords,  in  Boston  Fruit  Co.  duty  to  insure.     Cf.  Aira  Force  S.S.  Co. 

V.  British  and  Foreign  Marine  Ins,  Co.,  v.  Christie,  (1893)  9  T.  L.  R.  104. 
75  L,  J.,  K.  B.  537  ;  (1906)  A.  C.  336; 
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Sect.  117.  117.  Leaving  out  of  consideration  charter-parties  which  deprive 
Classes  of  the  owner  of  possession,  or  whose  objects  are  not  the  carriage  of 
ptrtieTwhich  goods,  those  with  which  we  have  to  deal  may  be  divided  into  the 
are  contracts    following  three  classes  : — 

01  carnage.  ,  ,  .  .         „ 

A.  Contracts  for  the  use  of  the  ship,  on  a  voyage  or  series  of 
voyages,  in  carrying  goods  to  be  shipped  by  the  charterer,  or  in 
his  name  :  the  charterer  agreeing  to  pay  for  her  either  in  pro- 
portion to  the  goods  carried,  or  a  lump  sum  for  the  voyage,  or  in 
proportion  to  the  time  occupied. 

B.  Contracts  similar  to  A,  but  by  which  liberty  is  given  to  the 
charterer  to  use  the  ship  for  the  purpose  of  taking  goods  of  other 
shippers,  and  to  require  the  master  to  give  bills  of  lading  for 
goods  so  shipped. 

C.  Contracts  for  the  services  of  the  ship  for  a  period  of  time, 
during  which  the  charterer  is  to  have  the  right  within  agreed 
limits  of  directing  how  the  ship  shall  be  used,  and  is  to  pay  for 
her  in  proportion  to  the  time  occupied. 

Fonn  of  118.  Charters  vary  very  greatly,  according  to   the   subject- 

c  ar  er-par  y.  jjjj^|-|jgj,g  ^j^]^  which  they  have  to  deal,  but  they  usually  have 

certain   common  features.     These   are  shown  in  the  following 

skeleton  form,  of  a  contract  which  would  fall  under  the  Class  A 

described  above : — 

"  Liverpool,  1885. 

"  It  is  this  day  mutually  agreed  between  of  the  good 

ship,  or  vessel,  called  the  ,  of  the  measurement  of 

tons  register,  or  thereabouts,  now  at  ,  and  ,  of         , 

merchant :  That  the  said  ship  being  tight,  staunch  and 
strong,  and  every  way  fitted  for  the  voyage,  shall  with  all 
convenient  speed  sail  and  proceed  to  ,  or  so  near 

thereunto  as  she  may  safely  get,  and  there  load  from  the 
factors  of  the  said  merchant  a  full  and  complete  cargo  of 
,  not  exceeding  what  she  can  reasonably  stow,  and 
carry  over  and  above  her  tackle,  apparel,  provisions  and 
furniture ;  and  being  so  loaded  shall  therewith  proceed  to 
,  or  so  near  thereunto  as  she  may  safely  get,  and 
deliver  the  same  on  being  paid  freight  as  follows : —  , 

in  full  of  all  port  charges  and  pilotage  as  customary.  (The 
act  of  God,  the  Queen's  enemies,  restraint  of  princes  and 
rulers,  fire,  and  all  and  every  other  dangers  and  accidents 
of    the   seas,   rivers,   and   navigation   of   whatever  nature 
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and  kind  soever  during  the  said  voyage  always  mutually     Sect.  118. 
excepted.) 

"  The  freight  to  be  paid  as  follows : — 

"  The  cargo  to  be  brought  to  and  taken  from  alongside  at 
the  said  merchant's  risk  and  expense. 

"  days  are  to  be  allowed  the  said  merchant  (if  the 

ship  is  not  sooner  despatched)  for  loading,  and  days 

on  demurrage  over  and  above  the  said  laying  days  at 
per  ton  per  day.     The  vessel  to  be  discharged  at  the  port 
of  discharge  with  all  despatch  as  customary. 

"  (Signed) 

When  it  is  intended  that  the  charterer  may  use  the  ship  as  a 
general  ship  (bringing  the  charter  within  Class  B  above),  the 
following  clause  is  usually  added : — 

"  The  captain  to  sign  bills  of  lading  as  presented  by  the 
freighter  "  (or,  "  at  such  rates  of  freight  as  may  be  required 
by  the  freighter")  "  without  prejudice  to  this  charter-party." 

Charters  of  the  Class  C  are  instruments  of  special  agreements, 
and  cannot  perhaps  be  said  to  have  any  common  features  beyond 
those  above  set  out.  A  form  of  Time  Charter,  which,  with 
modifications,  is  largely  used  is  set  out  in  Appendix  B. 

119.  Agreements  of  this  kind  may  be  made  verbally  (s),  but  it  Usually  in 
is  the  almost  invariable  rule  to  reduce  them  to  writing.     And  '"'''''"S- 
usually  they  are  made  as  simple  agreements  ;  merely  signed  by 

the  parties  or  their  agents.  Sometimes  they  are  made  by  deed ; 
but,  as  the  rule  of  law  is  that  a  deed  executed  by  an  agent  does 
not  bind  his  principal,  unless  authority  to  execute  it  has  been 
conferred  by  deed  {t),  this  course  is  usually  to  be  avoided.  And 
charter-parties  under  seal  are  now  seldom  seen  {u). 

120.  The  stamp  duty  upon  a  "  charter-party,  or   any  agree-  stamp. 
ment,  or  contract  for  the  charter  of  any  ship  or  vessel,  or  any 
memorandum,  letter,  or  other  writing  {x),  between  the  captain, 

(s)  Per    Wigram,  V.-C,   Lidgett    v.  see  Leslie  v.  Wilson,  (1821)  3  B.  &  B. 

Williams,  (1845)  14  L.  J.,  Ch.  459 ;  67  171  ;    6   Moo.   415.     As  to   varying  a 

E.  E.  727  ;  4  Hare,  456.  charter-party  under  seal,  see  White  v. 

(t)  Chitty  on  Contracts  (9th),  p.  192  ;  Parkin,  (1810)  12  East,  578  ;  Thomson 

Horsleyv.  Rush,  (1797)  cited  7  T.  E.209.  v.  Brown,  (1817)  7  Taun.  656  ;  1  Moo. 

(«)  As  to  the  owner's  liability  when  358. 
goods  have  been  shipped  under  a  charter-  (»)  See  Kein  v.  Lane,  (1867)  36  L.  J., 

party  under  seal,  not  binding  on  them,  Q.  B.  81  ;  8  B.  &  S.  83  ;  15  L.  T.  466. 
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Sect.  120.  master,  or  owner  of  any  ship  or  vessel,  and  any  other  person,  for 
or  relating  to  any  freight  or  conveyance  of  any  money,  goods, 
or  effects  on  board  of  the  ship  or  vessel,"  is  6d.  (y).  This  duty 
"  may  be  denoted  by  an  adhesive  stamp  which  is  to  be  cancelled 
by  the  person  by  whom  the  instrument  is  last  executed,  or  by 
whose  execution  it  is  completed  as  a  binding  contract  "  (z). 

If  first  executed  out  of  the  United  Kingdom,  unstamped,  "  any 
party  thereto  may  within  ten  days  after  it  has  been  first  received 
in  the  United  Kingdom,  and  before  it  has  been  executed  by  any 
person  in  the  United  Kingdom,"  stamp  it  with  an  adhesive 
stamp,  to  be  cancelled  at  the  same  time  («). 

An  unstamped  charter-party  may  be  stamped  with  an 
impressed  stamp,  on  payment  of  a  penalty,  within  one  month 
after  the  first  execution  of  it ;  but  not  afterwards  (6). 

A  charter-party  which  has  not  been  duly  stamped  cannot  be 
given  in  evidence,  or  made  available  in  a  Court  of  law,  if  it  has 
been  executed  in  any  part  of  the  United  Kingdom,  or  if  it  relates 
"  to  any  property  situate  or  to  any  matter  or  thing  done  or  to  be 
done  in  any  part  of  the  United  Kingdom  "(c). 

If  the  charter  has  been  executed  by  both  parties  abroad,  the 
limit  of  ten  days  in  sect.  50  does  not  apply.  The  document  is 
then  within  sect.  15  (3)  of  the  Act,  which  provides  that  "any 
unstamped  or  insufficiently-stamped  instrument,  which  has  been 
first  executed  at  any  place  out  of  the  United  Kingdom,  may  be 
stamped  at  any  time  within  thirty  days  after  it  has  been  first 
received  in  the  United  Kingdom  on  payment  of  the  unpaid  duty 
only"  (d).  The  stamp,  under  this  section,  must  be  an  impressed, 
not  an  adhesive,  stamp  (e). 


commission. 


Shipbroker's  121.  A  charter-party  is  usually  effected  through  the  inter- 
vention of  a  shipbroker.  And  the  ordinary  course  is  for  the 
document  signed  by  the  parties  to  be  kept  by  the  broker,  who 
gives  out  certified  copies  of  it  as  may  be  required. 

The  broker   receives  a  commission  from  the   shipowner  for 
effecting  the   contract ;   usually  5  per  cent,  on  the  agreed  or 

(y)  54  &  55  Vict.  c.  39,  Schedule.  Smith  v.  M'Guire,  (1858)  27  L.  J.,  Ex. 

(z)  Ibid.  s.  49.  465  ;    1    F.    &   F.    199.     Evidence  of 

(ffi)  Ibid.  s.  50.  stamping  :  Closmadeuc  v.  Carrel,  (1866) 

(i)  Hid.  s.  51.  25  L.  J.,  C.  P.  216  ;  18  C.  B.  36. 

(c)  Ibid.    s.    14.      A    copy,   though  (<?)  See  The  Belfort,  (1884)  53  L.  J., 

signed  by  the  parties,  may  be  admitted  P.  88  ;  9  P.  D.  215  ;  5  Asp.  M.  C.  291. 

unstamped,  if  the  original  was  stamped  :  (e)  54  &  55  Vict.  c.  39,  s.  2. 
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estimated  freight.  Where  the  amount  has  not  been  agreed,  it  Sect..  121. 
must  be  ascertained  by  reference  to  the  customary  rate,  if  there 
is  one  ;  and,  if  not,  upon  the  basis  of  a  reasonable  remuneration 
under  the  circumstances  (/).  Apart  from  special  agreement, 
the  commission  is  payable  for  the  work  done  in  obtaining  the 
charter,  and  does  not  depend  upon  the  freight  being  actually 
earned  (g).  On  the  other  hand,  nothing  is  payable  to  the  broker 
for  the  trouble  and  expense  he  may  have  been  put  to,  unless  a 
binding  charter-party  is  concluded  (h).  And  this  was  held  to  be 
the  case,  upon  evidence  of  usage  (i),  even  where  the  completion 
of  the  contract  fell  through  owing  to  a  refusal  by  the  shipowner 
to  go  on  with  the  business,  after  the  broker  had  found  a  person 
willing  to  charter  the  vessel  on  the  proposed  terms. 

If  the  contract  is,  in  fact,  brought  about  through  the  broker's 
introduction  of  the  parties,  he  is  entitled  to  his  commission, 
whether  he  himself  works  the  matter  out,  or  the  principals  com- 
plete it  without  his  help  {k).  His  introduction,  however,  must 
have  been  direct ;  it  is  not  enough  that  he  has  mentioned  the 
matter  to  somebody  else,  who  has  brought  the  parties  together. 
Nor  would  it  suffice  that  he  had  introduced  the  shipowner  to 
another  broker  who  effected  a  charter  of  the  ship.  A  custom, 
said  to  exist  among  shipbrokers,  that  the  introducing  broker 
should  be  paid  under  these  circumstances,  has  been  considered 
to  be  unreasonable  and  invalid  (l). 

In  Smith  v.  Boutcher  (m),  the  broker  who  actually  procured 
the  charter-party  had  not  been  directly  employed  by  the  ship- 
owner, but  had  got  instructions  from  another  broker  who 
was  employed   by  him;   still,  he   was  allowed  to  recover  the 

(/)  Where  the  voyage  was  for  an  t:  Badger,.  (1856)  26  L.  J.,  C.  P.  33  ;  1 

indefinite  time  :  HoU  v.  Pincent,  (1821)  C.  B.  (n.  s.)  96. 

6  Moo.  228.  W  Burnett  v.  Bouch,  (1840)  9  C.  &  P. 

(j)  Hill  1-.  Kitching,  (1816)  15  L.  J.  62U ;    Wilkinson   t:    Martin,   (1837)  8 

C.  P.  251  ;  3  C.  B.  299.    Cf.  Winter  v.  C.  &  P.  1 ;  Green  v.  Bartlett,  (1863)  32 

Mair,    (1811)    3    Taun.    531.      As    to  L.  J.,  C.  P.  261;   14  C.  B..(n.  s.)  681. 

broker's   responsibility  to  owners,  see  As  to  other  charters  flowing  from  the 

Nitrate,  &c.  Co.  v.  Wills,  (1904)  20  T.  L.  same  introduction,  see  Allan  v.  Sundius, 

E;486.  (1862)  31    L.   J.,   Ex.  307;    1  H.  &  C. 

(A)  Bead   v.  Eann,    (1830)   8  L.   J.  123  ;  Tribe  v.  Taylor,  (1876)  1  C.  P.  D. 

(O.  S.)  K.   B.    144 ;    10  B.   &   C.   438  ;  505. 

Daltou  r.  Irvin,  (1830)  4  C.  &  P.  289.  (0  Gibson  v.  Crick,  (1862)  31  L.  J., 

(i)  Broad  v.  Thomas,  (1830)  9  L.  J.  Ex.  304  ;  1  H.  &  C.  142  ;  2  F.  &  F.  766. 

(0.  s.)  C.  P.  32  ;  7  Bing.  99  ;  4  M.  &  P.  (m)  (1844)  1  C.  &  K.  573. 
732 ;  4  C.  &  P.  338.    But  see  Prickett 

C. — C.  N 
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Sect.  121. 


Where  several 

brokers 

employed. 


Brokers 
undertaking 
to  procure 
ship. 


Clause  in 
charter-parly 
as  to  broker's 
commission. 


commission  from  the  shipowner.  Evidence  of  the  custom  at 
Liverpool  on  the  subject  was  admitted. 

Where  several  brokers  have  been  employed  to  obtain  a  charter 
for  the  ship,  the  broker  who  first  introduces  the  principals  to  one 
another  is  entitled  to  commission  ;  and,  generally,  none  of  the 
other  brokers  are  entitled  to  anything  from  the  shipowner  (n). 
But  if  the  first  broker  has  merely  communicated  with  the  parties, 
and  has  not  mentioned  "  the  names,  so  as  to  identify  the  trans- 
action, he  does  not  get  his  commission  to  the  exclusion  of  another 
broker  who  afterwards  introduces  the  parties  personally  to  each 
other."  That  was  shown  to  be  the  usage  in  Burnett  v.  Bouch  (o), 
and  was  adopted  by  the  jury. 

An  undertaking  by  a  broker  to  procure  a  ship  for  a  merchant, 
upon  certain  terms,  is  a  promise  founded  upon  sufficient  considera- 
tion ;  and  the  broker  may  be  sued  if  he  fails  to  perform  it  (p). 

122.  It  is  the  common  practice  for  a  charter-party  effected 
through  a  broker  to  have  in  the  margin  a  clause  that  a  certain 
commission  "  is  due  on  the  execution  of  this  charter-party  "  to 
the  broker.  This  commission  is  payable  by  the  ship,  but  the 
broker,  not  being  a  party  to  the  charter-party,  cannot  enforce  it 
by  action  upon  that  contract.  He  cannot,  therefore,  proceed  for 
it  against  the  ship  under  the  County  Courts  Admiralty  Juris- 
diction Amendment  Act  {q),  as  a  claim  arising  out  of  an  "  agree- 
ment made  in  relation  to  the  use  or  hire  of  any  ship  "  (r). 

But  probably  the  charterer  might  enforce  the  clause  against 
the  shipowner,  as  trustee  for  the  broker  (s) ;  and,  in  doing  so, 
he  might,  perhaps,  proceed  against  the  ship,  under  the  above 
section  (f). 

Sometimes  the  commission  depends  upon  some  contingency. 
In  Ward  v.  Weir  {u)  a  charter-party  provided  that  a  ship  "now at 


(»)  Buinett  r.  Bouch,  (1840)  9  C.  &  P. 
620;  Cunard  r.  Van  Oppen,  (1859)  1 
F.  &  F.  716. 

(o)  (1840)  9  C.  &  P.  620. 

(^)  Gliddon  v.  Brodersen,  (1883)  1 
Cab.  &  Ell.  197. 

(2)  32  &  33  Vict.  c.  51,  s.  2. 

()■)  The  Nuova  Eaffaelina,  (1871)  41 
L.  J.,  Adm.  37  ;  L.  E.,  3  A.  &  E.  483. 
Cf.  North  V.  Basset,  61  L.  J.,  Q.  B.  177 ; 
(1892)  1  Q.  B.  333. 

(«)  Robertson    r.    Wait,    (1853)    22 


L.  J.,  Ex.  209  ;  8  Ex.  299.  Cf.  Westf. 
Houghton,  (1879)  4  C.  P.  D.  197. 

(0  The  Nuova  Eaffaelina,  (1871)  41 
L.  J.,  Adm.  37  ;  L.  R.,  3  A.  &  E.  483 ;  The 
Alina,  (1880)  49  L.  J.,  Adm.  40  ;  5  Ex. 
D.  227. 

(«)  (1899)  4  Com.  Ca.  216.  But  cf. 
Sibson  r.  Ship  Barcraig  Co.,  (1896)  24 
Sess.  Ca.  (4th)  91 ;  a  similar  comniission 
clause  ;  but  ship  chartered  "  to  arrive" ; 
commission  held  not  payable  upon  loss 
before  arrival. 
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Philadelphia  and  chartered  for  Japan  "  should,  after  discharging  Sect.  122. 
at  Japan,  proceed  to  British  Columbia,  and  there  load  a  cargo 
for  London ;  and  that  a  commission  of  3|  per  cent,  should  be 
paid  to  the  charterers  "  on  amount  of  this  charter-party  on  com- 
pletion of  the  loading,  or  should  the  vessel  be  lost."  The  ship 
was  lost  while  on  her  way  to  Japan.  Held,  that  the  commission 
had  become  payable. 

123.  Charters  frequently  provide  that  the  ship  shall  be  con-  Clause  as  to 
signed  at  the  loading  or  discharging  ports,  to  agents  of  the  o£ship. 
charterer,  or  to  some  named  persons.  Customary  commissions 
are  payable  for  doing  the  business  of  the  ship  at  those  places ; 
and  the  charterer  may  sue  the  shipowner  for  the  loss  of  com- 
missions through  a  breach  of  this  term  of  the  contract,  although 
that  loss  be  sustained  not  by  the  charterer  himself  but  by  the 
persons  named  (x). 

In  Eobertson  «.  Wait  (x),  the  agreement  was  that  the  vessel  Eight  to  pro- 
should  be  "consigned  to  Messrs.  Ewing  &  Co.,  merchants,  at  ward  freight 
Calcutta,  on  the  usual  and  customary  terms,"  and  it  appeared  ^"discharge' 
that  one  of   the  usual  terms  was  that  the  consignees  should 
procure  the  vessel's  homeward  freight,  and  receive  5  per  cent, 
commission  for  doing  so.     The  vessel  was  consigned  to  Ewing  & 
Co.,  but   before   she   arrived  at  Calcutta,  the  defendants  con- 
tracted with  another  person  to  supply  a  homeward  cargo.     It 
was  held  that  the  charterers  might  sue  for  the  full  commission, 
on  behalf   of  Ewing  &  Co.,  without  showing   that  they  were 
interested  in  it. 

Where  the  ship  was  chartered  for  an  outward  voyage  to  China, 
to  be  consigned  to  the  charterers'  agents  there,  "  free  of  com- 
mission on  this  charter,"  it  was  held  that  the  charterers  could 
not  import  a  custom  to  the  effect  that  it  was  the  right,  under 
those  circumstances,  of  their  agents,  as  consignees  of  the  ship,  to 
procure  a  charter  or  cargo  for  the  ship  outward  from  the  Chinese 
port,  and  to  be  paid  the  usual  commission  for  doing  so,  or  to  be 
paid  the  commission  if  the  owners,  without  default  of  the  agents, 
should  procure  a  cargo  otherwise  (t/). 

If  the  consignment  to  the  charterer's  agents  is  to  be  "  free 
of  commission,"  the  charterer  is  liable  for  expenses  incurred  by 

(»)  Eobertson    v.    Wait,    (1853)    22  (^)  Phillipps    v.    Briard,    (1856)    25 

L.  J.,  Ex.  209  ;  8  Ex.  299.  L.  J.,  Ex.  233  ;  1  H.  &  N.  21. 
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Sect.  123.    the  shipowners  in  consequence  of  their  being  unable  to  clear 
her  (z). 

In  Cross  v.  Pagliano  (a),  the  ship  was  chartered  for  a  voyage 
to  San  Francisco,  where  she  was  to  be  "  consigned  to  charterers' 
agents,  inwards  and  outwards,  paying  the  usual  commissions." 
The  voyage  ended  at  San  Francisco,  and  the  ship,  after  discharg- 
ing her  cargo,  proceeded  to  Selina  Cruz,  in  Mexico,  to  take  in  a 
cargo  for  Hamburg,  under  a  charter-party  which  had  been  made 
prior  to  the  other.  The  plaintiffs'  agents  were  not  employed  in 
obtaining  this:  but  they  had  offered  the  captain  a  homeward 
cargo  at  San  Francisco.  It  was  held  that  the  clause  did  not 
compel  the  shipowners  to  pay  commission,  as  if  they  had  taken 
a  cargo  outwards  from  San  Francisco.  "  Whatever  would  have 
to  be  done  by  a  ship's  broker  if  a  cargo  had  been  taken  on  board 
outwards  at  San  Francisco,  the  plaintiffs'  agents  were  to  do ;  or 
if  the  ship  should  sail  in  ballast — as  in  fact  she  did — any  services 
required  in  connection  with  her  so  sailing  were  to  be  performed 
by  those  agents  "  (Jo). 

Eight  to  124.  Where  a  ship  was  addressed  to  the  charterer's  agents  at 

freights.  London,  her  port  of  discharge,  a  special  jury  found  that  they 

might  claim  to  collect  the  freights,  and  earn  a  commission  for 
doing  so  (c). 

In  Hibbert  v.  Owen  {d),  a  charter  made  by  London  shipbrokers 
on  their  own  account,  for  an  outivard  voyage,  contained  the  clause, 
"  a  commission  of  5  per  cent,  on  this  charter  to  be  paid  to 
(plaintiffs),  to  whom  the  vessel  is  to  be  addressed  on  her  return 
to  London."  The  plaintiffs  contended  that  on  the  ship's  return 
the  work  of  reporting  her  and  the  ordinary  business  of  her  home- 
ward cargo,  such  as  making  out  the  freight  notes  and  collecting 
the  freight,  should  be  done  by  them;  and  that  they  should  receive 
from  the  shipowners  an  address  commission  of  2|  per  cent,  on 
the  homeward  freight.  It  was  left  to  the  jury  to  say  what  the 
meaning  of  the  clause  was  in  mercantile  usage,  and  they  found 
that  it  related  to  the  homeward  voyage,  and  gave  the  plaintiffs  a 

(j)  Eussell  V.  Griffith,  (1860)  2  F.  &  (c)  See  Bradley  v.  Goddard,  cited  in 

■F-  118.  Maol.  p.  192. 

(a)  (1870)  40  L.  J.,  Ex.  18  ;  L.  B.,  6  ((f)  (1859)    2    F.     &    V.    502.      Of. 

^^-  ^-  Meibuhr   r.   Piichard.    cited  Macl.   p. 

(J)  Per  Bramwell,  B.,  L.  R.,  6  Ex.  192. 
p.  13. 
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commission  (apparently  IJ  per  cent,  on  the  homeward  cargo),    Sect.  124. 
and  a  reporting  fee. 

Charterer's  agents  to  whom  the  ship  is  consigned  are  to  be 
regarded  as  acting  for  the  shipowner,  as  well  as  the  charterer, 
when  collecting  freights.  But  they  have  no  power  as  against  the 
owner,  without  special  authority,  to  give  up  part  of  the  freight  in 
compromise  of  a  claim  for  damage  to  the  goods  (e). 

125.  "Where  the  charter  is  signed  by  an  agent  either  for  the  Agent  for 
charterer  or  for  the  owner,  a  question  may  arise  as  to  the  extent  Authority. 
of  the  agent's  authority  to  make  the  contract.  This  is  a  matter 
of  fact  in  each  case.  The  authority  may  be  a  special  one  for  the 
occasion,  in  which  case  it  must  be  construed  strictly;  or  the  agent 
may  have  a  general  authority,  or  may,  from  the  course  of  his 
employment  by  the  principal,  have  acquired  an  apparent  general 
authority  to  do  such  acts  on  his  behalf.  Where  that  has  been  the 
case,  the  principal  will  not  be  allowed  to  contradict  the  apparent 
authority  by  evidence  of  private  instructions  limiting  it  (/). 

In  Smith  v.  M'Guire  {g),  Pollock,  C.  B.,  said  that  the  question 
to  be  answered  in  such  cases  is,  "  Has  the  person  who  is  to  be 
charged  with  liability  under  this  commercial  instrument,  or  with 
the  contract,  whatever  it  may  be,  authorized  and  permitted  the 
person,  who  has  professed  to  act  as  his  agent,  so  to  act,  in  such  a 
manner,  and  to  such  an  extent,  as  that,  from  what  has  occurred 
publicly,  persons  dealing  with  him  have  a  reasonable  right  to 
conclude,  and  to  draw  the  inference,  that  the  person  so  acting  is 
a  general  agent  ?  ....  If  that  was  the  reasonable  conclusion,  I 
think  the  defendant  is  bound,  though  it  should  turn  out  that  he 
had  determined  the  extent  of  the  agency  by  all  sorts  of  rules  and 
calculations." 

And  when  one  professing  to  act  as  agent  was  not  authorized  at  Ratification, 
the  time  the  charter-party  was  made,  the  principal  may  still  be 
bound  by  it,  if  it  was  expressed  to  be  made  on  his  behalf,  and  he 
has  afterwards  ratified  it  by  some  act  which  shows  an  adoption 
of  it  (h) .   But  an  act  adopting  the  contract  by  a  person  for  whom 

(e)  Broadhead  t:  Yule,  (1871)  9  Sess.  (o.  s.)  C.  P.  184  ;  4  King.  722  ;  1  M.  & 

Ca.  (3rd)  921.  P.  761  ;  Foster  v.  Bates,  (1843)  13  L.  J., 

(/)  Smithi'.  M'Guire,  (1858)27  L.  J.  Ex.   88;    12  M.   &   W.   226;    Bird  v. 

Ex.  465  ;  1  F.  &  F.  199  ;  3  H.  &  N.  554.  Brown,  (1850)  19  L.  J.,  Ex.  154  ;  4  Ex. 

Cg)  27  L.  J.,  Ex.  46.5,  at  pp.  468-9.  786. 

(70  Maclean  v.  Dunn,  (1828)  6  L.  J. 
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Sect.  125.     the  agent  did  not  profess  to  act  will  not  make  that  person  a 
party  to  the  contract  (i). 

Agent  cannot       126.  Neither  the  master  nor  the  broker  acting  for  the  owners 
part '''^^'^'^'"    ^^^  ^^^y  ^  charter-party  made  by  them,  or  on  their  behalf  (A:). 

So  an  agent  for  the  charterer  has  not  authority  to  vary  the 
terms  of  a  charter  which  has  been  made,  unless  he  has  been 
specially  instructed  to  do  so.  A  ship  was  chartered  to  proceed  to 
Mayo  (one  of  the  Cape  de  Verd  islands),  and  there  load  a  cargo 
of  salt  from  the  charterers'  agents.  When  she  arrived  at  Mayo, 
several  vessels  were  waiting  to  be  loaded,  and  the  charterers' 
agents,  to  avoid  delay,  directed  the  master  to  go  to  Boa  Vista, 
another  of  the  islands,  about  100  miles  away.  The  master 
required  an  indemnity  from  the  agents,  and  then  sailed  with  one 
of  them  to  Boa  Vista,  and  took  in  a  cargo  of  salt.  Boa  Vista 
salt  was  inferior  to  Mayo  salt,  and  the  charterers  repudiated  the 
transaction  and  refused  to  pay  the  freight.  It  was  held  that  they 
were  not  liable.  "  I  think  the  extent  of  the  agent's  authority 
must  be  confined  to  this  :  that  he  has  authority  to  do  all  things 
necessary  to  perform  the  charter-party,  and,  provided  that  the 
contract  be  substantially  performed,  to  vary  in  slight  matters ; 
but  he  has  no  authority,  such  as  is  contended  for  here,  to  sub- 
stitute a  new  contract,  as  it  would  be  to  substitute  an  essentially 
different  port  of  loading,  and  to  put  on  board  another  and  a 
different  article,  and  it  would  be  highly  mischievous  to  allow  a 
charterer's  agent  to  think  that  he  has  any  such  authority  "  (I). 

In  Lindsay  v.  Scholefield  (m),  fruit  was  to  be  loaded  abroad 
under  a  charter-party,  by  which  the  shipowner  had  liberty  to 
load  other  cargo  "  before  loading  fruit."  The  master  arranged 
with  the  shippers  of  the  fruit  to  load  that  before  the  shipowner's 
cargo.  It  was  in  consequence  kept  in  the  ship's  hold  for  a  need- 
lessly long  time  at  the  ports  of  loading  and  discharge,  and  so 
became  deteriorated.  The  shipowner  was  held  liable  to  the 
charterer.  The  shippers  were  not  authorized  to  vary  the  terms 
of  the  charter. 

CO  Wilson    r.    Tummon,    (1843)    12  756  ;  Keighley  v.  Duiant,  70  L.  J.,  K.  B. 

L.  J.,   0.  P.  306;   6  Man.  &  G.  236;  662  ;  (1901)  A.  C.  240. 

Saunderson  v.  Griffiths,  (1826)  4  L.  J.  (J)  Snpra,  s.  44. 

(o.  8.)  K.  B.  318  ;   5  B.  &  C.  909  ;   8  (Q  Sickens  c.  Irving,  (1859)  29  L.  J., 

D.  &  It.  643  ;  Watson  v.  Swann,  (1862)  C.  P.  25,  per  Williams,  J.,  p.  28. 

31  L.  J.,  C.  P.  210;   11   C.  B.  (n.  s.)  (,«)  (1897)  24  Sess.  Ca.  (4th)  530. 
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Where  the  charter-party  expressly  authorized  the  charterer's    Sect.  126. 
agent  at  the  loading  port  to  make  alterations  in  the  charter,  it 
was  held  that  this  included  an  authority  to  allow  the  ship  to 
make  an  intermediate  voyage  before   loading  the   homeward 
cargo  (n). 

127.  Where    an  agent  has  entered  into  a  charter-party  on  Rights  and 
behalf  of  his  principal,  without  disclosing  his  name,  the  latter  an  undisclosed 
is  still  bound  by  it,  although  the  agent  also  may  J)e  personally  P^'ncipal. 
bound.    And  the  other  party  to  the  contract,  on  discovering  the 
principal's  existence,  may  enforce  the  contract  against  him. 

Conversely,  the  principal,  whether  named  or  not,  may  claim 
the  benefit  of,  and  may  sue  upon,  a  charter-party  which  his  agent 
has  made  on  his  behalf,  although  the  agent  did  not  at  the  time 
disclose  the  fact  that  he  had  a  principal. 

But  where  a  contract  has  been  made  exclusively  with  the  agent, 
at  a  time  when  the  name  of  the  principal  was  known  to  the  other 
party,  then  that  principal  is  not  considered  a  party  to  the 
contract,  and  cannot  enforce  it  (o). 

Where  an  agent  for  a  shipowner  chartered  the  ship  in  his  own 
name,  describing  himself  in  the  charter-party  as  the  owner,  it 
was  held  that  the  actual  owner  could  not  sue  for  a  breach  of 
it  (p).  The  description  "  owner  "  in  the  charter-party  excluded 
the  supposition  that  he  was  acting  as  agent.  Patteson,  J.,  said, 
"The  general  principle  is  quite  clear  and  untouched  by  our 
decision,  that  where  there  is  nothing  to  define  the  character  of 
the  contracting  party,  he  may  be  shown  to  be  agent  merely,  so 
as  to  cast  the  right  of  suing  on  the  real  principal "  (q). 

128.  Where   a   charter-party   has   been   made   by   an    agent  Liability  of 
expressly  on  behalf  of  a  principal,  the  agent  is  not  personally  ^^^^  ' 
liable  upon  the  contract ;  even  though  the  principal  be  a  foreign 
one  (r) ;  and  although  he  may  not  have  authorized  the  supposed 
agent  to  make  the  contract  (s).     If  the  agent  was  not  authorized, 

(n)  Wiggins  v.  Johnston,  (18-15)   15  (y)  17  L.  J.,  Q.  B.  at  p.  352. 

L.  J.,  Ex.  202  ;  14  M.  &  W.  609.  ()•)  Deslandes  v.   Gregory,  (1860)  30 

(y)  Addison  i.  Gandasequi,  (1812)  i  L.  J.,  Q.  B.  36  ;  ,2  E.  &  E.  602. 
TauQ.  573  ;  2  Sm.  L.  C.  369.    Cf.  Calder  (s)  Jenkins  i\  Hutchinson,  (1849)  18 

i:  Dobell,  (1871)  40  L.  J.,   C.  P.  224;  L.  J.,  Q.  B.  274  ;  13  Q.  B.  744  ;  Lewis «. 

L.  E.,  6  C.  P.  486.  Nicholson,  (1852)  21  L.  J.,  Q.  B.  311 ;  18 

lip)  Humble    v.    Hunter,  (1848)    17  Q.  B.  503. 
L.  J.,  Q.  B.  350;  12  Q.  B.  310. 
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Sect.  1S8.  no  binding  contract  at  all  has  been  concluded ;  unless  it  can  be 
shown  that  the  agent  had  no  principal  at  all,  and  was  in  fact 
contracting  for  himself ;  in  which  case  he  may  sue  or  be  sued  on 
the  contract  (t) . 
Cesser  clause.  Charters  made  by  alleged  agents  without  disclosing  their 
principals  frequently  contain  a  stipulation  that  the  agent's 
Kability  "  shall  cease  as  soon  as  the  cargo  is  shipped."  When 
that  is  the  case  the  agent  appears  to  be  liable  to  the  shipowner 
on  the  contract  until  the  shipment  has  been  made,  but  not 
after  (u).  It  does  not  appear  to  have  been  decided  how  far  in 
such  cases  the  contract  may  be  enforced  by  the  party  whose 
liability  has  ceased. 

Where  a  charterer  was  apparently  acting  as  agent,  but  was  in 
truth  the  principal,  a  clause  terminating  his  liability  upon  the 
loading  of  the  cargo,  "the  charter  being  concluded  for  another 
party,"  was  said  not  to  apply  to  his  character  as  principal.  "  His 
responsibility  would  unquestionably  continue  after  the  cargo  was 
shipped  "  (x). 


Warranty  of 
authority. 


129.  An  agent  who  professes  to  contract  for  a  principal  war- 
rants to  the  other  party  that  he  has  authority  to  do  so  ;  and  if 
he  has  not  that  authority,  he  is  liable  to  compensate  the  other 
for  any  loss  he  may  sustain  by  being  unable  to  enforce  the 
contract  owing  to  the  absence  of  authority  (y). 

But  where  an  agent  erroneously  represents  to  his  principal 
that  he  has  effected  a  contract  with  a  third  party  on  behalf  of  the 
principal,  the  measure  of  damages  recoverable  by  the  principal  is 
his  actual  loss  incurred  on  the  faith  of  the  misrepresentation. 
Thus  in  Salvesen  v.  Eederi  Aktiebolaget  Nordstjernan  (z)  the 


(0  Schmalz  t:  Avery,  (1851)  20  L.  J., 
Q.  B.  228  ;  16  Q.  B.  655 ;  Carr  r. 
JackBOD,  (1852)  21  L.  J.,  Ex.  137;  7 
Ex.  382  ;  Kelner  r.  Baxter,  (1866)  36 
L.  J.,  G.  P.  94;  L.  E.,  2  C.  P.  174; 
Harper r.  Vigers,  (1909)  14  Cora.  Ca.  213  ; 
25  T.  L.  E.  627.  But  of.  Sharman  r. 
Brandt,  (1871)  40  L.  J.,  Q.  B.  312  ;  L.  E., 
6  Q.  B.  720. 

(u)  Oglesby  v.  Yglesias,  (1858)  27 
L.  J.,  Q.  B.  356  ;  E.  B.  &  E.  930.  Cf . 
Schmalz  r.  Avery,  (1851)  20  L.  J.,  Q.  B. 
228  ;  16  Q.  B.  655  ;  Hough  r.  Man- 
zanos,  (1879)  48  L.  J.,  Ex.  398  ;  4  Ex. 
D,  104  ;  Pedersen  v.  Lotlnga,  (1857)  u 


W.  E.  290. 

(.«)  Schmalz  r.  Avery,  (1851)  20  L.  J., 
Q.  B.  p.  232.  As  to  clauses  making 
charterer's  liability  to  cease,  see  infra, 
S3.  645—651. 

(?/)  Collen  V.  Wright,  (1857)  26  L.  J., 
Q.  B.  147  ;  27  L.  J.,  Q.  B.  215  ;  8  E.  & 
B.  647 ;  Eichardson  i;.  Williamson, 
(1871)  40  L.  J.,  Q.  B.  145  ;  L.  E.,  6  Q.  B. 
276  ;  Starkey  r.  Bank  of  England,  72 
L.  J.,  Oh.  402  ;  (1903)  A.  C.  114  ;  8 
Com.  Ca.  142. 

(z)  74  L.  J.,  P.  C.  96  ;  (1905)  A.  C. 
302.  Cf.  Cissaboglon  t.  Gibb,  (1883) 
52  L.  J.,  Q.  B.  5.S8;  11  Q.  B.  D.  797. 
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appellants,  shipbrokers,  had  represented  to  the  respondents,  who    Sect.  139. 

were  ship-owners,  that  they  had  effected  a  charter  of  the  ship ;  but 

in  fact  no  concluded  contract  had  been  made,  and  the  bargain  went 

off.    As  there  was  no  evidence  that  the  respondents  had  changed 

their  position  on  the  faith  of  the  representation,  all  the  damage 

they  recovered  was  the  actual  expenses  they  had  incurred ;  they 

were  not  entitled  to  recover  the  extra  profit  they  would  have  made 

had  the  representation  been  true. 

In  Lilly  v.  Smales  (a),  it  was  held,  by  Denman,  J.,  that  a 
broker  who  signed  a  charter-party  "  by  telegraphic  authority  "  of 
the  merchant,  "  as  agent,"  did  not  absolutely  warrant  that  he 
had  authority  to  sign  the  charter.  A  mistake  had  there  been 
made  in  the  transmission  of  the  telegram.  Evidence  was  given 
which  established  that  an  agent,  signing  in  that  form,  is  well 
understood  not  to  warrant  more  than  that  "he  has  had  a 
telegram  which,  if  correct,  authorizes  such  a  charter  as  that 
which  he  is  signing." 

A  broker  having  agreed  to  charter  a  ship  on  behalf  of  the 
owners,  without  their  authority,  requested  the  merchants  to  get 
another  vessel  in  place  of  her.  They  chartered  one  that  was 
larger,  and  loaded  her.  Cockburn,  C.  J.,  directed  the  jury  that, 
if  the  charterers  could  not  have  found  a  smaller  ship,  they  were 
entitled,  as  damages  against  the  broker,  to  the  difference  between 
the  freight  on  the  ivltole  cargo  of  the  substituted  ship  and  that 
which  would  have  been  payable  on  the  agreed  ship ;  giving 
credit,  however,  for  the  profit  made  on  the  surplus  cargo  carried 
to  fill  up  the  larger  ship  (b). 

130.     But  one  who  enters  into  a  charter-party  in  his  own  personally 
name  is  personally  bound  by  it,  although  he  may  in  fact  have  the  agency*^ 
been  acting  as  agentfor  another ;  and,  conversely,  he  can  personally  appears 
enforce  it  (c).     This  may  none  the  less  be  the  case,  although  the 
existence  and  the  name  of  the  jjrincipal  may  have  been  disclosed. 
If  a  doubt  arises  as  to  whetlier  the  contract  was  made  by  the 
agent  personally,  or  merely  as  a  representative,  it  must  be  settled 
by  reference  to  the  document,  considering  it  as  a  whole,  and 

(a)  (1892)  1  Q.  B.  456.  i:   Lamb,  (1862)  31   L.  J.,  Q.   B.   98. 

(i)  Mitchell  t:  Kahl,  (1862)  2  F.  &  F.  Agent  for  government,  Cunningham  t: 

709.  Collier,  (1785)  i  Doug.  233.     Mistake 

(c)  Short  i:  Spaokman,  (1831)  2  B.  &  in  printed  form,  Breslauer  v.  Barwick, 

Ad.  962  ;  and  per  Blackburn,  J.,  Fawkes  (1876)  36  L.  T.  52. 


186  THE   CONTRACT. 

Sect.  130.  having  regard  to  its  objects  and  to  the  relations  of  the 
parties.  The  question  in  each  case  is  as  to  the  intention  of 
the  parties. 

If  the  charter-party  is  signed  by  the  agent  in  his  own  name 
without  qualification,  the  presumption  generally  is  that  he  meant 
to  contract  personally.  Thus,  in  Parker  v.  Winlo  {d),  the  defen- 
dant, a  shipbroker,  chartered  a  vessel  on  behalf  of  his  principals, 
E.  Winlo  &  Son.  The  charter-party  was  expressed  to  be  made 
between  the  master  and  "  G.  W.  Winlo,  agent  for  E.  Winlo  &, 
Son,  of  Devonport,  merchants " ;  but  it  was  signed  by  the 
defendant,  "  G.  W.  W^inlo,"  without  qualification  of  any  kind. 
It  was  held  that  he  was  personally  liable  upon  it.  The  pre- 
sumption from  the  unqualified  signature  was  not  rebutted  by 
the  description  of  him  as  "agent  "  in  the  body  of  the  charter- 
party.  So  also,  where  agents  signed  without  qualification, 
though  the  charter  was  expressed  to  be  made  by  them  "as 
agents  for  charterers  "(e). 

But  the  fact  that  the  agent's  signature  is  unqualified  does  not 
conclusively  show  that  he  contracts  personally :  the  whole  docu- 
ment must  be  considered  (/ ). 

And,  on  the  other  hand,  an  agent  may  be  held  personally 
bound,  although  his  signature  has  been  qualified. 

In  Lennard  v.  Eobinson,  a  charter-party  made  in  London  was 
expressed  to  be  between  the  shipowner  and  "Eobinson  &  Fleming, 
of  London,  merchants  "  ;  and  throughout  the  document  the  pro- 
visions were  with  reference  to  the  "  said  merchants."  But 
Eobinson  &  Fleming  signed  the  charter-party  "  by  authority  of 
and  as  agents  for  M.  A.  H.  Schwedersky,  of  Memel."  It  was 
held  that,  looking  at  the  whole  document,  Eobinson  &  Fleming 
contracted  in  it  as  principals  (g). 

Bertb-notes.         130a.  Forms  of  contract  are  sometimes  used  by  shipbrokers, 

(rf)  (1857)  27  L.  J.,  Q.  B.  i9  ;  7  E.  &       L.  J.,  C.  P.  630 ;  1  C.  P.  D.  37i  ;  Gadd  v. 

B.  942  ;  and  see  Hick  v.  Tweedy,  (1890)  Houghton,  (1876)  46  L.  J.,  Ex.  71  ;  1 
63  L.  T.  765.  Ex.  D.  357. 

(«)  Hough    r.    Manzanos,   (1879)   48  (17)  Lennard  v.  Robinson,  (1855)  24 

L.  J.,  Ex.  398  ;  4  Ex.  D.  104  ;  Cooke  r.  L.  J.,  Q.  B.  275 ;  5  E.  &  B.  125  ;  Adams 

Wilson,  (1856)  26  L.  J.,   C.  P.    15;    1  t.   Hall,  (1877)   37  L.  T.  70.     And  see 

C.  B.  (N.  s.)  153  ;  Paice  r.  Walker,  Hutcheson  v.  Eaton,  (1884)  13  Q.  B.  D. 
(1870)  39  L.  J.,  Ex.  109  ;  L.  E.,  5  Ex.  861  ;  Weidner  i:  Hoggett,  (1876)  1  C. 
173;     Kennedy    v.    Gouveia,    (1823)    3  P.   D.  533  ;  Wake  f.  Harrop,  (1862)  30 

D.  &  H.  503.  L.  J.,  Ex.  273  ;   31  L.  J.,  Ex.  451  ;  6 
(/)  Southwell  i:  Bowditch,  (1876)  45       H.  &  N.  768  ;  1  H.  &  C.  202 
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known  as  "  berth-notes,"  which  leave  the  relations  between  the   Sect.  I30a. 
parties  in  considerable  doubt. 

In  Hick  r.  Tweedy  {h),  the  defendants,  having  made  various 
contracts  with  merchants  for  loading  the  ship  in  Odessa,  wrote 
to  the  owner,  saying,  "we  confii-m  having  this  day  fi.\ed  the  S.S. 
Thorntondale  for  a  full  cargo  of  grain  ^  seed  from  Odessa  to 

London,  &c charterers  having  the  option  of  cancelling  if 

she  is  not  ready  to  receive  cargo  by  12th  December  next. 
Steamer  to  be  loaded  on  usual  berth  terms,  2  per  cent,  commis- 
sion to  us."  Charles,  J.,  held  that  the  defendants'  "  true  position 
was  that  of  agents  for  freighters  as  well  as  agents  for  the 
plaintiff "  ;  but  that  they  had,  by  their  signature  to  the  letter, 
"  incurred  a  personal  and  primary  liability." 

In  the  Rotherfield  S.S.  Co.  v.  Tweedy  (i),  the  defendants'  berth- 
note  ran  as  follows  :  "  We  hereby  confirm  arrangement  that  the 
S.S.  Eotherfield,  of  the  capacity  of  4,250  tons,  now  due  Con- 
stantinople, to-day  is  berthed  by  our  Odessa  correspondent, 
Messrs.  Tweedy,  Eeid  &  Co.  (they  having  engaged  as  agents  fur 
owners'  account  for  this  steamer  on  customary  Odessa  terms,  as 
sanctioned  by  the  Odessa  Bourse,  a  full  cargo  of  wheat  ^  other 
grain  ~  seed),  to  be  loaded  at  Odessa  ^  Sevastopol,  .... 
charterers'  option."  Collins,  J.,  held  that  the  defendants  had 
taken  the  responsibilities  of  charterers  under  the  note. 

In  the  Nitrate  Producers'  Steamship  Co.  v.  Wills  {j ),  the 
respondents  were  wool  brokers  in  Australia  who  arranged  with 
various  shipowners,  including  the  appellants,  for  a  "  programme  " 
of  sailings,  the  various  steamers  being  put  on  the  berth  at  approxi- 
mately the  "programme  "  dates.  The  appellants'  steamer  being 
behind  her  time,  the  respondents  chartered  and  put  on  the  berth 
another  steamer,  and  the  appellants'  vessel  on  arrival  had  to 
wait  a  considerable  time  before  she  could  be  put  on  the  berth. 
It  was  held  that  the  respondents  were  agents  of  the  appellants, 
and  had  acted  reasonably  under  the  circumstances,  and  were 
not  liable  for  the  detention  of  the  appellants'  vessel. 

131.  In  Hutchinson  v.  Tatham  (/c),  a  charter-party  was  entered  Custom  to 
into  by  the  defendants  "as  agents  to  merchants,"  and  their  liable. 

(A)  (1890)  63  L.'T.  765.  (A)  (1873)  42  L.  J.,  C.  P.  260  ;  L.  E., 

(0  (18!)7)  2  Com.  Ca.  8-t.  8  0.  P.  i82. 

(,;■)  (1905)  21  T.  L.  K.  699. 
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Sect,  131. 


Principal 
cannot  be 
sued  after 
judgment 
against  agent. 


signature  to  it  repeated  that  description.  They  had  in  fact  acted 
as  agents  in  the  matter,  but  they  did  not  disclose  the  name  of 
their  principal  until  a  considerable  time  afterwards.  Evidence 
was  given  of  a  trade  custom  that  if  the  principal's  name  was  not 
disclosed  within  a  reasonable  time  after  the  signing  of  the  charter- 
party,  the  broker  was  liable  personally  upon  it.  The  jury  found 
that  the  custom  existed,  and  that  the  principal's  name  had  not 
been  disclosed  within  a  reasonable  time.  And  the  Court  held 
that  the  evidence  of  custom  was  rightly  admitted ;  though,  apart 
from  the  custom,  the  defendants  would  not  have  been'  liable  on 
the  contract  (I). 

On  the  other  hand,  if  the  agent  becomes  by  custom  liable 
personally  on  the  contract,  he  may,  presumably,  enforce  it 
personally.  For  the  rights  and  liabilities  of  the  parties  are 
generally  reciprocal  (w(). 

132.  When  both  principal  and  agent  are  liable  upon  a  contract 
made  by  the  agent,  either  of  them  may  be  sued  upon  it.  But 
the  principal  cannot  be  sued  after  an  action  has  been  brought, 
and  judgment  obtained,  against  the  agent;  even  though  no 
satisfaction  of  the  claim  results  (re). 

In  Priestley  r.  Fernie  (n),  the  plaintiff  sought  to  make  the 
owners  of  a  ship  liable  for  the  non-delivery  of  goods,  under  a 
bill  of  lading,  after  he  had  sued  and  obtained  judgment  against 
the  captain  for  the  same  matter ;  and  had  seized  him  in 
execution,  made  him  a  bankrupt,  and  proved  for  the  amount 
of  his  judgment  in  the  bankruptcy.  It  was  held  that  the  ship- 
owners could  not  after  this  be  sued.  And  the  ground  of  the 
decision  appears  to  have  been,  that  their  position  had  been 
altered ;  for  they  had  become  liable  to  the  captain  or  his  estate 
on  the  claim.  So,  probably,  a  judgment  obtained  against  the 
principal  would  put  an  end  to  the  right  to  sue  the  agent (o). 
But  whether  any  act,  short  of  a  judgment,  in  the  way  of  electing 
to   treat  either  principal   or   agent   as  the  person   liable,  will 


(0  See  also  Humfrey  r.  Dale,  (18.57) 
26  L.  J.,  Q.  B.  137;  27  L.  J.,  Q.  B. 
■S90  ;  E.  B.  &  E.  1001 ;  Fleet  r.  Murton, 
(1871)  41  L.  J.,  Q.  B.  49  ;  L.  R.,  7  Q.  B. 
126;  Pike  ,.  Ongley,  (1887)  56  L.  J., 
Q.  B.  373  ;  IS  Q.  B.  D.  708. 

(m)  Bee  per  Blackburn,  J.,  Fawkes  r. 
Lamb,  (1862)  31  L.  J.,  Q.  B.  98. 


(«)  Priestley  v.  Fernie,  (1865)  34 
L.  J.,  Ex.  172  ,  3  H.  &  C.  977  ;  Kendall 
r.  Hamilton,  (1879)  per  Lord  Cairns,  4 
A.  C.  at  p.  415. 

(u)  See  the  judgment  of  Lord  Cairns 
in  Kendall  r.  Hamilton,  (1879)  48  L.  J., 
C.  P.  705  ;  4  A.  0.  504. 
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preclude  proceedings  against  the  other  of  them  appears  to  be    Sect.  132. 
doubtful  ip). 

133.  A  charter-party  usually  commences  with  a   description  Representa- 
of    the    ship,    giving    her    nationality,    character,   class,    and  charter-party, 
capacity ;  and  some  statement  of  where  she  is  lying,  or  how 

she  is  occupied,  at  the  time  the  contract  was  entered  into. 
These  are  representations  made  by  the  shipowner ;  being 
matters  within  his  knowledge,  or  means  of  knowledge,  and 
not  within  the  knowledge  of  the  charterer.  And  they  may 
amount  to  warranties,  or  promises  by  the  shipowner  that  the 
facts  are  as  represented ;  or  they  may  be  mere  recitals  identi- 
fying the  subject-matter  of  the  contract,  or  bare  representations 
which  only  become  significant  when  it  is  sought  to  show  that 
the  charterer  has  been  induced  to  contract  by  misrepresentation. 

If  representations  that  are  false  have  been  made  by  the  ship-  ^alse  repre- 

.  .  sentations. 

owner,  and  if  the  charterer  was  induced  by  them  to  enter  into 

the  contract,  he  may  put  an  end  to  it  on  discovering  the  real 
state  of  the  facts :  unless  the  contract  has  been  so  far  acted 
upon  that  the  shipowner  cannot  be  restored,  substantially,  to 
his  former  position  (5).  And  this  is  true  whether  the  mis- 
representations were  embodied  in  the  written  contract  or  not ; 
and  although  the  shipowner  may  have  made  them  without 
knowing  that  they  were  false  (»■). 

If  the  misrepresentations  have  been  made  knowingly,  the 
charterer  may  also  sue  the  shipowner  for  any  damages  which 
he  may  have  sustained  through  the  deceit. 

134.  Apart,  however,  from  misrepresentation,  as  affording  a  Must  gene- 
ground  for  rescinding  the  contract,  or  for  an  action  for  deceit,  ]^  ^^  ^  ™^.  ^ 
statements  made  as  to  the  ship,  or  other  subject  of  the  contract,  menttohaye 
will  not  form  part  of  the  agreement  unless  they  are  embodied  in 

the  document  which  shows  what  that  is.  Where  the  contract 
is  in  writing,  the  rules  of  evidence  require  that  representations, 
in  order   to  form  part  of  the  contract,  shall  be  made  in  the 

(p)  Curtis  V.  WiUiamson,  (1874)  ii  (<?)  Pollock,  Prin.  Con.  (1th)  541. 

L.  J.,  Q.  B.  27;  L.  K.,  10  Q.  B.  57;  (r)  See  Redgrave  i:  Hurd,  (1881)  51 

Calder  v.  Dobell,  (1871)  40  L.  J.,  0.  P.  L.  J.,  Oh.  113;  20  Ch.  D.  1 ;  Adam  r. 

224;    L.  E.,  6   C.   P.  486;    Story  on  Newhigging,  (1888)  57  L.  J.,  Ch.  1066; 

Agency,  s.  295.     Cf.  Scarf  r.  Jardine,  34  Ch.  D.  582  ;  13  A:  C.  308 ;  Pollock, 

(1882)  51  L.  J.,  Q.  B.  612 ;  7  A.  C.  345.  Prin.  Con.  (4th)  Ch.  X. 
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Sect.  134. 


When  is  a 
representa- 
tion a 
promise  ? 


document  (s).  Though,  if  it  can  be  shown  that  they  were  meant 
to  be  stipulations  between  the  parties  which  were  to  be  pre- 
liminary to  the  contract,  so  that  it  was  not  to  have  any  operation 
unless  or  until  those  representations  had  been  satisfied,  then 
they  will  have  that  effect,  although  not  put  into  the  writing  (t). 

And,  even  in  the  case  of  an  executed  contract,  a  definite  asser- 
tion relating  to  the  subject-matter  of  the  contract  made  orally 
during  negotiations  and  not  inconsistent  with  any  term  of  the 
written  contract,  may  be  construed  as  a  collateral  warranty  and 
enforceable  as  such,  by  an  action  for  damages  for  its  breach  :  for 
instance,  an  assertion  made  in  good  faith  during  negotiations  for 
a  lump  sum  charter  that  the  vessel  has  carried  a  certain  amount 
of  cargo  :  the  charterer  in  such  a  case  can  claim  damages  if  the 
vessel  proves  incapable  of  carrying  that  amount  of  cargo  (m). 

135.  Whether  a  representation  contained  in  the  document 
does  or  does  not  amount  to  a  warranty  by  the  shipowner, 
depends  upon  the  presumable  intention  of  the  parties,  to  be 
gathered  from  the  form  of  the  contract,  and  the  circumstances 
under  which  it  was  made.  The  whole  scheme  of  the  contract 
must  be  considered  :  its  subject,  its  objects,  and  the  relations  of 
the  parties  to  one  another.  If  from  this  point  of  view  the 
reasonable  supposition  is  that  the  representation  was  relied 
upon  by  the  charterer  when  he  entered  into  the  contract,  and 
that  the  shipowner  who  made  it  expected,  or  should  have 
expected,  that  it  would  be  so  relied  upon,  then  the  representation 
amounts  to  a  promise.  It  is  a  warranty  that  the  fact  is  as 
stated,  and  if  not  satisfied,  and  damages  result  in  consequence 
to  the  charterer,  he  may  recover  in  respect  of  them. 

Mere  expressions  of  eulogy  and  expectation,  involving  no 
distinct  allegations  of  fact,  are  not  regarded  as  significant.  And 
the  fact  represented  must  be  one  which  has  a  material  bearing 
upon  the  purposes  of  the  contract.  Whether  that  is  the  case 
may  depend  upon  the  circumstances  under  which  the  contract 
was  made,  "  For  instance,  if  it  was  made  in  the  time  of  war, 
the  national  character  of  the  vessel  is  of  such  importance  that  a 
statement  of  it  in  the  charter-party  might  properly  be  regarded 


(«)  Infra,  s.  164. 

(i)  See  Bannerman  v.  White,  (1861) 
31  L.  J.,  C.  P.  28  ;  10  C.  B.  (n.  s.)  844. 
(u)  Hassan  v.  Runoiman,  (1904)   10 


Com.  Ca.  19.  Cf.  De  LassaUe  «. 
Guildford,  70  L.  J.,  K.  B.  533  ;  (1901)  2 
K.  B.  215. 
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as  part  of  the  shipowner's  contract,  and  so  amounting  tc  a  Sect.  135. 
warranty.  Whereas  the  very  same  statement  in  the  time  of 
peace,  being  wholly  unimportant,  might  well  be  construed  to  be 
a  mere  representation.  So,  if  it  was  shown  that  the  charter- 
party  was  made  for  a  purpose,  such  that  unless  the  vessel  began 
her  voyage  from  the  port  of  loading,  with  a  cargo  on  board  by  a 
certain  time,  it  was  manifest  that  the  object  of  the  charter-party 
would  in  all  probability  be  frustrated,  the  Court  might  properly 
be  led  by  these  circumstances  to  conclude  that  a  statement  as  to 
the  locality  of  the  ship,  coupled  with  the  stipulation  that  she 
would  sail  with  all  convenient  speed,  was  a  warranty  of  her  then 
locality  "(t;). 

136.  Further,  a  representation  may  not  only  be  a  warranty  Eepresenta- 

that  the  fact  is  as  represented,  so  as  to  make  the  shipowner  are  promises 

liable  in  damages  for  a  failure  to  satisfy  it,  it  may  also  amount  ™5ay  be'true 

to  a  condition  precedent  to  the  charterer's  obligation  to  load.  <"■  charterer 

.  .  not  bound  to 

The   fact  represented  may  be  so   material  to  him  that  that  load. 
obligation  will  become  a  substantially  different  thing  from  what 
he  meant  to  undertake,  if  it  prove  untrue.     In  that  case  he  will, 
on  discovering  the  truth,  be  at  liberty  to  refuse  to  load  (w). 

The  test  for  ascertaining  whether  the  truth  of  a  representation 
is  or  is  not  a  condition  precedent  is  thus  similar  to  that  which 
determines  whether  the  representation  amounts  to  a  warranty. 
If  it  is  so  material  as  to  influence  the  charterer  in  contracting,  it 
is  because  the  falsity  of  it  would  substantially  alter  his  under- 
taking. Generally,  therefore,  it  may  be  said  that  if  a  descriptive 
statement  is  so  material  as  to  be  regarded  as  a  promise,  it  is  also 
a  condition  which  must  be  satisfied,  if  the  charterer  is  to  be 
bound  by  the  contract. 

"  With  respect  to  statements  in  a  contract  descriptive  of  the 
subject-matter  of  it,  or  of  some  material  incident  thereof,  the 
true  doctrine,  established  by  principle  as  well  as  authority, 
appears  to  be,  generally  speaking,  that  if  such  descriptive  state- 
ment was  intended  to  be  a  substantive  part  of  the  contract,  it  is 
to  be  regarded  as  a  warranty,  that  is  to  say,  a  condition  on  the 

(k)  Behn  v.  Burness,  (1863)  32  L.  J.,  the  contract. 

Q.   B.  at  p.  207.     See  Oppenheim  v.  (w)  Behn  i;  Burness,  (1863)  32  L.  J., 

Fraser,  (1876)  34   L.   T.   524,  where  a  Q.  B.  204 ;  8  B.  &  S.  751 ;  Bentseh  n, 

finding  of  the  jury  on  the  question  of  Taylor,  63   L.  J.,  Q.   B.   15  ;   (1893)  2 

materiality  was  adopted  in  construing  Q.  B.  274. 
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Sect.  136.  failure  or  non-performance  of  which  the  other  party  may,  if  he 
be  so  minded,  repudiate  the  contract  in  toto,  and  so  be  relieved 
from  performing  his  part  of  it,  provided  it  has  not  been  partially 
executed  in  his  favour  "  (x). 

Existence  ot  137.  The  charter-party  impliedly  represents  that  the  ship 
coiSitiOT^  ^^  contracted  for  is  in  existence  as  a  ship.  That  is  the  foundation 
of  bhe  contract ;  a  preliminary  condition  which  must  be  satisfied 
if  the  contract  is  to  be  acted  upon  (y).  And  where  the  contract 
relates  to  a  future  time,  the  existence  of  the  ship  when  that 
time  arrives  is  also  a  condition  of  the  contract  (z). 

The  shipowner  may,  however,  warrant  to  the  charterer  that 
she  does,  or  will,  exist,  so  as  to  be  liable  in  damages  if  it  should 
turn  out  otherwise.  Whether  he  does  so  or  not  will  depend 
upon  the  form  of  the  contract.  If  that  represents  her  to  be  at  a, 
certain  port  in  safety,  whereas  she  is,  in  fact,  at  the  bottom  of 
the  sea,  it  seems  clear  that  there  is  a  promise  or  warranty  that 
she  exists  as  represented,  for  the  breach  of  which  an  action 
would  lie  (rt).  But  if  she  is  at  sea,  and  that  is  stated,  so  that 
there  is  no  certain  representation  of  her  condition,  there  is,  it 
would  seem,  no  warranty  that  she  exists,  and  the  contract  on 
each  side  depends  upon  her  continued  existence  as  a  preliminary 
condition  {h). 

Statement  of  138.  A  misstatement  of  the  vessel's  nationality  may  be  very 
material  to  the  charterer,  either  in  time  of  war,  as  bearing  upon 
her  neutrality  or  otherwise  (c) ;  or  in  time  of  peace,  with 
reference  to  the  navigation  laws  of  the  places  where  she  may  be 
intended  to  trade ;  or  with  reference,  perhaps,  to  the  ques- 
tion by  what  rules  of  law  the  effect  of  the  contract  is  to  be 
determined. 
In  Eeusse  v.  Meyers  (d),  a  ship  was  described  as  Swedish  in  a 

(a)  Behn  v.  Burness,  (1863)  32  L.  J.,  (a)  Behn  r.  Burness,  (1863)  32  L.  J., 

Q.  B.   204,  at  p.  206.     Cf.   Barnard  v.  Q.  B.  20i ;  3  B.  &  S.  751. 

Faber,  62  L.  J.,   Q.  B.  159  ;   (1893)  1  (6)  Cf.  Johnson  v.  Macdonald,  (1842) 

Q.  B.  340  ;  m/ra,  s,  175.  12   L.   J.,   Ex.    99;    9   M.   &   W.   600; 

(?/)  Cf.   Scott  r.    Coulson,  72  L.   J.,  Taylor    ,.    Caldwell,   (1863)   32    L.   J., 

Ch.  600  ;  (1903)  2  Ch.  249.  Q.  B.  164 ;  3  B.  &  S.  826;  Couturier  r. 

(r)  See  Taylor  v.  Caldwell,  (1863)  32  Hastie,  (1856)   25   L.  J.,   Ex.  253;    6 

L.  J.,  Q.  B.  164  ;  3  B.  &  S.  826  ;  NickoU  H.  L.  C.  673. 

r.  Ashton,  70  L.  J.,  K.  B.  600 ;  (1901)2  (c)  Lothian  i:   Henderson,   (1803)   3 

K.    B.    126  ;   6   Com.  Ca.   150  ;   9  Asp.  B.  &  P.  499. 

M.  C.  209.    Cf.  Krell  i:  Henry,  72  L.  J.,  (<«)  (1813)  3  Camp.  475. 
K.  B.  794  ;  (1903)  2  K.  B.  740. 
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charter-party  for  a  voyage  from  London  to  Gottenburg.     The    Sect.  138. 

charterer  refused  to  load  her,  on  the  ground  that  she  was  not  ' 

Swedish  but  British  built,  whereby  he  had  been  prevented  fiom 

sending  her  to  Gottenburg.     Evidence  was  given  by  the  owner 

that  she  was,  in  fact,  British  built,  but  that,  when  the  contract 

was  made,  she  had  a  complete  set  of  Swedish  papers,  and  a 

treasury  licence  to  sail  as  a  Swedish  ship,  all  of   which  was 

known  to  the  charterer.     Lord  Ellenborough  said  : — "  I  should 

hold  that  the  ship  must  correspond  with  the  description  in  the 

written  contract ;  but  she  is  Swedish  in  one  sense,  being  furnislied 

with  Swedish  papers,  and  in  a  condition  to  navigate  as  a  Swedish 

ship.     Although  the  expression  in  the  memorandum  for  charter 

be  ambiguous,  I  think  it  was  enough  that  she  had  a  Swedish 

national  character  imposed  upon  her,  and  that  she  was  Swedish 

within  the  meaning  of  the  parties  to  the  contract." 

139.  If  the  charter-party  represents  that  the  ship  is  a  steam-   statement 
ship  that  is  material,  and  the  shipowner  is  liable  if  she  cannot,  a  steamship. 
or  does  not  in  fact  work  as  a  steamship,  in  the  ordinary  sense  of 

the  term.  Goods  were  shipped  under  a  bill  of  lading  "  on  board 
the  steamship  Hibernia,  from  Singapore  to  London,  with  liberty 
to  call  at  any  ports  in  or  out  of  the  route  and  discharge  coals, 
and  to  tranship  the  goods  by  any  other  steamer,"  &c.  The 
Hibernia  was  an  auxiliary  screw  steamer,  and  the  voyage  home 
was  made  under  sail,  for  the  most  part,  by  the  owner's  instruc- 
tions ;  she  thus  arrived  much  later  than  if  she  had  made  an 
average  voyage  under  steam.  The  shipper  was  held  entitled  to 
damages  for  the  delay  (e). 

Blackburn,  J.,  said  : — "  It  is  part  of  the  contract  that  the  goods 
are  to  be  forwarded  per  steamer,  that  is,  by  a  vessel  worked  by 
steam  power  principally.  It  is  not  necessary  that  it  should  be 
worked  every  day  by  steam  power,  but  worked  by  steam  power 
as  the  chief  and  principal  power  "  (/). 

140.  The  description  of  the  ship's  class  is  material.    A  charter  statement  as 
made  at  New  York  described  the  vessel  as  the  "  A.  1  Br.  brig    °  °  ^^' 
Hannah  Easter,  of  Liverpool."    Held,  that  this  amounted  to  a 
promise  that  she  was  classed  A  1  at  Lloyd's  at  the  date  of 

making  the  charter-party ;  and  that,  as  this  was  not  true,  and 

(e)  Fraser  v.  Telegraph  Construction      Q.  B.  566. 
Co.,  (1872)  41  L.  J.,  Q.  B.  249;  L.  E.,  7  (/)  L.  E.,  7  Q.  B.  at  p.  571. 

c. — c.  o 
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Sect.  140.  the  charterer  had  in  consequence  heen  obliged  to  pay  extra 
premiums  for  insurance  of  the  cargo,  he  was  entitled  to  the 
amount  of  those  extra  premiums  as  damages  from  the  ship- 
owner ig).  And  the  charterer  may  refuse  to  load  the  ship  if  she 
is  not  of  the  described  class  (/i). 

But  the  description  of  the  class  relates  to  the  time  of  con- 
tracting only ;  the  shipowner  undertakes  that  she  has  it  at  that 
time,  but  not  that  she  shall  maintain  it  throughout  the  duration 
of  the  contract.  So  that  a  charterer  is  not  entitled  to  refuse  to 
load  on  the  ground  merely  that  the  vessel  has  run  off,  or  lost, 
her  class  on  the  way  to  the  port  of  lading  (i). 

Statement  as  141.  "Whether  the  statement  of  the  ship's  measurement 
ment^^"'^''  amounts  to  a  promise,  and  to  a  condition  precedent,  depends 
upon  the  circumstances  under  which,  and  the  manner  in  which, 
it  was  made.  It  seems  clear  that  if  the  shipowner  wrongly 
states  her  capacity  for  a  particular  cargo,  that  is  a  misdescription 
which  may  be  very  material  to  the  charterer's  calculations,  and 
should  therefore  fall  within  the  rule  which  entitles  him  to  refuse 
to  load.  On  the  other  hand,  a  mere  statement  of  the  vessel's 
measured  tonnage  does  not  definitely  indicate  her  carrying 
capacity,  and  a  mistake  in  stating  it  may  not  be  material  in  the 
same  sense. 

In  Hunter  v.  Fry  {k)  the  ship  was  described  as  "of  the  burden 
of  261  tons,  or  thereabouts."  She  could  have  carried  400  tons 
of  the  agreed  cargo,  but  the  charterer  loaded  only  336.  The 
shipowner  claimed  compensation  for  loss  of  the  freight  that 
would  have  been  earned  had  the  charterer  loaded  a  full  cargo, 
and  this  was  resisted  on  the  ground  that  the  statement  as  to  the 
ship's  capacity  was  untrue  (J).    But  the  shipowner  recovered. 

Abbott,  C.  J.,  said :  "  I  am  of  opinion  that  the  mention  of  a 
ship's  burden  in  the  description  of  a  ship  in  the  charter-party  in 
the  manner  it  is  here  mentioned,  is  an  immaterial  circumstance, 
although  it  may  be  made  material  by  the  allegation  of  fraud  or 
other  matter.     Here  the  freighter  has  not  covenanted  to  load  a 

(y)  Eouth  V.   MacMillan,   (1863)   33  Newgass,  (1878)  47  L.  J.,  C.  P.  361 ;  3 

L.  J.,  Ex.  38 ;  2  H.  &  C.  750.  C.  P.  D.  163. 

(Ji)  See   the  judgment  in   Ollive  r.  (Jt)  (1819)   2    B.    &   Aid.  *21.     C£. 

Booker,  (1847)  17  L.  J.,  Ex.  21  ;  1  Ex.  Thomas  v.  Clarke,  (1818)  2  Starkie,  450. 

*1^-  CO  It  does  not  appear  whether  261 

(0  Hurst  V.  Usborne,  (1856)  25  L.  J.,  tons  was  inaccurate  as  a  statement  o£ 


C.  P.  209;   18    C.   B.    144;   French  v. 


the  registered  tonnage. 
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cargo  equivalent  to  the  burden  mentioned  in  the  charter-party  ;  Sect.  141. 
he  has  covenanted  to  load  and  put  on  board  a  full  and  complete 
cargo,  and  to  pay  so  much  per  ton  for  every  ton  loaded  on  board. 
If  the  covenant  had  been  to  pay  a  gross  sum  for  the  voyage  the 
freighter  (upon  the  arrival  of  the  ship  at  the  foreign  port)  might 
have  insisted  that  the  captain  should  take  on  board  as  much  as 
the  ship  would  safely  contain ;  and  the  owner  who  had  cove- 
nanted to  take  a  full  and  complete  cargo  would  not  be  justified 
in  saying  that  he  would  take  no  more  than  the  register  tonnage 
of  the  ship.  It  is,  indeed,  quite  impossible  that  the  burden  of 
the  ship  (as  described  in  the  charter-party)  should  in  every  case 
be  the  measure  of  the  precise  number  of  tons  which  the  ship  is 
capable  of  carrying.  That  must  depend  upon  the  specific  gravity  • 
of  the  particular  goods  ;  for  a  ship  of  given  dimensions  would  be 
able  to  carry  a  larger  number  of  tons  of  a  given  species  of  goods 
that  were  of  a  great  specific  gravity  than  she  would  of  another 
of  a  less  specific  gravity." 

In  Windle  v.  Barker  (m),  the  charterer  had  undertaken  to  load 
a  vessel  described  as  "  of  the  measurement  of  180  to  200  tons  or 
thereabouts,"  with  a  full  cargo  of  coals.  At  the  time  of  char- 
tering it  appeared  that  neither  the  owner  nor  his  agents  knew 
the  size  of  the  vessel,  and  that  the  agents  communicated  to  the 
charterer  all  they  knew  about  her.  On  arrival  at  the  loading 
port  the  charterer  had  her  measured,  and  found  that  she 
measured  almost  258  tons ;  and  upon  that  he  refused  to  load  her. 
It  was  held  in  the  Exchequer  Chamber  that  he  was  not  entitled 
to  do  so.  But  the  judges  differed  in  their  reasons.  Pollock,  C.  B., 
appears  to  have  thought  that  the  statement  of  measurement  had 
no  effect  unless  it  was  made  fraudulently ;  and  other  members  of 
the  Court  held  that  it  was  not  a  warranty.  On  the  other  hand, 
Jervis,  C.  J.,  and  Martin,  B.,  considered  that  the  matter  depended 
upon  whether  the  misdescription  was  material.  Martin,  B., 
thought  that  a  plea  that  the  ship  unreasonably  exceeded  200  tons 
would  have  been  good  upon  demurrer.  "  The  mistake  of  the 
defendant  is  this :  the  opinion  of  the  jury  ought  to  have  been 
taken  whether  this  was  a  ship  unreasonably  exceeding  in  size 
the  ship  described  in  the  contract.  If  it  was,  I  think  that  the 
defendant  was  not  under  any  obligation  of  loading  her.  It  seems 
to  me  that  it  was  a  question  of  fact,  not  of  law.     Had  the  jury 

(m)  (1856)  25  L.  J.,  Q.  B.  349 ;  6  E.  &  B.  676. 
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found  the  ship  supplied  to  be  a  vessel  according  to  the  con- 
tract, I  do  not  say  that  I  should  have  been  satisfied  with  the 
verdict"  (n). 

Where  during  negotiations  for  a  lump  sum  charter  under 
which  the  vessel  was  to  carry  a  cargo  of  esparto,  it  was  repre- 
sented that  on  a  previous  voyage  she  had  carried  a  certain 
amount  of  similar  cargo,  it  was  held  that  the  representation  was 
a  warranty,  and  the  charterers  recovered  damages  on  proof  that 
it  was  untrue  (o). 

Where  a  steamer  was  described  as  "of  the  measurement  of 
1,033  tons  register  and  carrying  2,000  tons  or  thereabouts,"  it 
was  held  that  the  representation  of  carrying  capacity  related  to 
cargo,  apart  from  bunker  coal ;  and  that  the  shipowners  were 
bound  to  take  2,000  tons  of  cargo  or  thereabouts  (p). 

141a.  The  capacity  of  the  vessel  is  often  expressly  guaranteed 
by  the  shipowner,  more  especially  in  charters  at  a  lump  freight,  or 
for  time.  Such  guarantees  must  be  read  with  reference  to  the  cir- 
cumstances contemplated  by  the  parties.  Thus  where  a  guarantee 
was  given  that  the  ship  would  carry  "  3,000  tons  dead  weight  of 
cargo,  upon  a  draught  of  26  feet  of  water,"  and  it  appeared  that 
both  parties  contemplated  that  the  cargo  might  be  loaded  in  a 
river,  it  was  held  that  the  guarantee  applied  to  fresh  water  as 
well  as  to  salt  (q). 

In  Mackill  v.  Wright  (r),  the  shipowners  guaranteed  that  the 
vessel  should  "  carry  not  less  than  2,000  tons  dead  weight  of 
cargo."  And  should  she  not  carry  the  "  guaranteed  weight,"  a 
deduction  from  the  freight  was  to  be  made.  The  cargo  was  to 
consist  of  "  such  goods  and  merchandise  as  the  charterers  or  their 
agents  shall  tender  alongside."  But  the  character  of  the  intended 
cargo  was  discussed  between  the  charterers  and  shipowners  at  the 
time  of  making  the  contract.  It  was  to  be  a  general  cargo,  con- 
sisting in  part  of  machinery  which  would  occupy  storage  room 
out  of  proportion  to  its  dead  weight ;  and  a  note  specifying  the 
largest  pieces  was  written  on  the  margin  of  the  charter-party. 
The  charterers,  in  fact,  sent  many  more  large  pieces  for  shipment 

(n)  25  L.  J.,  Q.  B.  at  p.  351.  14  L.  T.  57  ;  13  L.  T.  50  ;  3  Moo.  P.  C. 

(o)  Hassan   v.   Eunciman,  (1904)   10  (N.  s.)  245  ;   Br.  &  L.  404.     Of.  Hassan 

Com.  Ca.  419.  r.  Eunciman,  (1904)  10  Com.   Ca.  19. 

(^)  The  Eesolven,  (1892)  9  T.  L.  E.  See  also  Wood    o.    Sewall's    Adminis- 

'■S-  trators,  (1904)  128  Fed.  Eep.  141. 

(j)  The  Norway,  (1865)  16  E.  E.  92  ;  (?•)  (1888)  14  A.  C.  106. 
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than  had  been  represented,  and  in  consequence  the  ship  did  not  Sect.  141a. 
carry  2,000  tons  weight.  They  claimed  a  deduction  from  the  lump 
freight.  But  it  was  held  in  the  House  of  Lords  that,  as  the  cargo 
shipped  was  different  from  that  contemplated,  they  were  not 
entitled  to  a  deduction.  The  guarantee  as  to  weight  did  not 
extend  to  any  kind  of  cargo  which  might  be  sent. 

All  the  Lords  agreed,  however,  that  the  expression  "  dead  weight 
of  cargo  "  must  be  read  as  being  "  something  more  than  a  mere 
guarantee  of  carrying  capacity.  It  is  a  guarantee  of  the  vessel's 
carrying  capacity  with  reference  to  the  contemplated  voyage,  and 
the  description  of  the  cargo  proposed  to  be  shipped,  so  far  as  that 
description  was  made  known  to  the  owners  "  (s). 

On  the  other  hand,  in  Carnegie  v.  Conner  (t),  where  the  charter 
provided  for  a  cargo  of  creosoted  sleepers  and  timbers,  with 
100/200  tons  of  general  cargo  at  charterer's  option,  it  was  held  by 
Huddleston,  B.,  and  Mathew,  J.,  that  a  clause  "  owners  guarantee 
ship  to  carry  at  least  about  90,000  cubic  feet,  or  1,500  tons  dead 
weight  of  cargo,"  did  not  mean  that  the  ship  would  be  able  to 
carry  that  amount  of  the  cargo  specified ;  but  merely  that  she  had 
an  actual  carrying  capacity  of  90,000  cubic  feet,  or  1,500  tons. 

In  South  Shields,  &c.  Co.  v.  Forbes  (tt),  the  ship  was  chartered 
for  a  grain  cargo  of  19,000  quarters,  10  per  cent,  more  or  less  at 
steamer's  option ;  "  shippers  to  have  the  privilege  of  shipping  not 
exceeding  750  tons  of  general  cargo  in  lieu  of  a  like  quantity  of 
grain  ....  total  freight  to  be  equivalent  to  full  cargo  of  grain." 
This  was  held  to  give  an  option  to  ship  750  tons  of  general  cargo 
in  lieu  of  a  like  weight  of  grain  ;  and  it  required  the  ship  to  supply 
sufficient  space  for  750  tons  of  such  cargo,  and  for  the  balance  of 

(i)  Per  Lord  Macn^ghten,  14  A.  C.  cargo.    The  ship  in  fact  took  on  board 

p.    120  ;    and  see   per   Ld.    Halsbury,  only  472  standards,  and  was  then  fully 

p.  114,  and  per  Ld.  Watson,  p.  116.     A  deep.    It  was  suggested  that  the  wood 

similar  view  was  taken  by  A.  L.  Smith,  J.,  was    wet   and   heavy.      The    evidence 

in  Wood  i>.  Allen,  tried  at  Liverpool,  showed  that  she  had  on  previous  ooca- 

Aug.   1st,   1890,  without  a  jury.    The  sions  carried  520  standards  of  the  kind 

charter  there  provided  for  a  cargo  of  of  timber  agreed ;   and  damages  were 

"  deal  ends,  firewood,  and  fifty  standards  accordingly  given  for  the  loss  on   20 

of  broom  handles."    And  it  stated  that  standards.      See    also    Potter    ?^    New 

the  ship  had  "carried  540  standards."  Zealand  Sh.  Co.,  (1895)  64  L.  J.,  Q.  B. 

The  judge  held  that  this  was  a  guarantee  689  ;  1  Com.  Ca.  114  ;  infra,  s.  261. 

that  she  could  carry  540  standards  of  the  (0  (1889)  59  L.  J.,  Q.  B.  22  ;  24  Q.  B. 

agreed  cargo.     So  that  it  was  not  satis-  D.  45  ;  6  Asp.  M.  C.  477. 

fied  by  showing  that  she  had  carried  (u)  (1900)  99  Fed.  Eep.  102. 
540  standards  of  planed  boards,  a  lighter 
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the  agreed  full  cargo  of  grain.  "  It  is  the  same  as  if,  the  ship 
being  loaded  to  her  Plimsoll  mark  with  grain,  the  owners  had 
agreed  that  the  shippers  might  remove  750  tons  of  grain  and 
instead  of  that  load  750  tons  of  general  cargo." 

142.  In  Morris  v.  Levison  {v),  the  ship  was  to  load  "  a  full  and 
complete  cargo  of  iron  ore,  not  exceeding  what  she  could  reason- 
ably stow,  &c.,  say  about  1,100  tons."  The  charterer  loaded  1,080 
tons,  but  the  ship  could  have  taken  1,210.  It  was  held  that  effect 
must  be  given  to  the  words,  "  say  about  1,100  tons,"  and  that 
3  per  cent,  was  a  fair  excess  to  allow ;  so  that  the  charterer 
ought  to  have  loaded  1,133  tons. 

But  where  the  contract  was  to  load  "  a  cargo  of  ore,  say  about 
2,800  tons,"  it  was  held  sufficient  to  load  2,840  tons,  though  the 
ship  could  have  carried  2,880  {x). 

In  The  Eesolven  {y),  the  ship  was  represented  to  be  able  to 
carry  "  2,000  tons  or  thereabouts  " ;  this  was  considered  to  mean 
a  quantity  not  differing  more  than  5  per  cent,  from  2,000  tons. 

143.  The  position  of  the  ship  at  the  time  of  making  the  charter- 
party  is  generally  important  to  the  charterer ;  and  the  statement 
made  in  the  charter-party  with  regard  to  it  has  frequently  been 
held  to  be  a  substantive  part  of  the  contract.  Thus,  in  Behn  v. 
Burness  {z),  in  a  charter-party  dated  October  19th,  1860,  the  ship 
was  stated  to  be  "  now  in  the  port  of  Amsterdam,"  and  she  was  to 
sail  with  all  possible  despatch  to  Newport,  to  take  cargo.  On  the 
15th  of  October,  the  ship  had  been  at  Nieuwediep,  about  sixty-two 
miles  from  Amsterdam  ;  but  owing  to  contrary  winds  she  was 
detained  there  until  after  the  19th,  and  she  did  not  reach  the 
docks  at  Amsterdam  until  the  23rd.  Her  cargo  was  then  dis- 
charged with  all  despatch,  and  she  at  once  proceeded  to  Newport. 
The  charterer  refused  to  load  her;  and  it  was  held  in  the 
Exchequer  Chamber  that  he  was  entitled  to  do  so. 

"  The  place  of  the  ship  at  the  date  of  the  contract,  when  the 
ship  is  in  foreign  parts  and  is  chartered  to  come  to  England,  may 
be  the  only  datum  on  which  the  charterer  can  found  his  calcula- 
tions of  the  time  of  the  ship  arriving  at  the  port  of  lading.    A 

(v)  (1876)  45   L.   J,,    0.   P.   409  ;    1  {y)  (1892)  9  T.  L.  E.  75. 

C.  P.  D.  155.  («)  (1863)  32  L.  J.,  Q.  B.  204 ;  3  B.  & 

(x)  Miller  v.  Borner,  69  .L.  J.,  Q.  B.  S.  751 ;  Oppenheim  v.  Fraser,  (1876)  34 

429  ;  (1900)  1  Q.  B.  691  ;  5  Com.  Ca.  L.  T.  524.     Cf.  Dimeeh  v.  Corlett,  (1858) 

1^°'  14  E.  K.  887  ;  12  Moo.  P.  C.  199.  ' 
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statement  is  more  or  less  important  in  proportion  as  the  object  of  Sect.  143. 
the  contract  more  or  less  depends  upon  it.  For  in  most  charters, 
considering  winds,  markets,  and  dependent  contracts,  the  time  of 
a  ship's  arrival  to  load  is  an  essential  fact  for  the  interest  of  the 
charterer.  In  the  ordinary  course  of  charters  in  general,  it  would 
be  so.  The  evidence  for  the  defendant  shows  it  to  be  actually  so 
in  this  case.  Then,  if  the  statement  of  the  place  of  the  ship  is  a 
substantive  part  of  the  contract,  it  seems  to  us  that  we  ought  to 
hold  it  to  be  a  condition,  upon  the  principles  above  explained, 
unless  we  can  find,  in  the  contract  itself  or  the  surrounding 
circumstances,  reason  for  thinking  that  the  parties  did  not  so 
intend." 

So,  where  a  charter  represented  the  vessel  as  "now  at  sea, 
having  sailed  three  weeks  ago,"  whereas  she  had  not  in  fact  sailed 
three  weeks  before,  it  was  held  that  the  charterers  were  not  bound 
to  load  her  (a).  And  where  she  was  described  as  "  expected  to  be 
at  Alexandria  about  the  15th  of  December,"  that  was  a  promise 
for  the  breach  of  which  the  charterer  could  sue.  The  promise 
was  broken  if  the  ship  was  in  such  a  part  of  the  world,  and  under 
such  engagements  that  she  could  not  perform  them  and  arrive  by 
the  day  named  (&). 

144.  The  representation  that  the  ship  is  "  tight,,  staunch  and  Representa- 
strong,  and  every  way  fitted  for  the  voyage,"  seems  to  be  equi-  staunch,  &c'." 
valent  to  the  warrant  of  seaworthiness  and  fitness,  which,  as  we 
have  seen  (c),  is  implied  by  law  on  the  part  of  the  shipowner. 
But  whereas  the  warranty  at  law  applies  to  the  condition  of  the 
ship  on  sailing  with  the  cargo  (d),  the  words  in  the  charter-party 
apparently  relate  either  to  the  time  at  which  the  contract  is 
made  (e),  or  to  the  time  of  sailing  for  the  loading  port. 

The  warranty  of  seaworthiness  on  sailing  from  the  port  of  Implied 
loading  is,  however,  implied  by  the  law,  although  there  be  an  ^aworthi-° 
express  warranty  in  the  charter  which  relates  only  to  the  time  of  ^^^°- 
sailing  for   that  port.     Thus,   in   Seville   Sulphur,  &c.    Co.   v. 
Colvils  (/),  where  the  charter  provided  that  the  ship  "  being  tight, 

(a)  OUive  v.  Booker,  (1847)  17  L.  J.,  (c)  Supra,  ss.  17—21. 

Ex.  21  ;  1  Ex.  416  ;  Bentsen  v.  Taylor,  (d)  Supra,  s.  21. 

63  L.  J.,  Q.  B.  15;  (1893)  2  Q.  B.  274.  (e)  Scott  v.  Foley,  (1899)  5  Com.  Ca. 

(*)  Corkling   v.    Massey,    (1873)    42  53. 

L.  J.,  C.  P.  153;    L.  R.,  8  C.  P.  395.  (/)  (1888)  25  So.  L.  R.  437;  and  see 

Where  a  time  is  fixed  for  arriving,  or  per  Ld.  Shand  in  Cunningham  v.  Colvils, 

sailing,  infra,  ss.  219—221.  (1888)  26  Sc.  L.  R.  249,  p.  260.     See 
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Sect.  144.  staunch,  and  strong,  and  every  way  fitted  for  the  voyage  shall " 
proceed  to  Seville,  and  there  load,  it  was  held  that  she  was  bound 
to  be  seaworthy  on  sailing  from  Seville.  And  the  charterer 
recovered,  on  the  ground  that  this  warranty  was  broken,  though 
the  defect  was  not  an  original  one,  but  lay  in  the  muddy  state  of 
the  water  which  had  been  taken  into  the  boilers  just  before  leaving 
Seville. 

And  the  obligation  to  have  the  ship  fit  as  regards  supply  of  coal 
is  still  upon  the  shipowner,  although  the  agreement  may  be  that 
the  charterers ^are  to  "provide  and  pay  for  all  coal"  {g). 

Satisfaction  of  the  warranty  at  law,  by  providing  the  ship  at 
the  port  of  lading  in  a  fit  state  to  carry  the  agreed  cargo  on 
the  agreed  voyage,  is  a  condition  precedent  to  the  charterer's 
obligation  to  load  her  (h). 

On  the  other  hand,  the  express  representation  of  the  charter- 
party  as  to  her  condition,  so  far  as  that  relates  to  the  time  prior 
to  her  arrival  at  the  port  of  loading,  does  not  constitute  a  con- 
dition precedent.  The  charterer  is  bound  to  load  her,  if  she  is 
fit  and  seaworthy  at  the  loading  port,  although  she  may  have 
not  been  so  at  the  time  of  the  contract,  or  at  the  time  when  she 
sailed  for  that  port  from  the  place  at  which  she  was  lying  when 
chartered  (i). 

And,  on  the  principles  above  referred  to,  it  seems  that  no  action 
would  lie  for  a  breach  of  this  representation  (j) .  An  action  will, 
however,  lie  for  an  improper  delay  in  reaching  the  port  of  loading 
arising  from  want  of  diligence  on  the  shipowner's  part  in  having 
her  fit,  or  in  other  respects.  And  in  some  cases  such  delay  may 
entitle  the  charterer  to  refuse  to  load  (k). 

also  Thin  v.  Richards,  62  L.  J.,  Q.  B.  Affirmed  in  H.  L.,  (1875)  see  45  L.  J., 

39  ;    (1892)  2   Q.   B.    141 ;   Bowring   v.  C.  P.  78  ;  1  Q.  B.  D.  at  p.  381. 
Thebaud,   (1893)    56    Fed.    Rep.    520  ;  (i)  Tarrabochia  r.  Hickie,  (1856)  26 

Sumner  v.  Caswell,  (1884)  20  Fed.  Rep.  L.  J  ,  Ex.  26  ;  1  H.  &  N.  183  ;  Hudson 

249.  f.  Hill,  (1874)  43  L.  J.,  C.  P.  273.     Of. 

iff)  Mclver  v.  Tate,  72  L-  J.,  K.  B.  Dixon  r.  Heriot,  (1862)  2  F.  &  F.  760. 
253  ;    (1903)  1  K.  B.  362;   8  Com.  Ca.  (J-)  But  see  Porter  v.  Izat,  (1836)  1 

124  ;  9  Asp.  M.  C.  362.     Cf.  The  Ends-  M.  &  W.  381. 

leigh,  (1903)  124  Fed.  Rep.  858,  where  (/i)  Freeman  v.  Taylor,  (1831)  1  L.  J., 

it  was  held  that  the  shipowner  is  not  C.  P.  26  ;  8   Bing.   124  ;  1   M.  &  Scott, 

responsible  to  the  charterer  for  fraud  of  182  ;  Tarrabochia  e.  Hickie,  (1856)  26 

the  master,  or  engineer,  in  buying  or  L.  J.,  Ex.26;  1  H.  &  N.  183.    Cf.Behn 

misappropriating  the  coal.  r.   Burness,    (1863)    32   L.  J.,   Q.  B.  at 

ill)  Stanton  v.  Richardson,  (1874)  L.  p.  207.     And  see  Chap.  VIII. 
B.,   7  C.  P.  421  ;,   L.   R.,  9   C.  P.   390. 
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The  implied  warranty  of  seaworthiness  under  a  time  charter  Sect.  144. 
imust  be  complied  with  at  the  commencement  of  the  period  of 
Mring,  but  does  not  arise  afresh  at  the  commencement  of  each 
•subsequent  voyage  after  the  first  during  the  currency  of  the 
-charter  :  and  this  is  so,  although  the  charter  contains  an  express 
•clause  for  maintenance  of  the  ship's  efficiency  by  the  shipowner  (Z). 

145.  In  Stanton  v.  Bichardson  (m),  the  ship  was  to  sail  to  a  port  Fitness  for 
•of  loading  and  there  load  a  "  full  and  complete  cargo  of  sugar  in  dttion  prece- 
Taag,  hemp  in  compressed  bales,  '—  measurement  goods,"  and 
•different  rates  of  freight  were  specified  for  wet  and  for  dry  sugar. 
'The  ordinary  statement  of  the  condition  of  the  ship  did  not  appear 
in  the  charter-party,  but  it  contained  a  clause  that,  "  The  master 
engages  that  the  vessel,  before  and  when  receiving  cargo,  shall  be 
a  good  risk  for  insurance ;  and  during  the  voyage  the  master  shall 
take  all  proper  means  to  keep  the  vessel  tight,  staunch  and  strong, 
■well  manned  and  provided,  and  in  every  way  fitted  and  provided 
for  the  voyage."  The  charterers  provided  a  cargo  of  wet  sugar, 
and  when  the  chief  part  had  been  loaded  it  was  found  that  there 
was  such  an  accumulation  of  drainage  from  the  sugar  in  the  hold 
that  the  ship  would  not  be  seaworthy.  An  attempt  was  made  to 
pump  out  this  drainage,  but  the  ship's  pumps,  though  of  the  usual 
kind,  and  sufficient  for  ordinary  purposes,  could  not  do  the  work, 
and  there  were  no  means  of  procuring  sufficient  pumps  within 
several  months.  The  cargo  was  discharged,  and  the  charterer 
refused  to  reload  it,  or  to  load  any  other  instead.  An  action  was 
brought  by  the  shipowner  against  the  charterer  for  not  loading  a 
cargo,  and  a  cross  action  by  the  charterer  against  the  shipowner 
for  not  providing  a  fit  ship.  The  jury  found  that  the  cargo 
offered  was  a  reasonable  one ;  that  the  ship  was  not  reasonably  fit 
to  carry  such  a  cargo ;  and  that  she  could  not  be  made  so  within 
such  a  time  as  would  not  have  frustrated  the  object  of  the  adven- 
ture. Upon  these  facts  it  was  held  that  the  charterer  was  entitled 
to  refuse  to  load  any  further  cargo,  and  to  claim  damages  from 
the  shipowner  for  not  providing  a  fit  ship.  He  was  not  bound  to 
load  the  ship  while  its  unfitness  continued,  and  as  that  could  not 
be  remedied  in  a  time  consistent  with  the  object  of  the  voyage, 
he  was  altogether  absolved. 

(0  Giertsen  v.  TarnbuU,  (1908)  S.  0,  (to)  (1875)  45  L.  J.,  C.  P.  78  ;  L.  E., 

1101.  7  C.  P.  421  ;  L.  B.,  9  C.  P.  390. 
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Ssct.  145. 


In  case  of 
time  charter, 
readiness  a 
condition. 


The  question  did  not  there  arise,  but  if  the  defect  of  the  ship 
had  been  remedied  by  the  shipowner,  without  such  delay  as  to 
frustrate  the  adventure,  probably  the  charterer  would  not  have 
been  entitled  to  reject  the  ship,  though  he  might  have  claimed 
compensation  for  any  loss  sustained  through  the  delay  (n). 

146.  If  a  vessel  is  chartered  for  a  specified  period  of  time,  the 
charterer  will  not  be  bound  to  take  her  unless  she  is  ready  and 
fit  at,  or  shortly  after,  the  commencement  of  that  period. ,  A  ship 
was  chartered  for  as  many  consecutive  voyages  between  Sunder- 
land and  London  as  she  could  enter  upon  within  twelve  months 
after  the  completion  of  the  voyage  she  was  then  upon.  That 
voyage  was  completed,  and  the  owner  gave  notice  that  she  would 
be  ready  to  load  on  April  9th  under  the  charter-party.  But  the 
Board  of  Trade  officer  objected  to  her  loading,  on  the  ground  of 
unseaworthiness ;  and,  though  she  was  repaired  promptly,  she 
was  not  ready  until  June  17th.  The  Court  of  Appeal,  affirming 
the  Queen's  Bench  Division,  held  that  the  charterer  was  not 
bound  to  load  her  at  all  (o). 

Where  a  tug  was  chartered  for  salving  purposes  for  a  period 
of  one  or  four  weeks,  "  commencing  from  the  8th  September,  at 
which  date  the  vessel  is  to  be  at  the  disposal  of  the  charterers  at 
Greenock,"  it  was  held  that  she  ought  to  have  been  ready  for  the 
service  at  the  beginning  of  the  8th  of  September.     A  failure  to  be 


(m)  Cf.  The  Europa,  77  L.  J.,  P. 
26  ;  (1908)  P.  8i  ;  11  Asp.  M.  C.  19  ;  2i 
T.  L.  K.  151. 

(o)  Tully  r.  Howling,  (1877)  46  L.  J., 
Q.  B.  388  ;  2  Q.  B.  D.  182.  There  was 
some  difference  of  opinion,  in  each  of 
the  Courts,  as  to  the  extent  of  the  delay 
needful  to  entitle  the  charterer  to  throw 
up  the  contract.  The  majority  of  the 
Court  of  Appeal  (Kelly,  0.  B.,  Hellish, 
L.  J.,  and  Amphlett,  J.  A.)  gave  judg- 
ment on  the  ground  that  "  as  in  a  charter 
for  a  voyage  the  specified  voyage  would 
be  of  the  essence  of  the  contract,  and 
the  charterer,  if  he  could  not  have  the 
use  of  the  vessel  for  the  specified  voyage, 
would  not  be  bound  to  take  her  for  any 
other  voyage  ;  so,  in  a  charter  for  time, 
if  the  charterer  cannot  have  the  vessel 
for  the  specified  time,  he  is  not  bound  to 
take  the  vessel  for  a  shorter  time  or  a 


substantially  different  time ;  and  if  he 
cannot  get  the  vessel  for  the  specified 
time,  he  may  throw  up  the  charter "  : 
2  Q.  B.  D.  pp.  187,  188.  But  Brett,  J., 
agreed  with  the  judgment,  not  "  on  the 
ground  that  there  is,  in  such  a  charter, 
a  warranty  that  the  ship  should  be  sea- 
worthy on  the  day  when  the  charter  is 
to  commence,  with  a  right  to  reject  the 
ship  if  the  warranty  is  not  complied 
with,  nor  on  the  principle  that  time  was 
of  the  essence  of  the  contract,  but  on 
the  ground  that,  under  the  circumstances 
proved  at  the  trial,  the  jury  might,  and 
indeed  should,  in  reason  have  found  that 
the  ship  was  not  fit  for  the  purpose  for 
which  she  was  chartered,  and  could  not 
be  made  fit  within  any  time  which  would 
not  have  frustrated  the  object  of  the 
adventure"  :  2  Q.  B.  D.  pp.  188,  189. 
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ready  to  sail  from  Greenock  until  2.30  p.m.  of  that  date  was  a    Sect.  146. 
breach  {p). 

146a.  Time  charters  give  rise  to  questions  as  to  the  duration  Time  charter, 
of  the  charterer's  right  to  use  the  ship,  and  as  to  the  right  of  the  completion  of 
owner  to  retake  possession  of  her.     The  object  of  such  an  agree-  ''°^^^^- 
ment  is  to  enable  the  charterer  to  employ  the  ship  in  performing 
voyages,  and  these  cannot  be  always  fitted  exactly  into  the  agreed 
period.     On  the  other  hand,  the  intention  of  the  owner  is  only  to 
part  with  his  control  of  the  ship's  employment  for  a  limited  time. 

The  ordinary  agreement  is  for  the  hire  of  the  ship  for  a  certain 
number  of  months,  for  use  in  a  more  or  less  defined  manner,  at 
a  certain  rate  per  month ;  and  the  hire  is  usually  to  continue  at 
the  same  rate  after  the  lapse  of  the  agreed  period  until  the  ship 
is  re-delivered  to  the  owner.  Also  there  are  commonly  stipula- 
tions that  the  ship  shall  be  re-delivered  in  some  specified  port  or 
country,  and  that  possession  of  her  may  be  resumed  by  the  owner 
upon  any  failure  to  pay  the  hire  as  agreed. 

In  Bucknall  v.  Murray  (q),  the  steamer  Agapanthus  was  let  at 
New  York  for  "  about  six  months,"  to  be  employed  between 
Europe  and  the  East,  "  hire  to  continue  until  her  re-delivery  to 
owner  at  a  safe  port  in  the  United  Kingdom  or  Continent  (Bor- 
deaux to  Hamburg),  or  in  the  United  States."  "  Should  the 
vessel  be  upon  the  voyage  at  the  expiration  of  the  within-named 
period,  the  charterers  are  to  have  the  use  of  the  steamer  at  the 
same  rate  and  conditions  for  such  extended  time  as  may  be 
necessary  for  the  completion  of  their  contemplated  voyage,  and 
in  order  to  bring  the  steamer  to  a  port  of  delivery  as  provided." 
The  Agapanthus  was  put  at  charterers'  disposal  at  New  York  on 
September  21st.  She  completed  a  round  voyage  at  New  York 
on  the  following  March  28th,  and  the  owners  then  resumed 
possession  of  her.  But  the  charterers  had  given  notice  in 
February  that  they  meant  to  load  her  in  New  York  for  a  port  in 
the  United  Kingdom,  where  they  would  re-deliver  her,  and  they 
claimed  damages  for  the  owners'  refusal  to  let  them  do  this.  It 
was  held  that  they  were  not  entitled  (?•). 

Qp)  Mackenzie  v.  Liddell,  (1883)  10  the  charterers  cannot  require  the  ship 

Sess.  Ca.  (Ith)  705.  for   another    voyage,   if    the    previous 

({')  (1900)  5  Com.  Ca.  312.  voyage  has  ended  so  near  to  the  termina- 

(r)  Cf.  The  Eygka,  (1908)  161  Fed.  tion  of  the  fixed  term  as  to  make  another 

Eep.    106,    where    it    was    said    that  voyage  unreasonable. 
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§ect.  146a.  Iq  another  case  the  hire  was  to  be  paid  for  any  part  of  a 
month  used  to  complete  a  voyage,  and  was  to  continue  "  until 
her  delivery  to  owners  ....  at  a  port  in  the  United  Kingdom, 
in  charterer's  option."  The  agreed  twelve  months  of  the  charter 
ran  out  on  August  12th,  and  the  vessel  completed  the  discharge 
of  an  outward  cargo  at  Cronstadt  on  August  18th.  The  charterers 
claimed  to  send  her  in  ballast  to  Lulea,  to  load  timber  for 
Eotterdam,  and  thence  to  Gravesend,  to  be  delivered  there  to 
the  owners.  The  owners  refused  to  allow  this,  and  their  refusal 
was  held  to  be  justified.  The  proposed  voyage  would  have  been 
a  new  one  (s). 

But  where,  under  a  charter  like  that  in  Bucknall  v.  Murray 
(supra),  the  ship  was  at  Barcelona  shortly  before  the  end  of  the 
agreed  six  months,  and  the  charterers  (against  the  owners'  pro- 
test) sent  her  thence  to  load  in  the  Black  Sea  for  ports  in  the 
United  States,  this  was  held  not  to  be  a  breach  of  the  charter- 
party,  although  it  was  apparent  that  this  would  extend  the 
employment  of  a  ship  to  about  eight  months  from  the  time  she 
came  on  hire  (i). 

Withdrawal         146b.  Where  the  owner  of  a  ship  on  time  charter  claims  to 
f'^lure't?p°OT  withdraw  her  from  the  charter  on  charterers'  failure  duly  to  pay 
hire ;  waiver,    the  hire  he  should  do  so  promptly  on  the  default,  lest  it  be  held 
that  he  has  waived  his  right. 

In  Novia  Scotia  Steel  Co.  v.  Sutherland,  &c.,  Co.  («),  the  hire  was 
to  be  paid  "  monthly  in  advance  in  Newcastle,  and  failing  the 
punctual  and  regular  payment  of  the  hire  ....  the  owners 
shall  be  at  liberty  to  withdraw  the  vessel  from  the  service  of  the 
charterers."  On  July  12th  the  second  monthly  hire  became  due 
in  advance,  but  was  not  paid.  The  steamer  arrived  that  day  at 
Wabana,  Conception  Bay.  On  July  13th  she  commenced  and 
finished  loading  a  cargo  ;  and  in  the  evening  proceeded  to  sea. 
On  July  14th  the  owners  gave  notice  withdrawing  the  ship.  The 
charterers  then  tendered  the  hire.  But  it  was  refused,  and  they 
had  to  pay  an  increased  rate  in  order  to  get  possession  of  the  ship 
for  the  remainder  of  the  term.  Bigham,  J.,  held  that  they  could 
recover  the  excess  so  paid.    He  thought  the  payment  had  been 

(s)  Istok  Owners  r.  Drughorn,  (1902)  Gray  i:  Christie,  (1889)  5  T.  L.  R.  577  | 

6  Com.  Ca.  220  ;  7  Com.  Ca.  190.  Ander.'ioii  v.  Munson,   (1900)   lOi  Fed. 

(0  Dene  Steam  Shipping  Co.  r.  Buck-  Itep.  913. 

nail,  (1900)  5  Com.   Ca.  372.    And  see  (w)  (1899)  5  Com.  Ca.  106. 
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made  in  time.     But  if  not,  still  the  exercise  of  the  option  to   Sect.  I46b. 
withdraw  ought  to  have  been  made  sooner,  and  the  owners  must 
be  taken  to  have  waived  their  right. 

In  Tyrer  v.  Hessler  (v),  however,  where  the  contract  was  similar, 
the  Court  of  Appeal  (reversing  the  judgment  of  Kennedy  and 
Phillimore,  JJ.)  took  a  different  view.  In  that  case  a  payment  of 
hire  in  advance  fell  due  on  June  21st.  The  vessel  had  just  sailed 
to  Stockholm  on  charterers'  account.  She  arrived  on  June  25th, 
and  lay  there  till  June  27th,  when  she  proceeded  to  Hernosand  to 
load  homeward  cargo  for  charterers'  account.  While  at  Stockholm 
the  master  telegraphed  to  Hernosand  to  have  the  cargo  ready.  On 
June  28th  the  owners,  by  telegram  to  the  charterers,  withdrew 
the  vessel,  on  the  ground  that  the  hire  had  not  been  paid.  They 
had  not  previously  demanded  payment.  The  Court  of  Appeal 
considered  that  there  had  been  no  waiver  or  estoppel ;  the  acts 
of  the  master  were  done  in  obedience  to  the  directions  of  the 
charterers  ;  and  the  shipowners  had  done  nothing  except  give  an 
extra  week  to  the  charterers  in  which  they  might  have  paid. 
They  were  therefore  entitled  to  withdraw  the  ship  as  they  had 
done. 

But  in  the  Langfond  Steamship  Owners i?.  Canadian  Forwarding 
and  Export  Co.  (w),  the  facts  were  as  follows  :  the  hire  became 
due  on  September  11th,  1902 :  on  October  1st  the  owners  gave 
notice  (the  ship  being  then  at  sea)  that  they  withdrew  the  ship 
after  her  outward  cargo  had  been  discharged  :  the  next  day  the 
ship  arrived  at  her  port  of  discharge,  and  on  the  same  day  the 
hire  was  paid  :  the  discharge  was  completed  and  preparations  to 
load  the  outward  cargo  had  been  commenced,  when  on  October  4th 
the  master  claimed  to  withdraw  the  ship  on  the  owner's  instruc- 
tions. It  was  held  by  the  Privy  Council  that  up  to  the  last- 
named  date  there  had  been  no  absolute  withdrawal,  and  that 
withdrawal  could  not  then  be  justified,  there  being  no  hire  in 
arrear. 

147.  We  have  discussed  in  Chapter  I.  the  degree  of  a  ship-  shipowner's 
owner's  responsibility  apart  from  express  contract,  where  he  lets  {"n  a^voyage^ 
the  use  of  the  whole  ship  to  one  person.     That  discussion,  how-  ciiarter. 
ever,  related  only  to  the  carrying  of  goods   when  they  have 
actually  been  d§livered  to  him.     The  degree  of  obligation  to  go 

iv)  (1902)  7  Com.  Ca.  166  ;  reversing  (w}  (1907)  10  Asp.  M.  C.  414. 

6  Com.  Ca.  143. 
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Sect.  147.  to  a  loading  port,  to  get  them,  must  depend  upon  the  terms  of 
the  contract. 

The  undertakings  of  the  shipowner  under  a  charter-party  in 
the  ordinary  form,  as  to  proceeding  to  the  port  of  loading  and 
there  loading,  and  afterwards  proceeding  to  the  port  of  discharge 
and  delivering,  are  in  terms  absolute,  subject  to  the  excepted 
perils.  And  the  remarks  already  made  with  regard  to  the  under- 
takings in  an  ordinary  bill  of  lading  seem  to  apply  to  a  charter- 
party  also  (x). 

The  ordinary  exceptions  of  perils  in  a  charter-party  are  those 
which  we  have  considered  in  reference  to  bills  of  lading  (i/). 
Other  exceptions,  peculiar  to  charter-parties,  e.g.,  as  to  providing 
a  cargo,  will  be  more  conveniently  discussed  hereafter.  As  also 
will  the  other  clauses  which  relate  to  the  performance  of  the 
contract. 

When  does  148.  A  doubt  sometimes  arises  as  to  when  during  the  agreed 

dausra^ppiy'?  voyage  the  ordinary  exceptions  of  perils  apply.  Do  they  relate 
only  to  that  part  of  it  in  which  the  ship  is  carrying  the  charterer's 
goods  ?  Or  do  they  also  cover  risks  which  frustrate  or  delay  the 
voyage  before  the  goods  are  taken  on  board — say,  in  going  to 
the  port  of  loading,  and  during  the  loading  there  ? 

Where  such  and  such  perils  are  to  be  "  always  excepted,"  the 
shipowner  seems  to  be  relieved  from  liability  for  any  failure  to 
perform  his  contract,  if  caused  by  those  perils,  whenever  they 
may  have  occurred.  But  where  the  clause  runs  "during  the 
voyage  always  excepted,"  as  it  frequently  does,  there  may  be  an 
ambiguity  in  the  word  "  voyage." 

If  the  vessel  is  to  proceed  to  a  different  port  from  that  at  which 
she  is  lying,  and  load  there,  the  voyage  thither  is  considered  to 
be  part  of  the  chartered  voyage,  even  though  the  vessel  be 
allowed  by  the  charter  to  take,  and  in  fact  takes,  a  cargo  out- 
wards for  other  merchants ;  and  although  in  doing  so  she  pro- 
ceeds first  to  another  port,  out  of  the  route  to  the  loading  port  (2). 

(a)  Supra,  s.  74.     Cf.  infra,  s.  227.  C.   P.   273.      In    Donaldson  v.  Little, 

(?/)  Chap.  III.    As  to  the  construction  (1882)  10  Sess.  Ca.  (4th)  413,  tlje  vessel 

of  exceptions  introduced  into  a  charter  was    to    load  a  cargo  at  Barrow   for 

by  reference  to  a  form  of  bill  of  lading,  Glasgow,  and  was  warranted  to  arrive 

see  Houston   d.   Sansinena,   (1893)    66  at  Glasgow  "  not  later  than  Oct.  14th, 

L.  T.  246  ;  68  L.  T.  567 ;  7  Asp.  M.  C.  unforeseen     circumstances     excepted." 

311.  She  sailed  from  Glasgow  on  Oct.  11th, 

(z)  Hudson  0.  Hill,  (1874)  43  L.  J.,  with  an  outward  cargo  for  Dublin,  in 


CONTRACTS  BY  CHARTER-PAETY.  207 

And  if  the  vessel  is  prevented,  or  delayed  in  getting  to  the  loading    Sect.  148. 
port  (a),  or  if  the  loading  is  prevented,  or  a  loss  occurs  during  the 
loading,  at  that  port  (b),  by  a  peril  excepted  "  during  the  voyage," 
the  exception  applies. 

So,  again,  where  the  vessel  is  lying  at  her  port  of  loading  ;  if 
she  has  to  move  from  the  place  at  which  she  is  lying  to  a  loading 
berth,  the  "  voyage  "  to  which  the  exceptions  relate  commences 
as  soon  as  she  breaks  ground  to  go  to  that  berth  (c). 

But  it  seems  that  the  exceptions  do  not  apply  to  matters  which 
may  happen  before  the  ship  has  entered  upon  the  voyage  dealt 
with  by  the  charter-party  (a).  So  that  if  she  were  disabled  by 
perils  of  the  sea  while  still  completing  a  voyage  on  which  she  was 
engaged  at  the  time  of  chartering,  the  shipowner  would  not  be 
excused  by  the  exceptions  (d). 

If  the  ship  is  to  be  loaded  at  the  place  where  she  is  lying,  it 
does  not  appear  to  be  settled  whether  the  "  voyage  "  may  begin 
before  she  has  commenced  her  transit,  in  such  a  sense  that  the 
exceptions  may  relate  to  risks  during,  or  prior  to,  the  loading. 
In  Grow  v.  Falk  (e)  it  was  decided  that  it  did  not.  But  that 
"decision  has  more  than  once  been  dissented  from  (/). 

149.  Where  the  exceptions  relate  to  the  whole  of  the  charter-  Cancelling 
party,  a  failure  of  the  shipowner  to  start  for  the  loading  port  by  afEected. 
an  agreed  date  will  be  excused,  if  it  was  caused  by  an  excepted 
peril  (g).      And  so,  also,  of  a  failure  to  arrive  by  an  agreed 
date  (h). 

time,  under  ordinary  circumstances,  to  L.  J.,  C.  P.  191  ;  18  C.  B.  (N.  s.)  759. 

have  got  back  to  Barrow,  loaded  there,  (d)  Cf.  ss.  137,  232  et  seq. 

and  returned  to  Glasgow  by  the  14th.  (e)  (1846)  15  L.  J.,  Q.  B.  183  ;  8  Q.B. 

But  bad  weather  prevented  her  reaching  467. 

Barrow  till  the  16th,  and  again  from  (/)  See  per  Pollock,  C.  B.,  Bruce  v. 

reaching  Glasgow  till  the  26th.    Held,  Nicolopulo,  (1855)  24  L.  J.,  Ex.  321 ; 

that  there  had  been  no  breach  of  the  11  Ex.  129 ;  and  per  Willes,  J.,  Barker 

warranty.  r.  M'Andrew,  (1865)  34  L.  J.,  C.  P.  191  ; 

(_d)  Harrison  v.  Garthorne,  (1872)  26  18  C.  B.  (N.  s.)  759  ;  The  Carron  Park, 

L.  T.  508.  (1890)  59  L.  J.,  Adm.  74  ;  15  P.  D.  203. 

(J)  Bruce  v.  Nicolopulo,   (1855)    24  Cf.  Valente  r.  Gibbs,  (1859)  28  L.  J., 

L.  J.,  Ex.  321  ;  11  Ex.  129 ;  The  Carron  C.  P.  229  ;  6  C.  B.  (N.  S.)  270  ;   The 

Park,  (1890)  59  L.  J.,  Adm.  74;  15  P.  D.  Acoomao,  (1890)   59  L.  J.,  Adm.   91; 

203 ;   Eathbone  v.  Maclver,  72  L.  J.,  15  P.  D.  208. 

K.  B.  703  ;  (1903)  2  K.  B.  378  ;  8  Com.  Qr)  See  per  Martin,  B.,  Crookewit  v. 

Ca.  1,  303.    See  Nottebohn  ■<,.  Eichter,  Fletcher,  (1857)  26  L.  J.,  Ex.  153,  at  p. 

(1886)  56  L.  J.,  Q.  B.  33  ;  18  Q.  B.  D.  159. 
63.  (/t)  Harrison  v.  Garthorne,  (1872)  26 

(c)  Barker  i).  M'Andrew,   (1865)  34  L.  T.  508. 
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Sect.  149. 


Nor  clause 
limiting  the 
right  to 
deviate. 


Do  exceptions 
relate  to 
charterer 
as  well  as 
owner  ? 


But  this  does  not  affect  the  right  of  the  charterer,  if  any,  to 
cancel  the  contract,  in  consequence  of  such  a  failure.  That  right 
remains,  being  absolute  and  not  subject  to  the  usual  exception 
clauses;  whether  it  arose  under  an  express  clause  giving  the 
charterer  an  option  to  cancel,  should  the  ship  not  sail,  or  not 
arrive,  by  an  agreed  date  (i),  or  only  by  implication,  from  a 
stipulation  that  she  should  sail  (j),  or  should  arrive,  before  a 
given  date. 

In  Yrazu  v.  Astral  Shipping  Co.  (k),  the  charter  contained  a 
general  clause  of  exceptions,  but  provided  that  the  ship  should 
not  call  at  any  port  "  except  in  case  oiforce  viajeure."  It  became 
necessary  to  put  into  port  owing  to  causes  which  were  within 
the  general  exception  clause,  but  did  not  amount  to  force  majeure. 
This  was  held  to  be  not  excused. 

150.  It  has  been  said  that  the  clause  of  exceptions  in  the 
charter-party  is  introduced  "  for  the  benefit  of  the  master,  not  of 
the  merchant  "  (Z) ;  and  in  Blight  v.  Page  (m).  Lord  Kenyon  held 
that  the  charterer  was  not  excused  from  providing  a  cargo  where 
that  had  been  prevented  by  a  prohibition  of  theEussian  Govern- 
ment, though  the  charter  excepted  restraints  of  princes  and 
rulers  during  the  voyage. 

Perhaps,  however,  this  depends  upon  the  manner  in  which  the 
clause  is  introduced.  Where  the  contract  is  in  the  form  of 
separate  covenants,  and  the  shipowner's  covenant  alone  contains 
the  exception  clause,  the  construction  that  he  only  is  to  have  the 
benefit  of  it  seems  necessary ;  and  is  well  supported  by  authority  (m). 
But  where  the  charter-party  is  in  the  ordinary  form  of  a  mutual 
agreement,  with  the  exception  clause  after  the  several  clauses 
tliat  relate  to  the  voyage  to  the  port  of  loading,  the  loading  there, 
and  the  voyage  to  and  delivery  at  the  port  of  discharge  (and  not 
specially  referring  to  any  one  of  these),  it  would  seem  that  the 
exceptions  are  as  applicable  to  the  charterer's  part,  of  loading 
and  unloading,  as  they  are  to  the  shipowner's  part  of  bringing 


(0  Smith  r.  Dart,  (1884)  54  L.  J., 
Q.  B.  121  ;  14  Q.  B.  D.  105  ;  5  Asp. 
M.  C.  360.  Karran  v.  Peabody,  (1906) 
Ho  Fed.  Rep.  166  (C.  C.  A.)- 

(i)  Crookewit  r.  Fletcher,  (1857)  26 
L.  J.,  Ex.  163  ;  1  H.  &  N.  893. 

(70  (1904)  9  Com.  Ca.  100 ;  itifra, 
a.  286  a. 


(0  Per  Lord  Alvanley  in  Touteng  r. 
Hubbard,  (1802)  3  B.  &  P.  p.  298. 

(m)  (1801)  3  B.  &  P.  295,  n.  But  of. 
per  Blackburn,  J.,  Geipel  v.  Smith, 
(1872)  L.  R.,  7  Q.  B.  p.  411. 

(n)  Sjoerds  v.  Luscombe,  (1812)  16 
East,  201  ;  Storer  v.  Gordon,  (1814)  3 
M.  &  S.  308. 
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the  ship   to  the   porta   of   loading   and  discharge,   and   safely    Sect.  150. 
delivering  (o).     Blight  v.  Page(^),  however,  appears  to  be  an 
authority  to  the  contrary. 

In  Barrie  v.  Peruvian  Corporation  (q),  the  claim  was  for  demur- 
rage in  loading  a  cargo  of  guano.  During  the  loading  a  tidal 
wave  had  destroyed  the  loading  places  at  which  the  ship  was  to 
be  loaded,  and  this  prevented  completion  within  the  lay-days 
allowed  by  the  charter.  Mathew,  J.,  held  that  the  charterers 
were  excused  by  the  exception  of  perils  of  the  sea,  contained  in  a 
clause  of  the  charter  of  which  part  clearly  applied  to  both 
charterers  and  shipowners. 

This  was  followed  by  Bigham,  J.,  in  Newman  &  Dale  S.S.  Co. 
V.  British,  &c.  SS.  Co.  (r),  where  the  exception  of  fire,  relied  on 
by  the  charterers,  formed  part  of  a  general  clause  not  expressly 
applied  to  either  party  to  the  contract. 

In  Garston  Co.  i\  Hickie  (2)  (s),  it  was  held  that  the  exception 
clause  in  a  charter-party  did  not  qualify  a  subsequent  clause 
which  provided  that  the  freight  should  be  paid  "  -less  cost  of  coals 
or  coke  delivered  short  of  bill  of  lading  quantity."  Part  of  the 
cargo  of  coals  was  lost  owing  to  perils  which  were  excepted. 
Still  the  charterers  were  allowed  to  deduct  the  cost  of  that  part 
from  the  freight. 

It  is  now  a  frequent  practice  to  express  that  the  ordinary  risks 
are  "mutually  excepted"  ;  and  in  such  a  case,  at  any  rate,  the 
exceptions  protect  the  charterer  as  well  as  the  shipowner  (i). 


(o)  See  per  Martin,  B.,  in  Ford  v. 
Cotesworth,  (1870)  L.  E.,  5  Q.  B.  at  p. 
648. 

ip)  (1801)  3  B.  &  P.  295,  n. 

(?)  (1896)  2  Com.  Ca.  50. 

(r)  72   L.   J.,   K.  B.   110  ;   (1903)   1 


K.  B.  262 ;  8  Com.  Ca.  87  ;  9  Asp. 
M.  C.  351. 

(s)  (1886)  56  L.  J.,  Q.  B.  38 ;  18 
Q.  B.  D.  17. 

(t)  Bruce  v.  Nicolopulo,  (1855)  24 
L.  J.,  Ex.  321  ;  11  Ex.  129. 
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CHAPTEK  V. 

BILLS    OF   LADING   GIVEN    ON    SHIPMENTS   IN   A    CHAETERED 

SHIP. 


SECT. 

Bills  of  lading  given  to  char- 
terer      151 

In  hands  of  transferees   152 

Bills  of  lading  given  to  other  ship- 
pers— Where  charterer  temporary 
owner 153 

Eesponsibility  of  shipovyfner  to 
shipper  15i 

Does  the  master  usually  contract  as 
charterer's  agent  ?   155 

Semile,  the  master  contracts  as  agent 
of  the  shipowner — Although  bill 
of  lading  signed  as  required  by 
charterer    156 


SECT. 

Whether  shipper  has  notice  of  the 

charter-party  or  not 157 

Independent  contracts  by  charterer.  158 

Wagstaff  v.  Anderson 159 

Bill  of  lading  in  the  hands  of  a 
stranger  to  the  charter-party — 
"  Other  conditions  as  per  charter- 
party"    160 

Master's  authority  to  give  bill  of 
lading — Bills   to  be   signed  "  as 

required " 161 

"  Clean  bills  of  lading  " 161a 

Indemnity  by  charterer 161b 

Parties  not  ad  i(Z«m — Smidt  ■».  Tiden  162 


given  to 
charterer. 


Bills  of  lading  151.  The  usual  practice  is  for  the  master  or  agent  of  the  ship 
to  give  bills  of  lading  for  the  cargo,  although  it  may  be  shipped 
under  a  charter-party.  When  the  charterer  himself  ships  the 
goods,  these  bills  of  lading  operate  as  receipts  for  them,  and  also 
as  documents  of  title  which  he  can  negotiate,  and  thereby 
constructively  transfer  the  possession  of  the  goods  (a). 

But  they  do  not,  as  between  the  shipowner  and  the  charterer, 
operate  as  new  contracts  (6),  or  as  modifying  the  contract  in  the 
charter-party  (c).      Though  after  taking  and   negotiating   bills 


(a)  As  to  the  owner's  duty  to  give 
bills  of  lading,  see  Jones  v.  Hough,  (1879) 
49  L.  J.,  Ex.  211  :  5  Ex.  D.  115.  As  to 
charterer's  duty  to  present  bills  of  lading 
for  signature.  Oriental  Steamship  Co.  v. 
Tylor,  63  L.  J.,  Q.  B.,  128 ;  (1893)  2 
Q. B.  518. 

(J)  Eodooanachi  v.  Milburn,  (1886) 
56  L.  J.,  Q.  B.  202  ;  17  Q.  B.  D.  316  ;  18 
Q.  B.  D.  67.  See  per  Bramwell,  L.  J., 
in  Wagstafe  v.  Anderson,  (1880)  5  C.  P. 
D.  at  p.  177.     Per  Lush,  J.,  in  Capper  v. 


Wallace,  (1880)  5  Q.  B.  D.  at  p.  166 ; 
The  San  Eoman,  (1872)  42  L.  J.,  Adm. 
46  ;  L.  E.,  5  P.  C.  301  ;  L.  E.,  3  A.  &  E. 
583  ;  Gledstanes  t:  Allen,  (1862)  12  C. 
B.  202. 

(c)  In  Temperley  S.  S.  Co.  v.  Smyth, 
(1905)  2  K.  B.  791,  at  p.  802,  the  rale 
was  stated  by  Collins,  M.  E.,  in  the 
following  terms  :  "  The  broad  distinction 
between  the  position  of  a  chai'terer  who 
ships  and  takes  a  bill  of  lading  and  an 
ordinary  holder  of  a  bill  of  lading  is,  I 
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of  lading  for  one  port,  the   charterer  cannot  alter  the  ship's     Sect.  151. 
destination  to  another  port  {d). 

152.  Where,  however,  a  bill  of  lading  given  to  the  charterer  in  hands  of 
has  been  transferred  for  value  to  third  persons,  who  are  strangers 
to  the  charter-party,  its  terms  become  very  important.  It  then 
constitutes  an  undertaking  on  the  part  of  the  shipowner  with  the 
holders,  which  is  independent  of  the  charter-party,  except  so  far 
as  that  is  expressly  incorporated  in  it  (e)  ;  and  that  is  so,  although 
the  holders  may  have  notice,  from  the  bill  of  lading  itself,  that  a 
charter-party  is  in  existence  (/). 

"Whether  the  bill  of  lading  so  transferred  is  binding  upon  the 
shipowner  where  it  has  been  issued  to  the  charterer  in  an 
improper  form,  without  the  shipowner's  authority,  has  been 
doubted  (gf).  The  charterer,  through  whom  the  holders  of  the 
bill  of  lading  claim,  must  generally  have  known  of  the  improper 


think,  that  in  the  former  case  there  is 
the  underlying  contract  of  the  charter- 
party,  which  remains  till  it  is  cancelled, 
and  taking  a  bill  of  lading  does  not 
cancel  it  in  whole  or  in  part  unless  it 
can  he  inferred  from  the  inconsistency 
of  the  terms  of  the  two  documents  that 
it  was  intended  to  do  so.     On  the  other 
hand,  in  the  case  of  a  holder  of  the  bill 
of  lading  who  is  not  the  charterer,  there 
is  no  presumption  that  he  contracts  in 
any  terms  but  those  of  the  bill  of  lading, 
and  if  the  bill  of  lading  purports  to  im- 
port the  charter-party,  the  presumption 
is  that  it  incorporates  only  those  clauses 
which  relate  to  the  conditions  to  be 
performed  by  the  receiver  of  the  goods." 
Collins,  M.  K.,  does  not  indicate  what 
sort  of  inconsistency  wiU  cause  the  bill 
of  lading  to  displace  the  charter-party 
contract :    he  refers  to  GuUichsen   v. 
Stewart,  (1884)  53  L.  J.,  Q.  B.  173  ;  13 
Q.  B.  D.  317  ;  5  Asp.  M.  C.  200,  but  it 
seems  that  that  case  can  be  explained  on 
the  ground  that  as  the  charterers  were 
actually  principals,  the  cesser  clause  there 
did  not  apply  (see  Schmalz  i>.  Ayery, 
(1851)  20  L.  J. ,  Q.  B.  228  ;  16  Q.  B.  655)  : 
it  is  clear  that  the  broad  rule  stated  in 
Eodocanachi  v.  Milburn,  (1886)  56  L.  J., 
Q.  B.  202 ;  18  Q.  B.  D.  67,  wiU  in  general 
apply.    And  in  Kruger  v.  Moel  Tryvan 
Ship  Co.,  (1907)  A.  C.  272;  at  p.-  278, 


Lord  Halsbury  said  :  "  The  bill  of  lading 
cannot  control  what  has  been  agreed 
upon  before  between  the  shipowner  and 
the  merchant  and  what  has  been  ex- 
pressed in  a  written  instrument  which 
is  the  final  and  concluded  agreement 
between  the  parties." 

(<Z)  DaTidson  v.  Gwynne,  (1810)  12 
East,  381. 

(e)  Fry  v.  Chartered  Mercantile  Bank, 
(1866)  35  L.  J.,  C.  P.  306  ;  L.  B,.,  1  0.  P. 
689  ;  Chappel  v.  Comfort,  (1861)  31  L. 
J.,  C.  P.  58;  10  C.  B.  (n.  S.)  802; 
Shand«.  Sanderson,  (1859)  28  L.  J.,  Ex. 
278 ;  4  H.  &  N.  381  ;  Foster  v.  Colby, 
(1858)  28  L.  J.,  Ex.  81  ;  3  H.  &  N.  705  : 
Bills  of  Lading  Act,  1855  (18  &  19  Vict. 
c.  Ill)  ;  Gardner  v.  Trechmann,  (1885) 
54L.  J.,  Q.  B.  515;  15  Q.  B.  D.  154; 
5  Asp.  M.  C.  558.  Per  Lord  Esher,  in 
Leduc  V.  Ward,  (1888)  20  Q.  B.  D.  475, 
p.  479  ;  Temperley  S.  S.  Co.  v.  Smyth, 
74  L.  J.,  K.  B.  876  ;  (1905)  2  K.  B.  791 ; 
10  Com.  Ca.  801 ;  21  T.  L.  K.  739  ;  The 
Draupner,  (1909)  P.  219 ;  25  T.  L.  R.  438. 

(/  )  Manchester  Trust  v.  Fumess,  64 
L.  J.,  Q.  B.  766  ;  (1895)  2  Q.  B.  282,  539  ; 
1  Com.  Ca.  39.  And  see  cases  supra, 
note  (e). 

(5')  See  Grant  v.  Norway,  (1851)  20  L. 
J.,  C.  P.  93  ;  10  C.  B.  665  ;  Faith  ii.  East 
India  Co.,  (1821)  4  B.  &  Aid.  630 ;  and 
infra,  a.  161. 

p  2 
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Sect.  15S.  conduct  or  absence  of  authority.  And  if  the  assignee  had  the 
same  knowledge  when  he  gave  value  for  it,  it  seems  clear  that  he 
cannot  rely  on  it  as  against  the  shipowner.  But  the  policy  of  the 
law  is  to  maintain  the  negotiability  of  the  bill  of  lading.  It 
seems,  therefore,  that,  although  there  had  been  fraudulent 
collusion  between  the  master  and  the  charterer,  the  right  of  an 
innocent  transferee  of  the  bill  of  lading,  for  value,  to  regard  it  as 
a  binding  contract  would  not  be  affected  (h) :  unless,  indeed,  the 
bill  of  lading  were  such  as  to  put  anyone  taking  it  upon  inquiry  (i), 
and  the  shipowner  will  be  bound  as  against  an  innocent  trans- 
feree even  though  the  form  of  contract  by  the  bill  of  lading 
imposes  greater  obligations  on  the  shipowner  than  he  was 
subject  to  under  the  charter-party  contract  (/c). 

The  shipowner  is  not,  however,  by  English  law,  bound  by  the 
statement  of  the  bill  of  lading  as  to  the  weights  or  quantities  of 
the  goods  comprised  in  it,  although  it  may  have  passed  to  con- 
signees or  indorsees  who  have  paid  for  the  goods  relying  on  that 
statement  (i) ;  but  he  is  bound  as  against  such  consignees  or 
indorsees  by  statements  as  to  the  apparent  order  and  condition 
of  the  goods  shipped  (m). 

BiUsof  lading      153.  When  the  charterer  does  not  ship  the  cargo  himself,  but 

shippers.         procures  a  cargo  to  satisfy  the  charter-party  from  other  merchants, 

questions  arise  as  to  who  is  responsible  to  those  shippers  for  the 

performance  of  the  contracts  of  carriage  made  with  them,  and 

who  may  enforce  those  contracts  against  them. 

The  question  is  really  one  of  fact  depending  on  the  documents 
and  circumstances  of  each  case  (n).  If  the  charterer  has  himself, 
or  by  his  agents,  agreed  with  the  shippers  on  his  own  behalf,  he 
is  answerable  for  the  carriage  of  the  goods  accordingly.  So  with 
the  shipowner,  if  he  made  them.     But  uncertainty  arises  when 

(A)  The  Emilien  Marie,  (1875)  44  L.  Draupner,  (1909)  P.  219  ;  25  T.  L.  E. 

J.,  Adm.  9  ;  32  L.  T.  435  ;  2  Asp.  M.  C.  438. 

514  ;   Compania  Naviera  Vascongada  v.  (J)  Brown  v.  Powell  Coal  Co.,  (1875) 

Churchill  &  Sim.,  75  L.  J.,  K.  B.  94  ;  44  L.  J.,  C.  P.  289  ;  L.  R.,  10  C.  P.  662. 

(1906)  1  K.  B.  237  ;  11  Com.  Ca.  49  ;  10  And  see  supra,  s.  69. 

Asp.  M.  C.  177  ;  22  T.  L.  E.  85.  (m)  Compania  Naviera  Vascongada  r. 

(i)  Cf.  SmalU'.  Moates,  (1833)  9  Bing.  ChurchiU  &   Sim,  75   L.  J.,  K.  B.  94  ; 

574;    2  M.   &  Scott  674.     See   Chap.  (1906)  1  K.  B.  237  ;  1 1  Com.  Ca.  49  ;  10 

^^m-  Asp.  M.  C.  177  ;  22  T.  L.  E.  85. 

(70  See  Kruger  v.  Moel  Tryvan  Ship  (»)  See  Walton,  J.,  in  Samuel  &  Co. 

Co.,  76  L.  J.,  K.  B.  985  ;  (1907)  A.  C.  272  ;  v.  West  Hartlepool  S.  N.  Co.,  (1906)  11 

13  Com.  Ca.l  ;  23  T.  L.  E.  677  ;  The  Com.  Ca.  115,  at  p.  125. 
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the  contract  has  been  made  with  the  master,  for  he  may  possibly    Sect.  153. 
be  regarded  as  agent  either  for  owner  or  charterer. 

If  the  charter-party  is  such  as  to  give  the  charterer  possession  Where  char- 
of  the  vessel,  as  well  as  the  right  to  use  her  carrying  capacity,  so  porary  owner, 
that  the  vessel  is,  in  effect,  let  to  him,  and  the  master  in  charge 
of  her  is  his  servant,  then  the  owner  is  not  in  the  position  of  a 
carrier,  either  as  regards  the  charterer  or  anyone  else,  and  there 
is  no  reason  for  regarding  the  master  as  actually,  or  presumptively, 
his  agent  in  contracting  with  shippers  (o). 

In  Newberry  v.  Colvin  (p),  a  vessel  had  been  chartered  to  one 
Betham,  who  was  by  the  charter-party  appointed  to  the  command 
of  her  for  a  voyage  to  Calcutta  and  back,  with  liberty  to  make 
intermediate  voyages  in  the  East  Indies.  He  was  to  pay  freight 
for  her  in  proportion  to  the  time,  and  was  to  have  the  freights 
earned  on  the  cargoes.  The  owners  appointed  and  paid  the  crew, 
and  supplied  the  provisions  and  stores.  And  they  sent  an  agent 
in  the  ship,  who  was  to  control  the  use  of  the  stores  and  to 
purchase  what  might  be  required.  Also,  this  agent  was  em- 
powered to  appoint  another  master  in  place  of  Betham,  should 
he  be  guilty  of  any  breach  of  the  contract,  in  which  case  he  was 
to  be  divested  of  the  command  (q) . 

At  Calcutta,  goods  were  shipped  by  merchants  who  knew  the 
terms  of  the  charter-party,  under  a  bill  of  lading  signed  by 
Betham.  These  goods  were  not  duly  delivered,  and  the  question 
was  whether  the  owners  were  responsible  under  the  contract.  It 
was  held  in  the  House  of  Lords,  affirming  the  Exchequer 
Chamber,  which  had  reversed  the  King's  Bench,  that  they  were 
not.  Betham  was  considered  to  be,  under  the  charter-party,  the 
temporary  owner  of  the  ship,  and  the  contract  was  made  by  and 
with  him,  not  as  agent  for  the  owners,  but  on  his  own  behalf. 

"  Under  these  circumstances,  we  think  the  captain,  in  putting 
up  the  ship  as  a  general  ship  and  signing  bills  of  lading,  cannot  be 
considered  as  acting  as  the  servant  or  agent  of  the  shipowners,  or 
in  any  other  manner  than  as  the  temporary  owner  of  the  ship  "  (r). 

(o)  BaumwoU,  &o.  e.  Fumess,  62  L.  J.,  1  CI.  &  F.  283. 
Q.  B.  201  ;  61  L.  J.,  Q.  B.  121,  (1893)  (j)  See  the  charter-party  more  fully 

A.  C.  8  ;  (1892)  1  Q.  B.  253.     See  Chap.  stated  supra,  s.  116  ;  and  see  the  other 

I V.  as   to  when  the  charter-party  has  cases  there  cited, 
this  efiect.  (?•)  Per    Tindal,    L.   C.  J.,  7    Bing. 

dp)  (1830)  9  L.  J.  (o.  s.)  Ex.  13  ;   6  p.  208. 
E.  E.  923  ;  8  B.  &  C.  166  ;  7  Bing.  190  ; 
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Sect.  154.        154.  But  where  the  charter  only  gives  the  charterer  the  right 

Eesponsi-        to  the  USB  of  the  ship,  leaving  the  possession  and  control  of  her 

^Wpov^^erto    "^^^^  *^e  owner,  the  question— With  whom   does   the  shipper, 

shipper.  under  a  bill  of  lading  signed  by  the  master,  contract  ? — is  less 

clearly  settled. 

If  the  master  is  in  possession  of  the  ship  as  servant  of  the 
owner,  it  is  well  established  that  a  shipper  who  puts  his  goods  on 
board,  and  takes  a  bill  of  lading  from  the  master,  in  ignorance 
of  any  charter-party,  is  entitled  to  regard  the  owner  as  the 
person  who  contracts  to  carry  the  goods,  and  that  he  may  sue 
him  for  a  breach  of  the  contract  (s).  Cockburn,  0.  J.,  delivering 
the  considered  judgment  of  the  Court  in  Sandeman  v.  Scurr  (t), 
said : — "  We  think  that  so  long  as  the  relation  of  owner  and 
master  continues,  the  latter,  as  regards  parties  who  ship  goods  in 
ignorance  of  any  arrangement  whereby  the  authority  ordinarily 
incidental  to  that  relation  is  affected,  must  be  taken  to  have 
authority  to  bind  his  owner  by  giving  bills  of  lading.  We  pro- 
ceed on  the  well-known  principle  that,  where  a  party  allows 
another  to  appear  before  the  world  as  his  agent  in  any  given 
capacity,  he  must  be  liable  to  any  party  who  contracts  with  such 
apparent  agent  in  a  matter  within  the  scope  of  such  agency. 
The  master  of  a  vessel  has  by  law  authority  to  sign  bills  of 
lading  on  behalf  of  his  owners.  A  person  shipping  goods  on 
board  a  vessel,  unaware  that  the  vessel  has  been  chartered  to 
another,  is  warranted  in  assuming  that  the  master  is  acting  by 
virtue  of  his  ordinary  authority,  and  therefore  acting  for  his 
owners  in  signing  bills  of  lading.  It  may  be  that,  as  between 
the  owner,  the  master,  and  the  charterer,  the  authority  of  the 
master  is  to  sign  bills  of  lading  on  behalf  of  the  charterer  only, 
and  not  of  the  owner.  But,  in  our  judgment,  this  altered  state 
of  the  master's  authority  will  not  affect  the  liability  of  the  owner, 

(«)  Sandeman    v.    Scurr,     (1866)    36  Furness,  64  L.  J.,  Q.   B.  766  ;  (1895)  2 

L.  J.,  Q.  B.  58  ;  L.  B.,  2  Q.  B.  86  ;  8  Q.  B.  282,  539;  1   Cora.    Ca.  39.     But 

B.  &  S.  50;  Parish  u.  Crawford,  (1746)  see  James  v.  Jones,  (1799)  3  Esp.  27; 
93  E.  R.  1163  ;  Abbott  (5th),  19  ;  (11th),  Mackenzie  v.  Rowe,  (1810)  2  Camp, 
i.  1,  8 ;  2  Str.  1251  ;  The  St.  Cloud,  482.  As  to  the  right  of  a  charterer 
(1863)  8  L.  T.  64  ;  Br.  &  L.  4  ;  The  from  the  master  to  look  to  the  ship- 
Figlia  Maggiore,  (1868)  37  L.  J.,  Adm.  owner,  where  the  vessel  is  under  a  time 
52  ;  L.  E.,  2  A.  &  E.  106  ;  The  Patria,  charter,  see  The  Joseph,  (1888)  4  Times 
(1871)  41  L.  J.,  Adm.  32  ;  L.  R.,  3  A.  &  L.  R.  693. 

E.  436  ;   Hayn  v.  CuUiford,  (1879)  48  («)  (1866)  86  L.  J.,  Q.  B.  58  ;  L.  R., 

L.  J.,  C.  P.  372  ;    3  C.  P.   D.  410  ;   4       2  Q.  B.  86. 

C.  P.    D.  182  ;    Manchester    Trust  v. 
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whose  servant  the  master  still  remains,  clothed  with  a  character  Sect.  154. 
to  which  the  authority  to  bind  his  owner  by  signing  bills  of 
lading  attaches  [by  virtue  of  his  office.  We  think  that,  until 
the  fact  that  the  master's  authority  has  been  put  an  end  to  is 
brought  to  the  knowledge  of  a  shipper  of  goods,  the  latter  has  a 
right  to  look  to  the  owner  as  the  principal  with  whom  his 
contract  has  been  made." 

Probably  the  same  rule  applies  to  cases  in  which  the  shipper  is 
aware  that  the  ship  is  under  charter ;  unless  the  charter  in  effect 
provides  that  the  master  shall  not  contract  with  shippers  on 
behalf  of  the  shipowner,  and  unless  the  shipper  had  knowledge 
of  that  when  he  shipped  (u). 

At  any  rate,  that  is  the  established  rule  as  regards  indorsees  of 
the  bill  of  lading  for  value.  In  Manchester  Trust  v.  Purness  (x), 
the  shipment  was  made  by  charterers  under  a  charter-party  which 
contained  the  following  special  clause  : — "  The  captain  and  crew, 
although  paid  by  the  owners,  shall  be  the  agents  and  servants  of 
the  charterers  for  all  purposes,  whether  of  navigation  or  otherwise, 
under  this  charter.  In  signing  bills  of  lading  it  is  expressly 
agreed  that  the  captain  shall  only  do  so  as  the  agent  for  the 
charterers ;  and  the  charterers  hereby  agree  to  indemnify  the 
owners  from  all  consequences  or  liabilities  (if  any)  that  may 
arise  from  the  captain  signing  bills  of  lading  or  otherwise 
complying  with  the  same."  A  bill  of  lading  was  given  for  the 
shipment,  signed  by  the  master,  reserving  freight  "  and  other 
conditions  as  per  charter-party  "  ;  and  this  was  indorsed  by  the 
charterers  to  their  bankers  as  security. 

The  Court  of  Appeal,  affirming  Mathew,  J.,  held  that,  not- 
withstanding the  above  clause,  the  master  was  in  fact  the  servant 
of  the  shipowners  ;  and  that  the  indorsees  were  not  affected  with 
notice  of  the  clause,  and  could  sue  the  shipowners  on  the  bill  of 
lading.  "  The  effect  of  the  reference  "  to  the  charter-party,  in 
the  bill  of  lading,  "is  to  incorporate  so  much  of  the  charter- 
party  as  relates  to  the  payment  of  freight  and  other  conditions 
to  be  performed  on  the  delivery  of  the  cargo.  But  there  is  no 
authority  whatever  for  incorporating  more  than  that.     What  is 

(u)  SeeperLordEsher,  inBaumwoU,  (a)  64  L.  J.,   Q.   B.   766;   (1895)  2 

&c.  V.  Gilchrest,  (1892)  1  Q.  B.  at  p.  258.  Q.  B.  282,  539 ;  1  Com.  Ca.  39.    Compare 

Cf.  Harrison  v.  Huddersfield  S.S.  Co.,  The  Draupner,  (1909)  P.  219  ;  25  T.  L.  K. 

(1903)  19  T.  L.  K.  386,  where  the  master  438. 
signed  "  as  agent  for  time  charterers." 
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Sect.  154. 


Does  the 
master 
usually  con- 
tract as 
charterer's 
agent  ? 


wanted  in  this  case  is  to  say  that,  by  reason  of  the  reference  to 
the  charter-party,  the  holder  of  the  bill  of  lading  and  the  person 
who  takes  it  in  the  ordinary  course  of  business  are  to  be  treated 
as  having  notice  of  all  the  contents  of  the  charter-party. 
There  is  no  doctrine  that  goes  to  anything  like  that  extent ;  and 
as  regards  the  extension  of  the  equitable  doctrines  of  constructive 
notice  to  commercial  transactions,  the  Courts  have  always  set 
their  faces  resolutely  against  it  "  (t/). 

And  in  Tillmanns  v.  Knutsford  S.S.  («),  a  similar  decision  was 
given  in  the  case  of  a  charter-party  which  for  this  purpose  was  of 
the  same  effect  as  that  in  the  case  last  cited,  although  the  bill  of 
lading  had  been  signed  not  by  the  master  but  by  the  charterers ; 
it  was  held  that  as  the  latter  had  authority  to  require  the  master  to 
give  his  signature,  the  charterers  might  themselves  sign ;  but  it 
is  to  be  noticed  that  the  charterers'  signature  was  expressed  to  be 
"  for  the  captain  and  owners." 

155.  But  it  has  been  said  that  in  these  transactions  the 
charterer  is  really  the  principal,  and  that  the  master,  in  giving 
bills  of  lading  to  shippers,  is  acting  not  only  for  the  charterer's 
benefit,  but  as  his  agent.  The  point  was  raised  in  Marquand  v. 
Banner  (a),  where  the  owner  of  the  chartered  ship  claimed 
the  freight  payable  under  the  bills  of  lading,  as  against  the 
charterers. 

The  ship  had  been  chartered  at  a  lump  freight  for  a  voyage 
from  Liverpool  to  Buenos  Ayres,  payable  partly  by  freights  on 
some  of  the  goods,  which  were  to  be  collected  at  Buenos  Ayres, 
and  the  balance  by  an  acceptance  at  three  months  after  sailing. 
The  master  was  to  sign  bills  of  lading,  as  requested  by  the 
charterers,  at  any  rate  of  fireight  that  might  be  filled  in,  and 
made  payable  in  any  manner  they  might  choose,  without  prejudice 
to  the  charter-party.  Accordingly  he  signed  bills  of  lading  for 
certain  goods  shipped  by  other  merchants,  as  presented,  making 
the  freights  payable  in  Liverpool  one  month  after  sailing. 

The  charterers  failed  after  the  ship  had  sailed,  but  before  the 
freights  under  these  bills  of  lading  became  payable ;  and  the 
question  was   whether  the  shipowner  was  entitled   to  require 

(2/)  Per  Lindley,  L.  J.,  (1895)  2  Q.  B. 
at  p.  545. 

(z)  77  L.  J.,  K.  B.  778,  977  ;  (1908)  2 
K.  B.  .S85  ;  (1908)  A.  0.  406  ;   13  Com. 


Ca.  334  ;  24  T.  L.  R.  786. 

(a)  (1856)  25  L.  J.,  Q.  B.  313  ;  6  E.  & 
B.  232. 
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that  they  should  be  paid  to  him.    It  was  held  that  he  was    Sect.  155. 
not  (fc).  ■ 

This  decision  seems  to  have  been  approved,  and  the  grounds  of 
it  adopted  as  sound,  by  Lord  Campbell  in  Schuster  v.  McKellar  (c). 
He  said :  "  Notwithstanding  some  early  conflicting  decisions,  it 
seems  now  settled  by  a  numerous  class  of  cases,  from  Newberry  v. 
Colvin  to  Marquand  v.  Banner,  that  where  there  is  a  hiring  of 
the  ship,  according  to  the  second  form  above  specified  (tZ),  with 
the  intention  that  the  charterer  shall  employ  the  ship  as  a  general 
ship  for  his  own  profit,  when  the  master  signs  bills  of  lading  he 
does  so  as  the  agent  of  the  charterer,  not  of  the  owner.  But 
still,  the  owner  being  in  possession  of  the  ship  by  his  master  and 
crew,  he  has  rights  in  respect  of  this  possession  (as  to  claim  a 
lien  on  board  for  freight  due  to  him),  and  he  is  liable  for  the  acts 
and  negligence  of  the  master,  as  master,  irrespective  of  the 
contracts  entered  into  by  the  master  with  the  shipper  of  goods  as 
agent  for  the  charterers.',' 

But  in  Gilkison  v.  Middleton  (e)  the  decision  in  Marquand  v. 

Banner  (/)  was  doubted.     Cresswell,  J.,  said,  "It  seems  to  me 

(J)  Wlghtman,  J.,  said  :  "  The  ques-      whom  the  freight  is  to  be  paid,  and  the 
tion  is  whether,  under  the  circumstances      right  to  receive  it  depends  upon  the 


stated,  the  master  is  entitled  to  require 
that  the  freights  payable  under  the 
bills  of  lading  should  be  paid  to  him  ; 
and  that  depends  upon  whether  the  con- 
tracts made  by  the  master  were  made 
by  him  as  agent  of  the  charterers  or  for 
the  shipowner.  It  seems  to  me,  looking 
to  the  terms  of  this  charter-party,  diffi- 
cult to  raise  any  doubt  as  to  the  master 
being  the  agent  for  this  purpose  of  the 
charterers,  and  not  of  the  shipowner. 
The  ship  is  let  by  the  owner  for  a  parti- 
cular voyage,  and  for  a  lump  sum  as 
freight,  and  in  the  most  unlimited  terms 
the  charter  provides  that  the  master 
shall,  at  the  charterers'  request,  sign 
bills  of  lading  in  the  usual  manner,  and 
in  any  manner  the  charterers  might 
choose.  Unlimited  power,  therefore,  is 
given  to  the  charterers  to  direct  the 
master  in  what  manner  and  upon  what 
terms  bills  of  lading  shall  bz  signed,  and 
here  the  bills  of  lading  are  not  signed 
by  the  master  in  any  way  to  prevent  the 
charterers  from  saying  that  the  contract 
was  made  by  them."  (He  read  the  bill 
of  lading.)      "It  does   not  specify  to 


question,  for  whom  was  the  master 
acting  as  agent  in  making  the  contract  ? 
So  far  as  the  party  shipping  the  goods 
is  concerned,  the  principal  being  un- 
named, the  shipowner  might  be  the 
person  to  whom  he  looked ;  but  when 
the  true  principal  appears,  and  shows 
that  the  master,  who  might  act  as  the 
agent  of  the  shipowner,  was  really  acting 
as  the  agent  of  the  charterers,  then  the 
charterers  are  entitled  to  recover  the 
freight  under  the  terms  of  the  present 
charter.  Whatever  might  be  the  rights 
of  the  charterers  if  this  charter  did  not 
contain  the  terms  that  it  does,  the 
charterers  here  must  be  considered  as 
the  owners  of  the  ship,  and,  therefore, 
the  plaintiff  is  not  entitled  to  recover." 

(o)  (I8B7)26L.J.,Q.  B.  281,  at  p.  288. 

(d')  Locatio  navis  et  operarum  magistri 
et  nauticorum — a  demise  of  the  ship  in 
a  state  fit  for  mercantile  adventure. 

(e)  (1857)  26  L.  J.,  C.  P.  209  ;  2  C.  B. 
(N.  S.)  134. 

(/)  (1856)  25  L.  J.,  Q.  B.  313;  6 
E.  &  B.  232. 
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Sect.  155.  the  case  of  Marquand  v.  Banner  must  have  proceeded  on  the 
authority  of  Colvin  v.  Newberry  {g),  in  the  House  of  Lords, 
affirming  the  judgment  of  the  Exchequer  Chamber ;  but  that  was 
a  decision  that  the  hirer  of  a  vessel,  who  was  also  master,  must 
be  taken  as  pro  tempore  owner."  And  Willes,  J.,  said,  "  With 
respect  to  Marquand  v.  Banner,  that  case  must  rest  on  the  ground 
stated  by  my  brother  Cresswell,  and  I  cannot  see  how  it  can  be 
sustained  on  any  other." 

Now  it  seems  clear  that  the  charter  in  Marquand  v.  Banner 
did  not  put  the  ship  into  the  possession  of  the  charterer,  nor 
make  him  temporary  owner,  as  was  the  case  in  Newberry  v. 
Colvin ;  nor  was  the  master  who  gave  the  bills  of  lading  himself 
the  charterer,  or  the  servant  of  the  charterer  ;  so  that  the  above 
dicta  appear  to  be  adverse  to  the  decision  in  that  case. 

This  criticism  of  the  decision  in  Marquand  v.  Banner  Qi)  was 
approved  of  by  Channell,  J.  in  Wehner  v.  The  Dene  S.S.  Co.  (i), 
where  the  charter  in  the  usual  form  did  not  amount  to  a  demise 
of  the  ship;  the  plaintiffs  were  sub-charterers,  and  shipped  goods 
for  a  third  person  under  bills  of  lading  signed  by  the  master. 
The  question  arose  at  the  port  of  discharge  whether  the  plaintiffs 
as  sub-charterers  or  the  defendants  as  owners  were  entitled  to 
receive  the  freight.  It  was  held  that  the  latter  were  entitled, 
on  the  ground  that  the  bill  of  lading  contract  was  between  the 
shipowners  and  the  bill  of  lading  holder. 


Semite,  the 
master  con- 
tracts as 
■  agent  of  the 
shipowner. 


156.  The  shipowner,  as  we  have  seen,  is  generally  bound  by 
the  bill  of  lading  contracts  which  the  master  has  made  ;  he  can- 
not, as  against  strangers  to  the  charter  who  have  shipped  goods, 
or  who  have  become  consignees  or  indorsees  of  the  bills  of  lading 
for  value,  claim  to  set  up  rights  under  the  charter-party  which 
are  inconsistent  with  the  terms  of  those  bills  of  lading  (ifc); 
although  notice  of  the  existence  of  a  charter-party  be  given  by 
the  bills  of  lading  themselves  (k).    Moreover,  he  cannot  safely 


07)  (1832)  6  E.  E.  923  ;  1  CI.  &  F.  283. 

(A)  (1856)  25  L.  J.,  Q.  B.  313  ;  6 
E.  &  B.  232. 

(i)  (1905)  2  K.  B.  92,  at  p.  98. 

Qi)  Fry  v.  Chartered  Mercantile  Bank, 
(1866)  35  L.  J.,  0.  P.  306  ;  L.  E.,  1 
C.  P.  689 ;  Smith  v.  Sieveldng,  (1855) 
24  L.  J.,  Q.  B.  257  ;  affirmed,  (1856) 
5  E.  &  B.  589;  Serraino  v.  Campbell, 


60  L.  .J.,  Q.  B.  303  ;  (1891)  1  Q.  B.  283  ; 
Manchester  Trust  v.  Furness,  64  L.  J., 
Q.  B.  766 ;  (1895)  2  Q.  B.  282,  539  ;  1 
Com.  Ca.  39  ;  Diederichsen  i'.  Farqu- 
harson,  67  L.  J.,  Q.  B.  103  ;  (1898)  1 
Q.  B.  150  ;  8  Asp.  M.  0.  333  ;  Turner 
I'.  Goolam,  74  L.  J.,  P.  C.  17  ;  (1904) 
A.  C.  826.    And  see  Chap.  XVIII. 
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deliver  the  goods  to  the  charterer  without  regard  to  the  billa  of    Sect.  156. 
lading,  and  may  therefore  refuse  delivery  until  those  are  produced, 
although  the  charterer  demand  the  goods  (I). 

It  would  seem,  then,  that  the  shipowner  is  a  party  to  the  bill  of 
lading  contract ;  and,  that  being  so,  he  must  be  entitled,  on  his 
side,  to  treat  the  contract  of  the  shipper  as  made  with  himself  as 
principal,  and  to  sue  for  breaches  of  it.  This  is,  in  fact, 
recognized  by  allowing  him  to  make  claims  under  the  bills  of 
lading  against  consignees ;  for  example,  for  demurrage  (m)  and 
for  freight  (n),  even  though  the  bills  of  lading  refer  to  a  charter- 
party. 

In  effect,  then,  the  contract  is  in  general  (o)  with  the  ship- 
owner ;  and  the  master  should  be  regarded  as  having  made  it  on 
his  behalf,  and  not  on  behalf  of  the  charterer.  And  this  is  the 
more  consistent  view.  For  if  the  master  is  agent  for  the 
charterer  in  giving  the  bills  of  lading,  his  agency  ceases  at  that 
point ;  in  carrying  out  the  contract  he  clearly  acts  as  servant  of 
the  owner. 

Moreover,  this  view  is  not  inconsistent  with  the  terms  of  those  Although 
charters  which  expressly  stipulate  that  the  master  shall  sign  bills  bills  of  lading 
of  lading  as  required  by  the  charterers.     Such  a  charter-party  ghartSer  ^  ^^ 
provides  that  the  owner  shall  give  the  use  of  his  ship  to  the 
charterer;  and   one  agreed  manner  of  doing  this  is,  that  the 
goods  of  third  persons  shall  be  carried,  for  the  charterer's  profit,  if 
any  can  be  got,  under  bills  of  lading  to  be  signed  by  the  master. 
The  provision  that  the  master  shall  sign  the  bills  of  lading  is  not 
a  mere  authority  to  him  to  do  so,  it  is  an  agreement  that  he 
shall  do  so,  for  breach  of  which  the  owner  is  liable  to  an  action 
by  the  charterer  (p).     That  provision,   also,  is   nearly  always 
accompanied  by  the  qualification  that  the  bills  of  lading  are  to  be 
signed  "  without  prejudice  to  this  charter-party  " ;  which  indicates 

(0  Brichsen  v.  Barkworth,  (1858)  27  charterer.     In  Smidt  v.  Tiden,  (1874) 

L.  J.,  Ex.  472  ;    28  L.  J.,  Ex.  95  ;  3  43  L.  J.,  Q.  B.  199  ;  L.  K.,  9  Q.  B.  446, 

H.  &  N.  601.  no  doubt  was  suggested  in  the  judgment 

(m)  Porteus   v.  Watney,    (1878)    47  that  the  master  might  sue  for  freight  on 

L.  J.,  Q.  B.  643  ;  3  Q.  B.  D.  534.  behalf  of  the  owner.      Of.  Wehner  v. 

(w)  Wastwater    S.S.    Co.    v.    Neale,  Dene  S.S.  Co.,  supra,  s.  155. 

(1902)  86  L.  T.  266  ;   Neill  v.  Ridley,  (o)  As  to  cases  when  the  contract  is 

(1854)  9  Ex.  677;  and  per  Bramwell,  not  with  the  shipowner,  see  iw/Vfls,  s.  158. 

L.  J.,  Wagstaff  v.  Anderson,   (1880)   5  '  CP^  Jones  v.  Hough,  (1879)  49  L.  J., 

C.  P.  D.  at  p.  177.     If  necessary,  the  Ex.  211  ;  5  Ex.  D.  115  ;  The  Princess, 

owner  will  become  a  trustee  for  the  (1894)  70  L.  T.  388. 
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Sect.  156.  that  the  shipowner  is  meant  to  be  bound  by  the  bills  of  lading, 
though  not  so  as  to  affect  his  rights  against  the  charterer  (q) .  And 
as  will  appear  later,  whether  or  not  there  is  the  above  qualifica- 
tion, the  charterer  will  be  bound  to  indemnify  the  shipowner  for 
any  liabilities  imposed  on  him  by  the  bill  of  lading  signed  by  the 
master  at  the  request  of  the  charterer,  in  excess  of  the  liability 
under  the  charter-party  (r) . 

The  meaning,  then,  of  the  stipulation  that  the  master  shall 
sign  bills  of  lading  seems  to  be  that  the  shipowners  shall,  through 
the  master,  contract  with  shippers,  for  the  charterer's  benefit  («) ; 
and  not  that  the  master  shall  do  so  as  agent  for  the  charterer. 
The  master  signs  "not  exactly  as  agent  of  the  charterer,  but 
because  he  is  bound  to  sign  by  reason  of  the  charter-party  "  (t). 


Whether 
shipper  has 
notice  of  the 
charter-party 
or  not. 


157.  If  the  above  is  the  true  view,  it  follows  that  when  the 
bill  of  lading  is  in  the  hands  of  a  shipper,  or  indorsee,  who  is  a 
stranger  to  the  charter-party,  the  contract  shown  by  it  is  one 
between  him  and  the  shipowner ;  and  may  be  enforced  by  and 
against  the  shipowner  accordingly  (u).  Also  that  that  is  true 
whether  the  shipper  or  indorsee  had  notice  of  the  charter-party 
or  not ;  unless  he  also  had  notice  by  the  charter-party  that  the 
master  had  no  authority  to  give  such  a  bill  of  lading  for  the 
shipowner.  For  if  the  contract  was  made  by  the  master  as  agent 
for  the  owner,  and  with  his  authority,  its  binding  force  does  not 
depend  upon  any  absence  of  notice,  or  merely  apparent  agency  of 
the  master  (x). 

If,  however,  the  master  is  not  acting  as  master  on  behalf  of  the 
owner,  as  when  the  owner  has  let  the  ship  out  and  out  for  the 
time  being,  and  has  no  interest  in  her  working,  then  the  owner 
must  be  made  liable,  if  at  all,  on  the  ground  that  he  has  in  some 
way  held  out  the  master  as  his  agent  (y). 


(§')  Infra,  s.  161. 

(f)  161b. 

(s)  As  between  the  shipowner  and  the 
charterer,  the  latter  may  be  entitled 
to  the  biU  of  lading  freights,  where  the 
ship  is  chartered  at  a  lump  sum : 
Janentzky  v.  Langridge,  (1895)  1  Com. 
Ca.  90.  But  of.  The  Canada,  (1897)  13 
T.  L.  fi.  283  ;  see  infra,  s.  599  ;  Wehner 
V.  Dene  S.S.  Co.,  s^ipru,  s.  155. 

(0  Per  Lush,  J.,  Smidt  r.  Tiden, 
(1874)  L.  E.,  9  Q.  B.,  p.  447.    And  see 


The  Emilien  Marie,  (1875)  44  L.  J.,  Adm. 
9  ;  32  L.  T.  435  ;  2  Asp.  M.  C.  514. 

(m)  Per  Gorell  Barries,  J.,  Wastwater 
S.S.  Co.  v.  Neale,  (1902)  86  L.  T.  266. 

(.«)  But  see  Major  v.  White,  (1835) 
7  C.  &  P.  41  ;  and  the  jadgments  in 
Sandeman  r.  Scurr,  (1866)  36  L.  J.,  Q.  B. 
58  ;  L.  R.,  2  Q.  B.  86  ;  8  B.  &  S.  50  ;  The 
St.  Cloud,  (1863)  8  L.  T.  54  ;  Br.  &  L.  4. 

(2/)  See  BaumwoU,  &c.  v.  Fumess, 
62  L.  J.,  Q.  B.  201  ;  61  L.  J.,  Q.  B.  121  ; 
(1893)  A.  C.  8  ;  (1892)  1  Q.  B.  253. 
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158.  It  is,  however,  consistent  with  this  view  that  the  contract    Sect.  158. 
of  the  shipper  may  in  particular  cases  be  with  the  charterer,  and  independent 
not  with  the  shipowner.     Thus  in  Samuel  &  Co.  v.  West  Hartle-  oharterer.^^ 
pools.  N.  Co. (^!),  where  the  charterers  had  entered  into  a  freight 
agreement  with  the  shippers,  and  issued  bills  of  lading  for  the 

^oods,  signed  by  themselves  and  on  forms  headed  with  their 
name,  Walton,  J.,  held  that  the  contract  was  between  the 
charterers  and  the  shippers.  In  such  a  case  the  charterer 
treats  the  vessel  as  his  own,  and  himself  gives  bills  of 
lading  to  the  shippers,  without  any  intervention  of  the 
master  (a) ;  he  himself,  perhaps,  taking  one  bill  of  lading 
for  the  whole  cargo.  In  these  circumstances  it  seems  clear 
that  the  reniedy  of  the  shippers  on  their  contracts  is  against 
the  charterer  only ;  though  they  might  be  able  to  proceed  against 
the  shipowner  for  acts  done  to  the  goods  improperly  by  the 
master  (6).  And,  on  the  other  hand,  the  freight  payable  by  the 
shippers  belongs  to  the  charterer,  not  to  the  shipowner  (c). 

Or,  again,  there  may  be  two  contracts  with  the  shipper,  one 
made  by  the  charterer,  and  another  by  the  shipowner.  The 
charterer  may  undertake  that  room  shall  be  provided  for  the 
goods  in  the  ship,  and  that  they  shall  be  accepted  on  board,  for 
carriage  upon  agreed  terms ;  and  the  master  may  satisfy  that 
undertaking  by  taking  the  goods,  and  giving  a  bill  of  lading  on 
behalf  of  the  shipowner  to  carry  on  those  terms  (d). 

159.  In  Wagstaffi;.  Anderson  (d),  a  ship  had  been  chartered  for  WagstafEr. 
a  voyage  from  London  to  Callao.    By  the  charter  she  was  to 
receive,  at  such  loading  berth  as  the  charterers  might  appoint,  all 

such  lawful  goods  as  might  be  required ;  the  whole  ship  was  to 
be  at  the  charterers'  disposal ;  the  master  and  owners  were  to  give 
the  same  attention  to  the  cargo,  and  in  every  respect  remain 
responsible  to  all  whom  it  might  concern,  as  if  the  ship  were 
loaded  in  her  berth  by  and  for  the  owners  independently  of  the 

(«)  (1906)   11    Com.    Ca.    115.     Dis-  C.  P.  372  ;  4  C.  P.  D.  182. 

tinguish  TiUmanns  v.  Knutsford  S.S.,  (c)  Zwilchenbart  v.  Henderson,  (1854) 

77  L.  J.,  K.  B.  778,  977  ;  (1908)  2  K.  B.  23   L.  J.,   Ex.   234  ;    9   Ex.   722.     Of. 

385  ;  (1908)  A.  0.  406  ;  13  Com.  Ca.  334  ;  Samuel  &  Co.  o.  West  Hartlepool  S.  N. 

24  T.  L.  E.  786.  Co.,  uii  supra. 

(a)  Cf.  Herman  v.  Eoyal  Exchange  (d)  See  WagstafE  v.  Anderson,  (1880) 

Shipping    Co.,    (1884)    1  Cab.    &    EU.  49  L.  J.,  C.  P.  485  ;  4  C.  P.  D.  283  ;  5 

413.  C.  P.  D.  371. 

(i)  Hayn  v.  Culliford,  (1879)  48  L.  J., 
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Sect.  159.  charterers ;  and  the  master  was  to  sign  bills  of  lading  at  any  rate 
~  of  freight  the  charterers  might  require,  without  prejudice.     The 

ship,  on  being  loaded,  was  to  proceed  to  Callao  and  deliver  the 
cargo  agreeably  to  bills  of  lading,  the  act  of  God,  &c.,  excepted. 
The  charterers  were  to  pay  a  lump  freight  by  their  acceptances 
at  ninety  days  from  the  ship's  final  sailing  from  Gravesend,  or  in 
cash,  less  discount,  at  captain's  option ;  but  the  owners  were  to 
accept  in  satisfaction  of  freight  all  bills  of  lading  bearing  freight 
payable  abroad,  not  exceeding  one-third  of  the  amount  of  the 
charter.  The  charterers'  liability,  except  for  freight,  to  cease  on 
the  vessel  being  loaded. 

The  charterers,  "acting  for  owners,"  entered  into  an  agreement 
with  the  plaintiffs  that  the  ship  should  receive  a  quantity  of 
cement  from  them  for  conveyance  to  Callao  at  a  certain  rate  of 
freight,  and  the  plaintiffs  shipped  the  cement  under  bills  of  lading 
signed  by  the  master.  In  the  course  of  the  voyage  the  vessel  was 
forced  to  put  into  Monte  Video ;  and  being  unable  to  carry  them 
on,  the  master  sold  the  plaintiffs'  goods  under  circumstances 
which  did  not  justify  the  sale.  The  plaintiffs  sought  to  make 
the  charterers  responsible. 

It  was  held  that  they  were  not  liable.  For  if  the  agreement 
that  the  cement  should  be  received  on  board  was  made  by  the 
charterers  on  their  own  behalf,  it  had  been  performed ;  and  as  to 
the  contract  to  carry  the  goods,  they  were  not  in  the  position  of 
shipowners,  nor  had  they  so  contracted  as  to  make  themselves 
personally  responsible  (e). 

(«)  Thesiger,  L.  J.,  said  (5  C.  P.  D.  ticular  voyage  in  the  position  of  the 

at  p.  180)  :     "  The  goods,  the  sale  of  shipowners,  according  to  the  principles 

which  is  the  subject  of  dispute,  were  laid  down  in  Colvin  v.  Newberry,  (1832) 

carried  under  a  bill  of  lading,  &nA  prima  6  E.  E.  923  ;    1  CI.  &  P.  283  ;    or  that, 

facie  the  master  in  signing  that  bill  of  although  the  transactions  between  the 

lading  would  be  acting  on  behalf  of  the  shipowners  and  the  defendants  did  not 

persons  who  were  the  shipowners,  and  put  the  defendants  in  the  position  of 

the  shipowners  would  be  the  persons  shipowners,  yet  they  had  so  conducted 

responsible  for  the  carriage  of  the  goods,  themselves,  or  so  contracted  with  the 

and  for  all  things  to  which  the  agent  shippers  of  the  goods,  as  to  make  them- 

would  be  able  to  bind  the  shipowners  in  selves    personally    responsible."      And 

connection  with  the  goods.     But  it  is  after  showing   that    the  charter-party 

open  to  the  plaintiffs  to  negative  the  did  not  put  the  charterers  in  the  position 

presumption  of  the  liability  of  the  ship-  of  shipowners,  he  continued  :  "  What, 

owners  in  two  ways  ;  either  by  showing  shortly,   is  the  meaning  of  that  docu- 

that  the  transactions  between  the  ship-  ment  ?     We  have  in  this  case  foreign 

owners  and  the  defendants  were  such  as  shipowners.     They  have  their  ship  in 

leaUy  put  the  defendants  for  that  par-  the  port  of  Loudon,  and  are  anxious  to 
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160.  When  the  bills  of  lading  are  in  the  hands  of  strangers  to    Sect.  160. 
the  charter-party,  either  as  original  shippers  or  as  indorsees  to  bui  of  lading 
■whom  the  property  has  passed,  they  show  the  contract  under  ofa^teanger 
which  the  goods  are  being  carried ;  and  the  shipowner's  claims,  to  the  charter- 
exemptions,  and  liens  on  the  cargo,  given  by  the  charter-party, 
are  not  preserved  as  against  such  shippers  or  indorsees,  except 
so  far  as  those  terms  of  the  charter  are  expressly  incorporated  in 
the  bill  of  lading. 

Eeference  to  the  charter-party  is  very  commonly  made  in  the  "Other  con- 
bill  of  lading  by  expressing  that  the  goods  are  to  be  delivered  on  charter- 
payment  of  the  freight  "  and  all  other  conditions  as  per  charter-  P^''*?- 
party,"  and  there  has  been  much  discussion  as  to  what  terms 
of  the  charter  are  imported  by  those  words.     The  context  must 
in  each  case  be  looked  at,  but  the  general  result  of  the  cases 
is  that  the  words  mean  all  those  conditions  of  the  charter-party 
which  are  to  be  performed  by  the  consignee  of  the  goods  (/),  or 
which  relate  to  the  mode  of  delivery  to  him  by  the  shipowner  (51). 

Thus,  in  Eussell  v.  Niemann  (h),  it  was  held  that  they  did  not 
import  into  the  bill  of  lading  an  exception  of  perils  which  appeared 
in  the  charter-party  but  not  in  the  bill  of  lading.  Willes,  J., 
delivering  the  judgment,  held  that  the  stipulations  included  were 
"  limited  to  conditions  ejusd em  generis  with  that  previously  men- 
tioned, viz.,  payment  of  freight — conditions  to  be  performed  by 
the  receiver  of  the  goods."  The  same  view  was  taken  by  the  full 
Court  of  Session  in  Scotland,  in  Delaurier  v.  Wyllie  (i) ;  and  by 
the    Court  of  Appeal,  in   Serraino  v.  Campbell  (k).      And  in 

obtain  a  full  cargo  for  that  ship.  They  and  one  which,  judging  from  its  Ian- 
deal  with  a  London  Arm  of  shipbrokers,  guage,  the  parties  contemplated  and 
men  to  whose  responsibility  they  may  entered  into.  That  disposes  of  the  point 
very  well  look,  and  they  might  reason-  as  to  whether  the  real  transaction  was 
ably  argue,  '  There  is  a  real  risk,  if  we  such  as  to  substitute  the  defendants  for 
put  up  our  ship  as  a  general  ship,  of  not  the  shipowners." 

obtaining  a  full  cargo,  but  if  we  can  get  (/)  Per    Lord    Esher,    Serraino    v. 
a  shipbroker  of  responsibility  to  guaran-  Campbell,  (1891)  1  Q.  B.  283,  at  p.  290  ; 
tee  us  a  certain  lump  freight,  he  taking  per  Lindley,  L.  J.,  in  Manchester  Trust 
the  chances  of  filling  up  the.ship  in  such  v.  Furness,  (1895)  2  Q.  B.,  at  p.  545. 
a  way  as  to  get  a.  freight  beyond  that  (y)  East  Yorkshire  S.S.  Co.  v.  Han- 
lump  freight,  we  shall  be  quite  ready,  cock,  (1900)  5  Com.  Ca.  266. 
for  that  lump  freight,  to  come  under  all  (A)  (1864)  34  L.  J.,  C.  P.   10  ;    17 
the  responsibilities  and  liabilities  which  C.  B.  (N.  s.)  163. 
shipowners    ordinarily    come     under.'  (i)  (1889)  17  Sess.  Ca.  (4th)  167. 
That  seems  to  me— apart  from  any  ques-  (Ji)  60  L.  J.,  Q.  B.  303;  25  Q.  B.  D. 
tiou  of  custom,  which  has    not  been  501  ;  (1891)  1  Q.  B.  283. 
proved — ^to  be  a  reasonable  agreement, 
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Sect.  160.  Diederichsen  v.  Farquharson  {I) ,  the  Court  of  Appeal  (Eigby,  L.  J., 
dissenting)  held  that  the  same  construction  applied  where  the 
words  were  "  freight  and  all  other  conditions  as  per  charter- 
party,"  omitting  (m)  the  word  "paying."  But  where  the  bill 
of  lading  contained  the  words  "  on  paying  freight  for  the  said 
goods,  and  all  other  conditions  as  per  charter-party,  including 
negligence  clause,"  it  was  held  that  the  bill  of  lading  thereby 
embodied  the  entire  clause  of  the  charter-party  in  which  the 
exception  of  negligence  occurred,  including  an  exception  of 
unseaworthiness  unless  due  to  want  of  diligence  (n). 

In  an  unreported  case  of  Taylor  v.  Perrin,  in  the  House  of 
Lords,  referred  to  in  the  last-mentioned  eases,  Lord  Blackburn 
spoke  of  Eussell  v.  Niemann  as  correctly  deciding  "  that  the" 
reference  to  the  charter-party  is  meant  to  bring  in  those  condi- 
tions which  would  apply  to  the  person  who  has  taken  the  bill  of 
lading,  and  in  taking  delivery  of  the  cargo,  such  as  payment  of 
demurrage,  the  payment  of  freight,  the  manner  of  paying,  and 
so  on,  but  is  by  no  means  to  be  taken  to  incorporate  all  the 
conditions  of  the  charter-party." 

A  charter-party  clause  requiring  "  the  ship  to  discharge  in 
such  berth  or  dock  as  ordered  by  charterers  or  their  agents  "  has 
been  held  to  be  brought  into  the  bill  of  lading  by  the  words 
"  other  conditions  as  per  charter-party,"  so  as  to  enable  an 
indorsee  to  sue  for  a  failure  to  discharge  in  the  dock  ordered  (o). 

On  the  other  hand,  a  cesser  clause  in  the  charter  is  not 
brought  into  the  bill  of  lading,  that  being  inconsistent  with  its 
character  {p).  Nor  is  a  clause  requiring  disputes  under  the 
charter  to  be  referred  to  arbitration,  that  having  no  application 
to  the  bill  of  lading  (g).     And  in  Thin  v.  Liverpool,  &c.,  S.  Nav. 

(Z)  67   L.  J.,   Q.  B.    103  ;    (1898)  1  M.  C.  200.    And  see  Eepetto  r.  Millar's 

Q.  B.  150  ;  8  Asp.  M.  C.  333.  Karri,  &o.  Forests,  70  L.  J.,  K.  B.  561  ; 

(m)  Of.   Moel   Tryran    Ship   Co.  r.  (1901)  2  K.  B.  306  ;  9  Asp.  M.  C.  215. 

Kruger,   76  L.   J.,   K.  B.   550;   (1907)  (<?)  Hamilton  r.  Mackie,  (1889)  5  T. 

1  K.  B.  809  ;  >  Kruger  v.  Moel  Try  van  L.  R.  677.    Euncimau  c.  Smyth,  (1904) 

Ship  Co.,  76  L.  J.,  K.  B.  985  ;  (1907)  20  T.   L.    R.   625,    was   overruled  by 

A.  C.  272 ;  13  Com.  Ca.  1  ;  23  T.  L.  R.  Temperley  S.S.  Co.  f.  Smyth,  74  L.  J., 

677.  K.  B.  876  ;  (1905)  1  K.  B.  791  ;  10  Com. 

(«)  The  Northumbria,    75   L.  J.   P.  Ca.   301  ;  21  T.  L.   R.  739,  where  the 

101  ;  (1906)  P.  292  ;  10  Asp.  M.  C.  314.  charterers  being  the  bill  of  lading  holders 

(o)  East  Yorkshire  S.S.  Co.  r.  Han-  were  held    bound    by  the    arbitration 

cook,  (1900)  5  Com.  Ca.  266.  clause  in  the  charter-party  :   the  cesser 

ip)  Gullischen  v.  Stewart,  (1884)  53  clause  in  the  charter-party  did  not  afEect 

L.  J.,  Q.  B.  173  ;  13  Q.  B.  D.  317  ;  5  Asp.  the  question. 
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Co.  (r),  "Wills,  J.,  expressed  the  view  that  a  charter-party  clause    Sect.  160. 
making  the  shipowner  responsible  for    the  number   of  pieces 
of  timber  signed  for  by  the  master  was  not  made  part  of  the  bill 
of  lading  by  such  a  reference. 

It  follows,  d  fortiori,  that  terms  of  the  charter-party  which  are 
inconsistent  with  those  of  the  bill  of  lading  are  not  incorporated  by 
the  words  we  are  considering.  Thus,  in  Gardner  v.  Trechmann  (s) , 
they  did  not  make  the  indorsee  of  the  bill  of  lading  liable  for 
part  of  the  charter  freight,  which  ought  to  have  been  paid  at  the 
port  of  loading ;  for  under  the  bill  of  lading  the  goods  were  deliver- 
able on  payment  of  the  freight  there  stated.  Nor  was  any  lien 
under  the  charter,  for  the  unpaid  freight,  there  preserved  against 
the  indorsee ;  that  also  being  inconsistent  with  the  bill  of  lading. 

But  where  the  bill  of  lading  provided  for  payment  of  freight 
"  for  every  load  of  fifty  English  cubic  feet  and  all  other  conditions 
as  per  charter-party,"  it  was  held  that  the  charter-party  clauses 
that  freight  was  payable  on  every  intaken  load,  and  that  the  bill 
of  lading  quantities  were  conclusive,  were  incorporated  and  were 
not  inconsistent  with  the  bill  of  lading,  which  contained  no  pro- 
vision how  the  measure  was  to  be  worked  out.  Freight  was 
therefore  payable  on  the  intake  measure  as  stated  in  the  bill  of 
lading,  and  not  on  the  quantity  delivered  (t). 

Liens  given  by  the  charter-party  may,  however,  be  preserved, 
as  conditions  which  an  indorsee  of  the  bill  of  lading  must  satisfy, 
although  there  may  be  no  personal  liability  of  the  indorsee  for  the 
amount  secured  by  the  lien  ;  for  example,  with  regard  to  claims 
for  dead  freight,  or  demurrage  at  the  port  of  loading  (u).  The 
subject  will  be  discussed  hereafter  {x). 

161.  It  seems  clear  that,  apart  from  express  agreement  (?/),  the  Master's 
charterers  are  not  entitled  to  ask  the  master  to  sign  bills  of  give  biU  of 
lading  which  are  inconsistent  in  terms  with  the  charter-party  ^^"^"S- 
terms,  and  that  the  master  has  no  authority  from  the  ship- 
owner, which  the  charterers  can  rely  on,  to  sign  such  bills  of 
lading.     The  question  is  not  perhaps  important  so  long  as  the 

(r)  (1901)  18  T.  L.  E.  226.  (u)  See  Gray  v.  Carr,  (1871)  40  L.  J., 

(s)  (1885)  54  L.  J.,  Q.  B.  515  ;  15  Q.  Q.  B.  257  ;   L.  E.,  6  Q.  B.  522  ;  and 

B.  D.  154  ;  5  Asp.  M.  C,  558.  infra,  s.  637,  as  to  demurrage  clauses. 

(f)  Oostzee  Stoomvart  Maats  v.  Bell  («)  Infra,  as.  668  et  seg^. 

and  Harrison,  (1906)  11  Com.  Ca.  214  ;  {y)  Hyde  v.  WiOia,  (1812)  3  Camp. 

22  T.  L.  K.  643,  following  The  Emmy,  202.      Cf.  Keynolds  v,  Jex,  (1865)  34 

Shipping  Gazette,  Aug.  9, 1905.  L.  J.,  Q.  B.  251 ;  7  B.  &  S.  86. 

C. 0.  Q 
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Sect.  161.  charterers  are  bill  of  lading  holders,  since  the  charter-party  is 
the  controlling  instrument ;  but  as  against  shippers  or  indorsees 
of  the  bill  of  lading  who  have  no  notice  of  the  terms  of  the 
charter-party,  or  of  the  extent  of  the  master's  authority,  and  who 
are  not  put  upon  inquiry  by  any  peculiarity  in  the  transaction  {z), 
a  bill  of  lading  in  an  ordinary  form  is  within  the  master's 
apparent  authority,  and  is  binding  on  the  shipowner  {a). 
Bills  ot  lading  The  common  clause  that  the  master  shall "  sign  bills  of  lading 
by  mS'^as  as  required  by  the  charterer,  without  prejudice  to  the  charter- 
required."  party,"  gives  an  express  authority  from  the  owner  which  appears 
to  be,  but  is  not,  unlimited.  The  provision  that  the  charter- 
party  is  not  to  be  prejudiced  is  rather  a  condition  of  the  contract 
with  the  charterer  than  a  limitation  of  the  master's  authority. 
It  means  that,  notwithstanding  any  engagements  made  by  the 
bills  of  lading,  the  contract  between  the  parties  to  the  charter  is 
to  stand  unaltered  (b). 

The  object  of  the  whole  clause  generally  is  that  bills  of  lading 
may  be  signed  which  shall  reserve  such  freights  as  may  be 
procured  by  the  charterer,  and  thus  give  him  an  opportunity 
of  making  a  profit  upon  the  charter  rates.  Not  uncommonly 
the  bills  of  lading  are  to  be  signed  "  at  such  rates  of  freight "  as 
may  be  required  by  the  charterer ;  and  even  where  the  words 
are  wider  it  must  not  be  supposed  that  the  intention  is  to  leave 
the  whole  character  and  terms  of  the  bill  of  lading  to  the 
charterer's  uncontrolled  discretion.  The  charterer  must  tender 
bills  of  lading  which  are  consistent  with  the  charter-party.  In 
Kruger  v.  Moel  Tryvan  Ship  Co.  (c),  LordHalsbury  said  :  "  When 

(z)  Small  V.  Moates,  (1833)  9  Bing.  This    view     has    not,     however,   been 

574  ;  2  M.  &  Scott.  674.  followed  in  the  later  cases.    Cf.  Peek  d. 

(a)  Sandeman    v.    Scurr,    (1866)    36  Larsen,  (1871)  40  L.  J.,  Ch.  763  ;  L.E., 

L.  J.,  Q.  B.  58  ;  L.  E.,  2  Q.  B.  86  ;  8  B.  &  12  Eq.  378  ;  The  Stonioway,  (1882)  51 

S.  50.     In  Christie  v.  Lewis,  (1821)  (2  L.  J.,  P.  27  ;  46  L.  T.  773  ;  4  Asp.  M.  C. 

B.  &  B.  410;  5  Moo.  211),  it  was  said  by  529  ;  Ralli    r.    Paddingtou    S.S.    Co., 

Burrongh,  J.,  that  where  the  goods  to  be  (1900)  5  Com.  Ca.  124  ;  The  Draupner, 

shipped  under  a  charter  were  to  be  such  78   L.   J.,  P.  90  ;    (1909)   P.  219  ;  25 

as  were  sent  by  the  freighter,  the  actual  T.  L.  R.  438. 

shippers  could  not  be  considered  (i)  Per  Pollock,  0.  B.,  Shand  v.  San- 
strangers  to  the  charter-party.  The  bills  deraon,  (1859)  28  L.  J.,  Ex.  p.  282  ; 
of  lading  were  in  the  ordinary  form,  and  Gledstanes  r.  AUen,  (1852)  12  C.  B.  202  ; 
did  not  refer  to  the  charter,  but  he  said  Hansen  r.  Harrold,  63  L.  J.,  Q.  B.  744 ; 
the  shippers  "  must  be  taken  to  have  (1894)  1  Q.  B.  612 ;  Turner  v.  Goolam, 
acted  under  the  authority  of  the  f  reigh-  74  L.  J.,  P.  C.  17  ;  (1904)  A.  C.  826.  But 
ter,  and  must  be  .deemed  to  have  notice  Kruger  v.  Moel  Tryvan  Ship  Co., infra. 
of  the  charter-par.ty  and  its  contents."  (c)  (1907)  A.  C.  272.  at  p.  278  :  in  the 
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it  is  said  that  the  master  must  sign  any  bill  of  lading  submitted  Sect.  161. 
to  him,  I  cannot  agree.  If  the  bill  of  lading  is  manifestly  incon- 
sistent with  the  charter-party,  I  think  it  would  be  his  duty  to 
refuse,  but  if  there  is  nothing  to  excite  his  suspicion,  it  is,  of 
course,  his  duty  to  sign  the  bill  of  lading  tendered  to  him."  And 
Lord  James  and  Lord  Atkinson  expressed  the  same  opinion. 

In  Arrospe  v.  Barr  {d),  the  question  was  discussed  in  the 
Court  of  Session  whether  the  captain,  having  a  claim  for  dead 
freight  and  demurrage  at  the  port  of  loading,  could  properly 
refuse  to  sign  bills  of  lading  unless  they  referred  to  the  charter- 
party  ;  so  as  to  preserve  the  liens  there  given  for  such  claims. 
The  charter-party  required  him  "to  sign  bills  of  lading  as 
presented  at  any  rate  of  freight  without  prejudice  to  this  charter- 
party."  The  opinion  was  expressed  by  the  Lord  President 
(Inglis)  and  by  Lord  Shand,  that  he  was.  entitled  to  insist  on 
the  words  "  other  conditions  as  per  charter-party." 

In  Hansen  v.  Harrold  (e),  however,  where  the  captain  was 
to  sign  bills  of  lading  "  at  the  current  or  any  rate  of  freight 
required  without  prejudice  to  this  charter-party,"  it  was  held  by 
the  Court  of  Appeal  that  the  captain  could  not  have  insisted  on 
words  in  the  bill  of  lading  to  preserve  the  lien,  given  by  the 
charter-party,  for  the  charter-party  freight.  Davey,  L.  J.,  after 
referring  to  Arrospe  v.  Barr,  said :  "  I  do  not  think  that  the  case 
is  an  authority  for  more  than  this,  viz.,  that,  except  so  far  as 
the  rate  of  freight  is  concerned,  he  ought  not  to  sign  any  bill 
of  lading  which  contains  provisions  at  variance  with  the  charter- 
party.  I  am  not  prepared  to  say,  if  the  captain  had  insisted  on 
having  created  by  the  bill  of  lading  a  lien  in  favour  of  the  ship- 
owner, not  only  for  the  bill  of  lading  freight,  but  also  for  the 
charter-party  freight,  that  such  a  stipulation  would  have  been 
consistent  with  the  obligation  to  grant  a  bill  of  lading  at  any 
or  (it  may  be)  a  lower  rate  of  freight  "  (/). 

On  the  other  hand,  in  the  later  case  of  Brankelow  S.S.  Co.  v. 
Canton  Ins.  Office  {g),  where  the  charter  required  the  master 

Court  of  Appeal,  mh-nom.  Moel  Tryvan  B.  612. 

Ship  Co.  r.  Kruger,  76  L.  J.,  K.  B.  550  ;  (/)  (1894)  1  Q.  B.  p.  621.     Cf.  per 

(1907)  1  K.  B.  809,  similar  opinions  were  Kelly,   C.  B.,  in   Gabarron   u.   Kreeft, 

expressed.     Cf.  The  Draupner,   (1909)  (1875)  L.  B.,  10  Ex.  274,  p.  290 ;  and 

P.  219;  25  T.  L.  E.  438.  per  Bramwell,  L.  J.,  Jones  v.  Hough, 

((i)-(1881)  8  Sess.  Ca.  (4th  Ser.)  602.  (1879)  5  Ex.  D.  115,  at  p.  124. 

(e)  63  L.  J.,  Q.  B.  744  ;  (1894)  1  Q.  (g)  68L.  J.,Q.B.811  ;(1899)2Q.B.178. 
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Sect.  161.  "to  sign  bills  of  lading  at  any  rate  of  freight  the  charterers  or 
their  agents  may  require,  but  not  under  chartered  rates,  or 
difference  to  be  settled  in  cash  on  signing  bills  of  lading,"  it 
was  held  by  the  Court  of  Appeal  that  the  master  might  have 
required  such  a  reference  in  the  bills  of  lading  to  the  charter 
as  would  have  preserved  the  lien  for  the  chartered  freight. 
The  ship  was  chartered  for  a  voyage  for  a  lump  sum.  The 
bills  of  lading  reserved  freights  on  the  goods  shipped  exceeding 
in  the  aggregate  that  lump  sum.  But  on  the  voyage  part  of  the 
goods  were  lost,  and  the  bill  of  lading  freights  were  therefore 
not  enough  to  satisfy  the  chartered  freight.  In  an  action  against 
insurers  of  the  chartered  freight,  it  was  held  that  the  loss  (if 
any)  was  due  to  the  master's  omission  to  preserve  the  lien  for 
that  freight  against  the  goods  which  arrived.  "  In  my  opinion 
there  is  nothing  in  the  charter-party  which  would  have  prevented 
this  being  done,  the  clause  as  to  signing  bills  of  lading  having 
reference  only  to  the  question  at  what  rates  of  freight  the  bills 
of  lading  were  to  be  given,  and  the  clause  has  nothing  to  do 
with  the  form  in  which  the  bills  of  lading  were  to  be  taken  .... 
except  as  to  the  rate  of  freight  the  form  was  in  the  power  of  the 
plaintiffs  "  (h).  And  this  view  seems  to  have  been  approved  in 
the  House  of  Lords  upon  appeal  (i). 

In  Eodocanachi  v.  Milburn  (k),  the  clause  was,  "  The  master 
to  sign  bill  of  lading  at  any  rate  of  freight,  and  as  customary 
at  port  of  lading,  without  prejudice  to  the  stipulation  of  this 
charter-party,  receiving  the  difference,  if  less  than  the  rates 
specified  therein,  at  port  of  lading."  Much  doubt  was  expressed 
as  to  the  effect  of  the  words  "  as  customary  at  the  port  of  lading." 
Lord  Esher  thought  it  impossible  to  suppose  that  they  meant  that 
the  bill  of  lading  was  to  be  in  the  form  customary  at  the  port  of 
lading ;  and  that  they  probably  referred  to  the  mode  of  signature. 
Lindley,  L.  J.,  was  clearly  of  opinion  that  they  did  not  mean  that 
the  captain  was  to  have  authority  to  sign  bills  of  lading  containing 
stipulations  contradicting  the  provisions  of  the  charter-party  {I). 
In  Kruger  v.  Moel  Tryvan  Ship  Co.  (m),  the  charter-party 

(A)  Per  A.  L.    Smith,  L.   J.,   (1899)  (/*)  (1886)  56  L.  J.,  Q.  B.  202 ;  17 

2  Q.  B.,  p.  186.  Q.  B.  D.  316  ;  18  Q.  B.  D.  67. 

(!)  Williams  v.   Canton  Ins.    Office,  (J)  18  Q.  B.  D.  67  p  78 

70  L.  J.,  K.  B.  962  ;  (1901)  A.  G.   462  ;  (,„,)  76  L.  J,  K.  B.  985  ;  (1907)  A.  C. 

6  Com.  Ca.  256.     And  see  The  Kirkhill,  272  ;  13  Com.  Ca.  1  ;  28  T  L  R  677 
(1900)  99  Fed.  Kep.  575,  at  p.  581. 
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clause  required  the  master  to  sign  "  clean  bills  of  lading  for  his  Sect.  161. 
cargo  ....  at  any  rate  of  freight,  without  prejudice  to  this 
charter  " ;  it  was  held  that  this  clause  did  not  entitle  the  char- 
terers to  require  the  master  to  sign  a  bill  of  lading  which  did 
not  incorporate  the  negligence  clause  contained  in  the  charter- 
party  ;  but  though  in  doing  so  the  master  exceeds  his  actual 
authority,  the  shipowners  will  be  bound  by  such  a  bill  of  lading, 
as  against  holders  of  it,  who  have  no  actual  notice  of  the  terms 
of  the  charter-party  (n). 

Clauses  of  this  kind  do  not  empower  the  master  to  sign  bills 
of  lading  for  more  goods  than  have  been  put  on  board,  so  as 
to  estop  the  shipowner  from  disputing  the  quantities  stated  in 
them  (o).  Nor  do  they  require  the  master  to  sign  clean  bills  of 
lading  for  goods  stowed  on  deck,  so  as  impliedly  to  represent 
that  they  are  under  deck  (p). 

Nor  do  such  clauses  generally  authorize  the  master  to  give 
bills  of  lading  by  which  the  freight  is  to  be  payable  to  the 
charterer  or  his  nominees,  so  as  to  deprive  the  shipowner  of  his 
lien  for  the  charter  freight  (2).  In  Eeynolds  v.  Jex  (g'),  the 
charter-party  provided  that  bills  of  lading  should  be  signed  "  at 
any  rate  of  freight,  without  prejudice  to  this  charter."  The 
master,  in  consideration  of  getting  advances,  gave  a  bill  of 
lading  for  goods  shipped  by  the  charterer's  agents,  making 
freight  payable  at  the  destination  to  third  persons  ;  this  was 
held  invalid,  and  a  lien  on  the  goods  for  a  balance  of  the  charter 
freight  was  maintained. 

In  The  Canada  (?•),  the  captain  was  to  sign  bills  of  lading  "at 
the  current  or  any  rate  of  freight  required,  without  prejudice  to 
this  charter-party  ....  and  should  the  freight  list,  according 
to  bills  of  lading,  show  a  less  sum  in  the  aggregate  than  chartered, 
freight  ....  the  difference  to  be  paid  in  cash  prior  to  the 
ship's  clearance  at  the  custom  house."  One  of  the  bills  of  lading 
was  signed  by  the  master  making  the  freight  on  the  goods  payable 
at  the  port  of  loading ;  and  that  freight  was  paid  there  to  the 
charterer,  who  failed,  however,  to  pay  in  cash  the  difference 

(»)  The  Draupner,  78  L.  J.,  P.  90  ;  (j)  Eeynolds  v.  Jex,  (1865)  34  L.  J., 

(1909)  P.  219  ;  25  T.  L.  B  438.  Q.  B.  251  ;  7  B.  &  S.  86  ;  The  Canada, 

(«)  Brown  v.  Powell  Coal  Co.,  (1875)  (1897)  13  T.L.  E.238.     Cf.  The  Shillito, 

44  L.  J.,  C.  P.  289  ;  L.  R.,  10  C.  P.  562.  (1897)  3  Com.  Ca.  44. 

{]})  The  Kiikhill,  (1900)  99  Fed.  Bep.  (/■)  See  preceding  note. 
575. 
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Sect.  161.  between  the  charter  freight  and  the  amount  of  bill  of  lading 
freight  to  be  collected  at  the  destination.  It  was  held  by  Sir  F. 
Jeune  that  this  bill  of  lading  was  given  without  authority ;  that 
the  payment  to  the  charterer  did  not  discharge  the  shippers;  and 
that  the  shipowners  were  entitled  to  a  lien  on  the  goods  for  the 
usual  freight,  which  was  taken  to  be  that  named  in  the  bill  of 
lading.  The  shippers  were  third  persons,  but  they  had  had 
notice  of  the  terms  of  the  charter-party. 

"Clean  bills  161a.  Sometimes  the  expression  used  is  that  "clean  bills  of 
of  lading."  lading  "  are  to  be  given.  These  words  do  not,  however,  seem  to 
bear  any  definitely  settled  meaning  (s)/  Used  in  the  present 
connection,  they  probably  import  that  there  must  be  nothing  on 
the  face  of  the  bill  of  lading  to  denote  that  the  shipower  has  any 
claim  against  the  goods  except  for  the  freight.  As  between  a 
vendor  and  a  purchaser  the  words  would  probably  also  refer  to 
the  description  of  the  goods,  and  require  that  there  be  nothing 
which  denotes  that  they  are  defective  in  condition  and  quantity. 
In  Eayner  v.  Eederiaktiebolaget  Condor  (t)  the  charter-party 
required   the   captain   to   "  sign  charterers'   bills  of  lading  as 

[s)  The  words  were  much  discussed  in  bill  in  the  ordinary  uniform  style  recog- 

Arrospe  r.  Barr,  (1881)  (8  Sess.  Ca.  (4th)  nized  in  all  ports  of  this  couutry,  and 

602),  and  various  meanings  were  given  to  without  any  special  stipulations  different 

them.     The    Lord    President    (Inglis)  from  that  ordinary  style."     While  Lord 

said  (p.  607)  :   "  It  appears  to  me  that  Shaud  (p.  611)  thought  "  that  the  true 

a  clean  bill  of  lading  must  be  construed  meaning  was  that  the  captain  shall  sign 

with  reference  to  the  circumstances  of  bills  of  lading,  which,  from  their  terms, 

each    particular    case.     If    there    is   a  wiU  entitle  the  holder  to  delivery  of  the 

matter  in  dispute  between  parties  as  to  cargo  as  there  described  on  payment 

the  conditions  on  which  the  voyage  is  simply  of  the  freight,  or,  at  least,  on 

to  take  place,  and  the  goods  are  to  be  payment  of  an  amount  which  may  he 

carried  and  delivered,  there  a  '  clean  '  ascertained  on  the  face  of  the  bill  of 

bill  of  lading  will  have  reference  to  the  lading  itself." 

subject  of  that  dispute,  and  the  meaning  In  Kestitution  Steamship  Co.  v.  Pirie 

of  it  will  be  that  the  master  will  not  (1889)  (61  L.  T.  330 ;  5  Asp.  M.  C.  428), 

cumber  his  bill  of   lading    with    any  Cave,  J.,  after  expressing  a  difficulty 

allusion    to   it.      Other  cases  may   be  about  the  matter,  adopted  a  definitiou 

imagined  in  which  difficulties  are  fore-  from   Maude  and    Pollock's  Merchant 

seen,  not  as  subjects  of  regular  dispute,  Shipping  (4th  ed.,  p.  341),  to  the  effect 

but  where  there  are  difficulties  antici-  that  a  clean  bill  of  lading  is  one  which 

pated,  and  if  these  form  an  element  in  acknowledges  the  shipment  of  such  and 

the  discussion  between  the  parties,  and  such  goods,  in  good  order,  without  any 

the  master  signs  the  bill  of  lading,  it  qualification,  such  as  "weight  unknown." 

will  be  understood  that  it  is  to  exclude  (t)  64  L.   J      Q     B    540  •   (1895)  2 

all  reference  to  such  difficulties."  Q.  b.  289  ;  1  c'om.'ca.^SO ;  and  see  The 

Lord  Mure  (p.  608)  was  of  opinion  Princess,  (1894)  70  L.  T.  388. 
that  "  a  clean  bill  of  lading  must  mean  a 
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presented  without  qualification,  except  by  adding  weight  unknown,    Sect.  161a. 

within  twenty-four  hours  after  being  loaded,  or  pay  101.  for  every 

day's  delay  as  and  for  liquidated  damages,  until  the  ship  is 

totally  lost  or  the  cargo  delivered."     The  captain  refused  to  sign 

the  bills  of  lading  presented,  without  first  inserting  words  to 

signify  an  obligation  to  pay  certain  claims  for  demurrage,  &c., 

at  the  port  of  discharge.     Mathew,  J.,  held  that  the  charterers 

were  entitled  to  nominal  damages,  but  not  to  the  penalty  of  lOL 

a  day. 

161b.  In  time  and  other  charters  it  is  usual  to  insert  an  Indemnity  by 
indemnity  by  the  charterers  against  consequences  of  their 
requiring  the  master  to  sign  bills  of  lading.  Such  an  indemnity 
must  be  read  with  the  obligations  of  the  shipowner  under  the 
charter,  and  will  generally  relate  only  to  liabilities  consequent 
upon  an  increase  of  obligation  imposed  by  the  bill  of  lading. 

In  Milburn  v.  Jamaica,  &c.  Co.  (u),  the  charter  required  the 
captain  to  sign  bills  of  lading  at  any  rate  of  freight,  and  the 
charterers  agreed  "to  indemnify  the  owners  from  any  conse- 
quences that  may  arise  from  the  captain  following  the  charterer's 
instructions  and  signing  bills  of  lading."  The  charter  excepted 
liability  for  negligence  of  the  master,  &c.  The  ship  took  on 
board  Government  stores,  and  under  the  charterers'  directions 
the  captain  gave  bills  of  lading  for  them  which  contained  no 
negligence  clause.  Owing  to  negligent  navigation  of  the  ship  she 
collided  with  another  ship,  and  had  to  put  back,  and  expenses 
were  incurred  by  the  shipowners  which  would  ordinarily  be  made 
good  in  general  average.  No  contribution  could,  however,  be 
recovered  from  the  Government  in  respect  of  the  stores,  owing  to 
the  omission  of  the  negligence  clause.  The  shipowners  claimed 
the  amount  from  the  charterers  under  the  indemnity  clause,  and 
it  was  held  they  were  entitled  to  recover  it. 

But  even  without  such  a  clause,  a  charterer  who  has  presented 
to  the  master  for  signature  bills  of  lading  which  impose  on  the 
shipowner  a  greater  obligation  by  their  conditions  than  that 
imposed  by  the  charter-party  is  bound  to  indemnify  the  ship- 
owner if  he  has  become  subject  to  that  obligation  as  against 
holders  of  such  bills  of  lading  other  than  the  charterer;  thus  in 

(tt)  69  L.  J.,   Q.  B.   860  ;   (1900)   2  Q.  E.  540  ;  5  Com.  Ca.  346 ;  Of.  Park  o. 
Duncan,  (1898)25  Sess.  Ca.  (4th)  528. 
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Sect.  leib. 


Parties  not 
ad  idem. 

Smidt  V. 
Tiden. 


Kiuger  V.  Moel  Tryvan  Ship  Co.  {x)  the  master  signed  billa  of 
lading  as  presented  by  the  charterer,  but  which  did  not  incorporate 
the  negligence  clause  contained  in  the  charter-party.  The  ship 
and  cargo  were  lost  owing  to  the  negligence  of  the  master,  and 
the  indorsees  of  the  bill  of  lading  got  judgment  for  the  value  of 
the  cargo  against  the  shipowners.  It  was  held  that  the  charterers 
were  liable  to  indemnify  the  shipowners,  either  on  the  ground 
that  they  had  broken  their  implied  contract  to  present  bills  of 
lading  in  conformity  with  the  charter-party  (which  seema  to  le 
the  ground  of  the  judgments  in  the  House  of  Lordsj,  or  on.  the 
ground  that  they  had  impliedly  agreed  to  indemaifr  the  ah^ 
owner  by  requesting  him  to  sign  bills  of  lading  in.  the  form 
actxially  presented  iy). 

A  similar  decision  was  arrived  at  in  1906  (17  tie  Court  of 
Appeal  in  the  unreported  case  of  Dunn  r.  Elder,  I-aiipgter&Co^ 
though  the  facts  were  somewhat  diiferent.  ZIiiT  aaauner  was 
loading  a  cargo  of  bales  of  cotton,  and  though  ik&  iTiBa tallied  the 
number  of  the  bales,  he  kept  no  tally  of  the  iisnzmiii£ujn-  mitrks. 
The  charterers  presented  bills  of  lading  witli  tji  I'lEzaic  number 
of  bales,  but  errors  were  made  as  to  the  iien'ig.eTiiii'nn.  marks. 
The  steamer  discharged  in  France,  where  by  Frenek  \slw  the  bills 
of  lading  are  conclusive  as  to  numbers  of  bales  and  marks;  the 
indorsees  of  the  bills  of  lading  rejected  the  bales  which  were 
incorrectly  marked  or  not  marked,  and  the  shipowner  was 
obh'ged  to  pay  damages.  It  was  held  by  the  Court  of  Appeal 
that  the  charterers  must  indemnify  the  shipowoier ;  the  Court  of 
Appeal  reversed  the  judgment  of  Walton,  J".,  who  held  that  it 
was  the  master's  duty  to  keep  a  tally  of  the  bales  according  to 
identification  marks  and  that  the  charterers  in  presenting  the 
bills  with  the  numbers  inserted  did  not  warrant  their  correctness. 

162.  Smidt  v.  Tiden  {£)  illustrates  another  kind  of  difficulty 
which  may  occur  where  the  shipment  is  made  through  the  inter- 
Ten'ion  of  a  charterer.  A  ship  had  there  been  chartered  \ij  the 
master  to  Ly  th,  a  shipbroker,  to  carry  a  cargo  of  railway  iron  to 
Gothenburg;  the  freight,  at  the  rate  of  Ts.  Sd.  per  ton,  to  be 


{x)  76  L.  J.,  K.  B.  985  ;  (1907)  A.  C. 
272  ;  13  Com.  Ca.  1  ;  23  T.  L.  E.  677. 
Cf.  The  Draupner,  78  L.  J.,  P.  90 ;  (1909) 
P.  219  ;  2.')  T.  L.  R.  438. 

(y)  See  the  iudgments  of  the  Court  of 


Appeal,  sut-nuiit.  lloel  Tryram  Ship 
Co.  I'.  Kruger,  7iJ  L.  X .  K.  B.  550 ; 
(1907)  1  K.  B.  S09. 

(--)  (1874:)  i3  L.  J.,  Q.  B.  199 ;  L.  B., 
9  Q.  B.  -H6. 
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paid  in  London  on  signing  bills  of  lading.     The  owner  to  have    Sect.  163. 
a  lien  for  freight.     The  master  to  sign  bills  of  lading  without 
prejudice  to  the  charter. 

Lyth  then  chartered  the  ship  to  the  defendants  for  the  same 
cargo  and  voyage,  affecting  to  act  as  broker  in  the  matter,  but 
having  no  authority  to  do  so.  Under  this  charter  the  freight  was 
to  be  at  the  rate  of  8s.  per  ton,  and  was  to  be  paid  in  London  on 
signing  bills  of  lading. 

The  iron  was  shipped  by  the  defendants  under  a  bill  of  lading 
given  for  it  by  the  master,  making  the  freight  payable  "  as  per 
charter-party,"  and  it  was  delivered  at  Gothenburg  without  any 
freight  having  been  paid  to  the  shipowner.  Lyth  had,  however, 
in  the  meantime  obtained  payment  from  the  defendants  of  the 
8s.  a  ton,  under  the  charter  made  by  him  with  them.  The 
question  was  whether  the  master  could  recover  any  freight  from 
the  defendants. 

It  was  held  that  he  could  not,  either  on  the  bill  of  lading 
or  ori  an  implied  contract  to  pay  reasonable  freight  for  the 
carriage. 

"  The  bill  of  lading  being  ambiguous  and  equally  capable  of 
being  applied  to  the  one  charter-party  as  to  the  other,  we  cannot 
hold  it  to  be  a  contract,  or  evidence  of  a  contract,  between  the 
parties.     It  does  not  express  that  which  was  common  to  both 

minds,  and  therefore  it  is  not  binding  upon  the  parties 

At  no  stage  of  the  transaction  were  the  parties  ad  idem.  It 
follows  that  there  was  no  contract,  express  or  implied,  upon 
which  the  plaintiff  can  recover  against  the  defendants  "  (a). 

(a)  As  to  a  right  of  lien  in  such  a  case      Eeynolds  v.  Jex,  (1865)  31  L.  J.,  Q.  B. 
see  per  Lush,  J.,  L.  E.,  9  Q.  B.  at  p.  450  ;       251 ;  7  B.  &.  S.  86. 
The  Canada,   (1897)   13  T.  L.   K.   238 ; 
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Introductory.  163.  Many  of  the  difficulties  which  arise  in  relation  to  the 
contracts  we  are  considering  are  due  to  doubts  about  the  true 
effect  of  the  documents  used  to  express  them.  Sometimes  the 
meaning  of  a  word  or  phrase  is  obscure  or  ambiguous;  sometimes 
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the  materiality  of  a  clause,  or  its  effect  in  relation  to  other  Sect.  163. 
clauses,  is  uncertain.  It  will,  therefore,  be  well  to  discuss  shortly 
the  manner  in  which  these  doubts  are  dealt  with  by  the  Courts. 
Also,  some  discussion  is  needful  of  the  manner  in  which  terms 
are  implied  into  the  contract  by  the  law,  and  of  the  effect  of 
usages  of  trade  in  explaining  words  used  in  the  contract;  in 
showing  how  its  provisions  should  be  carried  out ;  and  in  adding 
qualifying  or  independent  terms  to  it.  These  matters  will  form 
the  subjects  of  this  chapter. 

164.  In  construing  a  commercial  contract,  the  object  must  be  The  document 

must  govern, 
to  arrive  at  the  real  intention  of  the  parties  to  it.     It  is  that,  so  so  far  as  clear. 

far  as  it  can  be  ascertained,  which  must  determine  the  meanings 
of  the  words  and  phrases  used ;  their  materiality,  and  their 
dependence  one  upon  another.  But  the  intention  must  be  judged 
of  from  the  expressions  which  the  parties  themselves  have  given 
of  it — not  by  reference  to  what  might  probably  or  ought  in 
fairness  to  have  been  the  intention.  Men  should  be  able  to  rely 
upon  the  Courts  to  give  full  effect  to  the  terms  for  which  they 
stipulate,  and  to  the  limitations  they  set  upon  the  obligations 
they  undertake.  The  document  which  shows  the  contract  is, 
therefore,  to  be  allowed  to  govern,  without  reserve,  so  far  as  it 
speaks  clearly.  And  as  that  document  is  generally  to  be  regarded 
as  the  expression  by  the  parties  of  their  agreement,  it  cannot  be 
contradicted  or  qualified,  or  added  to,  by  any  preliminary  or 
contemporaneous  agreements  made  between  them.  Nor  can 
evidence  be  given  to  show  that  their  real  intention  was  different 
from  that  which  appears  in  the  writing,  so  far  as  that  is  clearly 
and  unambiguously  expressed  (a).  Unless,  indeed,  there  has 
been  misrepresentation  or  mistake,  or  unless  it  can  be  shown 
that  the  document  was  not  meant  to  express  the  whole  con- 
tract {b),  or  that  it  was  not  to  operate  unless  some  preliminary 
condition  were  fulfilled  (c). 

This  rule  does  not,  however,  prevent  effect  being  given  to 
an  agreement,  made  at  the  same  time,  upon  a  matter  which  is 

(a)  See  per   Blackburn,  J.,  Peek  v.  5  B.  &  Ad.  58  ;  2  N.  &  M.  28  ;  Hoare  v. 

North  Staffordshire  Rail.  Co.,  (1863)  32  Graham,  (1811)  3  Camp.  57;  The  Dela- 

L.  J.,  Q.  B.  241;   11  E.  E.  1109  ;   10  ware,  (1871)  14  Wallace,  579. 

H.  L.  C.  473;  per  Pollock,  C.  B.,  Nichol  (J)  See  Allan   ..    Suudius,  (1862)  31 

V.  Godts,  (1854)  23  L.  J.,  Ex.  314 ;  10  L.  J.,  Ex.  307  ;  1  H.  &  C.  123. 

Ex.  191  ;   per  Denman,  C.  J.,  Goss  v.  (c)  Bannerman  v.  White,   31    L.  J., 

Lord  Nugent,  (1833)  2  L.  J.,  K.  B.  127  ;  C.  P.  28  ;  10  C.  B.  (N.  S.)  844. 
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Sect.  164. 


Indefinite  or 

ambiguous 

terms. 


Construction 
is  for  the 
judge. 


collateral  to  the  contract  shown  by  the  document  (d).  Nor 
does  it  prevent  either  party  from  showing  that  the  contract 
was  altered,  or  rescinded,  after  it  was  made,  either  verbally  or 
otherwise  (e). 

165.  But  where  the  terms  used  are  indefinite,  or  capable  of 
more  than  one  meaning,  or  if  the  materiality  or  effect  of  a 
clause  is  doubtful,  the  doubt  must  be  solved  by  reference  to  the 
meanings  which  the  parties  probably  attributed  to  those  terms 
or  provisions  when  they  made  the  contract  (/). 

For  this  purpose,  regard  must  be  paid  to  the  relations  subsisting 
between  the  parties  at  the  time  of  entering  into  the  contract,  and 
to  its  subject-matter  as  understood  by  them,  and  to  the  objects 
they  then  had  in  view.  Those  who  are  to  construe  the  document 
should  therefore,  as  far  as  possible,  be  informed  with  the  same 
facts,  and  the  same  business  knowledge,  as  those  who  made  it. 

166.  The  duty  of  construing  the  contract,  however,  lies  upon 
the  judge  of  the  Court,  not  upon  the  jury.  A  jury  may  be 
called  upon  to  decide  as  to  the  meaning  of  a  technical  expression, 
or  of  a  word  or  phrase  which  may  have  been  used  in  a  peculiar 
sense ;  but  it  is  for  the  judge  to  say  what  the  effect  of  the  whole 
is,  when  he  has  been  informed  of  the  facts,  and  of  any  such 
special  meanings.     "The  Court  it  is  which,  when  once  it  is  in 


{d)  See  Ersliine  v.  Adeane,  (1873)  42 
L.  J.,  Ch.  835  ;  L.  R,,  8  Oh.  7.96  ;  Morgan 
T.  Griffith,  (1871)  10  L.  J.,  Kx.  46  ; 
L.  E.,  6  Ex.  70  ;  Angell  v.  Duke,  (1875) 
44  L.  J.,  Q.  B.  78  ;  L.  E.,  10  Q.  B.  174  ; 
Hassan  i.  Eunciman,  (1904)  91  L.  T. 
808. 

(e)  White  v.  Parkin,  (1810)  12  East, 
670. 

(/)  An  illustration  is  the  rule  as  to 
construing  general  words,  of  indefinite 
extent,  as  relating  to  matters  ejusdem 
generis  with  the  special  provisions,  pre- 
ceding the  general  words.  For  instance, 
see  as  to  the  meaning  of  "or  otherwise  " 
Norman  i\  Binnington,  (1890)  59  L.  J., 
Q.  B.  490  ;  25  Q.  B.  D.  475  ;  Baerselman 
V.  Bailey,  64  L.  J.,  Q  B.  707  ;  (1895)  2 
Q.  B.  301  ;  Cargo  per  Waikato  v.  New 
Zealand  Sh.  Co.,  68  L.  J.,  Q.  B.  1  ; 
(1899)  ]  Q.  B.  56  ;  Packwood  r.  Union- 
Castle,  &c.  Co.,'  (1903)  20  T.  L.  E.  59. 
So,  as  to  "  all  other  perils,"  Thames  and 


Mersey,  &c.  Co.  i:  Hamilton,  (1887)  66 
L,  J.,  Q.  B.  626  ;  12  A.  C.  484 ;  Palmer 
c.  Nay  lor,  (1854)  23  L.  J.,  Ex.  323;  10 
Ex.  382  ;  Kleinwort  v.  Shepard,  (1859) 
28  L.  J.,  Q.  B.  147  ;  1  E.  &  E.  447. 
This  principle  of  construction  was  also 
discussed  by  the  House  of  Lords  in  Larsen 
f.  Sylvester,  77  L.  J.,  K.  B.  993  ;  (1908) 
A.  C.  295 ;  13  Com.  Ca.  328  ;  1 1  Asp.  M.  C. 
78  ;  24  T.  L.  E.  640,  where  it  was  decided 
that  the  addition  of  the  words  "  of  what 
kind  soever  "  showed  an  intention  to  ex- 
clude the  principle :  see  also  Knutsford 
S.S.  V.  Tillmanns,  77  L.  J.,  K.  B.  977 ; 
(1908)  A.  C.  406  ;  13  Com.  Ca.  334 ;  24 
T.  L.  E.  786  ;  and  the  judgments  of  the 
Court  of  Appeal  in  the  same  case  sub  lumi. 
Tillmanns  v.  Knutsford  S.S.,  77  L.  J., 
K.  B.  778  ;  (1908)  2  K.  B.  385.  See 
also  Mudie  v.  Strick,  (1909)  14  Com.  Ca. 
135 ;  25  T.  L.  E.  453  ;  The  Torbryan,  72 
L.  J.,  P.  14,  76  ;  (1903)  P.  35,  194. 
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possession  of  the  circumstances  surrounding  the  contract,  and    Sect.  166. 
of  any  peculiarity  of  meaning  which  may  be  attached  by  reason 
of  the  custom  of  the  trade  to  any  of  the  words  of  that  contract, 
has  to  place  the  construction  upon  the  contract "  (g). 

167.  Mercantile  contracts  are  commonly  expressed  with  such  Evidence  of 
brevity  and  want  of  definiteness,  that  information  with  regard  to  facts 
the  relative  positions  in  which  the  parties  stood,  and  to  the 
subject-matter  and  objects  of  their  contract,  is  often  very 
necessary  to  enable  the  Court  to  judge  of  the  meaning  (h). 
And  if  the  document  is  ambiguous  or  indefinite,  evidence  on 
these  points  may  be  given,  and  ought  to  be  taken  into  account 
in  construing  it. 

Thus,  upon  a  question  as  to  the  meaning  of  a  warranty  in  a 
marine  policy  (i).  Lord  Watson  said :  "  In  the  absence  of  evidence 
sufficient  to  show  that  a  technical  meaning  has  been  attached 
to  the  words  '  no  St.  Lawrence,'  or  (it  is  probably  more  accurate 
to  say)  in  consequence  of  its  being  established  by  the  evidence 
that  the  words  have  no  technical  meaning,  it  becomes  necessary 
for  the  Court  to  construe  them,  and,  in  construing  them,  I 
apprehend  that  it  is  perfectly  legitimate  to  take  into  account 
such  extrinsic  facts  as  the  parties  themselves  either  had,  or  must 
be  held  to  have  had,  in  view  when  they  entered  into  the  contract 
of  insurance." 

In  such  cases  the  previous  course  of  business  between  the  PreTions 
parties  may  be  taken  into  account.     This  was  done,  for  example,  business. 
in  Lewis  v.  Great  Western  Eail.  Co.  (k),  where  the  question  was 
as  to  the  effect  of  the  words  "  owner's  risk  "  in  a  contract  note. 

Bramwell,  L.  J.,  there  said  (I) :  "  I  think  it  is  a  rule  of  evidence 
or  law  that  where  words  are  used  which  would  comprehend  some 
other  than  one  necessarily  exclusive  meaning  upon  which  the 
judges  are  to  put  an  interpretation,  then,  as  Parke,  B.,  said, 

(g)  Per  Lord  Cairns,  Bowes  v.  Shand,  345,  at  p.  353. 
(1877)  2  A.  0.  455,  at  p.  462.     Of.  Ash-  (A)  (1877)  47  L.  J.,   Q.  B.   131  ;    3 

forth  V.  Bedford,  (1873)  43  L.  J.,  C.  P.  Q.    B.    D.    195.      Of.    Peek    r.    North 

57;   L.  E.,  9  G.  P.  20;  Alexander  v.  Staffordshire  Kail.  Co.,  (1863)  32  L.  J., 

Vanderzee,  (1872)  L.  E.,  7  C.  P.  530.  Q.  B.  241  ;  11  E.  R.  1109  ;  10  H.  L.  C. 

(A)  See  Heffield  v.  Meadows,  (1869)  473  ;    The   Curfew,   60   L.    J.,   P.   53  ; 

L.  K.,  4  C.  P.  595;  Morris  v.  Levison,  (1891)  P.  131,  where  letters  showing  the 

(1876)  45  L.  J.,  C.  P.  409 ;  1  0.  P.  D.  intention  were  looked  at ;  but  see  The 

155  ;  Heugh  v.  Escombe,  (1861)  4  L.  T.  Nifa,  62  L.  J,,  P.  12  ;  (1892)  P.  411. 
517.  (1)  (1 877)  a  Q.  B.  D.  at  p.  202. 

(i)  Birrell  v.  Dryer,  (1884)  9  A.   C. 
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Sect.  167.  all  the  surrounding  circumstances,  and  the  course  of  dealing 
between  the  parties,  not  only  may,  but  must,  be  looked  at  to 
ascertain  the  meaning  of  those  words  when  used  in  reference  to 
those  surrounding  circumstances  and  that  course  of  dealing." 

And  Brett,  L.  J.,  said(wi):  "I  apprehend  that,  in  order  to 
construe  a  written  document,  the  Court  is  entitled  to  have  all 
the  facts  relating  to  it,  and  which  were  existing  at  the  time  the 
written  contract  was  made,  and  which  were  known  to  both  parties. 
Certain  facts  existing  at  a  time  when  a  written  contract  is  made 
are  sometimes  customs  of  trade,  or  the  ordinary  usages  of  trade ; 
sometimes  the  course  of  business  between  the  parties ;  sometimes 
they  consist  of  a  knowledge  of  the  matter  about  which  the  parties 
were  negotiating ;  the  Court  is  entitled  to  ask  for  those  facts  to 
enable  it  to  construe  the  written  document,  not  simply  because 
they  are  customs  of  trade,  or  the  course  of  business  between  the 
parties,  but  because  they  are  facts  which  were  existing  at  the 
time,  and  which  have  a  relation  to  the  written  contract,  and 
which  are  things  which  must  be  taken  to  have  been  known  by 
both  parties  to  the  contract "  (n) . 


Ordinary 
meaning  of 
words  gene- 
rally adopted 


Technical 
words. 


168.  Apart  from  any  technical  or  peculiar  meaning  which  the 
words  used  may  be  shown  to  have,  they  are  to  be  taken  in  their 
ordinary,  generally  accepted,  meanings.  They  are  to  be  "  under- 
stood in  their  plain,  ordinary,  and  popular  sense,  unless  they  have 
generally,  in  respect  to  the  subject-matter,  as  by  the  known 
usage  of  trade,  or  the  like,  acquired  a  peculiar  sense  distinct 
from  the  popular  sense  of  the  same  words ;  or  unless  the  con- 
tract evidently  points  out  that  they  must,  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intention  of 
the  parties  to  that  contract,  be  understood  in  some  other  special 
and  peculiar  sense  "  (o). 

But  where  a  word  is  technical,  so  that  special  knowledge  is 
required  in  order  to  arrive  at  its  meaning,  evidence  on  the  point 
may  be  given,  and  the  jury  should  determine  it(p).  For  example, 
this  was  done  as  to  the  word  "  privilege,"  in  an  agreement  with 
the  master  of  a  ship,  by  which  he  was  to  receive  a  certain  sum 


(m)  At  p.  208. 

(»)  See  also  Sewall  v.  Wood,  (1905) 
135  Fed.  Eep.  12.  Of.  MacKill  v. 
Wright,  supra,  ».  141a. 

(o)  Per  Lord  Ellenborough,  Robertson 


V.  French,  (1803)  i  East,  at  p.  136. 

(i>)  Hills  V.  Evans,  (1862)  31  L.  J., 
Oh.  457  ;  ii  E.  E.  1195  ;  4  DeG.  F.  &  J. 

288. 
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""  in  lieu  of  privilege  and  primage  "  (q).     So,  again,  as  to  the    Sect.  168. 
meaning  of  "  ship  to  be  addressed  "  to  the  charterer's  agents  (?•). 

169.  Again,  a  word  or  phrase  used  may  have  a  peculiar  or  Words  having 
a  specially  limited  sense  in  the  trade,  although  it  may  be  an  meanings?  ° 
ordinary,  well-known  expression,  and  free  from  any  apparent 
ambiguity  (s).  If  so,  evidence  of  its  meaning  may  be  given. 
The  object  is  to  get  at  the  real  effect  to  the  parties  of  the  terms 
used ;  and  if  they  have  acquired  secondary  meanings  in  connec- 
tion with  particular  kinds  of  transactions,  it  is  as  important  to 
have  them  translated,  as  if  the  contract  were  in  a  foreign  language. 
Thus,  a  "  thousand  "  rabbits,  in  a  lease,  was  shown  to  mean  by 
custom  a  hundred  dozen  (i) ;  a  "  year,"  in  a  theatrical  agree- 
ment, meant  only  that  part  of  the  year  during  which  the  theatre 
was  open  (u) ;  "  days  "  for  discharging,  in  a  bill  of  lading,  were 
found  by  a  jury  of  the  city  of  London  to  mean,  by  usage,  working 
days  (x) ;  and  in  Chaurand  v.  Angerstein  (y),  the  phrase  "  to  sail  in 
the  month  of  October  "  was  shown  to  have  an  understood  meaning 
among  underwriters,  that  the  ship  was  to  sail  between  October  25th 
and  November  2nd. 

"  A  full  and  complete  cargo  of  sugar  and  molasses  "  was  shown 
to  mean  a  full  cargo  of  sugar  and  molasses  packed  in  hogsheads 
and  puncheons,  though  when  so  packed  the  ship  could  not  be 
completely  filled  (^r).  So,  where  freight  on  cotton  was  payable 
at  so  much  "  per  ton  of  fifty  cubic  feet,"  evidence  was  admitted 
to  show  that  this  meant  fifty  cubic  feet  of  the  cotton  after  being 
compressed  at  the  loading  port  (Bombay),  and  before  expan- 
sion (a). 

A  signature,  by  the  broker  for  charterers,  "  by  telegraphic 
authority  as  agent,"  was  shown  to  mean  that  the  broker  did  not 

(j)  Bircli    V.     Depeyster,    (1816)    i  (a;)  Cocliran    v.    Retberg,    (1800)    3 

Camp.  385  ;  1  Starli.  210.  Esp.  121. 

(r)  Hibbert  v.  Owen,  (1859)  2  F.  &  F.  (y)  (1791)  1  Pealse,  N.  P.  C.  61. 

502.  (s)  Cuthbert  v.  Gumming,  (1855)  24 

(s)  See  per  Lord  Cairns,  Bowes    v.  L.  J.,  Ex.  198,  310  ;  11  Ex.  405. 
Sliand,    (1877)   2  A.   C.   455,  p.  468;  («)  Buckle  ?;.  Knoop,  (1867)  36  L.  J., 

Myers  v.  Sari,  (1860)  30  L.  J.,  Q.  B.  9.  Ex.  223  ;  L.  R.,  2  Ex.  125  ;  Bottomley 

Cf.  Holt  V.  Collyer,  (1881)  50  L.  J.,  Ch.  «.  Forbes,  (1838)  8  L.  J.,  C.  P.  85  ;  5 

311 ;  16  Ch.  D.  718.  Bing.  N.  C.  121.     Cf.  Duckett  v.  Satt'er- 

(«)  Smith  V.  Wilson,  (1832)  1  L.  J.,  field,  (1868)  37  L.  J.,  C.  P.  144  ;  L  R 

K.  B.  194  ;  3  B.  &  Ad.  728.  3  c.  P.  227.      As  to  the  meaning  of 

(u)  Grant  v.  Maddox,  (1846)  16  L,  J.,  "bales,"  see  Gorrissen  v.  Perrin,  (1857) 

Ex.,  227  ;  15  M.  &  W.  737.  27  L.  J.,  C.  P.,  29  ;  2  C.  B.  (n.  s.)  681. 
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Sect.  169.     Marrant  more  than  that  he  had  a  telegram  which,  if  correct, 
authorized  him  to  sign  (b). 

Again,  such  a  phrase  as  "  in  regular  turns  of  loading  "  may  be 
shown  to  have  a  special  meaning  at  the  port  where  the  loading 
is  to  take  place  (c).  Thus  in  Quilpue  (Barque)  v.  Brown  (d), 
evidence  was  admitted  to  show  that  "  regular  turn  "  meant,  in 
that  case,  not  "regular  port  turn  "  but  "  regular  colliery  turn." 

So,  too,  the  meaning  given  by  persons  engaged  in  commerce 
to  a  particular  geographical  term  may  show  the  effect  it  was 
intended  to  have ;  as  where  in  an  action  on  a  policy  it  was 
shown  that  the  Gulf  of  Finland  was  considered  by  nautical  and 
commercial  men  to  be  within  the  Baltic,  though  it  was  not  so 
regarded  by  geographers  (e).  And  evidence  is  admissible  to  con- 
strue the  word  "  port "  when  used  in  a  charter-party  as  a  place 
of  arrival  of  a  ship :  the  word  must  be  construed  "  as  it  would 
be  understood  by  persons  engaged  in  shipping  business  and  in 
regard  to  the  arrival  of  a  ship  there  for  the  purposes  of  the 
charter-party  ...  In  the  case  of  a  widely  extended  area,  such  as 
London,  Liverpool  or  Hull,  it  certainly  signifies  some  area  which 
is  less  than  the  geographical  port,  and  which  may,  I  think,  not 
unfitly  be  called  the  commercial  area  "  (/). 

170.  Where  a  word  is  understood  in  a  special  sense  in  the  trade 
in  which  the  parties  are  engaged,  the  presumption  is  that  they 
have  used  it  in  that  way.  "  Where  it  is  shown  that  the  term  or 
phrase  has  acquired  a  peculiar  meaning  in  the  trade,  it  is  prima, 
facie  to  be  taken  as  used  with  that  meaning,  unless  upon  constru- 
ing the  whole  contract  you  can  see  that,  either  in  express  terms 
or  by  necessary  implication,  the  parties  intended  to  use  it  in  a 
different  sense  "  (g). 


Presumption 
that  special 
meaning  was 
intended. 


Evidence  of 
mere  opinion 
is  not 
relevant. 


171.  A  meaning  which  differs  from  that  ordinarily  accepted 

(i)  Lilly  V.  Smales,  (1892)  1  Q.  B.  Clarke,  (1824)  2  L.  J.  (o.  S.),  C.  P.  71 ;  1 
1B6  Bing.  445  ;  8  Moo.  622  ;  Moxon  v.  Atkins, 

(1812)  3  Camp.  200. 

(/)  Per  Kennedy,  L.  J.,  in  Leonls  S.S. 
Co.  V.  Rank  (1),  (1908)  1  K.  B.  499,  at 
p.  520.  Cf.  Norden  S.S.  Co.  f.  Dempsey, 
(1876)  45  L.  J.,  C.  P.  764  ;  1  C.  P.  D. 
651.     See  i7ifra,  s.  199. 

O?)  Per  Blackburn,  J.,  Myers  v.  Sari, 
(1860)  30  L.  J.,  Q.  B.,  9,  at  p.  16.  Cf. 
Holt  r.  Collyer,  (1881)  50  L.  J.,  Ch.  311 ; 
16  Ch.  D.  718. 


(c)  Leidemann  v.  Schultz  (1853)  23 
L.  J.,  C.  P.  17  ;  14  C.  B.  38  ;  King  v. 
Hinde,  (1883)  12  L.  E.  Ir.  113.  Cf. 
Holman  v.  Peruvian  Nitrate  Co.,  (1878) 
5  Sess.  Ca.  (4th  Ser.)  657. 

Qd)  73  L.  J.,  K.  B.  596  ;  (1904)  2 
K.  B.  264  ;  9  Com.  Ca.  13. 

(«)  Uhde  i:  Walters,  (1811)  3  Camp. 
16.  Cf.  Birrell  r.  Dryer,  (1884)  9  A.  C. 
345 ;  5  Asp.  M.   C.   267  ;  Robertson  f. 
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will  not  be  adopted  upon  mere  opinions  of  persons  conversant  Sect.  171. 
with  the  trade.  The  evidence  must  show  that  the  special  mean- 
ing is  that  in  which  the  word  or  phrase  is  regularly  used  by 
persons  engaged  in  the  trade ;  so  that,  where  such  persons  make 
use  of  the  word,  they  clearly  understand  that  they  do  so  in  that 
sense. 

"  Conflicting  opinions  of  individuals,  as  to  the  proper  interpre- 
tation of  words  in  a  written  contract,  would  be  entitled  to  no 
weight,  even  if  it  were  clear  that  they  were  admissible  "  (h). 

And  so,  too,  where  words  of  doubtful,  or  indefinite,  meaning 
have  been  used,  mere  opinions  of  persons  in  the  trade  as  to  what 
was  probably  intended  are  not  relevant  (i). 

172.  Where  words  used  are  ambiguous,  or  indefinite,  and  are  Words  to  be 
not  made  clear  by  the  other  parts  of  the  document,  or  by  the  "  contra  pro- 
circumstances  under  which  the  contract  is  made,  or  by  evidence  f^"'^^'"^- 
of  a  custordary  meaning,  the  rule  is  that  they  are  to  be  construed 
against  the  person  by  whom  they  may  be  considered  to  have  been 
used  {k).    Thus,  doubtful  words  of  promise  are  construed  adversely 
to  the  person  making  the  promise.     And  where  the  extent  of  an 
exception  to  an  obligation  is  uncertain,  it  is  read  against  the  / 
person  for  whose  benefit  it  was  introduced.     This  is  well  illus-^ 
trated  by  the  cases  on  the  bill  of  lading  exceptions  {I).     "  In  such 
a  case  as  this  an  ambiguous  document  is  no  protection"  (m). 

It  is  not  always  clear,  however,  by  which  party  a  particular 
promise   or   reservation   is  made.      That  must  be  settled  by 

(A)  Per    Lord    Selborne,    Birrell    •!'.  1  Asp.  M.  C.  389. 

Dryer,   (1884)    9  A.  C.  345,  at  p.  346.  (I)  See  Burton  v.  English,  (1883)  53 

And  see  Bowes  «.  Shand,  (1877)  46  L.  J.,  L.   J.,   Q.  B.  133;   12  Q.  B.   D.  218  ;  5 

Q.  B.  561  ;  2  A.  C.  455  ;  Abbott  v.  Bates,  Asp.  M.  0. 187  ;  The  Dunbeth,  66  L.  J., 

(1874)  43  L.  J.,  G.  P.  150;  45  L.  J.,  P.  66;  (1897)  P.  132,  p.  136  ;  and  W2Jra, 

C.  P.  117  ;  Lewis  «.  Marshall,  (1844)  13  ss.  77 — 80.     As  to  the  construction  of 

L.  J.,  C.  P.  193 ;  8  Scott  N.  E.  729  ;  7  warranties    in    a    marine    policy,    see 

Man.   &  G.  729;   Levy  v.  Merchants'  Blaokett  «.  Eoyal  Exch.  Ass.  Co.,  (1832) 

Marine  Ins.  Co.,  (1885)  52  L.  T.  263  ;  1  L.  J.,  Ex.  101  ;  2  C.  &  J.  244  ;  Birrell 

1   Cab.  &  Ell.  474  ;   Carter   v.   Crick,  v.  Dryer,  (1884)  9  A.  C.  345  ;  5  Asp. 

(1859)  28  L.  J.,  Ex.  238  ;  4  H.  &  N.  412.  M.  C.  267  ;  London  Assurance  v.  Comp.  de 

(i)  Bowes  V.  Shand,  (1877)  46  L.  J.,  Moagens,  (1897)  167  D.  S.  149 ;  National 

Q.  B.  561  ;  2  A.  C.  455  ;  Cross  v.  Eglin,  Bank  v.  Insurance  Co.,  (1877)  95  U.S.  673. 

(1831)  9  L.  J.  (o.  s.),  K.  B.  145  ;  2  B.  (m)  Ld.  Macnaghten  inElderslie,  S.S. 

&  Ad.  106.  Co.  V.  Borthwick  (1),  (1905)  A.  C.  93,  at 

(Je)  Bulleu  (.  Dening,  (1826)  4. L.  J.  p.  96.    See  also  Nelson  Line  ■!).  Nelson 

(O.  S.),  K.  B.  814  ;  5  B.  &  C.  842  ;  8  D.  &  (2),  77  L.  J.,  K.  B.  82  ;  (1908)  A.  C.  16  ; 

R.  657  ;  Ireland  v.  Livingstone,  (1872)  13  Com.  Ca.  104  ;  10  Asp.  M.  C.  581  ;  24 

41  L.  J.,  Q.  B.  201  ;  L.  E.,  5  H.  L.  395  ;  T.  L.  E.  114. 

C. — C.  R 
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Sect.  172. 


Effect  to  be 
given  to  the 
whole  docu- 
ment. 


Printed 
clauses. 


consideration  of  the  subject  and  character  of  the  contract,  and  the 
relations  of  the  parties  to  it  (m).  Sometimes  it  is  not  possible 
to  regard  a  stipulation  as  made  by  or  for  one  more  than  the 
other  (o). 

173.  In  determining  the  meaning  oir  effect  of  a  clause,  the 
document  is  regarded  as  a  whole.  One  part  of  it  may  throw 
light  on  another  part;  and,  as  far  as  possible,  effect  is  to  be 
given  to  all  parts.  The  presumption  is  that  each  clause  has,  or 
may  have,  some  effect ;  and  a  construction  of  another  part  of 
the  document  which  would  make  the  clause  inoperative  or 
useless  is  to  be  avoided  (p).  And  the  same  principle  applies 
where  the  contract  is  contained  in  more  than  one  document, 
for  instance,  where  there  is  a  thr'ough  bill  of  lading  which 
incorporates  an  ocean  bill  of  lading  (q). 

To  this  rule  there  is,  however,  a  not  unfrequent  exception. 
Commercial  contracts  are  generally  made  on  printed  forms ;  the 
form  is  filled  up  in  writing,  and  special  written  additions  or 
alterations  are  perhaps  made  to  meet  the  particular  case.  Thus 
the  form  used  has  usually  been  framed  to  suit  a  large  number 
of  cases,  and  not  necessarily  in  view  of  the  circumstances  of 
the  particular  case.  Moreover,  in  adapting  it,  the  disposition 
is  to  allow  clauses  which  are  usual  to  stand,  though  they  may 
not  altogether  apply,  rather  than  to  strike  them  out  or  re-cast 
them(r). 

Hence  it  often  happens  that  printed  clauses  are  found  in  a 
contract  which  do  not  apply  to  the  case,  or  which  are  in  conflict 
with  the  intention  of  the  parties  gathered  from  other  parts  of 
the  document,  and  from  a  knowledge  of  the  subject  and  the 
circumstances.  In  such  a  case,  the  rule  that  effect  should  be 
given  to  all  the  clauses  does  not  apply.  It  is  not  necessary 
to  give   such  meanings  to  the  words  used  as  will  make  the 


(n)  See  Neill  v.  Whitworih,  (1 866)  34 
L.  J.,  C.  P.  155  ;  35  L.  J.,  C.  P.  304  ; 
L.  E.,  1  C.  P.  684  ;  18  C.  B.  (n.  s.)  435. 

(o)  See  Birrell  v.  Dryer,  (1884)  9  A.  C. 
345  ;  5  Asp.  M.  C.  267,  per  Lords  Black- 
bum  and  Watson.  But  cf.  Lawrence  v. 
Aberdein,  (1821)  5  B.  &  Aid.  107. 

(p)  See,  for  example,  per  Holroyd,  J., 
Lawrence  v.  Aberdein,  (1821)  5  B.  & 
Aid.,  107,  atp.  115  ;  Elderslie,  S.S.  Co.  v. 


Borthwick  (1),  74  L.  J.,  K.  B.  338; 
(1905)  A.  C.  93  ;  10  Com.  Ca.  109 ;  10 
Asp.  M.  C.  24  ;  21  T.  L.  R.  277. 

((?)  The  Hibernian,  76  L.  J.,  P.  122; 
(1907)  P.  277  ;  23  T.  L.  E.  519. 

{r)  See  Cunard  S.S.  Co.  v.  IMarten,  71 
L.  J.,  K.  B.  968  ;  72  L.  J.,  K.  B.  754  ; 
(1902)  2  K.  B.  624  ;  (1903)  2  K.  B.  511 ; 
9  Asp.  M  C.  342. 
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inapplicable  clause  operate  (s).  Nor  can  an  obligation  incon-  Sect.  173. 
sistent  with  the  apparent  intention  of  the  parties  be  inferred 
from  that  clause.  Thus,  in  a  charter  for  a  voyage  with  cargo 
from  Glasgow  to  San  Francisco,  it  was  provided  that  the  ship 
should  be  consigned  to  the  charterer's  agents  at  San  Francisco 
"inwards  and  outwards,  paying  the  usual  commissions,"  &c., 
and  (in  a  printed  clause)  that  she  should  be  reported  by  the 
charterers  "  at  the  custom-house  on  her  return  to  her  port  of 
discharge  in  the  United  Kingdom."  It  was  contended  that  these 
clauses  together  showed  an  obligation  on  the  shipowner  to 
accept  a  return  cargo  for  Europe  offered  by  the  charterer's 
agents  at  San  Francisco ;  but  the  Court  refused  to  adopt  that 
view  (t). 

And  if  the  printed  and  written  parts  of  the  contract  are  in  Writing. 
conflict,  greater  effect  is  as  a  rule  given  to  the  parts  that  are 
written ;  for  they  show  the  matters  which  were  more  particularly 
under  consideration,  and  which  formed  more  specially  the  objects 
of  the  parties  in  making  the  contract  (u).  Thus,  in  Scrutton  v. 
Childs  (x),  a  written  clause,  that  the  cargo  was  to  be  loaded  at 
Trinidad  "as  customary"  {i.e.,  the  shipowner  paying  for  lighters), 
prevailed  over  a  printed  clause,  by  which  the  cargo  was  to  be 
"  brought  to  and  taken  from  alongside  at  merchant's  risk  and 
expense." 

But  where  in  a  shipping  note  which  contained  specific 
exceptions  the  words  "  at  merchant's  risk "  were  written  in 
the  margin,  it  was  held  that  these  written  words  did  not  cut 
down  the  special  exceptions,  but  must  be  construed  as  subject 
to  them  (2/). 

(«)  See   Pearson  v.   Gosohen,   (1864:)  Robertson  v.  French,  (1803)  4  East  130, 

33  L.  J.,  0.  P.  265  ;  17  0.  B.  (n.  s.)  352  ;  at  p.  134  ;  and  Moore  1).  Harris,  (1876) 

Gray  r.  Carr,  (1871)  40  L.  J.,  Q.  B.  257  ;  45  L.  J.,  P.  C.  55,  at  p.  60. 
L.  R.,  6  Q.  B.  522 ;  per  Lord  Selborne  (w)  (1877)  36  L.  T.   212.     The  de- 

in  Grant  v.  CoTerdale,  (1884)  9  A.  C.  cision  in  'Scrutton  i:  Childs  seems  to 

470,  at  p.  474 ;    per    Lord    Esher   in  have  been  wrong :    see  the  Nifa,    62 

BaumwoU,  &c.  v.  Gilchrest,  61  L.   J.,  L.   J.,  P.   12  ;    (1892)   P.   411 ;  infra, 

Q.    B.  121 ;  (1892)  1  Q.  B.  253 ;  Glynn  s.  250. 

V.  Margetson,  62  L.  J.,  Q.  B.  466  ;  (1893)  {y)  Briscoe  v.  Powell,  (1905)  22  T.  L. 

A.  C.  351 ;  Hydarnes  Steamship  Co.  i:  R.  128.     Of.  the  principle  laid  down  in 

Indemnity,  &c.  Co.,  64  L.  J.,  Q.  B.  353  ;  Elderslie    S.S.   Co.   «.   Borthwiok    (1), 

(1895)  1  Q.  B.  500  ;  7  Asp.  M.  C.  553.  74  L.  J.,  K.  B.  338  ;  (1905)  A.  C.  93  ;  10 

(i!)  Cross  V.  Pagliano,  (1870)  40  L.  J.,  Com.  Ca.  109  ;    10  Asp.  M.  C.  24  ;  21 

Ex.  18  ;  L.  R.  6  Ex.  9.  T.  L.  R.  277. 

(w)  See  per    Lord  EUenborough   in 
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Conditions 
precedent. 


Conditions 
affecting  the 
character  of 
the  under- 
taking. 


So,  again,  written  erasures  or  alterations  of  printed  clauses 
are  sometimes  looked  at  as  throwing  light  on  the  construction  of 
the  words  left  standing  {z). 

174.  Next,  as  to  the  dependence  of  different  parts  of  the 
agreement  upon  one  another.  Each  party  to  a  charter-party 
undertakes  to  perform  certain  acts,  and  the  question  frequently 
arises  whether  the  obligation  to  do  some  particular  act  is,  or 
is  not,  dependent  upon  some  event  having  happened,  or  some 
obligation  or  condition  having  been  satisfied  by  the  other  party. 

Sometimes  the  contract  expressly  makes  one  obligation  depen- 
dent upon  another  having  first  been  performed ;  though  that  is 
not  frequent,  since  men  for  the  most  part  anticipate  performance, 
and  not  a  breach  of  what  is  agreed.  And  it  is  generally  clear 
from  the  terms  of  the  agreement,  and  on  consideration  of  how 
it  must  be  carried  out,  whether  one  act  is  meant  to  depend  upon 
another  or  not.  But  whether  clear  or  not,  the  intention  of  the 
parties  must  be  the  test ;  and,  as  before,  it  must  be  sought  for 
from  the  document,  and  by  reference  to  the  nature  and  objects 
of  the  contract,  and  the  relations  of  the  party  to  one  another. 

"  The  rule  has  been  established  by  a  long  series  of  decisions 
in  modern  times  that  the  question  whether  covenants  are  to  be 
held  dependent  or  independent  of  each  other  is  to  be  determined 
by  the  intention  and  meaning  of  the  parties  as  it  appears  on  the 
instrument,  and  by  the  application  of  common  sense  to  each 
particular  case,  to  which  intention,  when  once  discovered,  all 
technical  forms  of  expression  must  give  way  "  (a). 

175.  We  have,  in  a  previous  Chapter  (6),  discussed  the  effect  of 
representations  in  a  charter-party  as  promises,  and  as  conditions 
precedent  to  the  charterer's  obligation  to  load.  It  there  appeared 
that  a  representation  is  both  the  one  and  the  other,  if  its  truth 
is  so  material  to  the  charterer  that  a  failure  to  satisfy  it  will 
substantially  alter  the  character  of  his  undertaking. 

The  rule  of  interpretation  thus  suggested  may  perhaps  be 
applied  more  broadly.     An  undertaking  in  the  contract  may  be 


[z)  See  London  Transport  Co.  v. 
Treohmann,  73  L.  J.,  K.  B.  253  ;  (190i) 
1  K.  B.  685 ;  9  Com.  Ca.  133 ;  9  Asp. 
M.  C.  518. 

{a)  Per  Tindal,  C.  J.,  Stavers  v.  Cur- 
ling, (1836)  3  Bing.  N.  C.  355,  at  p.  368. 
Cf.  per  Ashurst,   J.,  Hotham  v.   East 


India  Co.,  (1787)  1  T.  R.  638  ;  1  Dong. 
272  ;  Barnard  v.  Faber,  62  L.  J.,  Q.  B. 
159 ;  (1893)  1  Q.  B.  340.  See  also  the 
Europa,  77  L.  J.,  P.  26 ;  (1908)  P.  8i; 
11  Asp.  M.  C.  19  ;  24  T.  L.  K.  151. 
(J)  Sect.  135  et  seq. 
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entered  into  upon  the  assumption  that  when  the  time  for  its  Sect.  175. 
performance  arrives,  certain  acts  will  have  been  done  by  the 
other  party.  And  if  the  acts  of  the  one  party,  which  it  was 
expected  would  have  been  performed,  were,  in  the  view  of  the 
parties  at  the  time  of  contracting,  so  material  that  their  omission 
would  give  a  substantially  different  character  to  the  undertaking 
of  the  other,  it  may  be  inferred  that  their  performance  was 
intended  to  be  a  condition  precedent  to  that  undertaking. 

Thus,  a  charterer's  obligation  to  load  does  not  arise  if  the 
vessel  is  delayed  in  arriving  at  her  loading  port  to  such  an 
extent  that  the  contemplated  adventure  becomes  practically 
impossible;  though  a  delay  which  is  merely  inconvenient  or 
injurious  to  the  charterer,  but  does  not  so  alter  the  conditions 
as  to  require  a  different  kind  of  loading,  or  expose  him  to  a 
different  kind  of  risk,  does  not  excuse  him  (c). 

In  Storer  v.  Gordon  (d),  the  question  arose  whether  delivery  of 
an  outward  cargo  was  a  condition  precedent  to  the  charterer's 
duty  to  load  a  return  cargo.  The  charter-party  there  provided 
that  the  ship  should  take  an  outward  cargo  and  deliver  it  to  the 
charterers  at  Naples,  and  that  "having  so  done,"  she  should 
receive  a  return  cargo,  and  the  charterers  engaged  that  they 
would  provide  a  return  cargo.  It  was  held  that  they  were  not 
absolved  from  loading  one  by  a  failure  of  the  shipowner  to 
deliver  the  outward  cargo,  which  was  due  to  a  seizure  by  the 
Neapolitan  Government. 

Lord  Ellenborough,  after  showing  that  an  exception  could  not, 
by  implication  from  the  wording  of  the  plaintiff's  covenant,  be 
introduced  into  that  of  the  defendant's,  said :  "  Nor  is  there  any 
ground  from  the  nature  of  the  thing,  to  imply  such  an  exception. 
The  outward  cargo  may  be  intended  as  the  fund  to  procure  the 
homeward  cargo,  but  it  by  no  means  follows  that  it  must  be  so, 
and  in  very  many  instances  the  homeward  cargo  is  procured  and 
in  readiness  to  ship  before  the  outward  cargo  arrives." 

176.  Where  the  undertaking  on  one  side  is  not  so  connected  independent 
with  the  act  which  was  to  have  been  done  on  the  other  side,  that  amountLg°to 
its  character  will  be  altered  by  the  failure  to  perform  that  act,  *^e  whole 

consideration, 
(c)  SeethecasescoUected,  ire/m,  ri.  230  (d)  (1814)  3  M.  &  S.  308.     See  also 

et  seq.     Express  stipulations  as  to  time      Ohlsen  v.  Drummond,  (1785)  i  Doug, 
are  generally  treated  as  conditions  pre-       356. 
cedent,  s.__219  et  seq. 
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the  latter  is  not  generally  a  condition  precedent,  unless  it  formed 
substantially  the  whole  consideration  for  the  undertaking.  For 
example,  it  is  no  excuse  for  the  non-payment  of  an  agreed  lump 
freight  that  part  of  the  cargo  has  not  been  taken  on  board 
through  the  shipowner's  default  (e),  or  that  the  ship  did  not  sail 
with  the  first  convoy  as  agreed  (/). 

177.  Further,  it  must  be  borne  in  mind  that  when  a  contract 
has  been  partly  performed,  and  the  consideration  for  a  promise 
in  part  received,  that  promise  must  generally  be  performed, 
although  under  different  conditions  from  those  anticipated.  The 
remedy,  if  any,  for  the  loss  arising  from  that  difference,  is 
in  damages.  It  is  not  to  be  presumed  that  it  was  intended 
that  under  those  circumstances,  performance  should  be  excused. 

If  the  contracting  party  "  has  received  the  whole  or  any  sub- 
stantial part  of  the  consideration  for  the  promise  on  his  part,  the 
warranty  loses  the  character  of  a  condition,  or,  to  speak  more 
properly,  perhaps,  ceases  to  be  available  as  a  condition,  and 
becomes  a  warranty  in  the  narrow  sense  of  the  word,  namely, 
a  stipulation  by  way  of  agreement,  for  the  breach  of  which  a 
compensation  must  be  sought  in -damages"  (g). 

Thus,  in  Pust  v.  Dowie  (/(),  a  charter-party  provided  that  the 
ship  should  take  a  full  and  complete  cargo,  and  that  the  charterer 
should  pay  1,560Z.  in  full  for  the  voyage,  "  on  condition  of  her 
taking  a  cargo  of  not  less  than  1,000  tons."  To  an  action  for  an 
unpaid  balance  of  this  freight,  it  was  pleaded  that  the  vessel  did 
not,  nor  could  take  a  cargo  of  not  less  than  1,000  tons  of  weight 
and  measurement,  but  could  and  did  only  take  a  much  smaller 
cargo.  It  was  held  on  demurrer,  that  this  was  no  answer  to  the 
action ;  for  although  the  breach  of  the  condition  as  to  the  ship's 
tonnage  might  have  entitled  the  charterer  to  refuse  to  load,  yet, 
having  loaded,  and  having  had  the  benefit  of  part,  at  any  rate, 
of  the  consideration,  he  could  not  then  be  allowed  to  say  that 
because  the  condition  had  not  been  performed,  he  would  pay 
nothing.     "  The  only  way  that  justice  can  be  done  is,  by  holding 


(e)  Eitohie  ii.  Atkinson,  (1808)  10 
East,  295  ;  Seeger  v.  Duthie,  (1860)  29 
L  J.,  C.  P.  253  ;  30  L.  J.,  C.  P.  65 ;  8 
C.  B.  (N.  S.)  45,  72. 

(/)  Davidson  «.  Gwynne,  (1810)  12 
East,  381. 


C?)  Behu  V.  Burness,  (1863)  32  L.  J., 
Q.  B.  204,  at  p.  206.  See  Ellen  v.  Topp, 
(1851)  20  L.  J.,  Ex.  241  ;  6  Ex.  424. 

(70  (1863)  32  L.  J.,  Q.  B.  179 ; 
affirmed  in  Ex.  Ch.,  (1865)  34  L.  J., 
Q.  B.  127  ;  5  B.  &  S.  20. 
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the  plaintiff  entitled  to  maintain  this  action,  leaving  the  defen-    Sect.  177. 
dant  to  one  of  two  remedies,  either  by  giving  the  failure  of  the 
full  tonnage  in  reduction  of  damages,  or  by  a  cross  action  "  (i). 

So,  again,  the  unseaworthiness  of  the  ship,  though  it  would 
entitle  the  charterer  to  refuse  to  load,  will  not  excuse  him  from 
contributing  to  a  general  average  sacrifice  incurred  on  the  voyage 
with  the  cargo  which  he  has  in  fact  loaded ;  unless,  indeed,  the 
average  loss  was  the  consequence  of  that  very  unseaworthiness(/i;). 

And  if  the  charterer,  knowing  that  a  condition  of  the  contract  Waiver  of 
is  not  satisfied,  still  allows  the  owner  to  act  upon  the  charter- 
party,  e.g.,  by  sending  his  ship  to  the  loading  port,  he  cannot 
afterwards  rely  on  the  breach  of  that  condition  as  an  excuse  for 
not  loading  her  {I). 

In  Bentsen  v.  Taylor  (m),  a  ship,  described  as  "now  sailed  or 
about  to  sail  from  a  pitch-pine  port  to  the  United  Kingdom," 
was  chartered  by  the  defendants  to  proceed  to  Quebec,  after 
discharging  homeward  cargo,  and  there  load  from  the  defendants. 
The  description  proved  to  be  wrong,  and  objection  was  taken  by 
the  charterers.  Before  she  sailed  for  Quebec  they  wrote,  "  you 
must  therefore  clearly  understand  that,  if  you  send  her  out  to 
load  under  our  charter-party,  we  shall  protest  against  loading, 
and  difference  of  freight  and  insurance  upon  goods  there  shipped." 
It  was  held,  by  the  Court  of  Appeal,  that  the  charterers  had  led 
the  shipowner  .to  believe  that  they  intended  to  treat  the  mis- 
description as  a  breach  of  contract  only,  and  not  as  a  failure  to 
perform  a  condition  precedent ;  and  had  therefore  lost  the  right 
to  refuse  to  load  the  ship  when  she  reached  Quebec. 

178.  Also,  if  the  condition  to  be  fulfilled  is  that  something  Korifthe 
shall  have  been  done  by  the  party  who  relies  upon  it,  he  will  *^''^V^.  °*  ^^^ 
not  be  excused  if  he  himself  improperly  failed  to  perform  it.  due  to  the 
Thus,  in  Hotham  v.  East  India  Co.  (n),  the  charter  provided  that  relies  on  it. 
no  claim  should  be  made  for  short  loading  unless  it  should  be 
certified  by  the  company's  agents ;  and  upon  a  claim  being  made, 

0  Per  Cockburn,    C.   J.,  (1863)   32  19  ;  24  T.  L.  E.  151. 

L.  J.,  Q.  B.  p.  181.    And  see  Ritchie  v.  (I)  Dimech  v.  Corlett,(1858)  14  E.  R. 

Atkinson,  (1808)  10  East,  295  ;  David-  887  ;  12  Moo.  P.  C.  199  ;  commented  on 

son  V.  Gwynne,  (1810)  12  East,  381.  in  Behn  v.  Burness,  ( 1863)  32  L.  J.,  Q.  B. 

(K)  See  Schloss  v.  Heriot,  (1863)  32  at  p.  208. 

L.  J.,  C.  P.  211  ;  14  C.  B.  (N.  s.)  59  ;  (m)  Bentsen  v.  Taylor,  63  L.  J.,  Q.  B. 

Strang  v.  Scott,  (1889)  59  L.  J.,  P.  C.  1  ;  15;  (1893)  2  Q.  B.  274.     Cf.  Olsen  v. 

14  A.  C.  601.     Cf .  The  Europa,  77  L.  J.  Hunter-Benn,  (1893)  54  Fed.  Rep.  530. 

P.   26;   (1908)  p.  84;   11  Asp.  M.  0.  (»)  (1787)  1  T.  E.  638 ;  1  Doug.  272. 
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they  relied  upon  the  absence  of  a  certificate.  Ashurst,  J.,  deliver- 
ing the  judgment  of  the  Court,  said :  "  It  is  unnecessary  to  say 
whether  the  cause  relative  to  the  certificate  be  a  condition  pre- 
cedent or  not ;  for  granting  it  to  be  a  condition  precedent,  yet 
the  plaintiffs  having  taken  all  proper  steps  to  obtain  the  certifi- 
cate, and  it  being  rendered  impossible  to  be  performed  by  the 
neglect  and  default  of  the  company's  agents,  which  the  jury  have 
found  to  be  the  case,  it  is  equal  to  performance." 

179.  Next,  as  to  the  terms  which  are  to  be  implied  in  mer- 
cantile contracts.  It  is  obvious  that  in  a  transaction  which 
involves  a  great  number  of  different  acts,  to  be  carried  out  under 
circumstances  which  cannot  be  definitely  anticipated,  no  complete 
statement  of  the  contract  can  be  made.  The  broad  lines  of  it 
are  laid  down,  but  the  manner  in  which  it  is  to  be  worked  out 
is  for  the  most  part  not  expressed.  We  have  then  to  consider 
upon  what  principles  details  are  to  be  supplied  where  the  contract 
is  silent. 

So  far  as  the  contract  is  express  on  any  point,  rules  which 
would  otherwise  apply  as  to  implying  terms  on  that  point  have 
no  operation,  and  no  term  can  be  implied  which  is  not  consistent 
with  those  that  are  expressed.  But,  apart  from  these  considera- 
tions, one  general  rule  may  be  said  to  govern  the  performance 
of  the  contract,  viz.,  that  it  must  be  performed  in  a  reasonable 
manner  and  with  reasonable  diligence  on  each  side.  "Where  the 
manner  or  place  of  doing  an  act,  or  the  time  at  which  or  within 
which  it  is  to  be  done,  is  left  undefined,  it  is  to  be  determined  by 
reference  to  what  is  reasonable,  having  regard  to  the  circumstances 
of  the  particular  case  (o). 

This  is,  however,  subject  to  any  definite  rule  on  the  particular 
point  in  question  which  may  have  been  established  by  the  law, 
and  also  to  any  definite  rule  which  may  have  been  established 
by  custom  in  the  particular  trade.  Eules  of  law  or  custom  of 
this  kind  are  part  of  the  groundwork  of  the  contract.  The 
matters  to  be  decided  by  the  standard  of  what  is  reasonable  are 
those  to  which  no  agreement  or  established  rule  applies.  "  The 
express  provisions  of  a  maritime  contract  generally  include  and 
govern  cases  of  usual  occurrence  and  not  unusual  events,  it  being 
implied  that  if  such  events  should  occur  the  parties  shall  act  in 


(o)  See  per  Lord  Watson  in  Dahl  i:  Nelson,  (1881)  6  A.  C.  38,  at  p.  59. 
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a  reasonable  manner,  having  regard  to  the  character  of  the  con-     Sect.  179. 
tract,  the  usage  in  like  cases,  if  any,  and  the  general  provisions 
of  the  law  "  (p). 

180.  It  is  important  to  note  that  the  requirement  of  a  reason-  Ambiguity  of 
able  performance  may  be  understood  in  two  distinctly  different 
ways.  The  standard  may  be  that  of  suitability  and  fairness 
under  the  circumstances  which  ordinarily  exist,  when  acts  of 
the  kind  in  question  have  to  be  performed ;  or  it  may  be  that 
of  suitability  and  fairness  under  the  circumstances  which  actually 
obtain,  when  the  particular  act  in  fact  comes  to  be  performed. 

Thus,  where  no  time  for  doing  an  act  is  fixed,  it  is  generally 
said  that  it  must  be  done  within  a  "reasonable  time."  This  may 
mean  within  a  time  which  would  under  ordinary  circumstances 
be  reasonable,  in  which  case  it  would  be  no  excuse  for  an  unusual 
delay  that  it  had  been  due  to  causes  which  the  actor  could  not 
have  avoided,  and  for  which  he  was  not  responsible.  Or  it  may 
mean  that  the  time  occupied  must  not  be  more  than  is  reasonable 
under  the  circumstances  which,  in  fact,  arise ;  that  the  act  must 
be  done  with  such  diligence  and  despatch  as  an  ordinary  man 
might  fairly  be  expected  to  use  under  those  circumstances,  and 
that  an  enforced  delay  would  be  excusable. 

The  earlier  reported  cases  did  not  show  very  consistently  which 
of  these  two  views  is  the  right  one.  But  it  seems  now  estab- 
lished that  the  latter,  the  less  rigid,  doctrine  is  right.  We  are 
considering  cases  in  which  the  person  making  the  promise  has 
avoided  any  express  obligation  to  perform  it,  in  all  events,  in  a 
particular  manner,  or  in  a  particular  time.  And  it  would  be 
unjust  that  the  law  should,  by  implication,  fasten  upon  him  an 
obligation  which  might  have  been  stipulated  for  expressly,  and 
which  would,  in  the  ordinary  course,  have  been  so  stipulated  for, 
if  the  parties  had  had  such  conditions  in  their  minds  {q).  That 
the  effect  would  be  to  impose  such  obligations,  if  the  test  of  what 
is  reasonable  under  ordinary  circumstances  were  adopted,  is  clear  ; 
for  the  standard  would  be  a  fixed  one,  unaffected  by  the  actual 
circumstances.      A  reasonable    time   for  doing  an  act  under 

(  p)  Per  WiUes,  J.,  Hanson  v.  Eoyden,  2  Q.  B.  626,  per  Lindley,  L.  J.,  p.  638,  and 

(1867)  L.  E.,  3  C.  P.  17,  at  p.  50.  per  Fry,  L.  J.,  p.  646 ;  affirmed  as  Hick  v. 

(§■)  See  per  Martin,  B., Ford  1-.  Cotes-  Raymond,  62  L.  J.,  Q.  B.  98;  (1893) 

worth,  (1870)  L.  E.,  5  Q.  B.  544,  at  p.  A.   C.    22.    And    see  those  cases  and 

548  ;  also  Hick  v.  Eodocauachi,  (1891)  others  discussed  infra,  ss.  615,  616. 
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ordinary  circumstances  is  a  quantity  which  is  calculable  at  toy- 
time,  and  therefore  is  as  much  a  fixed  quantity  as  a.  defined 
period  would  be, 

181.  What  is  a  reasonable  performance  may  often  be  ascer-^ 
tained  by  reference  to  the  ordinary  practices  of  men  engaged 
in  the  same  and  other  kindred  businesses.  The  methods  they 
adopt,  and  the  conditions  they  impose  on  one  another,  indicate 
what  they  regard  as  fair  and  suitable  in  carrying  out  such  trans- 
actions, and  thus  generally  show  what  is  reasonable  in  th& 
opinions  of  those  best  able  to  judge.  Moreover,  when  things 
are  ordinarily  done  at  the  place  in  some  particular  way  it 
would  generally  not  be  convenient,  and  therefore  not  reason- 
able, to  adopt  a  method  which  is  not  consistent  with  the  usual 
arrangements. 

For  example,  as  to  the  delivery  of  goods  at  a  certain  port :  the 
place  within  the  port  'at  which  delivery  should  be  made,  and  tha 
manner  and  time  of  giving  it,  are  ascertained  by  reference  to  the 
practices  and  habits  of  the  business  men  of  the  place.  There 
may  be  no  invariable  practice  on  any  of  these  points.  In  each 
case  there  may  be  several  alternatives,  all  consistent  with  what 
is  usual.  But  the  various  usual  practices  go  to  show  what  are 
and  are  not  reasonable  methods  of  performing  the  contract,  and 
it  would  be  inconvenient  and  unreasonable  not  to  work  within 
the  limits  indicated  by  them  (?•). 

We  are  here  dealing  with  a  much  more  indefinite  subject  than 
that  of  customs  of  trade,  strictly  so  called.  A  definite  uniform 
custom  may,  as  we  shall  see,  be  impliedly  incorporated  into  the 
contract  with  the  effect  of  adding  terms  to  it.  The  customary 
practices  we  are  now  considering  need  not  be  either  definite  or 
uniform,  and  though  they  are  of  importance  in  showing  how  the 
agreed  terms  of  the  contract  are  to  be  understood,  and  carried  out, 
they  cannot  add  other  independent  terms  to  it.  Moreover,  such 
varying  practices  are  only  some  guide  to  what  is  a  reasonable 
manner  of  performing  the  contract,  whereas  a  definite  custom 
imported  into  the  contract  becomes  the  guide  and  rule  as  to  what 
is  to  be  done  (s). 


(?•)  It  is  not  quite  accurate  to  say  that 
the  implied  term  of  the  contract  is  to 
perform  it  in  accordance  with  the  prac- 
tice of  the  port,  for  every  way  of  doing 
a  thing  which  is  consistent  with  usual 


practices  may  not  under  the  particular 
circumstances  be  reasonable.  Cf.  ss. 
249,  460,  461,  infra. 

(.?)  An  express  reference  in  the  con- 
tract to  the  custom  of  the  port  generally 
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182.  The  following  cases^  illustrate  the  bearing  of  customary  Sect.  182. 
though  not  uniform  practices.  In  Da  Costa  v.  Edmunds  (i),  an  illustrations. 
action  on  a  policy  of  insurance  upon  some  carboys  of  vitriol  which 
had  been  stowed  on  deck,  evidence  was  given  that  such  carboys 
were  very  frequently  carried  on  deck,  though  it  was  also  usual  to 
stow  them  below.  Lord  Ellenborough  left  it  to  the  jury  to  say 
whether  it  was  usual  to  carry  vitriol  on  deck,  and  whether  these 
carboys  were  properly  stowed.  If  there  was  a  usage,  the  under- 
writers were  bound  to  take  notice  of  it  without  any  communica- 
tion. If  there  was  no  usage  to  carry  vitriol  on  deck,  they 
would  not  be  liable.  The  jury  found  for  the  plaintiff,  and  the 
Court  refused  a  rule  for  a  new  trial  (m)  . 

And  usage  may  justify  a  shipowner  in  stowing  cargo  in  a 
particular  way,  e.g.,  on  deck,  although  another  way  may  be 
safer  {x). 

So,  again,  the  manner  in  which  the  obligation  to  load  a  full 
cargo  is  to  be  satisfied  may  be  determined  by  reference  to  the 
special  methods  of  preparing  or  packing  the  goods  for  shipment 
ordinarily  adopted  at  the  loading  port ;  as  in  Benson  v. 
Schneider  {y),  where  it  was  shown  to  be  the  practice,  at  New 
Orleans,  to  re-compass  cotton  before  shipping  it ;  and  in 
Cuthbert  v.  Cumming  {z),  where  a  cargo  of  sugar  and  molasses, 
packed  in  hogsheads  and  puncheons  according  to  the  practice  at 
Trinidad,  was  held  to  satisfy  the  contract,  although,  owing  to 
this  mode  of  packing,  it  did  not  fill  the  ship. 

So,  in  Haynes  v.  Halliday  {a),  a  practice  of  taking  the  decks  out 
of  decked  boats,  when  shipping  them,  was  proved ;  and  a  refusal 

relates  to  the  customary  practices  of  the  Exchange  Ass.  Co.,  (1757)  1  Burr.  341  ; 
port:  see  per  Lord  Blackburn,  Postle-  Blaokett  r.  Boyal  Exchange  Ass.  Co., 
thwaite  v.  Freeland,  (1880)  .5  A.  C.  599,  (1832)  1  L.  J.,  Ex.  101  ;  2  G.  &  J.  244  ; 
at  p.  616.  But  there  is  no  such  rule  Vallanoe  r.  Dewar,  (1 808)  1  Camp.  503  ; 
when  the  contract  refers  to  any  one  Ougier  r.  Jennings,  (1800)  and  King- 
selected  out  of  several  specified  ports  :  ston  v.  Knibbs,  (1809)  Hid.,  in  notes. 
Eopner  v.  Stoate,  Hosegood  &  Co.  (1905)  (x)  Per  Tindal,  C.  J.,  Gould  v.  Oliver, 
10  Com.  Ca.  73  ;  10  Asp.  M.  C.  32  ;  21  (1840)  2  Man.  &  G.  208,  p.  236. 
T.L.  E.  245.  Inthat  case  Channell,  J.,  Qy')  (1817)  7  Taun.  273;  1  Moo.  21, 
doubts  whether  the  rule  exists  at  all ;  76. 

he  distinguishes  customary  practices  as  (z)  (1855)  24  L.  J.,  Ex.  198,  310  ;  11 

to  the  mode  of  performing  the  contract  Ex.  105  ;  and  see  Duckett  v.  Satterfield, 

from  customs  directly  relating  to  the  (1868)  37  L.  J.,  C.  P.  144  ;  L.  R.,  3  C.  P. 

obligations  of  the  parties.  227. 

(f)  (1815)  4  Camp.  142.  (a)  (1831)  9  L.  J.  (0.  S.),  C.  P.  179  ;  7 

(«)  See    also    Noble    v.    Kennoway,  Bing.  587. 
(1780)  2   Doug.   510;    Pelly  v.   Royal 
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Sect.  182.  to  perform  an  undertaking  to  carry  a  boat  in  any  other  manner 
was  held  not  to  be  a  breach  of  the  contract. 

And,  again,  the  manner  in  which  a  ship  should  be  loaded  or 
discharged  by  the  charterer  may  be  shown  by  reference  to  the 
customary  practices  at  the  port  (b)  ;  also  the  place  where  the  ship 
should  be  lying  ;  and  whether  she  should  load  or  discharge  her 
cargo  at  one  spot,  or  at  more  than  one  spot,  moving  onward  as  her 
draft  of  water  alters  (c).  And  where  there  are  several  suitable 
discharging  places  in  the  port,  usage  may  determine  how  the 
choice  among  them  is  to  be  made  (d).  Also  the  acts  to  be  done 
by  the  carrier  in  delivering  may  perhaps  to  some  extent  be 
determined  in  the  same  way  (e). 

In  these  cases  we  have  practices  which,  though  not  necessarily 
definite  or  invariable,  yet  indicate  how  the  contract  may  and  may 
not  be  performed. 

Acustommay  183.  But  further,  a  usage  of  trade  may  not  only  have  the  effect 
the  contoot.  0^  explaining  the  terms  of  a  contract,  or  of  showing  how  they 
ought  to  be  performed,  but  also  it  may  add  a  term  to  the  contract 
which  the  parties  have  not  thought  it  necessary  to  express.  "  It 
has  long  been  settled  that,  in  commercial  transactions,  extrinsic 
evidence  of  custom  and  usage  is  admissible  to  annex  incidents  to 
written  contracts,  in  matters  with  respect  to  which  they  are  silent. 
The  same  rule  has  also  been  applied  in  other  transactions  of  life, 
in  which  known  usages  have  been  established  and  prevailed ;  and 
this  has  been  done  upon  the  principle  of  presumption  that,  in  such 
transactions,  the  parties  did  not  mean  to  express  in  writing  the 
whole  of  the  contract  by  which  they  intended  to  be  bound,  but  to 
contract  with  reference  to  those  known  usages  "  (/). 

When  a  practice  has  come  to  be  constantly  followed  by  all 
those  engaged  in  a  trade,  and  is  such  that  its  existence  is  well 
known  among  them,  it  becomes  unnecessary  in  contracting  to 
expressly  insert  the  condition  or  rule  which  it  establishes.    That 

(o)  Hudson  f.   Ede,  (1868)  36  L.  J.,  Carr.  s.  301  (n.). 

Q.  13.  273  ;  37  L.  J,,  Q.  B.  166  ;  L.  R.,  2  (e)  See  Walker  v.  Jackson,  (1843)  12 

Q.  B.  566  ;  L.  E.,  3  Q.  B.  412  ;  8  B.  &  S.  L.  J.,  Ex.  165  ;  10  M.  &  W.  161.     How 

631,  640  ;  Smith  c.  Rosario  Nitrate  Co.,  far  unusual  burdens  may  thus  be  put 

(1894)  1  Q.  B.  174.  upon    a    shipowner,    ignorant   of    the 

(o)  M'Tntosh  r.   Sinclair,   (1877)   Ir.  usages  of  the  place,  seems  to  be  doubtful. 

R.,  11  C.  L.  456  ;  Nielsen  r.  Wait,  (1885)  See  infra,  ss.  198,  462. 

55  L.  J.,  Q.  B.  87  ;  14  Q.  B.  D.  516  ;  16  (/)  Per  Parke,  B.,Hutton  v.  Warren, 

Q.  B.  D.  67  ;  5  Asp.  M.  C.  553.  (1836)  1  M.  &  W.  466,  at  p.  475. 

{d)  See  The  Brig  Fittler,  cited  Ang. 
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is  adopted  tacitly,  and  taken  for  granted,  as  one  of  the  data  of    Sect.  183. 
the  transaction.      And   if   on   the   particular  occasion  it  were 
intended   not  to   follow  it,   that  intention   would  naturally  be 
expressed  in  the  contract. 

A  uniform  practice  of  this  kind  is  called  a  custom  of  the  trade  ; 
and  where  such  a  custom  prevails,  it  is  presumed  that  a  contract 
made  by  persons  in  that  trade  was  intended  to  incorporate  it  (g), 
unless  the  contract  has  either  expressly  excluded  it,  or  contains 
terms  with  which  the  custom  is  not  consistent,  and  so  has  excluded 
it  by  implication.  The  custom  overrides  the  rule  of  law  which 
would  otherwise  apply;  just  as  an  expressed  term  of  a  contract 
supersedes  the  term  which  the  law  would  otherwise  have  implied. 
But  the  custom  is  not  law  ;  it  depends  for  its  operation  upon  con- 
tract. So  that  unless  the  circumstances  under  which  the  contract 
was  made  were  such  that  a  knowledge  of  the  custom,  and  an  inten- 
tion to  incorporate  it,  can  properly  be  presumed,  the  custom  ought 
not  to  qualify,  or  add  to  the  effect  of  the  contract,  as  interpreted 
by  the  law  (h). 

184.  The  presumption  is  that  the   custom    is   known   to   all  May  bind 

,  ■     n      ,      1  »i  ■„  n    -,  .        persons  igno- 

persons  who  engage  m  the  trade.     And  even  if  one  of  the  parties  rant  of  it. 

to  the  contract  has  previously  been  a  stranger  to  the  trade,  and 

is  in  fact  ignorant  of  the  custom,  still  the  same  rule  will  generally 

apply.     For  the  other  party  is  entitled  to  assume,  unless  he  has 

knowledge  to  the  contrary,  that  the  stranger  knows  what   is 

notorious  in  the  trade,  and  that  he  intends  to  contract  upon  the 

usual  footing. 

"  I  think  it  is  now  thoroughly  established  that  a  person  who 

deals  in  a  general  market  is  bound  to  inquire  what  the  usages 

are,  and  that  those  who  deal  with  him  have  a  right  to  hold  him 

bound  by  them  to  the  same  extent  as  they  would  have  been 

entitled  to  hold  a  person  bound  who  belonged  to  the  place.    He 

is  precluded  from  setting  up,  as  against  the  persons  he  dealt 

with,  his  ignorance  of  that  which  he  ought  to  know  "  (i). 

(j)  Parol  evidence  of  a  custom  may  '    (A)  An  alleged  custom  at  a  discharg- 

thus  add  a  term  to  the  written  contract,  ing  port,  where  the  whole  trade  was  in 

though  parol  evidence  of  an  additional  the  hands  of  the  merchant  setting  it  up, 

express  agreement  might  be  inadmis-  was   held  not  binding :    Clacevioh   ■„. 

sible.     See  Fawkes  v.  Lamb,  (1862)  31  Hutcheson,  (1887)  15  Sess.  Ca.(4th),  11. 

L.  J.,  Q.  B.  98.     Of.  Allan  o.  Sundius,  (i)  Per    Blackburn,    J.,    MoUett    v. 

(1862)  31  L.  J.,  Ex.  307  ;  1  H.  &  C.  123  ;  Eobinson,  (1872)  L.  R.,  7  C.  P.  84,  at  p. 

Syers  v.  Jones,  (18-18)  2  Ex.  111.        •  111. 
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Sect.  184. 


Effect  of 

employing 

agent. 


The  meaning  of  a  "market  "  in  this  connection  is  not  very 
clearly  defined ;  and  perhaps  the  difficulty  of  definition  would  be 
even  greater  with  regard  to  a  "  trade  "  carried  on  between  different 
places.  Where  such  a  trade  as  that  of  exporting  particular  goods 
from  certain  ports  to  certain  others  is  regularly  carried  on  by  a 
body  of  merchants,  who  constantly  employ  ships  belonging  to  a 
particular  body  of  shipowners,  perhaps  the  conditions  are 
analogous  to  those  of  a  "  general  market " ;  so  that  one  who 
enters  into  such  a  trade,  upon  an  occasion,  may  be  presumed  to 
know  its  customs,  and  may  be  bound  by  them,  although  he  may 
in  fact  be  ignorant  about  them.  But  unless  a  custom  has  been 
established  among  both  merchants  and  shipowners,  habitually 
engaged  in  the  trade,  it  is  difficult  to  see  how  such  a  presumption 
could  arise  (k). 

If  an  agent  is  employed  to  do  business  in  a  general  market,  or 
trade,  he  is  impliedly  authorized  to  transact  it  according  to  the 
known  usages  and  customs  of  that  market  or  of  the  trade, 
although  the  principal  may  be  ignorant  of  them  (l) ;  and  though 
they  may  require  or  enable  the  agent  to  act  in  a  manner  not 
generally  usual  in  such  an  employment  (m).  But  not  so  if  the 
usage  be  inconsistent  with  the  essential  character  of  the  employ- 
ment (w) ;  or  if  it  be  unfair  to  the  principal  (o).  In  such  cases 
the  employment  of  the  agent  does  not  give  him  authority  to 
contract  on  that  basis. 


185.  But  a  custom  must  be  well  known  outside  the  particular 

I,  or  it  cannot  bind  persons 
outside  who  are  ignorant  of  it(p).    It  ought  to  be  "  so  general 


It  must  be 

sWe^the°trade  ^^^^^>  o^"  place  where  it  is  adopted,  or  it  cannot  bind  persons 

in  order  to 
bind  persons 

ignorant.  and  notorious  that  persons  dealing  in  the  market  could  easily 
ascertain  it,  and  must  be  presumed  to  have  been  aware  of 
it "  (q).    Where  a  claim  of  lien  by  usage  was  made  by  bleachers, 


(Jt)  See  infra,  s.  197. 

(Z)  GrisseU  v.  Bristowe,  (1868)  .S8 
L.  J.,  C.  P.  10  ;  L.  fi.,  3  C.  P.  112  ; 
L.  R.,  i  C.  P.  36 ;  Taylor  v.  Stray, 
(1857)  26  L.  J.,  C.  P.  185,  287  ;  2  C.  B. 
(N.  s.)  197  ;  Buckle  i:  Knoop,  (1867)  36 
L.  J.,  Ex.  223  ;  L.  E.,  2  Ex.  125. 

(m)  Cropper  v.  Cook,  (1868)  L.  E.,  3 
C.  P.  194  ;  Johnston  v.  Dsborne,  (1841) 
11  A.  &  B.  549  ;  3  P.  &  D.  236. 

in)  Eobinson  v.  MoUett,  (1875)  44 
L.  J.,  C.  P.  302  ;   L.  R.,  7  H.  L.  802  ; 


Perry  v.  Barnett,  (1885)  54  L.  J.,  Q.  B. 
351  ;  14  Q.  B.  D.  467  ;  15  Q.  B.  D.  388. 

(o)  Bartlett  v.  Pentland,  (1830)  8  L.  J. 
(o.  s.),  K.  B.  164;  10  B.  &  C.  760; 
Sweeting  r.  Pearce,  (1861)  30  L.  J., 
C.  P.  109  ;  9  C.  B.  (N.  s.)  934.  See 
infra,  s.  189. 

ip)  See  Eushforth  v.  Hadfleld,  (1806) 
6  East,  519  ;  7  East,  224. 

(?)  Per  Bovill,  C.  J.,  GrisseU  v.  Bris- 
towe, (1868)  L.  R.,  a  C.  P.  112,  at  p. 
128, 
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Willes,   J.,   directed    the    jury    that  the  usage  must  he   "so    Sect.  185. 
universally  acquiesced  in  that  everyhody  in  the  trade  knew  it, 
or  could    have   ascertained  it  if  he   had  taken  the  pains    to 
inquire  "  (r). 

In  Bartlett  v.  Pentland  (s),  Lord  Tenterden  said :  "  As  to  the 
supposed  usage  at  Lloyd's ;  the  usage  in  a  particular  place,  or  of 
a  particular  class  of  persons,  cannot  be  binding  on  other  persons, 
unless  those  other  persons  are  acquainted  with  that  usage  and 
adopt  it.  Merchants  residing  in  London,  and  affecting  insurances 
there,  may  reasonably  be  supposed  to  be  acquainted  with  that 
usage,  and  to  act  upon  it.  But  there  is  nothing  in  the  case 
to  raise  such  a  presumption  against  the  present  plaintiffs ;  on  the 
contrary,  there  is  everything  to  rebut  such  a  presumption." 

Again,  in  Gabay  v.  Lloyd  (t),  an  action  on  a  policy  on  horses 
effected  at  Lloyd's  coffee-house  in  London,  a  usage  at  that  place 
was  set  up  to  give  a  peculiar  meaning  to  the  warranty  "  free  of 
jettison  and  mortaHty  "  ;  but  the  Court  held  that  it  did  not  bind 
the  plaintiffs.  For  "  it  was  not  found  to  be  the  general  usage  of 
the  whole  trade  in  the  City  of  London,  but  only  in  one  house 
where  policies  were  usually  effected  by  private  individuals.  If 
there  had  been  any  evidence  to  show  that  the  plaintiffs  were  in 
the  habit  of  effecting  policies  at  Lloyd's  coffee-house,  the  jury 
ought  to  have  found  that  they  had  knowledge  of  the  usage  which 
prevailed  there." 

In  Hathesing  v.  Laing  (u),  Bacon,  V.-C,  refused  to  allow  that 
a  shipowner  was  bound  by  a  local  custom  of  merchants  at 
Bombay ;  according  to  which  the  mate's  receipts  for  goods 
shipped  were  negotiable  in  the  market,  and  entitled  the  holder  to 
have  the  bills  of  lading  for  the  goods, 

186.  That  a  custom  of  trade  may  have  the  effect  of  annexing  a  A  custom 
qualifying  or  independent  term  to  a  contract  it  must  be  definite,  term^ft\e 
and  uniformly  adopted.   There  must  be  no  uncertainty  as  to  what  unWarmf"'^ 
it  is  ;  and  it  must  have  been  followed,  in  that  shape,  and  as  a  adopted. 
regular  thing,  in  transactions  of  that  particular  kind,  by  all  persons 
habitually  engaged  in  that  trade,  or  branch  of  the  trade.    For  if 
the  custom  is  not  definite  it  is  not  possible  to  say  with  certainty 

(r)  Plaice  v.  AUcock,  (1867)  4  F.  &  F.  3  B.  &  C.  793  ;  5  D.  &  E.  641. 
1074.  (m)  (1873)  43  L.  J.,  Ch.  233  ;  L.  K., 

(s)  (1830)  10  B.  &  C.  760,  at  p.  770.  17  Eq.  92  ;  infra,  a.  197. 
(0  (1825)  3  L.  J.  (o.  B.),  K.  B.  116 ; 
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Sect.  186. 


Otherwise 
where  some 
implied  term 
is  required. 


what  the  term  is,  which  is  to  be  incorporated  in  the  contract^(a;). 
And  if  it  has  not  been  uniformly  adopted,  it  cannot  confidently 
be  presumed  that  it  was  adopted  on  the  particular  occasion  (y). 

That  is  to  say,  the  adoption  of  the  custom  must  be  uniform 
whenever  there  has  been  nothing  expressly  agreed  upon  the 
point.  Instances  in  which  the  custom  has  been  expressly  varied, 
or  excluded,  will  rather  tend  to  prove  the  general  adoption  of  it. 
But  a  "  practice  of  contracting  out  may  become  so  general  as  to 
destroy  the  custom  "  (z). 

187.  It  must  be  noted,  however,  that  this  rule  relates  to  cases 
in  which  the  matter  sought  to  be  imported  by  custom  is  one  as 
to  which  there  is  no  need  to  make  a  presumption  one  way  or  the 
other.  If  in  any  case  it  is  necessary  that  some  term  should  be 
implied,  and  if  there  is  no  rule  of  law  which  decides  what  that 
term  should  be,  a  different  principle  may  apply.  It  then  becomes 
needful  to  ascertain  the  probable  intention  of  the  parties  ;  and  if 
there  has  been  a  usual  practice,  or  course  of  business,  which  they 
may  be  presumed  to  have  known,  and  with  reference  to  which  it 
is  reasonable  to  suppose  that  they  contracted,  that  becomes 
material  to  show  their  intention,  although  it  may  not  be  a 
definite  or  uniform  practice  («). 

We  may  take  as  an  illustration  the  case  of  Walker  v.  Jackson  (i), 
where  the  question  was  whether  a  ferry  company  undertook  to 
land,  as  well  as  carry,  a  carriage  which  was  delivered  to  them. 
It  was  held  that  the  mere  circumstance  that  they  were  ferrymen 
did  not  give  rise  to  such  an  obligation,  as  a  matter  of  law;  but 
that  a  contract  to  undertake  that  duty  might  be  inferred  from  a 
practice  on  their  part  to  land  carriages  put  on  board  their  boats ; 
and  that  the  question  must  be  determined  by  the  jury,  having 
regard  to  evidence  of  that  usage.   Again,  in  Dickinson  v.  Lano(c), 


(»)  See  Sewell  r.  Corp,  (1824)  1  C.  & 
P.  392.  For  example,  a  custom  to 
deduct  discount  from  freight,  where  the 
rate  of  discount  has  varied  with  different 
people,  would  be  indefinite ;  so  would 
be  a  custom  that  the  ship  shall  have 
some  measurement  goods  as  part  of 
her  cargo,  with  nothing  to  deiine  what 
amount. 

(?/)  "  It  must  be  uniform  as  well  as 
reasonable  ;  and  it  must  have  quite  as 
much  certainty  as  the  written  contract 


itself."  Per  Jessel,  M.  E.,  in  Nelson  r. 
Dahl,  (1879)  12  Oh.  D.  568,  p.  575. 

(z)  Channell,  J.,  in  Eopner  v.  Stoate, 
Hosegood  &  Co.,  (1905)  10  Com.  Ca.  73, 
at  p.  85. 

(a)  Cf.  supra,  ss.  167,  181. 

(V)  (1843)  12  L.  J.,  Ex.  165;  10  M.  & 
W.  161.  See  also  Watts  v.  Grant, 
(1889)  26  Sc.  L.  B.  660,  as  to  how  the 
expense  of  weighing  cargo  should  by 
custom  be  borne,  cited  infra,  s.  582. 

(e)  (1860)  2  F.  &  F.  188. 
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an  action  for  freight  and  demurrage  against  the  manager  of  the  Sect.  187. 
quarry  bywhom  a  quantity  of  stone  had  been  shipped,  where  the 
defence  was  that  this  had  been  done  for  the  purchaser  of  the 
stone,  evidence  was  admitted  by  Blackburn,  J.,  that,  according  to 
usage,  quarry  masters  who  had  thus  shipped  stone  had  nothing 
to  do  with  it  after  the  shipment,  and  that  the  consignees  always 
paid  the  freight.  It  was  left  to  the  jury  to  say  with  whom  the 
contract  was. 

Where,  however,  there  is  no  necessity  to  import  the  term 
which  it  is  proposed  to  incorporate  by  the  custom,  or  some  other 
term  instead  of  that ;  or  where,  if  there  is  such  a  need,  the  law 
itself  supplies  it ;  then  the  custom  cannot  add  a  term  to  the 
contract,  or  override  the  rule  which  the  law  lays  down,  unless 
it  must  be  supposed  to  have  formed  part  of  the  contract ;  and  that 
can  only  be  when  the  custom  is  definite  and  uniform. 

188.  Further,  the  custom  must  be  one  which  has  so  frequently  Custom  will 
been  acted  upon  as  to  be  notorious.  It  is  not  uncommon  for  a  determine  an 
supposed  custom  to  be  set  up  relating  to  a  matter  which  so  rarely  q„eg'Jfon^^ 
arises  in  the  course  of  business  that  it  is  difficult  to  see  how  the 
notoriety  and  general  adoption,  which  are  the  grounds  for 
presuming  that  it  formed  part  of  the  contract,  can  be  said  to  have 
existed.  Eules  adopted  by  business  men  with  regard  to  accidental 
questions  which  arise  only  occasionally,  e.g.,  upon  a  bankruptcy, 
may  perhaps  be  more  properly  regarded  as  the  result  of  their 
view  of  what  the  law  is,  or  ought  to  be,  than  as  based  upon 
a  custom  which  they  have  agreed  to  adopt  as  part  of  their 
contracts.  Generally  no  agreement  or  need  of  agreement  on 
such  points  is  thought  of  by  the  parties  at  the  time  of  contract- 
ing, but  when  a  difficulty  arises  which  is  similar  to  others  that 
have  occurred  in  the  trade,  and  have  been  settled  in  some 
particular  way,  the  expectation  is  that  it  also  will  be  settled 
in  that  way.  Eules  of  law  cannot,  however,  be  put  on  one  side 
except  by  agreement.  If  it  has  been  agreed  that  they  are  not  to 
operate,  that  may  be  effectual ;  otherwise  they  must  prevail.  If 
a  settled  rule  exists,  the  opinions  or  understanding  of  business 
men  as  to  what  it  is,  or  should  be,  are  not  even  relevant,  and  still 
less  are  they  binding|j;(^). 

189.  A  custom   will  not  be   imported   into   a  contract  if  it  a  custom 

must  be 
(d)  Edle  V.  Bast  India  Co.,  (1761)  2  Burr.  1226.     See  infra,  s.  193.  reasonable. 

c. — c.  s 
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Sect.  189.  appears  to  the  Court  to  be  unjust  or  unreasonable,  unless  the 
party  against  whom  it  is  set  up  was  aware  of  it,  and  can  be 
considered  to  have  assented  to  it. 

"  "When  considerable  numbers  of  men  of  business  carry  on  one 
side  of  a  particular  business,  they  are  apt  to  set  up  a  custom  which 
acts  very  much  in  favour  of  their  side  of  the  business.  So  long 
as  they  do  not  infringe  some  fundamental  principle  of  right  and 
wrong,  they  may  establish  such  a  custom;  but  if,  on  dispute  before 
a  legal  forum,  it  is  found  that  they  are  endeavouring  to  enforce 
some  rule  of  conduct  which  is  so  entirely  in  favour  of  their  side 
that  it  is  fundamentally  unjust  to  the  other  side,  the  Courts  have 
always  determined  that  such  a  custom,  if  sought  to  be  enforced 
against  a  person  in  fact  ignorant  of  it,  is  unreasonable,  contrary 
to  law,  and  void  "(e). 

For  example,  it  was  held,  in  a  series  of  cases,  that  a  custom 
among  underwriters  and  insurance  brokers  at  Lloyd's,  that  a 
claim  on  a  policy,  made  through  a  broker,  should  be  settled  by 
being  set  off  against  any  premiums  due  from  him  to  the  under- 
writer, could  not  bind  the  principal  in  the  transaction,  unless  he 
had  been  aware  of  it  (/). 

In  Todd  V.  Keid,  the  Court  said  :  "  No  usage  can  sanction  such 
a  practice  as  that  which  is  stated  to  have  prevailed  in  this  par- 
ticular business.  This  is,  in  fact,  an  attempt  to  pay  the  debt  of 
one  person  with  the  money  of  another." 

In  Scott  V.  Irving,  Lord  Tenterderi  said  :  "If  the  usage  relied 
upon  in  this  case  were  allowed  to  prevail,  it  would  have  the  effect 
of  making  the  broker,  and  not  the  underwriter,  the  debtor  to  the 
assured  for  the  loss.  Such  a  usage,  however,  can  be  binding  only 
on  those  who  are  acquainted  with  it,  and  have  consented  to  be 
bound  by  it.  There  may  possibly  be  cases  proved,  where  an 
assured,  being  cognisant  of  such  usage,  may  be  supposed  to  have 
assented  to  it,  and  therefore  may  be  bound.  Here  no  such 
assent  is  shown,  nor  can  it  be  inferred  from  the  delay  which  has 
taken  place  in  the  prosecution  of  this  claim"  (g). 

(/)  Per    Brett,    J.,    in    Robinson    v.  Sweeting  v.  Pearce,  (1861)  30  L.  J.,  C. 

MoUett,  (1875)  L.  E.,  7  H.  L.  p.  818.  P.  109 ;  9  C.  B.  (N.  s.)  934  ;  MatviefE  c. 

(/)  Todd  V.  Reid,  (1821)  4  B.  &  Aid.  Crosfield,  (1903)  8  Com.  Ca.  120.    Cf. 

210  ;    Scott  V.   Irving,  (1830)   9    L.  J.  Stewart  v.  Aberdein,  (1838)  7  L.  J.,  Es.. 

(0.   S.),    K.   B.   89  ;    1    B.   &   Ad.   605  ;  292  ;  4  M.  &  \V.  211 ;  1  H.  &  H.  284. 

Bartlett  v.    Pentland,   (1830)   8   L.    J.  0)  (1830)  1  B.  &  Ad.  at  p.  612. 
(O.  S.),  K.   B.    164;    10  B.   &   0.   760; 
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In  Sea  S.S.  Co.  v.  Price  (h),  a  suggested  custom  to  limit  the  Sect.  189. 
rate  of  discharge  of  timber  to  90  standards  a  day,  whatever  the 
size  of  the  steamer,  was  held  to  be  unreasonable.  And  in 
Eopner  v.  Stoate,  Hosegood  &  Co.  (i),  Channell,  J.,  held  that 
an  alleged  custom  of  the  port  of  Bristol  for  consignees  to  take 
delivery  of  cargo  at  a  fixed  rate  of  500  tons  a  day,  whatever  the 
size  and  appliances  of  the  vessel,  was  unreasonable. 

In  Mar  wood  v.  Taylor  (A;),  an  alleged  custom  that  the  mer- 
chant must  pay  for  weighing  the  cargo,  though  he  did  not  want 
any  weighing,  was  treated  as  absurd  by  Bigham,  J. 

190.  The  following  are  other  illustrations : — In  Eobinson  v.  illustrations. 
MoUett  (I),  the  question  was  whether  it  was  competent  to  a 
broker,  employed  to  buy  tallow  on  the  London  tallow  market, 
to  set  up  a  custom  of  that  market  for  brokers  themselves  to 
supply  their  principals  out  of  tallow  purchased  on  their  own 
account.  The  Common  Pleas  and  Exchequer  Chamber  were 
each  equally  divided  on  the  point.  But  in  the  House  of  Lords 
it  was  held  unanimously  that  a  custom  which  so  entirely  altered 
the  intrinsic  character  of  the  employment  could  not  bind  a 
principal  who  was  ignorant  of  it.  Lord  Chelmsford  said :  "  The 
usage  is  of  such  a  peculiar  character,  and  is  so  completely  at 
variance  with  the  relation  between  the  parties,  converting  a 
broker  employed  to  buy  into  a  principal  selling  for  himself,  and 
thereby  giving  him  an  interest  wholly  opposed  to  his  duty,  that 
I  think  no  person  who  is  ignorant  of  such  an  usage  can  be  held 
to  have  agreed  to  submit  to  its  conditions,  merely  by  employing 
the  services  of  a  broker,  to  whom  the  usage  is  known,  to 
perform  the  ordinary  and  accustomed  duties  belonging  to  such 
employment "  (m). 

In  Leuckhart  v.  Cooper  (n),  the  defendants  resisted  a  claim  to 

(A)  (1903)  8  Com.  Ca.  292.     And  see  7H.  L.  802  ;  reversing  41  L.  J.,  C.  P.  65, 

Fawcett  i>.  Baird,  (1900)  16  T.  L.  K.  198.  68  ;  39  L.  J.,  C.  P.  290  ;  L.  R.,  7  0.  P. 

(0  (1905)  10  Com.  Ca.  73  ;  10  Asp.  84 ;  L.  R.,  5  0.  P.  646. 
M.  C.  32  ;  21   T.  L.  E.  245.     Cf.  also  (m)  (1875)  L.  E.,  7  H.  L.  at  p.  838. 

Clydesdale  Shipowners'  Co.  K  Gallaher,  Cf.  Cropper  v.  Coot,  (1868)  L.  E.,  3  C.  P. 

(1907)  2  Ir.   E.   578,   affirmed  by  the  194  ;  GrisseU  v.  Bristowe,  (1868)  38  L.  J 

House  of  Lords,  (1908)  2  Ir.  E.  482,  C.  P.  10  ;  L.  E.,  3  C.  P.  112  ;  L.  R.,  4 

where  an  alleged  custom  of  discharge  0.  P.  36  ;  Seymour  v.  Bridge,  (1885)  54 

at  Belfast  by  "  whipping  "  was  held  uu-  L.  J.,  Q.  B.  347  ;  14  Q.  B.  D.  460  ;  Perry 

reasonable.  v.  Barnett,  (1885)  54  L.  J.,  Q.  B.  351  ; 

(ft)  (1901)  5  Com.  Ca.  343 ;  6  Com.  Ca.  14  Q.  B.  D.  467  ;  15  Q.  B.  D.  388. 
178.  (»)  (1836)  6  L.  J.,  C.  P.  131 ;  3  Bing. 

(0  (1875)  44  L.  J.,  C.  P.  362  ;  L.  E.,  N.  C.  99  ;  7  C.  &  P.  119  ;  3  Scott  521. 
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Sect.  190. 


A  general 
custom  con- 
trary to  law 
not  valid. 


goods  of  the  plaintiff,  which  had  been  warehoused  with  them  by 
his  factor,  on  the  ground  of  a  custom  in  the  City  of  London  for 
warehousemen  to  have  a  general  lien  upon  all  goods  remaining 
in  their  warehouses,  for  and  in  the  name  of  the  persons  by  whom 
they  were  retained  or  employed,  for  all  moneys  due  from  those 
persons  in  respect  of  certain  kinds  of  advances  and  expenses, 
and  claimed  a  general  lien  for  moneys  due  to  them  from  the 
factor.  It  was  held  that  this  custom  was  not  valid  as  against 
the  plaintiff,  for  it  extended  the  lien  to  all  goods  delivered  to  the 
warehouse  keeper,  whether  they  were  the  property  of  the  person 
who  employed  him  or  not,  and  was,  therefore,  unreasonable  and 
unjust. 

In  Gibson  v.  Crick  (o),  an  attempt  was  made  to  set  up  a  custom 
among  shipbrokers,  that  if  a  broker  merely  introduces  to  a  ship- 
owner another  broker  with  whom  he  subsequently  does  business, 
the  first  broker  is  entitled  to  a  commission  from  the  shipowner. 
But  the  Court  held  that  such  a  custom  would  be  unreasonable, 
and  that  evidence  of  it  ought  not  to  be  permitted. 

In  Walkers  v.  Sh.a,vf{p),  Channell,  J.,  held  that  the  custom 
of  the  London  corn  trade  that  on  a  sale  by  sample,  c.i.f.,  the 
buyer  cannot  reject  for  inferiority  to  sample,  was  not  unreason- 
able, being  limited  to  cases  in  which  the  inferiority  is  not  excessive 
or  unreasonable ;  but  that  it  would  not  be  reasonable  if  not  so 
limited  (q). 

191.  Again,  a  custom  not  confined  locally,  or  to  one  section  of 
a  trade,  but  prevailing  universally  throughout  it,  cannot  be  set 
up  if  it  conflicts  with  a  rule  of  law  or  is  inconsistent  with  any 
settled  legal  principle. 

Thus,  customs  with  regard  to  the  negotiability  of  bills  of 
exchange  and  promissory  notes,  which  were  contrary  to  settled 
rules  of  law,  were  treated  as  invalid  (r). 


(o)  (1862)  31  L.  J.,  Ex.  304  ;  1  H.  & 
C.  142  ;  2  F.  &  F.  766.  Of.  AUan  v. 
Sundius,  (1862)  81  L.  J.,  Ex.  307;  1 
H.  &  C.  123. 

(i^)  73  L.  J.,  K.  B.  825 ;  (1904)  2 
K.  B.  152. 

(g)  It  seems,  however,  that  such  a 
custom  would  be  bad  on  the  ground  that 
it  turns  a  condition  of  the  contract  into 
a  warranty,  and  hence  is  inconsistent 
with    the    written    contract  :    North- 


Western  Rubber  Co.  and  Huttenbaoh  & 
Co.,  In  re,  78  L.  J.,  K.  B.  51 ;  (1908)  2 
K.  B.  907.     See  infra,  s.  196. 

(r)  Edie  v.  East  India  Co.,  (1761)  2 
Burr.  1226  ;  Partridge  v.  Bank  of  Eng- 
land, (1846)  15  L.  J.,  Q.  B.  395  ;  9  Q.  B. 
899  ;  Hawkins  v.  Cardy,  (1698)  90  E.  E. 
869  ;  Carthew,  466  ;  1  Salk.  65.  And  as 
to  the  liability  of  an  indorser  :  Suse  v. 
Pompe,  (1860)  80  L.  J.,  C.  P.  75  ;  8  0.  B. 
(N.  s.)  538. 
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So  it  was  held  that  a  custom  of  carriers  to  exercise  a  general    Sect,  191. 
lien  for  moneys  due  from  the  owners  of  goods  carried  by  them 
did  not  defeat  the  right  of  an  unpaid  vendor  to  stop  the  goods, 
while  they  were  in  the  carrier's  hands,  in  transit  (s). 

In  Meyer  v.  Dresser  (t),  an  attempt  was  made  to  deduct  the 
value  of  goods  not  delivered  from  the  freight,  under  a  custom  of 
merchants  to  do  so,  said  to  be  universal  in  every  trade.  This 
was  not  allowed.  Erie,  C.  J.,  said  :  "  According  to  my  view  of 
the  law,  such  a  right  to  deduct  does  not  exist.  It  is,  therefore, 
to  my  mind,  a  self-evident  contradiction  to  say  that  the  law 
does  not  give  the  right,  and  yet  that  there  is  a  universally- 
established  usage  (which,  if  so  universally  established,  would  be 
the  law)  to  allow  it.  A  universal  usage  cannot  be  set  up  against 
the  law  "  (m). 

In  Attwood  V.  Sellar  {x),  it  appeared  that  it  had  for  seventy  or 
eighty  years  past  been  the  practice  of  British  average  adjusters 
to  treat  certain  port  of  refuge  expenses  as  particular  average, 
which  the  Courts  then  held  ought  by  law  to  be  treated  as  general 
average.  It  was  contended  that  the  practice  of  the  adjusters, 
which  had,  in  effect,  been  acquiesced  in  and  adopted  by  mer- 
chants, shipowners,  and  underwriters,  ought  to  be  followed. 
But  the  Court  of  Appeal,  confirming  the  majority  of  the  Queen's 
Bench,  declined  to  do  so. 

"  When  a  practice  of  this  kind  is  brought  to  the  test  of  legal 
decision,  and  is  found  to  be  erroneous  and  inconsistent  with  law, 
it  cannot  be  permitted  to  override  the  law  and  acquire  the  force 
of  law"  (t/). 

Similarly  an  alleged  custom  requiring  buyers  in  the  case  of  a 
sale  of  goods  by  description  to  take  the  goods,  though  not  in 
accordance  with  the  description,  cannot  be  maintained,  since  it 
would  deprive  the  buyer  of  his  right  to  reject  the  goods  as  not 
complying  with  the  description  {z) . 

192.  But  a  general  custom,  prevailing  throughout   a   trade,   where  no 
may  be  valid  if  it  deals  with  a  matter  on  which  the  law  has  no  l^^^_  *^ 

(«)  Oppenheim  v.  EusseU,  (1802)    3  (a;)  (1880)   49   L.   J.,   Q.   B.   516;   4 

B.  &  P.  42.     Of.  Leuckhart  v.  Cooper,  Q.  B.  D.  342  ;  5  Q.  B.  D.  286. 

(1836)  6  L.  J.,  C.  P.  131  ;  B  Bing.  N.  0.  (y)  Per  Cockburn,  C.  J.,  4  Q.  B.  D. 

99  ;  7  C.  &  P.  119  ;  3  Scott  521.  at  p.  364. 

(0  (1864)  33  L.  J.,  0.  P.  289  ;  16  C.  B.  (2)  North- Western   Rubber  Go.   and 

(S.  S.)  646.  Huttenbach  &  Co.,  In  re,  78  L.  J.,  K.  B. 

Oi)  33  L.  J.,  C.  P.,  p.  293.  51  ;  (1908)  2  K.  B.  907. 
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Sect.  192.  settled  rule,  and  in  a  manner  consistent  with  legal  principles ; 
and  after  repeated  proof  of  it  in  Courts  of  Justice,  it  may  be 
judicially  recognized  without  further  proof  (a). 

Still,  until  such  a  right  has  become  part  of  the  general  law, 
it  can  only  be  maintained,  if  challenged,  by  proof  of  accepted 
usage.  It  was  at  one  time  held  to  be  a  settled  point  that  a 
wharfinger  had  a  lien  upon  goods  in  his  hands  for  the  balance 
of  a  general  account  due  from  the  owner  (b).  But  in  Holderness 
V.  CoUinson  (c),  it  was  shown  that  this  rule  had  not  been 
acquiesced  in  at  Hull,  as  regarded  the  claims  of  wharfingers  to 
retain  the  goods  for  balances  other  than  in  respect  of  wharfage ; 
and  the  Court  held  that  the  wharfinger  must  make  out  bis  right 
to  the  general  lien,  and  that  he  had  failed  to  do  so  (d). 

Former  prac-        193.  In  former  times,  when  the  Courts  were  less  familiar  with 
ticeof  takmg   mercantile  questions  than  they  have  since  become,  and  when  on 

opinions  of  ^  •' 

business  men.  many  matters  no  definite  legal  principles  had  been  laid  down, 
a  practice  prevailed  of  taking  the  opinions  of  business  men  as 
to  the  rules  which  ought  to  govern  the  particular  case  before  the 
Court.  This  was  done,  sometimes,  by  consultation  with  mer- 
chants (e),  and  sometimes  by  hearing  their  opinions,  even  though 
unsupported  by  instances,  given  as  witnesses  (/) ;  and,  generally, 
the  opinion  of  the  jury  of  business  men  was  taken  on  the  whole 
matter  (g). 

(a)  For  example,  as  to  deductions  of  statutory  powers,  see  Dresser  v.  Bosan- 

new  for  old  in  insurance  claims  :  Poing-  quet,  (1863)  32  L.  J.,  Q.  B.  57,374;  4 

destre  v.  Royal  Exchange  Corp.,^  (1826)  B.  &  S.  460. 

E.  &  M.  378  ;  itifra,  s.  423.     As  to  de-  (e)  See  Kruger  v.  Wilcox,  (1755)  27 

clarations  under  open  policies  :  Stephens  B.   R.   168;    Ambler,   252;  Vallejo  v. 

V.  Australasian  Ins.  Co.,  (1872)  42  L.  J.,  "Wheeler,  (1774)  1  Cowp.  143  ;  Lewis  v. 

C.  P.  12  ;  L.  R.,  8  C.  P.  18.     Banker's  Rucker,    (1761)     2    Burr.    1167.      In 

general  lien :  Davis  v.  Bowsher,  (1794)  Pickering  r.  Barkley,  (1649)  (82  E.  R. 

5  T.  E.  488  ;  Brandao  v.  Barnett,  (1846)  587  ;  2  Roll.Abr.  248,  pi.  10),  merchants 

8  E.  E.  1622  ;  12  Cl.  &  F.  787  ;  3  0.  B.  were  consulted  on  a  demurrer. 
519.     Packer's  general  lien  :   Witt,  In  (/)  Camden    v.     Cowley,    (1763)   1 

re,  Shubrook,  Ex  parte,  (1876)  45  L.  J.,  W.  Bl.  417  ;  and  per  Lord  Hardwicke, 

Bk.  118  ;  2  Ch.  D.  489  ;  Deeze,  Ex  parte.  Baker  v.  Paine,  (1792)  1  Ves.  456. 
(1748)  1  Atk.  228.     As  to  the  negotia-  (.9)  In  Lickbarrow  -o.  Mason,  (1787) 

bility  of  bearer  securities,  Edelstein  v.  (2  T.  E.  63,  at  p.  73),  BuUer,  J.,  said; 

Schuler,  71  L.  J.,  K.  B.  572  ;  (1902)  2  "  We  find  in  Snee  v.  Prescot  that  Lord 

K.  B.  144  ;  7  Com.  Ca.  172.  Hardwicke  himself  was  proceeding  with 

(J)  Nay  lor  v.  Mangles,  (1794)  1  Esp.  great    caution,    not    establishing    any 

109  ;  Spears  v.  Hartley,  (1800)  3  Bsp.  81.  general  principle,  but  decreeing  on  all 

(c)  (1827)  6  L.  J.  (o.  s.),  K.  B.  17  ;  the  circumstances  of  the  case  put  to- 
7  B.  &  C.  212 ;  1  M.  &  R.  55.  gether.     Before  that  period  we  find  that 

(d)  Where    Wharfingers     act    under  in  Courts  of  law  aU  the  evidence  in 
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That  practice  has  now  fallen  into  disuse.  Settled  principles,  Sect.  193. 
which  have  been  to  a  great  extent  founded  upon  usages  and 
opinions  of  mercantile  men,  have  become  part  of  the  law  ;  and 
the  endeavour  of  the  Courts  now  mainly  is  to  preserve  the 
principles  thus  established,  and  to  develop  them  in  a  consistent 
manner,  as  the  new  circumstances  of  commerce  require  Qi). 

194.  But  still,  new  subject-matters   are   from   time  to  time  Need  of  in- 
introduced,  which  must  be  dealt  with  by  the  law  ;  and  it  becomes  new  matters ; 
necessary  that  the  Court  should  be  informed  how  those  matters  yabie^ui°atru- 
are  regarded  and  dealt  with  by  business  men,  in  order  to  give  ments. 
the  right  effect  to  transactions  respecting  them. 

This  is  well  marked  with  regard  to  negotiable  instruments. 
The  requirements  of  commerce  have  from  time  to  time  given 
rise  to  the  need  of  new  kinds  of  documents  by  which  rights  to 
money  or  to  goods  might  be  represented,  and  by  which  those 
rights  might  be  transferred  to  others.  New  classes  of  negotiable 
instruments  have  thus  come  into  use  ;  and  have  been  recognized 
by  the  Courts  as  having  those  characters  and  effects  which  evi- 
.  dence  has  shown  them  to  have  acquired  among  business  people. 
It  was  thus,  for  example,  that  the  negotiability  of  a  bill  of  lading 
as  an  instrument  which  represents  the  goods  was  determined,  on 
the  second  trial  of  Lickbarrow  v.  Mason  (i). 

mercantile  cases  was  thrown  together ;  of  exchange  and  promissory  notes,  the 

they  were  left  generally  to  the  jury,  and  judgment  delivered  by  Cockburn,  0.  J., 

they  produced  no  established  principle.  in  Goodwin  v.  Eobarts,  (1875)  44  L.  J., 

From  that  time  we  all  know  the  great  Ex.  157 ;  L.  R.,  10  Ex.  337.    As  to  bank 

study  has  been  to  find  some  certain  notes,  MiUer  v.  Kace,  (1758)  1  Burr.  452  ; 

general  principles,  which  shaU  be  known  1  Sm.  L.  C.  6th  ed.  468.    Foreign  bonds, 

to  all  mankind,  not  only  to  rule  the  par-  Gorgier  v.  Mieville,  (1824)  2  L.  J.  (o.  s.), 

ticular  case  then  under  consideration,  but  K.  B.  206  ;  3  B.  &  C.  45  ;  Simmons  v. 

to  serve  as  a  guide  for  the  future.    Most  London  Joint  Stock  Bank,  60  L.  J.,  Ch. 

of  us  have  heard  these  principles  stated,  313;    (1891)    1    Ch.    270.      Scrip    for 

reasoned  upon,  enlarged,  and  explained,  foreign  bonds,  Goodwin  v.  Robarts,  (1875) 

till  we  have  been  lost  in  admiration  at  44|  L.  J.,  Ex.  157  ;  45  L.  J.,  Ex.  748  ; 

the  strength  and  stretch  of  the  human  L.   E.,   10  Ex.  76,  337 ;   1  A.  C.  476. 

understanding.    And  I  should  be  very  Scrip  certificates  for  shares,  Eumball  «'. 

sorry  to  find  myself  under  a  necessity  of  Metropolitan  Bank,  (1877)  46  L.  J.,  Q.  B. 

differing  from  any  case  on  this  subject  346  ;  2  Q.  B.  D.  194  ;  Williams  i).  Colonial 

which  has  been  decided  by  Lord  Mans-  Bank,  (1888)  57  L.  J.,  Ch.  826  ;  38  Ch.  D. 

field,  who  may  be  truly  said  to  be  the  388  ;   36   Ch.   D.   659.    Iron  warrants, 

founder  of  the  commercial  law  of  this  Merchant  Banking  Co.  of  London  v. 

country."  Phoenix  Bessemer  Steel  Co.,  (1877)  46 

(A)  See  Smith's  Merc.  Law,  Introd. ;  L.  J.,  Ch.  418  ;    5    Ch.    D.    205.      Cf. 

Lowndes'  Mar.  Ins.,  Introd.  as  to  dividend  warrants.  Partridge  o. 

(i)  (1794)  5  T.  E.  683.     See,  as  to  bills  Bank  of  England,  (1846)  15  L.  J.,  Q.  B. 
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THE  CONTRACT. 


Sect.  195. 

The  custom 
must  relate  to 
the  subject  of 
the  contract. 


195.  That  a  custom  may  be  incorporated  into  a  contract  it 
must  relate  to  the  subject-matter  of  that  contract.  In  Phillipps 
V.  Briard  (/c),  a  charter-party  provided  that  the  ship,  which  was 
chartered  for  a  voyage  outward  only,  should  be  consigned  at  the 
port  of  discharge  to  the  charterer's  agents,  "  free  of  commission 
on  this  charter."  It  was  sought  to  add,  by  custom,  a  term  that 
the  charterer's  agents  should  be  entitled  to  procure  a  charter 
or  cargo  for  the  ship  outwards  from  that  port ;  or  should  be 
entitled  to  the  usual  broker's  commission  on  freight  if  a  charter 
or  cargo  were  obtained  through  others,  without  any  default  by 
them.     The  Court  refused  to  allow  this. 

Pollock,  C.  B.,  said :  "  Here  an  attempt  is  made,  not  to  explain 
the  contract  or  to  add  an  incident  to  it  by  custom,  but  to  make  a 
party  who  has  entered  into  one  contract  enter  into  a  second, 
which  imposes  on  him  an  obligation  of  paying  the  agent  com- 
mission on  the  return  voyage.  If  that  view  is  to  be  adopted, 
where  are  the  Courts  to  stop  ?  If  the  agent  is  to  be  held  entitled 
to  payment  on  the  back  voyage,  why  may  he  not  also  be  entitled 
to  payment  on  the  voyage  after  that?  There  is  no  authority 
showing  that  you  may  explain  an  instrument  by  parol  evidence 
in  the  manner  that  we  are  here  required  to  do.  In  fact,  this  is 
not  an  attempt  to  explain  a  contract  by  inserting  what  is  inci- 
dental to  it,  but  it  is  an  endeavour  to  introduce  another  contract, 
and  to  contend  that  the  defendant  agreed  to  do  another  thing 
than  that  which  he  contracted  to  do  "  {I). 

So,  in  Cockburn  v.  Alexander  (m),  a  charterer  was  not  permitted 
to  show  that  by  the  custom  of  the  port  of  loading  the  cost  of 
pressing  wool,  before  shipment,  should  be  paid  by  the  shipowner, 
the  charter-party  being  silent  on  the  point. 


It  must  be 
consistent 
with  the 
contract. 


196.  And  the  custom  must  be  consistent  with  the  expressed 
contract.  If  it  be  inconsistent  with  any  agreed  term,  the  parties 
must  be  considered  to  have  excluded  it.     "  You  may  translate 


395  ;  9  Q.  B.  399  ;  debentures,  Crouch  v. 
Credit  Foncier  of  England,  (1873)  42 
L.  J.,  Q.  B.  188  ;  L.  K.,  8  Q.  B.  374  ; 
Bechuanaland  Exploration  Co.  v.  London 
Trading  Bank  67  L.  J.,  Q.  B.  986  ;  (1898) 
2  Q.  B.  658  ;  Edelstein  v.  Schuler,  71 
L.  J.,  K.  B.  572  ;  (1902)  2  K.  B.  144 ;  7 
Com.  Ca.  172  ;  wharfingers'  certificates, 
Gunn  V.  Bolokow,  (1875)  44  L.  J.,  Ch. 


732  ;  L.  R.,  10  Ch.  491 ;  bonds  negotiable 
abroad,  Picker  v.  London  and  County 
Banking  Co.,  (1887)  56  L.  J.,  Q.  B.299  ; 
18  Q.  B.  D.  515. 

(70  (1856)  25  L.  J.,  Ex.  233  ;  1  H.  & 
N.  21. 

(0  25  L.  J.,  Ex.  at  p.  230. 

(m)  (1848)  18  L.  J.,  C.  P.  74  ;  6  G.  B. 
791. 
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the  words  of  a  contract ;  you  cannot  vary  or  alter  it  "  (n).    It  is,    Sect.  196. 
however,  often  difficult  to  apply  this  rule ;  and  the  inclination  of 
the  Courts  appears  to  have  been  to  give  effect  to  a  custom  unless 
it  is  unmistakably  in  conflict  with  the  contract.     The  following 
cases  will  illustrate  the  matter : — 

In  Hutchinson  v.  Tatham  (o),  a  charter-party  had  been  entered 
into  by  the  defendants  "  as  agents  to  merchants,"  and  they  in 
fact  made  the  contract  for  a  principal ;  but  they  did  not  disclose 
his  name  within  a  reasonable  time,  and  were  themselves  sued 
upon  the  charter-party,  on  the  ground  of  a  trade  usage  that  if 
the  principal's  name  was  not  disclosed  within  a  reasonable  time 
after  signing  the  charter-party  the  broker  became  personally 
liable  on  it.  It  was  held  that  this  was  not  inconsistent  with  the 
contract  (p) ;  though  a  custom  that  the  defendants  should  be 
liable  as  principals  under  all  circumstances  would  have  contra- 
dicted it,  and  been  inadmissible  {q).  And  where  the  contract 
contained  an  arbitration  clause  making  the  broker  an  arbitrator 
in  case  of  dispute,  it  was  held  that  a  custom  to  treat  the  broker 
as  the  principal  was  inconsistent  with  that  clause,  and  could  not 
be  introduced  (r). 

In  Brown  v.  Byrne  (s),  it  was  held  that  a  custom  at  Liverpool, 
the  port  of  discharge,  to  deduct  three  months'  discount  from  the 
freight  payable  under  bills  of  lading  on  goods  coming  from 
certain  ports,  was  not  inconsistent  with  a  bill  of  lading  which 
required  freight  to  be  paid  on  delivery,  at  a  certain  rate.  "  The 
consignee  undertakes  to  pay  freight  on  delivery  after  that  rate, 
the  shipowner  undertakes  to  allow  three  months'  discount  on 
freight  paid  after  that  rate ;  the  latter  contract  is  dependent  on 
the  former,  but  is  not  repugnant  to  it.  If  the  bill  of  lading  had 
expressed,  or  if  from  the  language  of  it  the  intention  of  the 

(m)  Per  Lord  Halsbury  in  Tancred  v.  Fleet  v.  Murton,  (1871)  41  L.  J.,  Q.  B. 

Steel  Co.  of  Scotland,  (1890)  15  A.  C.  49  ;  L.  E.,  7  Q.  B.  126. 
125,  p.  137.     Cf.  Royal  Exchange  Ship-  (q)  Per  Brett,  J.,  (1873)  L.R.,  8  C.  P. 

ping  Co.    c.   Dixon,  (1886)   56  L.  J.,  at  p.  487.     Cf.  Pike  u.  Ongley,  (1887) 

Q.  B.    266  ;    12  A.   C.  11.     Cf.  North-  56  L.  J.,  Q.  B.  373  ;  18  Q.  B.  D.  708. 
Western  Rubber  Co.  and  Huttenbach  &  (r)  Barrow  v.  Dyster,  (1884)  13  Q.  B. 

Co.,  In  re,  78  L.  J.,  K.  B.  51 ;  (1908)  2  D.  635. 
K.  B.  907.  («)  (1854)  23  L.  J.,  Q.  B.  313  ;  3  E.  & 

(o)  (1873)  42  L.  J.,  C.  P.  260  ;  L.  E.,  B.   703.     And  see    Falkner    v.    Earle, 

8  C.  P.  482.  (1863)  32  L.  J.,  Q.  B.  124  ;  3  B.  &  S. 

(_p)  And  see  Humfrey  v.  Dale,  (1857)  360,  on  the  same  point. 
27  L.  J.,  Q.  B.  390 ;  E.  B.  &  E.  1004 ; 
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Sect.  196.  parties  could  have  been  collected,  that  the  freight  at  the  specified 
rate  should  be  paid  free  from  all  deductions,  customary  or  other- 
wise, then  it  would  have  been  repugnant  to  it  to  set  up  the 

usage "(0. 

In  Hay  ton  v.  Irwin  (u),  a  ship  ordered  to  Hamburg  to  dis- 
charge got  to  Stade,  which  was  the  nearest  point  to  which  she 
could  get  with  her  full  cargo,  and  was  ready  to  deliver  there. 
But  the  charterer  refused  to  take  delivery  of  any  part  of  the 
cargo  at  that  place,  and  alleged  that  by  a  custom  of  the  port  of 
Hamburg  he  was  not  bound  to  take  delivery  at  Stade,  or  else- 
where than  at  the  port  of  Hamburg.  It  was  held,  on  demurrer, 
that  the  custom  was  inconsistent  with  the  terms  of  the  charter- 
party,  by  which  the  vessel  was  to  go  to  the  port  of  discharge, 
"  or  so  near  thereto  as  she  can  safely  get,  and  deliver,  &c."  and 
that  it  was  therefore  excluded. 

But  a  custom  for  the  ship  to  discharge  partly  at  one  place, 
and  then,  after  being  lightened,  to  proceed  to  another  place  in 
the  port,  would  not  be  inconsistent  with  the  clause  in  the  charter- 
party  above  mentioned  (x).  And  a  custom  that  the  time  occupied 
in  thus  moving  from  one  part  of  the  port  to  the  other  should  not 
be  counted  as  lay  days,  was  held  not  inconsistent  with  a  provision 
for  discharge  in  a  certain  number  of  "  running  days  "  (y). 

A  custom  to  pay  freight  on  the  bill  of  lading  quantity,  plus 
2  per  cent.,  is  inconsistent  with  a  provision  for  payment  "on 
gross  weight  at  Queen's  beam  "  (z).  And  a  custom  to  load  at  a 
certain  average  rate  is  excluded  by  a  clause  that  cargo  shall  be 
loaded  "  as  fast  as  the  steamer  can  receive  ....  but  according 
to  the  custom  of  the  port "  (a). 

Where  a  charter-party  provided  for  a  discharge  in  a  certain 
number  of  "  weather  working  days,"  evidence  was  held  inadmis- 
sible of  a  custom  at  the  port  of  discharge  that  a  "  surf  day,"  as 
fixed  by  the  captain  of  the  port,  should  not  be  reckoned  as  a 
weather  working  day ;  such  a  custom  would  contradict  the  plain 
meaning  of  "  weather  working  day,"  since  a  surf  day  was  not 

(0  Per  Coleridge,  J.,  delivering  the  customs  afEecting  delivery  "  alongside," 

judgment,  (1864)  23  L.  J.,  Q.  B.  p.  316.  see  infra,  s.  463. 

iu)  (1879)  5  C.  P.  D.  130.  («)  Gulf  Line  v.  Laycock,  (1901)  7 

(*)  Nielsen  v.  Wait,  (1885)  56  L.  J.,  Com.  Ca.  1. 

Q.  B.  87  ;  14  Q.  B.  D.  516  ;  16  Q.  B.  D.  (a    Metcalfe  v.  Thompson,  (1902).18 

67'  T.  L.  E.  706. . 

(y)  Ibid.    See  infra,  a.   628.    As  to 
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necessarily  one  on  which  discharge    at    the   ship's   side   was    Sect.  196. 
rendered  impossible  by  the  weather  (b). 

The  following  are  illustrations  from  policies  of  insurance : — 

In  Blackett  v.  Eoyal  Exchange  Ass.  Co.  (c),  it  was  held  that 
evidence  could  not  be  given  of  a  usage  that  boats  slung  upon  the 
outside  of  the  ship,  on  the  quarter,  were  not  protected  by  a  policy 
on  the  ship,  "  boat,"  &c.,  in  the  ordinary  form. 

In  Hall  V.  Janson  (d),  an  action  was  brought  on  a  policy  upon 
money  advanced  on  account  of  freight,  which  contained  the 
memorandum  that  freight  was  "  warranted  free  from  average 
under  51.  per  cent,  unless  general,  &c."  It  was  held  that  an 
alleged  custom,  that  insurers  of  money  advanced  on  account  of 
freight  were  not  liable  to  make  good  any  part  of  a  general 
average  loss  or  contribution,  was  not  consistent  with  the  words 
of  the  policy. 

In  Dickenson  v.  Jar  dine  (e),  a  custom  that  underwriters  were 
not  liable  for  a  general  average  loss  of  cargo  by  jettison,  beyond 
the  owner's  share  of  the  average,  was  held  to  be  inconsistent 
with  a  policy  which  expressly  covered  loss  by  jettison.  On  the 
other  hand,  in  Miller  v.  Titherington  (/),  it  was  held  that  a 
custom  among  shipowners  and  underwriters  in  the  timber  trade 
from  British  North  America,  that  underwriters  of  policies  on 
ships,  in  the  ordinary  form,  should  not  pay  towards  any  general 
average  contribution  payable  by  the  shipowner  on  account  of  the 
jettison  of  timber  stowed  on  deck,  was  not  inconsistent  with  the 
words  of  the  policy.  The  custom  there  limited  the  liability  of 
the  underwriter  for  general  average  only  in  regard  to  a  part  of 
the  cargo,  and  left  the  liability  as  to  the  remainder  standing. 

197.  Where  a  custom  is  local  only,  some  difficulty  may  arise  Effect  of 

.     .  , .        . ,   .    ,  J        J      1  .  1    1        ,  1     .  1  local  customs 

m  importmg  it  into  a  contract  which  has  been  made  m  one  place 
and  is  to  be  performed  in  another,  or  which,  having  been  made 
with  one  person,  has  been  transferred  by  him  to  another  else- 
where; and  these  are  ordinary  characteristics  of  the  contracts 
with  which  we  have  to  deal.  As  the  ground  upon  which  a 
custom  may  add  a  term  to  a  contract  is  that  the  parties  are 

(*)  Bennetts  r.  Brown,  77  L.  J.,  K.  B.  B.  500. 
515 ;  (1908)  1  K.  B.  490  ;  13  Com.  Ga.    (e)  (1868)  37  L.  J.,  C.  P.  321  ;  L.  E., 

110  ;  11  Asp.  M.  0.  10  ;  24  T.  L.  E.  199.  3  0.  P,  639. 

(c)  (1832)  1  L.  J.,  Ex.  101  ;  2  C.  &  J.  (/)  (1862)  30  L.  J.,  Ex.  217  ;  31 
244.  L.  J.,  Ex.  363  ;  6  H.  &  N.  278  ;  7  H.  & 

(d)  (1855)  24  L.  J.,  Q.  B.,  97  ;  4  E.  &  N.  954. 
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Sect.  197. 


When  recog- 
nized 

throughout 
the  trade. 


presumed  to  have  known  of  it,  and  to  have  tacitly  adopted  it, 
it  seems  clear  that  no  custom  can  qualify  or  add  to  the  contract 
unless  it  was  well  known  and  habitually  followed  by  persons 
engaged  in  that  trade  at  the  place  where  the  contract  was  made. 

The  same  remark  applies  to  the  meanings  of  words  used  in 
the  contract.  If  it  is  sought  to  give  them  a  peculiar  customary 
sense,  that  must  have  been  the  one  customarily  adopted  in  that 
connection  at  the  place  where  the  original  contract  was  made. 
Thus,  in  Holman  v.  Peruvian  Nitrate  Co.  (g),  it  was  held  that 
the  words  "  working  days,"  in  a  charter-party  made  in  London, 
could  not  be  interpreted  by  reference  to  a  local  usage  at  Iquique, 
the  loading  port,  not  to  count  surf  days  as  working  days. 
"  Where  a  custom  is  purely  local,  it  cannot  be  taken  to  control 
or  explain  the  words  of  a  written  instrument  unless  it  was 
known  to  the  parties  "(h). 

But  this  seems  to  be  too  widely  stated,  since  where  a  custom, 
or  customary  meaning  of  words,  is  habitually  observed  by  those 
engaged  in  a  branch  of  the  carrying  trade,  it  may  be  presumed 
that  it  is  adopted  by  shipowners  and  merchants  who  go  into  that 
trade.  This  was  the  case  in  Bottomley  v.  Forbes  (i),  and  Buckle 
V.  Knoop  (k),  where  the  usage  relied  on  was  one  generally 
recognized  in  the  trade  of  bringing  cotton  from  Bombay  to 
London. 

In  the  latter  case,  Kelly,  C.  B.,  said  (I) :  "  The  contract  was 
entered  into,  as  I  understand,  in  London,  through  London 
brokers,  and  between  mercantile  men  in  London  and  Liverpool, 
and  the  subject-matter  of  it  relates  to  things  and  circumstances 
existing  in  and  having  relation  to  Bombay,  London  and  Liverpool. 
I  am  of  opinion  that  evidence  of  usage  is  admissible  to  show 
any  customary  interpretation  put  in  Bombay,  London  and 
Liverpool  on  a  contract  that  is  constantly,  perhaps  daily, 
entered  into  by  Bombay  and  London  and  Liverpool  merchants. 
It  was  said  by  Mr.  James  that  there  was  no  evidence  here  that 
any  of  the  parties  to  the  contract  had  ever  heard  of  the  custom. 


0)  (1878)  5  Sess.  Ca.  (4th  ser.)  657. 
Cf.  Bennetts  v.  Brown,  77  L.  J.,  K.  B. 
515  ;  (1908)  1  K.  B.  490  ;  13  Com.  Ca. 
110;  11  Asp.  M.  C.  10;  24  T.  L.  E. 
199. 

(/t)  Per  Lord  President  (Inglis),  ibid. 


53  L.  T.  765,  per  Charles,  J.  ;  Gill  ii. 
Browne,  (1893)  53  Fed.  Rep.  394. 

(0  (1838)  8  L.  J.,  C.  P.  85  ;  5  Bing. 
N.  C.  121. 

(Ji)  (1867)  36  L.  J.,  Ex.  49  ;  L.  E.,  2 
Ex.  125. 


at  p.  671.    Cf.  Hick  v.  Tweedy,  (1890)  (I)  36  L.  J.,  Ex.  49,  at  p.  53. 
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I  think  the  jury  may  presume,  and  the  jury  were  bound  to  Sect.  197. 
presume,  that  any  one  who  enters  into  a  contract  of  a  nature 
commonly  and  frequently  entered  into  amongst  persons  dealing 
in  a  particular  commodity,  or  engaged  in  a  particular  trade  to 
which  that  contract  relates,  knows,  as  he  is  bound  to  know,  of 
every  usage  bearing  upon  the  interpretation  of  a  contract  of 
such  a  nature.  I  think,  therefore,  as  the  evidence  shows  that 
it  was  customary  among  London  and  Liverpool  merchants 
trading  and  freighting  ships  to  and  importing  goods  from 
Bombay  to  put  this  interpretation  upon  a  contract  of  this 
nature,  it  was  admissible;  and,  the  jury  having  found  on  it  in 
favour  of  the  interpretation  contended  for  on  the  part  of  the 
plaintiff,  that  such  is  the  interpretation  which  we  must  likewise 
put  upon  this  contract,  although  the  evidence  of  usage  is  merely 
confirmatory  of  the  construction  which  I  should  without  it  have 
been  disposed  to  put  on  the  words  used  "  (m). 

198.  And  in  Norden  Steamship  Co.  v.  Dempsey  (n),  the  charter-  Norden 
party  was  made  at  Eiga,  between  a  merchant  of  that  place  and  ^.  D^psey." 
the  owners  of  the  foreign  steamship  Pamona.  She  was  to 
carry  a  cargo  of  sleepers  "  from  Miihlgraben  to  Liverpool ; " 
"  discharging  dock  to  be  ordered  on  arrival  of  steamer  at  Liver- 
pool." The  sleepers  were  shipped  by  the  charterer  in  two 
parcels,  under  bills  of  lading  which  made  them  deliverable  to 
order  or  assigns.  One  of  the  parcels  was  consigned  direct  to 
the  defendant,  a  timber  merchant  at  Liverpool,  and  he  was  also 
assignee  of  the  other  bill  of  lading.  The  Pamona  on  her 
arrival  at  Liverpool  was  ordered  to  the  Canada  Dock,  one  of 
the  two  usual  docks  for  timber  ships,  and  she  got  in  there  on 
September  13th ;  but,  owing  to  the  crowded  state  of  the  dock, 
she  did  not  get  to  the  quay,  where,  by  the  regulations,  the 
discharging  must  take  place,  until  the  17th ;  and  the  question 
was  whether  the  lay  days  began  to  run  on  the  13th  or  not.  The 
defendant  sought  to  show  that  there  was  a  custom  at  Liverpool 
that,  in  case  of  timber  ships,  the  lay  days  commenced  only  from 
the  mooring  of  the  vessel  at  the  quay ;  and  for  that  purpose  his 
counsel  asked  one  of  his  witnesses,  "  Is  there  any  custom  in  the 

(m)  Of.  Brown  o.  Byrne,  (1854)   23  (»)  (1876)  45  L.  J.,  C.  P.  764  ;  IC.P. 

L.   J.,    Q.  B.  313;    3    E.   &  B.    703;  D.  654  ;  approved  by  Kennedy,  L.  J. ,  in 

Hathesing  v.  Laing,  (1873)  43  L.  J.,  Oh.  Leonis,  S.S.   Co.  v.  Rank  (1),  (1908)  1 

233  ;  L.  E.,  17  Eq.  92.  K.  B.  499  at  p.  520,  521. 
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Sect.  198.  port  of  Liverpool,  with  regard  to  ships  in  the  timber  trade,  as 
to  when  they  are  deemed  to  have  arrived  at  their  usual  place 
of  discharge?"  The  question  was  objected  to,  and  was  not 
allowed  by  Lush,  J.,  who  tried  the  case,  on  the  ground  that 
the  supposed  custom  was  too  limited,  being  confined  to  a 
particular  trade  and  to  vessels  bringing  a  particular  description 
of  cargo. 

The  Court,  however,  after  consideration,  held  that  the  question 
ought  to  have  been  allowed,  and  ordered  a  new  trial.  Lord 
Coleridge,  C.  J.,  said :  "  Principle  and  authority  have  alike 
decided  that  where  the  question  is  what  particular  part  of  an 
extensive  port  a  vessel  must  have  reached  before  she  can  be  said 
to  have  arrived  at  her  destination,  evidence  may  be  given  as  to 
the  usage  of  the  port  in  that  respect.  Such  evidence  has  been 
allowed  by  judges,  and  the  propriety  of  receiving  it  has,  upon 
many  occasions,  been  recognized  by  the  Courts,  upon  the  ground 
that  it  is  not  offered  for  the  purpose  of  contradicting,  but  merely 
to  explain  the  contract." 

Brett,  J.,  said :  "  As  to  the  first  point,  whether  the  proposed 
question  would  add  to  or  vary  the  terms  of  the  charter-party,  if 
that  was  the  effect  of  it  I  think  it  was  inadmissible.  This 
charter-party  was  made  at  Eiga.  To  attempt  to  vary  it  by 
showing  a  custom  of  the  port  of  Liverpool,  evidence  of  which 
would  be  admissible  only  upon  the  supposition  that  it  was  known 
to  both  parties  to  the  contract,  could  not  be  allowed.  I  do  not 
accede  to  the  proposition  that  there  is  any  distinction  in  this 
respect  where  one  of  the  parties  to  the  contract  is  a  foreigner  (o) ; 
but  I  do  not  think  the  proposed  question  has  the  effect  of  varying 
the  terms  of  this  charter-party.  The  contract  is  to  carry  the 
cargo  to  Liverpool,  a  certain  number  of  days  being  allowed  for 
loading  the  ship  at  the  port  of  loading,  and  for  unloading  her  at 
the  place  of  discharge.  Here,  Liverpool  is  the  place  of  discharge. 
The  question,  therefore,  is,  what  is  the  meaning  of  '  Liverpool '  ? 
It  is  not  contended  that  the  vessel  arrived  at  Liverpool  the 
moment  she  entered  the  Mersey,  but  only  when  she  entered  a 
Liverpool  dock — when  she  arrived  at  a  place  where,  according  to 

(o)  The  report  in  the  Law  Journal  is  and  therefore  it  cannot  be  assumed  that 

fuller.    The    learned    judge    added  :—  at  the  time  the  contract  was  made  the 

"And  I  think  that  it  cannot  be  ad-  parties  to  the  contract  knew   of  that 

mitted,  because  it  is  not  the  custom  of  custom  : "  45  L.  J.,  C.  P.  at  p.  769. 
the  place  where  the  contract  was  made, 
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the  custom  of  the  port,  she  was  considered  as  an  arrived  ship.    Sect.  198. 
It  is  then  only  that  the  lay  days  are  to  commence." 

Hence  it  was  held  that  the  special  custom  of  the  timber 
trade  at  Liverpool  might  be  binding  upon  foreign  shipowners, 
though  the  charter  was  made  abroad  with  a  foreign  charterer, 
and  though  presumably  both  parties  were  ignorant  of  the 
custom.  For  the  custom  was  alleged  to  be  one  at  the  port,  not 
in  the  trade  generally ;  and  no  attempt  was  made  to  show  that 
the  charterer  and  the  shipowners  were  aware  of  it  (p). 

199.  Even  apart  from  custom,  where  a  contract  made  in  one  As  to  matters 

to  rip  TIPT" 

place  relates  to  something  to  be  done  elsewhere,  it  may  well  be  formed 
implied  that  it  is  made  on  the  understanding  that  things  are  to  ^°'^^^^y- 
be  done  in  a  reasonable  way,  having  regard  to  the  practices  of 
that  other  place,  although  they  may  not  be  known  to  the  parties. 
That  is  the  case,  as  we  have  seen,  with  regard  to  the  manner  of 
packing  goods  for  shipment  (q).  So,  also,  with  regard  to  the  way 
in  which  they  should  be  delivered  at  the  port  of  discharge  (?•). 
Similarly  where  the  named  place  of  discharge  is  a  port,  that 
must  be  understood  as  meaning  not  any  part  of  the  named  port, 
but  the  port  in  a  commercial  sense,  "as  it  would  be  understood 
by  persons  engaged  in  shipping  business,  and  in  regard  to  the 
arrival  of  a  ship  there  for  purposes  of  the  charter-party  "(s). 

200.  Further,  though   a   custom   may  exist  at  the  place  at  As  against 
which  a  bill  of  lading  is  made,  and  so  form  part  of  the  contract  bm°of  Lding. 
between  the  actual  parties  to  it,  it  does  not  perhaps  follow  that 

the  custom  will  affect  the  rights  of  one  who  takes  over  the  goods 
and  the  contract  without  knowledge  of  the  custom. 

In  Kirchner  v.  Venus  (f),  the  question  was  whether  a  shipowner 
could  claim  a  lien  on  goods  shipped  at  Liverpool  for  Sydney,  for 
freight  which  was  by  the  bill  of  lading  made  payable  in  England, 
in  advance:  the  freight  not  having,  in  fact,  been  paid.  The 
shipowner  set  up  a  custom,  said  to  obtain  at  Liverpool,  that 
shipowners  should  not  lose  their  lien  for  freight,  although  it 

(p)  Cf.  Brereton  v.  Chapman,  (1831)  580.     Cf.  Clydesdale  Shipowners'  Co.  v. 

7  Bing.  559  ;  5  M.  &  P.  526.  GaUaher,  (1907)  2  Ir.  E.  578  ;  (1908)  2 

(?)  Benson    v.    Sohnieder,    (1817)    7  Ir.  E.  482.     See  infra,  ss.  461,  462. 

Taun.  273  ;  1  Moo.  21,  76  ;  Cuthbert  v.  («)  Leonis  S.S.  Co.  v.  Bank  (1),  (1908) 

Gumming,  (1865)  24  L.  J.,  Ex.  198,  310  ;  1  K.  B.  499  at  p.  520. 

11  Ex.  405.  (O  (1859)   14   E.  E.   948  ;    12   Moo. 

(r)  Marzetti  v.  Smith,  (1883)  49  L.  T.  P.  C.  361. 
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Sect.  200.  were  made  payable  in  England  and  the  goods  were  deliverable 
abroad.  But  the  Privy  Council  held  that  such  a  custom  at 
Liverpool  could  not  affect  the  rights  of  the  indorsees  of  the  bill 
of  lading,  who  lived  at  Sydney. 

That  question  arose  prior  to  the  Bills  of  Lading  Act,  1855. 
The  bill  of  lading  contract  did  not  therefore  pass  to  the  indorsees, 
so  that  possibly  the  decision  on  the  above  point  would  not  now 
apply  (u).  Whether  terms  which  are  not  expressed  in  a  bill  of 
lading  can  form  part  of  the  contract  which  arises,  under  that  Act, 
between  the  shipowner  and  indorsee,  does  not  appear  to  have 
been  decided. 

(u)  See  infra,  ss.  606,  663. 
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Conflict  of  laws    201 

The  law  of  the  place  of  contract- 
ing     202 

Displaced  by  a  difEerent  intention — 
Place  of  performance 203 

Master's  authority  determined  by 
the  law  of  the  flag   20i 

Shipowner's  liability  determined  by 
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So,  too,  the  effect  of  the  contract 
generally    206 

Meanings  of  terms  used — Rules  as 
to  performance 207 


SECT. 

Law  of  place  of  performance  does 
not  excuse  non-performance  ....  208 

Law  of  place  of  delivery 209 

Intention  not  to  adopt  the  law  of 

the  flag 210 

Master's    authority   to    deal  with 
cargo  determined  by  the  flag  law  211 

Through  contracts   212 

Validity  of  contract — Form   213 

Illegality  by  English  law  21i 

Contracts  valid  at  the  place  of  per- 
formance      215 

Illegality  by  foreign  law     216 

Stipulations  void  by  foreign  law  . .  217 


201.  It  often  happens  that'  the  parties  to  a  bill  of  lading  or  conflict  of 
charter-party  are  of  different  nationalities,  and  that  the  places  ^^^' 
at  which  the  contract  is  to  be  performed  belong  to  states  in 
which  the  rules  of  law  differ  from  one  another,  and  from  those 
of  the  place  where  the  contract  was  made.  Hence  it  is  not 
surprising  that  questions  arise  as  to  the  law  by  which  the  effect 
of  the  contract,  or  the  manner  of  performing  it,  is  to  be  governed 
or  its  validity  is  to  be  tested.  Eather  it  may  be  wondered  at 
that  difficulties  on  these  points  do  not  more  often  occur.  The 
decisions  upon  them  are  comparatively  few,  and  they  can 
scarcely  be  said  to  establish  rules  which  may  be  applied  with 
complete  confidence.  Certain  rules  and  principles  have,  how- 
ever, been  laid  down,  and  it  is  important  to  consider  their 
effect. 

203.  The  ordinary  rule  adopted  in  our  Courts  is  that  the  law  of  The  law  of 
the  place  at  which  a  contract  was  made  determines  its  effect  (a),  contracting. 


(a)  Peninsular  &  Oriental  Co.  v, 
Shand,  (1865)  16  E.  R.  103 ;  3  Moo.  P. 
C.  (N.  s.)  372 ;  12  L.  T.  808  ;  Trimbey 
V.  Vignier,  (1884)  3  L.  J.,  C.  t.  246 ;  1 

C. — C. 


Biug.  N.  C.  151  ;  4  M.  &  Scott,  695  ;  6 
C.  &  P.  25;  Story,  Conflict  of  Laws, 
ss.  242,  263. 
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Sect.  202.  "  It  is  generally  agreed  that  the  law  of  the  place  where  the  con- 
tract is  made  is  prima  facie  that  which  the  parties  intended,  or 
ought  to  be  presumed  to  have  adopted,  as  the  footing  upon  which 
they  dealt,  and  that  such  law  ought,  therefore,  to  prevail  in  the 
absence  of  circumstances  indicating  a  different  intention — as,  for 
instance,  that  the  contract  is  to  be  entirely  performed  elsewhere, 
or  that  the  subject-matter  is  immoveable  property  situate  in 
another  country,  and  so  forth  "  (h). 


Displaced  by 
a  difEerent 
intention. 


Place  of 
performance. 


203.  But  this  ordinary  •prima  facie  rule  is  displaced  where  a 
clear  intention  of  the  parties  to  the  contrary  can  be  gathered  from 
the  contract  itself,  or  from  the  nature  of  the  transaction.  Thus, 
it  has  been  laid  down  that  where  a  contract  made  in  one  place 
is  to  be  performed  entirely  in  another  place,  where  the  law  is 
different,  the  presumption  is,  that  the  law  of  the  place  of 
performance  is  that  which  is  to  determine  its  effect  (c). 

"  If  a  contract  is  made  in  one  country  to  be  carried  out  between 
the  parties  in  another  country,  either  in  whole  or  in  part,  unless 
there  appears  something  to  the  contrary,  it  is  to  be  concluded  that 
the  parties  must  have  intended  that  it  should  be  carried  out 
according  to  the  law  of  that  other  country  "  (rf). 

But  neither  is  this  presumption  conclusive.  In  each  case 
the  whole  character  and  circumstances  of  the  contract  must  be 
considered,  to  ascertain  the  real  or  probable  intention. 

Bowen,  L.  J.,  delivering  the  judgment  of  the  Court  of  Appeal, 
in  Jacobs  v.  Credit  Lyonnais  (e),  said  : — "  It  is  obvious,  however, 
that  the  subject-matter  of  each  contract  must  be  looked  at  as  well 
as  the  residence  of  the  contracting  parties  or  the  place  where  the 
contract  is  made.  The  place  of  performance  is  necessarily,  in 
many  cases,  the  place  where  the  obligations  of  the  contract  will 
have  to  be  enforced,  and  hence,  as  well  as  for  other  reasons,  has 
been  introduced  another  canon  of  construction,  to  the  effect  that 
the  law  of  the  place  of  fulfilment  of  a  contract  determines  its 
obligations.  But  this  maxim,  as  well  as  the  former,  must  of 
course  give  way  to  any  inference  that  can  legitimately  be  drawn 


(J)  Per  Willes,  J.,  Lloyd  v.  Guibert, 
(1865)  L.  E.,  1  Q.  B.  115,  at  p.  122. 

(c)  Story,  Conflict,  s.  280  ;  London 
Assurance  v.  Comp.  de  Moagens,  (1897) 
167  U.  S.  149. 

(d)  Per    Lord   Esher,    Chateuay   v. 


Brazilian,  &c.  Co.,  (1891)  1  Q.  B.  79; 
and  see  per  Lord  Mansfield,  Kobinson  v. 
Bland,  (1760)  2  Burr.  1077,  p.  1078. 

(e)  (1884)  53   L.  J.,  Q.  B.  156 ;  12 
Q.  B.  D.  589. 
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from  the  character  of  the  contract  and  the  nature  of  the  trans-    Sact.  203. 
action.     In  most  cases,  no  doubt,  where  a  contract  has  to  be 
wholly  performed  abroad,  the  reasonable  presumption  may  be 
that  it  is  intended  to  be  a  foreign  contract  determined  by  foreign 
law ;  but  this  prima  facie  view  is  in  its  turn  capable  of  being 
rebutted  by  the  expressed  or  implied  intention  of  the  parties  as 
deduced  from  other  circumstances.     Again,  it  may  be  that  the 
contract  is  partly  to  be  performed  in  one  place  and  partly  in 
another.     In  such  a  case  the  only  certain  guide  is  to  be  found 
in  applying  sound  ideas  of  business  convenience  and  sense  to 
the  language  of  the  contract  itself,  with  a  view  to  discovering 
from  it  the  true  intention  of  the  parties.    Even  in  respect  of 
any  performance  that  is  to  take  place  abroad,  the  parties  may 
still  have  desired  that  their  liabilities  and  obligations  shall  be 
governed  by  Enghsh  law ;  or  it  may  be  that  they  have  intended 
to  incorporate  the  foreign  law  to  regulate  the  method  and  manner 
of  performance  abroad  without  altering  any  of  the  incidents  which 
may  attach  to  the  contract  according  to  English  law.     Stereo- 
typed rules  laid  down  by  judicial  writers  cannot,  therefore,  be 
accepted  as  infallible  canons  of  interpretation  in  these  days, 
when  commercial  transactions  have  altered  in  character  and 
mcreased  in  complexity ;  and  there  can  be  no  hard-and-fast  rule 
by  which  to  construe  the  multiform  commercial  agreements  with 
which  in  modern  times  we  have  to  deal "  (/). 

204.  With  regard,  however,  to  contracts  for  carrying  goods  by  Master's 
sea,  a  more  definite  rule  has  been  laid  down.    It  was  decided,  determined 
with  great  authority,  in  Lloyd  v.    Guibert(.9),   that,   in   some  ^^efla^'''^°^ 
respects  at  any  rate,  the  law  of  the  flag,  or  nationality,  of  the 
ship  determines  the  effect  of  the  contract.      In  that  case  the 
plaintiff  was  a  British  subject  who  had  chartered  a  vessel  at 
St.  Thomas,  a  Danish  West  India  island,  for  a  voyage  from 
St.  Marc,  in  Hayti,  to  Havre,  London,  or  Liverpool,  at  charterer's 
option.     The  vessel  belonged  to  French  subjects,  domiciled  and 
trading  in  France;    and  the  charter-party  described  her   as 
French.     The  master  chartered  her  under  his  general  authority. 

(/)  12  Q.  B.  D.  at  p.  601.     See  also  held   to   show  an   intention  to  apply 

Hamlyu  &  Co.  v.  Talisker  Distillery,  English  law. 

(1894)  A.  0.  202,  where  a  clause  pro-  (g)  (1865)  33  L.  J.,  Q.  B.  241 ;  L.  R., 

Tiding  for  an  English    arbitration  of  1  Q.  B.  115. 
any  dispute  under   the   contract  was 

T   2 
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Sect.  204.  A  cargo  was  shipped  by  the  plaintiff  at  St.  Marc  for  Liverpool, 
and  the  vessel  sailed  with  it ;  but  she  was  damaged  in  a  storm, 
and  put  into  Fayal,  a  Portuguese  port ;  and  in  order  to  repair, 
the  master  borrowed  money  upon  bottomry  of  the  ship,  freight 
and  cargo.  On  arrival  at  Liverpool,  the  ship  and  freight  were 
insufficient  to  satisfy  this  charge,  so  that  it  partly  fell  upon  the 
plaintiff  as  owner  of  the  cargo;  and  he  claimed  to  be  indemnified 
by  the  shipowners.  He  would,  it  seemed,  have  been  entitled  to 
indemnity  under  either  Danish,  Portuguese,  or  English  law ;  but 
under  French  law  the  shipowners,  having  given  up  ship  and 
freight,  were  not  further  liable.  The  question,  therefore,  was, 
by  what  law  should  the  matter  be  determined  ? 

The  judgment  of  the  Queen's  Bench  in  favour  of  the  ship- 
owners was  delivered  by  Blackburn,  J.,  and  turned  upon  the 
consideration  that  the  authority  of  the  master  to  make  the 
charter-party  was  limited  by  the  law  of  his  flag. 

"We  think  that,  as  far  as  regards  the  implied  authority  of  the 
master  of  a  ship  to  bind  his  owners  personally,  the  flag  of  the 
ship  is  notice  to  all  the  world  that  the  master's  authority  is  that 
conferred  by  the  law  of  that  flag ;  that  his  mandate  is  contained 
in  the  law  of  that  country,  with  which  those  who  deal  with  him 
must  make  themselves  acquainted  at  their  peril"  (h). 

Shipowner's         205.  Upon  error  being  brought,  this  judgment  was  unanimously 
terminedby     affirmed  by  the  Exchequer  Chamber.     But  there  the  broader 
the  fla^.°^       ground  was  taken,  that  the  law  of  the  flag  governed  the  ship- 
owner's liability  under  the  contract,  without  considering  whether 
it  was  made  under  a  limited  authority  or  not. 

Willes,  J.,  delivering  the  judgment  of  the  Court,  said(i): 
"  The  present  question  does  not  appear  to  have  ever  been  decided 
in  this  country,  and  in  America  it  has  received  opposite  decisions 
equally  entitled  to  respect  (k).  We  must,  therefore,  deal  with  it 
as  a  new  question,  and  endeavour  to  be  guided  in  its  solution  by 
a  steady  application  of  the  general  principle  already  stated,  viz., 
that  the  rights  of  the  parties  to  a  contract  are  to  be  judged  of  by 
that  law  by  which  they  intended,  or  rather  by  which  they  may 
justly  be  presumed,  to  have  bound  themselves.     We  must  apply 

(A)  33  L.  J.,  Q.  B.  p.  2i8.  Louis.   Eep.   528  ;    Pope  v.  Nickersen, 

(i)  L.  E.,  1  Q.  B.  p.  123.  (ISM)  3  Story's  Eep.  465. 

(k)  See    Arayo    v.    CurreU,  (1830)  1 
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this  test  successively  to  the  various  laws  which  have  been  suggested     Sect.  205. 
as  applicable." 

And  after  pointing  out  that  there  was  no  general  uniform  rule 
of  maritime  law  upon  the  subject,  and  discussing  the  applicability 
of  the  laws  of  England  and  of  Portugal,  he  continued :  "  In 
favour  of  the  law  of  Denmark  there  is  the  cardinal  fact  that  the 
contract  was  made  within  Danish  territory,  and,  further,  that  the 
first  act  done  towards  performance  was  weighing  anchor  in  a 
Danish  port.  For  the  law  of  France,  on  the  other  hand,  many 
practical  considerations  may  be  suggested;  and,  first,  the  subject- 
matter  of  the  contract,  the  employment  of  a  sea-going  vessel  for 
a  service,  the  greater  and  more  onerous  part  of  which  was  to  be 
rendered  upon  the  high  seas,  where  for  all  purposes  of  jurisdiction, 
criminal  or  civU,  with  respect  to  all  persons,  things  and  trans- 
actions on  board,  she  was,  as  it  were,  a  floating  island,  over 
which  France  had  as  absolute,  and  for  all  purposes  of  peace  as 
exclusive  a  sovereignty  as  over  her  dominions  by  land ;  and 
which,  even  whilst  in  a  foreign  port,  according  to  notions  of 
jurisdiction  adopted  by  this  country  (18  &  19  Vict.  c.  91,  s.  21 ; 
24  &  25  Yict.  c.  94,  s.  9),  and  carried  to  a  greater  length  abroad 
(Ortolan,  Diplomatie  de  la  Mer,  c.  xiii.,  the  work  of  a  French 
naval  officer,  but  of  which  a  jurist  might  well  be  proud),  was 
never  completely  removed  from  French  jurisdiction. 

"  Further,  it  must  be  remembered  that,  although  bills  of  lading 
are  ordinarily  given  at  the  port  of  loading,  charter-parties  are 
often  made  elsewhere ;  and  it  seems  strange  and  unlikely  to  have 
been  within  the  contemplation  of  the  parties  that  their  rights  or 
liabilities  in  respect  of  the  identical  voyage  should  vary — first, 
according  as  the  vessel  was  taken  up  at  the  port  of  loading  or 
not ;  and  secondly,  if  she  was  taken  up  elsewhere,  according  to 
the  law  of  the  place  where  the  charter-party  was  made,  or  even 
ratified. 

"If  a  Frenchman  had  chartered  the  Olivier  upon  the  same 
terms  as  the  plaintiff  did,  it  would  seem  strange  if  he  could 
appeal  to  Danish  law  against  his  own  countryman  because  of  the 
charter-party  being  made  or  ratified  in  a  Danish  port,  though  for 
a  service  to  be  rendered  elsewhere  by  a  transient  visitor,  for  the 
most  part  within  French  jurisdiction.  Moreover,  there  are  many 
ports  which  have  few  or  no  sea-going  vessels  of  their  own,  and 
no  fixed  maritime  jurisprudence,  and  which  yet  supply  valuable 
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Sect.  205.  cargoes  to  the  ships  of  other  countries.  Take  Alexandria,  for 
instance,  with  her  mixed  population  and  her  maritime  commerce 
almost  in  the  hands  of  strangers.  Is  every  vessel  that  leaves 
Alexandria  with  grain  under  a  charter-party  or  bill  of  lading 
made  there,  and  every  passenger  vessel  leaving  Alexandria  or 
Suez,  be  she  English,  Austrian  or  French,  subject  to  Egyptian 
law?  As  to  not  a  few  half-savage  places  in  Africa  and  Asia, 
with  neither  sea-going  ships  nor  maritime  laws,  a  similar  ques- 
tion—What is  the  law  in  such  cases,  or  is  there  none,  except  that 
of  the  Court  within  whose  jurisdiction  the  litigation  first  arose  ? 
— arises.  Again,  it  may  be  asked,  does  a  ship  which  visits  many 
ports  in  one  voyage,  whilst  she  undoubtedly  retains  the  criminal 
law  of  her  own  country,  put  on  a  new  sort  of  civil  liability  at  each 
new  country  she  visits,  in  respect  of  cargo  there  taken  on  board? 
An  English  steamer,  for  instance,  starts  from  Southampton  for 
Gibraltar,  calling  at  Yigo,  Lisbon  and  Cadiz.  A  Portuguese 
going  in  her  from  Southampton  to  Vigo  would  naturally  expect 
to  sail  subject  in  all  respects  to  English  law,  that  being  the 
law  of. the  place  and  the  ship.  But  if  the  locality  of  the  con- 
tract is  to  govern  throughout,  an  Englishman  going  from  Vigo 
to  Lisbon  on  the  same  voyage  would  be  under  English  law  as 
to  crimes,  and  all  obligations  not  connected  with  the  contract  of 
carriage,  but  under  Spanish  law  as  to  the  contract  of  carriage; 
and  a  Spaniard  going  from  Lisbon  to  Cadiz  during  the  same 
voyage  would  enjoy  Portuguese  law  as  to  his  carriage,  and  be 
subject  to  English  law  in  other  respects.  The  cases  which  we 
have  thus  put  are  not  extreme  nor  exceptional;  on  the  contrary, 
they  are  such  as  would  ordinarily  give  rise  to  the  question. 
Which  law  is  to  prevail?  The  inconvenience  and  even  absurdities 
which  would  follow  from  adopting  the  law  of  the  place  of  contract, 
in  preference  to  that  of  the  vessel,  are  strong  to  prove  that  the 
latter  ought  to  be  resorted  to. 

"  No  inconvenience  comparable  to  that  which  would  attend  an 
opposite  decision  has  been  suggested.  The  ignorance  of  French 
law  on  the  part  of  the  charterer  is  no  more  than  many  Englishmen 
contracting  in  England  with  respect  to  English  matters  might 
plead  as  to  their  own  law,  in  case  of  an  unforeseen  accident. 
Nor  can  we  allow  any  weight  to  the  argument  that  this  is  an 
impolitic  law,  as  tending  to  interfere  with  commerce,  especially 
in  making  merchants  cautious  how  they  engage  foreign  vessels. 
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That  is  a  matter  for  the  consideration  of  foreigners  themselves,  Sect.  205. 
and  nothing  short  of  a  violation  of  natural  justice,  or  of  our  own 
laws,  could  justify  us  in  holding  foreign  law  void  because  of 
being  impolitic.  No  doubt  the  French  law  was  intended  to 
encourage  shipping  by  limiting  the  liability  of  shipowners,  and 
in  this  respect  it  goes  somewhat  further  than  our  own,  but 
whether  wisely  or  not  is  matter  within  the  competence  and  for 
the  consideration  of  the  French  Legislature,  and  upon  which, 
sitting  here,  we  ought  to  pronounce  no  opinion. 

"  Exceptional  cases,  should  they  arise,  must  be  dealt  with  upon 
their  own  merits.  In  laying  down  a  rule  of  law,  regard  ought 
rather  to  be  had  to  the  majority  of  cases  upon  which  doubt  and 
litigation  are  more  likely  to  arise ;  and  the  general  rule,  that 
where  the  contract  of  affreightment  does  not  provide  otherwise, 
there,  as  between  the  parties  to  such  contract,  in  respect  of  sea 
damage  and  its  incidents,  the  law  of  the  ship  should  govern,  seems 
to  be  not  only  in  accordance  with  the  probable  intention  of  the 
parties,  but  also  most  convenient  to  those  engaged  in  commerce. 
In  order  to  preclude  all  misapprehension,  it  may  be  well  to  add 
that  a  party  who  relies  upon  a  right  or  an  exemption  by  foreign 
law  is  bound  to  bring  such  law  properly  before  the  Court,  and  to 
establish  it  in  proof ;  otherwise  the  Court,  not  being  entitled  to 
notice  such  law  without  judicial  proof,  must  proceed  according 
to  the  law  of  England  (see  Brown  v.  Gracey,  note  to  Lacon  v. 
Higgins)  "  (l). 

206.  Lloyd  v.  Guibert  establishes  that  where  the  shipowner's  Also  the 
total  liability  is  limited  by  the  law  of  his  own  country,  in  which  contract 
he  is  domiciled,  and  under  whose  flag  he  sails  his  ship,  that  gei^eraiiy. 
limitation  is  to  be  implied  in  contracts  to  carry  goods  in  her. 
Whether  the  contract  be  made  by  the  master  under  a  limited 
authority,  or  by  the  owner  himself,  the  law  of  the  flag  determines 
his  liability  in  point  of  total  amount. 

The  same  reasoning  establishes  that  the  degree  of  responsi- 
bility, and  the  character  of  the  obligations  impliedly  undertaken 
by  the  shipowner  (with  reference  to  which  the  contract  is  made 
so  far  as  it  does  not  expressly  vary  or  exclude  them),  are  also  to 
be  determined  by  the  law  of  the  flag.  Hence  it  follows  that  the 
effect  of  the  exjyi-essed  terms  in  limiting  or  altering  those  obliga- 
tions must  be  determined  by  the  same  law.    Also,  that  the  same 

G)  (1821)  n.  &  K.  N.  p.  41,  n. 
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Sect.  206.  law  must  govern  the  rights  of  the  shipowner  against  the  charterer 
or  shipper,  and  the  obligations  of  the  latter,  under  the  contract. 
For  the  contract  is  a  whole,  and  must  be  read  in  the  light  of  one 
and  the  same  consistent  set  of  rules.  The  exceptions  must  be 
read  with  the  obligations,  and  the  obligations  on  one  side  with 
those  on  the  other,  for  which  they  are  the  considerations,  and  of 
which  they  are  frequently  conditions. 

The  effect  of  the  document  containing  the  contract,  as  a  piece 
of  evidence,  follows  a  different  rule,  and  will  be  determined  by  the 
law  of  the  forum.  In  Denholm  v.  Halmoe  (m),  the  question  was 
whether  the  statement  of  quantity  of  the  cargo  in  the  bill  of  lading 
was  conclusive  evidence  of  the  quantity  shipped,  against  the  ship- 
owner. It  was  so  by  the  law  of  the  flag  (Denmark),  and  also  by 
the  law  of  Eussia,  where  the  cargo  was  shipped.  But  it  was  held 
that  the  law  of  Scotland  (the  forum,  and  the  place  of  delivery) 
must  be  applied.  So  that  the  statement  in  the  bill  of  lading  was 
not  conclusive. 


Meanings  of 
terms  used. 


Eules  as  to 
performance. 


207.  The  meanings  of  the  terms  used  do  not  depend  upon  the 
application  of  a  particular  law,  but  upon  the  understanding  of 
the  parties ;  and  that  is  to  be  ascertained  by  considering  who  the 
persons  were  that  used  the  terms  (m),  and  by  reference  to  the 
trade  and  the  circumstances  in  which  they  were  used.  So  that 
the  usages  and  laws  of  the  place  where  the  contract  was  made, 
or  of  the  place  of  performance,  may  be  important  in  this  regard. 

Also,  it  is  not  inconsistent  with  the  above  propositions  that  a 
matter  which  is  collateral  to  the  contract,  though  it  may  affect 
the  undertaking,  should  be  determined  by  a  different  law.  That 
is  the  case  with  regard  to  adjustments  of  general  average  losses, 
which  are  made  according  to  the  law  of  the  place  of  adjustment, 
i.e.,  generally  the  place  where  the  voyage  terminates,  although 
that  may  differ  from  the  law  of  the  flag  (o). 

And  though  the  law  of  the  flag  may  determine  the  rights  and 
liabilities  of  the  parties  under  a  charter-party  or  bill  of  lading, 
still,  in  considering  how  the  provisions  of  the  contract  are  to  be 
carried  out,  it  may  be  necessary  to  take  other  rules  of  law  into 
account.    Eules  which  must  be  conformed  to  at  the  places  of 


(m)  (1887)  25  So.  L.  E.  112. 
(»)  The  Industrie,  63  L.  J.,  P. 
(1894)  P.  58. 


(o)  Simonds  v.  White,  (1824)  2  L.  J. 
(o.  s.)  K.  B.  159  ;  2  B.  &  C.  805 ;  4  D.  & 
E.  375. 


EFFECT   OF   FOREIGN   LAWS.  281 

performance — e.g.,  customs  regulations  at  the  ports  of  loading    Sect.  207. 

and  discharge — form  part  of  the  cir.cum8tances  with  regard  to 

■which  the  loading  or  delivery  is  to  be  done.     The  contract  must 

be  supposed  to  have  had  reference  to  them,  unless  it  is  expressly 

inconsistent ;  and  it  will  not  be  properly  performed  unless  they 

have  been  regarded.     "  It  seems  impossible  to  exclude  the  law  of 

England  (the  place  of  discharge),  or  even  that  of  Hayti  (the  place 

of  loading),  from  relevancy  in  respect  of  the  manner  of  performing 

that  portion  of  the  service  contracted  for  which  was  to  be  rendered 

in  their  respective  territories ;   because  the   ship  -must  needs, 

for  the  time  being,  conform  to  the  usages  of  the  port  where  she 

is  "  ip). 

208.  But  the  law  of  the  place  of  performance  is  thus  incorpo-  Law  of  place 
rated  only  so  far  as  it  is  consistent  with  the  express  language  of  anoe  does  not 
the  contract,  as  interpreted  by  the  law  of  the  flag  ;  and  only  so  far  perfOTmance 
as  may  be  necessary  for  determining  the  manner  of  the  perform- 
ance.   It  will  not  alter  the  character  of  the  obligations  which  are 
imposed  by  the  contract,  or  by  the  law  which  governs  its  effect. 

Thus,  a  charterer  is  not  excused  from  loading  a  cargo  because  the 
law  of  the  loading  port  prohibits  his  doing  so,  even  though  that 
law  would  also  excuse  him  (g) ;  nor  is  a  shipowner  discharged 
from  liability  for  damage  because  no  claim  has  been  made  at  the 
time  or  in  the  manner  required  for  doing  so  by  the  law  at  the 
port  of  discharge  (r). 

209.  Sometimes,  indeed,  the  place  at  which  delivery  is  to  be  Law  of  place 
given  has  been  held  to  indicate  the  law  to  be  applied.     In  The  °    ^  ^''^^' 
Wilhelm  Schmidt  (s),  the  vessel  was  German,  and  was  chartered  at 
Constantinople  by  German  subjects  to  carry  a  cargo  to  a  port 

in  the  United  Kingdom  or  the  Continent,  "  calling  at  Cork, 
Falmouth,  or  Plymouth,  for  orders,  which  were  to  be  given  by 
return  of  post  in  reply  to  the  master's  letter  to  the  charterer's 

Cp)  Per  Wales,  J.,  Lloyd  r.  Guibert,  (»•)  Moore  v.  Harris,  (1876)  45  L.  J., 

(1865)  L.  E.,  1  Q.  B.  115,  at  p.  126.     Of.  P.  C.  55  ;  1  A.  C.  318. 

per    Bowen,  L.    J.,  Jacobs   v.    Credit  («)  (1871)  25    L.    T.    3i.     Cf.    The 

Lyonnais,  (1884)  12  Q.  B.  D.  589,  at  p.  Express,   (1872)   41    L.    J.,  Adm.    79 ; 

604.  L.  E.,  3  A.  &  B.  597  ;  The  San  Soman, 

(2)  Blight  v.  Page,  (1801)  3  B.  &  P.  (1872)  42  L.  J.,  Adm.  46  ;  L.  E.,  5  P.  C. 

295,  n. ;  Kirk  v.  Gibbs,  (1857)  26  L.  J.,  301  ;  L.  E,,  3  A.  &  E.  583  ;  The  Patria, 

Ex.  209  ;   1   H.  &  N.  810  ;   Jacobs  v.  (1871)  41  L.  J.,  Adm.  32  ;  L.  E.,  3  A.  & 

Credit  Lyonnais,  (1884)  53  L.  J,,  Q.  B.  E.  436 ;  Denholm  v.  Halmoe,  (1887)  25 

156  ;  12  Q.  B.  D.  589.  Sc.  L.  E.  112. 
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Sect.  209.  agents  in  London."  The  charter-party  was  in  English.  On 
arriving  at  Falmouth,  orders  were  given  to  discharge  at  Ipswich. 
Sir  E.  Phillimore  held  that  the  intention  was  that  the  contract 
should  be  governed  by  English  law.  "  When  those  orders  are 
received  and  the  destination  is  fixed,  it  does  not  seem  to  me 
irrational  or  unfair  that  the  determination  should  be  considered 
as  if  expressed  in  the  original  contract ;  and  where  the  place  of 
performance  was  fixed  to  be  in  England,  the  seat  of  the  contract, 
to  use  the  expression  of  foreign  jurists,  would  be  in  that  country, 
and  the  law  of  the  country  would  be  the  law  of  the  contract "  (t). 

Intention  not       210.  The    "  law   of   the   flag "    rule   is   not,  however,  to  be 

law  onhe^^     regarded  as  a  fixed  rule.    It  was  based  on  "  the  probable  inten- 

^^-  tion  of  the  parties,"  and  on  convenience,  and  there  can  be  no 

doubt  that  if  the  parties  expressly  or  inferentially  show,  in  the 

contract,  that  they  mean  some  other  law  to  govern,  that  will  be 

the  law  to  apply. 

Thus  in  Missouri  S.S.  Co.,  Ee  (u),  the  fact  that  the  ship  was 
British,  and  owned  by  a  British  company  domiciled  in  England, 
was  not  regarded  as  conclusive  that  English  law  was  intended ; 
but  as  the  form  of  the  contract  was  English,  and  as  it  contained 
a  clause  which  was  valid  by  English  law,  but  not  valid  by  the 
law  of  the  place  where  it  was  made,  the  conclusion  that  the 
parties  meant  to  be  governed  by  English  law  was  considered 
irresistible  (x). 

Again,  in  Chartered  Mercantile  Bank  of  India  v.  Netherlands 
India  Steam  Navigation  Co.  (y),  a  contract  by  bill  of  lading  was 
held  to  be  English,  and  to  be  construed  with  reference  to  English 
law,  though  the  vessel  carried  the  Dutch  flag.  The  shipment 
was  made  by  an  Englishman,  at  Singapore,  a  British  port,  where 
English  law  prevails  ;  and  the  persons  for  whose  benefit  the  ship 
was  worked  were  English.  They  were,  however,  registered  in 
Holland  as  a  Dutch  company,  and  the  ship  was  registered  in 
Holland  and  carried  the  Dutch  flag,  in  order  to  obtain  certain 
privileges  of  trading  to  Dutch  ports,  to  one  of  which  she  was 
bound  on  the  voyage  in  question.     It  was  considered  both  in  the 

(0  (1871)  25  L.  T.  at  p.  38.  the  United  States  in  the  similar  case  o£ 

(m)  (1889)  58  L.  J.,  Ch.  721  ;  42  Ch.  The  Montana,  (1888)  129  U.  S.  Kep.  397. 

D-321.  {y)  (1883)   52   L.  J.,   Q.   B.  220;    9 

{x)  The  opposite  conclusion  was,  how-  Q.  B.  D.  118  ;  10  Q.  B.  D.  521  ;  5  A^P- 

ever,  come  to  by  the  Supreme  Court  of  M.  C.  65. 
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Queen's  Bench  Division  and  in  the  Court  of  Appeal  to  be  clear  Sect.  210. 
that  the  intention  was  that  the  contract  should  be  English,  even 
though  the  ship  were  to  be  regarded  as  Dutch.  And  Brett,  L.  J., 
further  held,  that  as  her  owners  were  English,  that  was  also  her 
nationality,  notwithstanding  the  facts  that  she  was  registered  in 
Holland  and  not  registered  in  England. 

So,  again,  in  The  Industrie  (z),  a  charter  of  a  German  vessel  was 
held  to  be  an  English  contract.  It  had  been  negotiated  and  made 
in  London,  between  English  merchants  and  English  brokers  for 
the  German  owner ;  and  it  was  upon  an  ordinary  English  printed 
form,  containing  such  peculiarly  English  phrases  as  "act  of 
God"  and  "Queen's  enemies."  The  Court  of  Appeal,  reversing 
Barnes,  J.,  held  that  all  the  circumstances  together  showed  an 
intention  to  make  an  English  contract. 

211.  It  is  well  settled  that  the  law  of  the  flag  determines  the  Master's 
extent  of  the  master's  authority  to  deal  with  the  cargo  during  the  deal  with  ° 

voyage,  and  the  manner  in  which  he  should  exercise  it.     The  c^jgo  deter- 
•'    °  mined  by  the 

master  generally  has  authority  to  hypothecate,  and  even  to  sell,  flag  law. 
portions  of  the  cargo  in  cases  of  necessity  (a).  This  arises  as  a 
consequence  of  putting  the  goods  into  the  ship  under  his  control. 
But  the  extent  of  this  authority  and  the  conditions  under  which 
it  may  be  exercised  differ  somewhat,  under  the  laws  of  different 
countries.  Where  a  conflict  arises  on  the  point,  the  law  of  the 
flag  prevails. 

This  was  decided  by  the  Court  of  Appeal  in  The  Gaetano  and  Bottomry. 
Maria  (b),  reversing  the  judgment  of  Sir  E.  Phillimore.  The 
master  had  there  put  into  a  port  of  refuge,  Fayal  (Portuguese), 
and  had  bottomried  ship  and  cargo.  The  ship  was  Italian ;  the 
cargo  had  been  shipped  under  a  charter-party,  made  in  London, 
to  be  carried  to  England;  and  the  ship  and  cargo  had  been 
arrested  in  England,  after  arrival,  in  an  action  on  the  bond. 
According  to  English  law  the  bond  was  not  valid,  for  it  had  been 
made  without  communication  with  the  cargo  owners.  But  by 
Italian  law,  it  was  stated,  the  master  was  entitled  to  make  the 
bond  without  previous  communication,  upon  complying  with 
certain  formalities  and  conditions,  which  had  been  done.     The 

(z)  63  L.  J.,  P.  84  ;  (1894)  P.  58.  Karnak,  (1869)  38  L.  J.,  Adm.  57  ;  L.  R., 

(a)  See  infra,  Chap.  X.  2  A.  &  E.  289 ;  L.  K.,  2  P.  C.  505  ;  6 

(S)  (1882)  51  L.  J.,  Adm.  67  ;  7  P.  D.  1,  Moo.  P.  C.  (n.  s.)  136. 
137  ;  4  Asp.  M.  C.  470 ;  and  see  The 
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Sale  of  cargo. 


Through 
contracts. 


Court  held  that  the  bond  was  valid,  if  it  was  made  in  conformity 
with  Italian  law. 

Brett,  L.  J.,  said  (c) :  "  Therefore,  acting  upon  the  principle  of 
Lloyd  V.  Guibert  (d),  and  upon  the  principle  which  arises  from 
the  mercantile  transaction  itself,  it  seems  to  me  that,  whoever 
puts  his  goods  on  board  a  foreign  ship,  puts  them  on  board 
subject  to  be  dealt  with  by  the  master  according  to  the  law  of  the 
country  to  which  the  ship  belongs,  unless  that  authority  is 
limited  by  express  stipulation  between  the  parties  at  the  time  of 
shipment." 

In  The  August  (e),  a  claim  was  made  against  the  owners  of  a 
German  ship  in  respect  of  a  sale  of  cargo  by  the  master  at  a  port  of 
refuge.  The  goods  had  been  shipped  at  Singapore  for  London. 
They  were  damaged  on  the  voyage,  and  were  sold  by  the  master 
at  Capetown,  on  the  advice  of  surveyors  there ;  but  they  might, 
in  fact,  have  been  prudently  reshipped  and  brought  on  to 
London.  It  was  shown  that  the  law  of  Germany  justified 
such  a  sale,  where  the  master,  after  taking  the  best  advice  he 
could  get,  honestly  came  to  the  conclusion  that  a  sale  was  best 
in  the  interest  of  the  cargo  owner.  And  Sir  J.  Hannen  held  that 
the  liability  of  the  shipowners  must  be  determined  by  that  law. 

The  same  rule  applies,  in  such  a  case,  although  the  contract  of 
carriage  may  have  been  made  with  reference  to  some  other  law 
than  that  of  the  flag.  The  master's  authority  to  sell  the  cargo 
must  still  be  determined  by  reference  to  the  flag  law  (/). 

On  the  other  hand,  the  manner  in  which  a  bottomry  bond  is 
enforceable,  and  its  effect  and  rank  among  other  maritime  liens 
on  the  ship  and  cargo,  are  determined  by  the  law  of  the  tribunal 
by  which  it  is  enforced  (g) . 

212.  There  seems  to  be  great  uncertainty  as  to  the  law  which 
should  govern  a  contract  for  through  carriage,  partly  by  land,  and 
partly  by  water,  from  one  country  to  another. 

(c)  (1882)  7  P.  D.  at  p.  148. 

{d)  (1865)  33  L.  J.,  Q.  B.  241  ;  35 
L.  J.,  Q.  B.,  74  ;  L.  E.,  1  Q.  B.  115  ;  6 
B.  &  S.  100,  120. 

{e)  60  L.  J.,  P.  57  ;  (1891)  P.  828.  As 
to  the  effect  of  a  sale,  effectual  accord- 
ing to  the  law  of  the  place  of  sale,  in 
passing  the  property  to  the  purchaser, 
see  Cammell  r.  Sewell,  (1860)  29  L.  J., 
Ex.   350  ;   5  H.  &  N.   728  ;    Alcock  d. 


Smith,  61  L.  J.,  Ch.  161  ;  (1892)  1  Ch. 
238  ;  Embericos  i>.  Anglo  -  Austrian 
Bank,  73  L.  J.,  K.  B.  933;  (1904)  2 
K.  B.  870. 

(/)  The  Industrie,  68  L.  J.,  P.  84 ; 
(1894)  P.  58. 

(^)  The  Constancia  (2),  (1846)  2  W. 
Rob.  487  ;  The  Union,  (1860)  30  L.  J., 
Adm.  17  :  Lush.  128. 
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111  Cohen  v.  South  Eastern  Eail.  Co.  {h),  a  claim  was  made  for  Sect.  212. 
damage  to  personal  luggage  of  a  passenger,  carried  from  Boulogne 
to  London.  The  passenger  had  taken  her  ticket  at  Boulogne ; 
and  the  question  was  raised,  whether  certain  conditions  on  the 
ticket  were  void,  having  regard  to  the  Eailway  and  Canal  Traffic 
Act,  1854.  It  became  unnecessary  to  decide  whether  English  or 
French  law  must  be  applied ;  but  Mellish  and  Brett,  L.  JJ., 
considered  the  contract  an  English  one  ;  while  Baggallay,  L.  J., 
on  the  other  hand,  was  inclined  to  regard  it  as  French. 

Brett,  L.  J.,  seems  to  have  thought  that  one  part  of  the  journey 
might  be  governed  by  French  law,  and  another  part  by  English. 
He  put  the  case  of  a  passenger  booking  through  from  Paris  to 
London,  and  said  :  "  Unless  you  could  say  that  the  three  were 
entirely  separate  contracts,  we  should  be  called  upon  to  say  what 
law  was  to  govern  the  first  part  of  the  journey,  and  whether  that 
first  part  of  the  journey  was  to  be  ruled  by  the  French  law,  and 
the  other  two  by  the  English  law.  I,  therefore,  should  find  con- 
siderable difficulty  in  saying  whether  the  contract  as  to  the  first 
part  of  the  journey  was  to  be  considered  as  a  French  contract  or 
an  English  one." 

Where  the  contract  is  to  do  several  things  which  are  separable 
from  one  another,  there  is  no  inconsistency  in  supposing  that  the 
parties  intended  it  to  be  governed  by  one  law  as  to  part,  and  by 
another  law  as  to  another  part.  Contracts  for  through  carriage 
are  of  this  kind ;  and  it  would  be  reasonable  in  some  cases  to 
adopt  that  rule  of  interpretation.  Where,  for  example,  an  agree- 
ment is  made  between  Americans  for  the  carriage  of  cotton  under 
a  through  bill  of  lading,  from  a  place  inland  in  the  United 
States  to  England,  say  by  rail  to  Philadelphia,  and  thence  by  a 
steamer  belonging  to  an  English  line,  it  may  well  be  supposed 
that  the  law  of  the  flag  was  meant  to  govern  the  contract  as  to 
the  latter  part  of  the  transit,  although  as  to  the  first  part 
there  would  be  little  doubt  that  American  law  would  determine 
its  effect  (i). 

213.  Next  as  to  the  effect  of  foreign  law  in  determining  the  Validity  of 
validity  of  a  contract.    With  regard  to  the  capacity  of  the  parties  '^°'°-^'^^- 

Form. 

(A)  (1877)  46  L.  J.,  Ex.  417  ;  2  Ex.  D.  Oriental  Co.  v.  Shaud,  (1865)  16  E.  R. 
253.  ,  103  ;  12  L.  T.  808  ;  3  Moo.  P.  0.  (n.  s.) 

(i)  Of.  Moore  v.  Harris,  (1876)  45  872  ;  Chatenay  v.  Brazilian,  &c.  Co.,  60 
L.  J.,  P.  C.  55;  1  A.  C.  318  ;  Peninsular  &      L.  J.,  Q.  B.  295  ;  (1891)  1  Q.  B.  79. 
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Sect.  213.  to  contract  (k),  and  the  sufficiency  of  the  contract  in  point  of 
form  (1),  the  general  rule  is,  that  these  are  to  be  determined  by  the 
law  of  the  place  where  it  was  made ;  though  the  manner  in 
which  the  contract  must  be  proved,  and  the  admissibility  of 
evidence  of  its  existence,  are  determined  by  the  law  of  the 
tribunal  in  which  it  is  sought  to  be  enforced  (m).  Thus,  a  docu- 
ment may  be  admitted  to  prove  a  contract,  although  not  stamped 
in  accordance  with  the  law  of  the  country  in  which  the  contract 
was  made,  or  in  which  the  document  was  executed  (n).  But  "  if 
for  want  of  a  stamp  a  contract  made  in  a  foreign  country  is  void, 
it  cannot  be  enforced  here  "  (o). 

But  with  regard  to  the  authority  to  contract,  we  have  seen  that 
the  power  of  the  master  of  a  ship  to  bind  the  shipowner  is  not 
determined  by  the  law  of  the  place  where  the  contract  was  made, 
but  by  the  law  of  the  flag(_p).  And  with  regard  to  form,  it  may 
be  that  a  contract  for  the  employment  of  a  ship  which  has  been 
effectually  made  according  to  the  law  of  her  flag  would  be  con- 
sidered valid,  although  not  completed  with  all  the  forms  required 
by  the  law  of  the  place  of  the  contract. 

TUegality  by  214.  The  question  whether  the  contract,  supposing  it  to  be  pro- 
ng s  aw.  pgj.jy  made,  is  legal  and  enforceable  or  not,  gives  rise  to  different 
considerations.  The  law  by  which  that  must  be  determined 
clearly  cannot  in  all  cases  depend  upon  the  selection  of  the  parties. 
Fundamentally  it  must  be  the  law  of  the  tribunal  by  whose  help 
effect  is  sought  to  be  given  to  the  contract.  But  that  tribunal 
may  be  guided  not  only  by  the  rules  which  would  govern  con- 
tracts made,  and  to  be  performed,  within  its  own  state,  but  also 
by  the  rules  of  other  states  in  which  the  contract  has  been  made, 
or  is  to  be  performed.  The  question  is,  how  far  is  that  the  case 
in  England  ? 

(70  Male  r.  Roberts,   (1799)  3   Esp.  3  Camp.  166;  Westlake,  ss.  171—176; 

163  ;  Lee  v.  Abdy,  (1886)  17  Q.  B.  D.  Foote  (2nd),  p.  352. 

309  ;  Story,  Conflict,  ss.  76,  103  ;  Foote,  (m)  Leroux  v.  Brown,  (1852)  22  L.  J., 

Priv.  Int.  Jur.  (2nd),  pp.  47,  337.     But  C.  P.  1  ;  12  C.  B.  801. 

see  the  diotum  of  the  Court  of  Appeal  in  („)  Bristow  v.  SecqueviUe,  (1850)^  19 

Sottomayor  v.  De  Barros,  (1877)  3  P.  D.  L.  J.,  Ex.  289  ;  5  Ex.  275  ;  3  C.  &  K.  64. 

1,  p.  5  ;  commented  on  by  Sir  J.  Hannen  (o)  Per  KoUe,  B.,  5  Ex.  at  p.  279. 

in  Sottomayor  v.  De  Barros  (2),  (1879)  5  {p)  Lloyd  v.  Guibert,  (1865)  33  L.  J., 

P.  D.  94,  p.  100;  the  question  there  was  Q.  B.  241;  L.  B.,   1  Q.  B.  115;   The 

of  capacity  to  marry.  Gaetano   and  Maria,  (1882)  51  L.  J., 

(0  Alves  i:.  Hodgson,  (1797)  7  T.  R.  Adm.  67  ;  7  P.  D.  137  ;  4  Asp.  M.  0. 

241  ;  2  Esp.  528  ;  Clegg  r.  Levy,  (1812)  470. 


EFFECT   OP   FOREIGN   LAWS.  287 

A  contract  made  to  effect  a  purpose  which  is  prohibited  by  or  Sect.  214. 
is  contrary  to  the  policy  of  Enghsh  law  cannot  be  enforced  in 
England,  wherever  it  may  have  been  made.  Thus  an  agreement 
made  in  France  by  an  English  solicitor  with  persons  residing 
there,  to  take  legal  proceedings  on  their  behalf  in  England,  on 
terms  which  amounted  to  champerty,  could  not  be  enforced  in 
England,  although  it  might  be  valid  in  France  (q).  And  where  a 
gambling  debt  had  been  incurred  in  England,  bills  given  for  it  in 
France  were  invalid  (r).  In  Eousillon  v.  Eousillon  (s).  Fry,  J., 
said  :  "  It  appears  to  me,  however,  plain  on  general  principles, 
that  this  Court  will  not  enforce  a  contract  against  the  public  policy 
of  this  country,  wherever  it  may  be  made.  It  seems  to  me  almost 
absurd  to  suppose  that  the  Courts  of  this  country  should  enforce  a 
contract  which  they  consider  to  be  against  public  policy,  simply 
because  it  happens  to  have  been  made  somewhere  else."  And 
Turner,  L.  J.,  in  Hope  v.  Hope  (f),  said  :  "  When  a  Court  of 
justice  in  one  country  is  called  on  to  enforce  a  contract  entered 
into  in  another  country,  the  question  is,  not  only  whether  or  not 
the  contract  is  valid  according  to  the  law  of  the  country  in  which 
it  is  entered  into,  but  whether  or  not  it  is  consistent  with  the  law 
and  policy  of  the  country  in  which  it  is  to  be  enforced  ;  and  if  it 
is  opposed  to  those  laws  and  that  policy  the  Court  cannot  be  called 
on  to  enforce  it." 

In  Kaufman  v.  Gerson  (u),  the  Court  of  Appeal  refused  to 
enforce  a  promise  made  by  a  wife,  in  France,  to  pay  money  to  avoid 
a  criminal  prosecution  of  her  husband  ;  though  evidence  was  given 
that  the  promise  was  legal  and  enforceable  in  France,  and  that  it 
was  intended  to  be  performed  there.  "  If  the  plaintiff  is  setting 
up  a  contract  obtained  in  a  manner  which,  in  the  case  of  an  English 
contract,  the  law  deems  contrary  to  morality,  an  English  Court 
will  not  help  him  to  enforce  it,  whatever  may  be  the  law  of  the 
country  in  which  the  contract  was  made  "  (x). 

■  (?)  Grell  V.  Levy,   (1864)   16   C.    B.  p.  598.    As  to  contracts  valid  where 

(N.  s.)  73  ;  9  L.  T.  72] .  "•  made,  but  regarded  here  as  immoral, 

(r)  Wynne   v.    Callander,   (1826)    38  see  per  Wilmot,  J.,  Robinson  v.  Bland, 

E.  E.  113  ;  1  Euss.  293.  (1760)  2  Burr.  1077,  p.  1084  ;  relating 

(<)  (1880)  14  Ch.  D.  351,  p.  369.  to  slaves,  see  Forbes  v.  Cochrane,  (1824> 

it)  (1857)  26  L.  J.,  Ch.  417,  p.  424.  2  L.  J.  (o.  s.)  K.  B.  67 ;  2  B.  &  C.  448  ; 

(«)  73  L.  J.,  K.  B.   320  ;    (1904)  1  3  D.  &  E.  679  ;  Madrazo  v.  W^illes,  (1820> 

K.  B.   591;    reversing  Wright,  J.,   72  3B.&Ald.353.    But  of .  Santos ».  lUidge, 

L.  J.,  K.  B.  596  ;  (1903)  2  K.  B.  114.  (1860)  29    L.  J.,  C.   P.  348  ;    8   C.  B. 

(ib)  Per  Collins,  M.  E.,  (1904)  1  K.  B.  (n.  s.)  861 ;  Pollock,  Goutr,  (4th),  p.  841. 
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valid  at  the 
place  of 
performance. 


315.  But  if  the  English  law  does  not  prohibit  what  is  intended, 
under  a  contract,  from  being  done  at  the  agreed  place  of  perform- 
ance, and  if  it  is  not  illegal  there,  then  the  contract  will,  it  seems, 
be  regarded  as  valid  by  an  English  tribunal  unless,  indeed,  it  is  to 
be  held  invalid  on  grounds  of  public  policy,  or  unless  its  enforce- 
ment is  prohibited  by  the  "  lex  fori  "  ;  even  though  it  may  have 
been  made  in  England.  This  difference  is  well  illustrated  by  a 
case  in  the  State  of  New  York,  where  lotteries  were  illegal,  in 
which  an  action  was  allowed  upon  a  bond  executed  in  New  York 
for  the  faithful  management  of  a  lottery  in  Kentucky :  lotteries 
being  legal  in  the  latter  state  (y). 

And  the  contract  will  not  be  treated  as  illegal  if  it  was  also 
made  in  a  place  where  it  was  valid.  Thus,  where  money  had 
been  won  at  play,  and  lent  for  the  purpose  of  play,  between 
Englishmen,  in  a  country  where  that  was  legal,  it  was  held  by 
Lyndhurst,  L.  C,  to  be  recoverable  here  (z).  That  decision 
was  doubted  by  a  majority  of  the  Court  of  Appeal  in  Moulis  v. 
Owen  (a),  where  it  was  held  that  a  cheque  made  payable  in 
England,  but  given  for  a  gaming  debt  in  a  foreign  country  in 
which  such  contracts  were  not  illegal,  could  not  be  enforced 
here :  the  Court  held  that  the  cheque,  being  drawn  on  an  English 
bank,  was  governed  by  English  law  (England  being  the  agreed 
place  of  performance),  and  that  by  English  law  all  securities 
given  for  a  gaming  debt  were  illegal  and  void.  But  Lord 
Lyndhurst's  ruling  was  followed,  on  almost  identical  facts,  by 
the  Court  of  Appeal  in  Saxby  v.  Pulton  (aa). 


Illegality  by 
foreign  law. 


216.  The  question  of  validity  becomes  more  difficult,  and  the 
answer  more  uncertain,  where  the  contract  is  one  which  is  not 
illegal  according  to  our  law,  but  is  so  according  to  the  law  of  the 
place  where  it  was  made,  or  according  to  that  of  the  place  where 
it  was  to  be  performed. 

If  the  result  of  enforcing  the  contract  will  be  to  enable  a 
breach  of  the  laws  of  a  foreign  state  to  be  committed  within 
that  state,  it  would  seem  that  policy  and  comity  require  that 


(y)  Kentucky  r.  Bassford,  (1844)  6 
HUl,  526  (N.  Y.)  ;  cited  Story,  Conflict, 
s.  258a  ;  Westlake,  rf.  192. 

(z)  Quarrier  o.  Colston,  (1842)  12 
L.  J.,  Ch.  57  ;  41  E.  R.  587  ;  1  PhiUips, 
147. 


(a.-)  76  L.  J.,  K.  B.  396 ;  (1907)  1 
K.  B.  746 ;  23  T.  L.  E.  348  (Moulton, 
L.  J.,  dissented).  Of.  Eobinson  v.  Bland, 
(1760)  2  Burr.  1077. 

(aa)  (1909)  2  K.  B.  208  ;  25  T.  L.  B. 
446. 
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the  contract  should  be  regarded  as  an  illegal  thing,  and  not    Sect.  216. 
enforced  (6). 

That  view  has  not,  however,  in  all  cases  been  adopted  where  the 
foreign  rules  have  been  distasteful,  more  particularly  where  they 
have  been  rules  made  in  restraint  of  trade.  In  Boucher  v. 
Lawson  (c),  it  was  said  that  a  contract  for  the  conveyance  of  coin 
from  Lisbon  to  London  would  be  valid,  although  the  exportation 
of  coin  was  then  prohibited  by  the  laws  of  Portugal ;  for  the 
importation  of  it  into  this  country  was  allowed  by  our  laws,  and  so 
the  trade  was  lawful  here.  And  contracts  made  with  the  object  of 
defeating  foreign  customs  laws  have  been  held  to  be  valid  and 
enforceable  (d) ;  for  "  one  nation  does  not  take  notice  of  the  revenue 
laws  of  another  "  (e).  And  this  has  been  consistently  applied  to 
the  relations  of  a  foreigner  to  British  revenue  laws.  One  who  had 
sold  goods  to  a  British  subject,  knowing  that  they  were  bought 
for  the  purpose  of  smuggling  them  into  this  country,  was  still 
allowed  to  recover  the  price  (/) ;  though  it  would  have  been 
otherwise  had  he  assisted  in  the  breach  of  the  law,  as  by  packing 
them  in  a  peculiar  way  to  avoid  detection  (g). 

Further,  the  fact  that  the  adventure  contemplated  in  a  charter- 
party  cannot  be  carried  out  owing  to  restrictions  of  foreign  Govern- 
ments does  not  put  an  end  to  the  contract,  or  excuse  the  non -per- 
formance of  it  (h)  ;  though  it  would  be  otherwise  if  the  perform- 
ance were  prevented  by  the  British  Government  (i). 

217.  Where,  however,  a  stipulation  in  a  contract  made  in  a  stipulations 
foreign  state  is  merely  void  by  the  law  of  that  state,  so  that  effect  foreign  law. 
would  not  there  be  given  to  it,  it  does  not  follow  that  it  will  be 
treated  as  of  no  effect  by  our  Courts. 

In  Missouri  Steamship  Co.,  Ke  (k),  a  shipment  of  cattle  had  been 

(*)  Heriz  v.  Eiera,  (1840)  10  L.  J.,  Ch.  (/)  Pellecat  r.  Angell,  (1835)  4  L.  J., 

47;   59  B.  R.  896  ;    11  Sim.  318  ;    De  Ex.  326  ;   2  C.  M.  &  E.  311  ;  1  Gale, 

Wiitz  V.  Hendricks,  (1824)  3  L.  J.  (o.  S.),  187  ;     Holman    v.    Johnson,   (1775)    1 

C.  P.  3  ;  2  Bing.  314  ;  9  Moore  586.  Cowp.   341.      Cf.   Biggs    v.   Lawrence, 

(c)  (1735)  Kep.  temp.  Hardwicke,  p.  (1789)  3  T.  K.  454. 

85  ;  Abbott  (5th)  95  ;  (11th)  iii.  2,  3.  (jr)  VPaymell  v.  Eeed,  (1794)  5  T.  K. 

id)  Planch^    v.   Fletcher,    (1779)    1  599. 

Doug.  251  ;  and  see  Simeon  v.  Bazett,  (A)  Blight  v.  Page,  (1801)  3  B.  &  P. 

(1813)  2M.  &S.94;  5  Taun.  824.     But  295,  n. ;  Barker  v.  Hodgson,  (1814)  3 

cf.  per  Denman,   C.  J.,  in   Spence  v.  M.  &  S.  267. 

Chadwick,  (1847)  16  L.  J.,  Q.  B.  313 ;  (i)  Infra,  s.  237. 

10  Q.  B.  517.  (70  (1889)  58  L.  J.,  Ch.  721  ;  42  Ch. 

(e)  Per    Lord    Mansfield,     (1779)    1  D.  321. 
Doug.  251. 

C— C.  U 
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Sect.  217.  made  at  Boston  on  a  British  ship  under  a  contract  made  in  Boston 
which  excepted  losses  by  negligence  of  the  master  or  crew.  This 
exception  was  void  by  the  law  of  Massachusetts,  and  by  the  Federal 
law  of  the  United  States,  as  being  contrary  to  public  policy.  The 
ship  was  wrecked  on  the  coast  of  Carnarvon,  owing  to  negligence 
of  the  master  and  crew,  and  some  of  the  cattle  were  drowned.  The 
Court  of  Appeal,  affirming  Chitty,  J.,  held  that  the  contract  showed 
that  the  parties  meant  it  to  be  governed  by  English  law ;  and  that 
as  the  law  of  the  United  States  did  not  make  the  exception  illegal, 
but  only  void  (in  the  sense  that  the  Courts  there  would  disregard 
it),  effect  could  here  be  given  to  the  exception ;  and  the  shipowners 
were  therefore  exempt. 

The  question  of  the  effectiveness  of  such  stipulations  seems, 
then,  to  depend  on  the  law  by  which  the  parties  to  the  contract 
meant  to  be  governed ;  and,  as  we  have  seen,  this  will  generally 
in  our  Courts  be  taken  to  be  the  law  of  the  flag.  But  the  decisions 
in  the  United  States  show  that  effect  will  not  be  given  there  to 
clauses  which  are  contrary  to  the  Harter  Act,  1893,  in  cases  oi 
shipments  to  or  from  the  United  States,  even  though  the  contract 
clearly  shows  that  the  parties  meant  to  contract  with  reference 
to  English  law  (I). 

(0  See  sup)'a,  s.  103a. 
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CHAPTEK  VIII. 

PROCEEDING  TO  THE  PORT  OP  LOADING.   DISSOLUTION  OF 
THE  CONTRACT. 


SECT. 

Ship  to  proceed  with  diligence  ....  218 
Time  fixed  for  sailing — Condition. .  219 

Meaning  of  "  sailing  " 220 

Time  fixed  for  arrival — Condition — 

"  Ready  to  load" 221 

Ship     must     go     notwithstanding 

charterer's  option  of  refusal 222 

Owner  must  be  diligent,    though 

date  for  arrival  named    223 

The  charterer  must  name  the  port 
of    loading   before    sailing,    and 

without  delay    224 

"  So  near  thereto  as  she  can  safely 

get"    225 

Relates  to  leaving  as  well  as  enter- 
ing the  port  226 

Does  owner  undertake  that  the  ship  , 
shall  arrive  at  the  port  of  loading  1  227 

Cunningham  v.  Dunn 228 

Principle  of  joint  inability 229 

Loading  not  generally  excused  by 

delay  in  proceeding 230 

Otherwise  if  the  adventure  is  frus- 
trated by  the  delay 231 

Dissolution  of  the  Contract. 

Where  delay  frustrates  the  adven- 
ture    232 


SECT. 

Shipowner  also  discharged  if  not 

responsible  for  the  delay     233 

Contract  for  a  series  of  voyages    . .  234 
Owner  discharged  by  a  refusal  to 

load  at  the  agreed  place 235 

Express     agreements     to     cancel 

charter-party  in  certain  events . .   236 
Charter-party  dissolved  on  becom- 
ing contrary  to  law 237 

Effect  of  war  with  the  country  of 

loading   238 

War  of  the  country  to  which  ship 

belongs  239 

Where  carriage  partly  performed. .  240 
Effect  given  to  charter-party  where 

legally  possible 241 

Temporary  restraint   of    voyage — 

Capture  and  recapture    242 

Effect  of  war  on  trade  of  subjects 

with  enemy  243 

Effect  of  a  foreign  war  on  British 

neutrals 244 

Contracts  for  trade  in  contraband . ,  245 

Contracts  to  run  blockades    246 

Illegality  of  performance  at  port 
of  loading  does  not  dissolve  con- 
tract— Contracts  to  break  foreign 
revenue  laws 247 


218.  If  the  ship  is  not  at  the  port  at  which  she  is  to  load  under  Ship  to  pro- 
the  charter-party,  it  is  the  duty  of  the  shipowner,  subject  to  diUgence^ 
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Sect.  218.  express  qualifications,  to  take  her  there  with  reasonable  diligence. 
There  ought  to  be  no  unreasonable  delay  in  setting  sail,  and  no 
needless  deviation  or  dilatoriness  on  the  way. 

Usually  the  charter-party  stipulates  that  the  ship  shall  sail 
and  proceed  "with  all  convenient  speed,"  or  "with  all  possible 
dispatch  "  ;  or  uses  some  other  similar  expression.  These  do  not 
generally  extend  the  common  law  obligation  to  be  diligent. 
Thus  in  Hudson  v.  Hill  (a),  it  was  held  that  to  proceed  "forth- 
with "  only  meant  "  without  unreasonable  delay." 

The  vessel  in  that  case  was  in  dry  dock,  undergoing  repairs, 
at  the  time  the  charter  was  made,  December  28th,  1870 ;  and  did 
not  leave  it  until  January  6th.  On  the  10th  a  charter  for  an 
outward  cargo  of  coals,  which  she  was  at  liberty  to  take,  was 
concluded,  and  she  finished  taking  in  that  cargo  on  the  27th. 
She  was  then  detained  by  adverse  weather  and  tides,  until 
February  8th,  when  she  sailed.  The  jury  were  directed  that 
she  had  proceeded  "forthwith"  if  there  was  no  unreasonable 
delay,  and  they  found  in  favour  of  the  ship.  The  direction  was 
approved  by  the  Court. 

In  Forest  Oak  Steam  Shipping  Co.  v.  Eichard  (b),  the  ship,  on 
completion  of  a  previous  voyage,  was  to  "  proceed  immediately  in 
ballast  to  fulfil  this  charter."  The  former  voyage  was  completed 
at  Eotterdam.  The  ship  went  thence  to  Cardiff,  for  coal  and 
dry-docking ;  and  thence  to  her  loading  port  in  America.  Held, 
there  was  no  breach ;  the  going  to  Cardiff  was  only  part  of 
proceeding  to  fulfil  this  charter. 

But  where  a  charter-party  provided  that  a  steamer  "now 
trading  and  expected  ready  to  load  about  the  3rd  of  March" 
should  with  all  convenient  speed  proceed  to  Leith  and  there  load, 
the  charterers  having  the  option  to  cancel  the  charter  in  the 
event  of  the  steamer's  not  arriving  at  the  loading  port  within 
seven  days  of  her  expected  readiness,  it  was  held  that  the  ship- 
owner was  liable  in  damages  because  after  the  date  of  the 
charter-party  he  had  made  such  engagements  for  the  named 
steamer,  and  also  for  another  steamer  which  he  had  the  optior 
of  substituting,  as  rendered  it  impossible  for  either  steamei 
to  arrive  at  the  loading  until  several  days  after  the  10th  of  March 
"  the  shipowners  by  their  own  act  put  it  out  of  their  power  t( 
fulfil  the  contract."     The  breach  was  treated  as  a  breach  of  th( 

Qa)  (1874)  43  L.  J.,  C.  P.  273.  (J)  (1899)  5  Com.  Ca.  100. 
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undertaking  to  proceed  with  all   convenient  speed,  no  precise    Sect.  218. 
time  being  fixed  for  the  vessel's  arrival  (c). 

219.  But  sometimes  the  charter-party  definitely  fixes  a  time  Time  fixed 
before  which  the  ship  is  to  sail  for  the  port  of  loading,  or  by  conX;ion.~ 
which  she  is  to  arrive  there.    Such  a  stipulation  must  be  strictly 
conformed  to.     The  shipowner,  it  he  fails  in  it,  is  liable  to  pay 
damages  to  the  charterer :  and  the  charterer,  upon  such  a  failure, 
is  generally  at  liberty  to  decline  to  load  the  ship. 

In  Glaholm  v.  Hayes  (d),  a  ship  had  been  chartered  "  to.  sail 
from  England  "  for  the  port  of  loading  "  on  or  before  the  4th  of 
February  next " ;  she  delayed  sailing  until  the  22nd,  and  then 
proceeded ;  the  charterer  refused  to  load,  and  he  was  held  to  be 
exonerated  by  the  delay. 

And  in  a  similar  case  the  same  view  was  taken,  although  the 
sailing  by  the  fixed  date  was  prevented  by  bad  weather,  amount- 
ing to  an  act  of  God,  and  although  the  act  of  God  was  expressed 
to  be  "  throughout  the  charter-party  always  excepted  "  (e). 
Martin,  B.,  delivering  the  judgment  of  the  Court,  said :  "  Then 
does  the  word  '  throughout '  make  any  difference  ?  We  think 
that  it  does  not.  It  might,  perhaps,  operate  to  exonerate  the 
plaintiff  from  an  action  in  the  event  of  the  ship  being  prevented 
from  sailing  on  the  15th  of  March  by  any  of  the  matters  excepted ; 
but  we  think  it  does  not  effect  the  condition  precedent,  upon  the 
performance  of  which  the  defendant  contracted  to  take  and  load 
the  ship  "  (/). 

On  the  other  hand,  a  stipulation  that  the  ship  should  "  sail 
with  the  first  favourable  wind"  has  been  held  not  to  be  a 
condition  precedent  (g). 

So  also  of  a  stipulation  that  she  should  "  proceed  imme- 
diately "  to  the  loading  port  (h),  or  a  term  that  the  vessel  was 
expected  ready  to  load  at  a  fixed  date  (i).  Such  definite  expres- 
sions are  read  as  negativing  an  intention  to  make  time  the 
essence  of  the  contract. 

(c)  Nelson    v.    Dundee    East    Coast  Camp.  377. 

Shipping  Co.,  (1907)  S.  C.  927.  (A)  Nelson    v.    Dundee    East    Coast 

(<r)  (1841)  10  L.  J.,  C.  P.  98  ;  2  Man.  Shipping  Co.,  (1907)  S.  C.  927. 

&  G.  257.  (i)  Forest  Oak  Steam  Shipping  Co. 

(e)  Crookewit  v.  Fletcher,  (1857)  26  v.  Eichard,  (1899)  5  Com.  Ca.  100.    Cf. 

L.  J.,  Ex.  153  ;  1  H.  &  N.  893.  Giuseppe  r.  Manufacturers'  Export  Co., 

(/)  26  L.  J.,  Ex.  p.  159.  (1903)  124  Fed.  Eep.  663  ;  infra,  s.  230. 

(_!/}  Bornmann    v.    Tooke,    (1808)   1 


294  THE   VOYAGE. 

Sect.  219.  A  vessel  lying  at  Venice  was  chartered  to  load  at  a  port  to  be 
named  before  the  vessel  left  Venice,  "  but  vessel  to  sail  forty- 
eight  hours  after  orders  are  given."  The  charter  further  gave  the 
charterer  an  option  to  cancel  "if  vessel  not  arrived  at  loading 
port  by  November  15th,  1901."  Having  regard  to  this  cancelling 
clause,  it  was  held  that  the  sailing  from  Venice  within  forty-eight 
hours  was  not  a  condition  of  the  charterer's  obligation  to  load  (k). 

Meaning  of  230.  The  condition  of  sailing  on  or  before  a  particular  date  will 

"  ^^  ™^'  not  be  satisfied  unless  the  ship  has  definitely  left  the  dock  or 

moorings  at  which  she  was  lying,  ready  for  her  voyage,  and  with 
the  intention,  on  the  part  of  those  in  charge,  of  proceeding  upon 
it  forthwith.  It  would  not  be  enough  for  the  ship  to  have  left 
her  moorings,  or  even  the  harbour,  if  there  was  no  intention  of 
proceeding  until  something  more  had  been  done(Z).  Thus, 
where  a  ship,  laden  and  fit  for  sea,  left  the  harbour,  and  it  was 
intended  that  she  should  proceed  as  soon  as  her  clearances  were 
completed  and  bills  of  lading  signed,  it  was  held  that,  as  these 
things  had  not  been  done,  she  had  not  sailed  (m). 

Where  the  condition  is,  that  the  ship  shall  "  finally  sail,"  or 
shall  "  sail  from  "  a  port,  or  shall  "  depart,"  on  or  before  a  given 
day,  it  will  not  be  satisfied  unless  she  has  not  only  sailed,  but  has 
got  out  of  the  port  by  that  time  (n).  Whether  she  has  done  so 
or  not  is  to  be  ascertained  by  reference  to  the  popular  or  general 
sense  of  the  name  used  in  describing  the  place  (o). 

A  charter-party  provided  that  the  ship  should  "  sail  and  pro- 
ceed from  Amsterdam  with  all  convenient  speed  to  Liverpool,  to 
leave  Amsterdam  not  later  than  all  March."  The  ship  left  the 
docks  at  Amsterdam,  with  part  of  her  ballast  only  on  board,  on 
the  30th  of  March ;  she  arrived  at  Alkmaar,  outside  the  port  of 
Amsterdam,  on  the  31st  of  March  ;  there  took  in  the  remainder 
of  her  ballast  on  the  1st  and  2nd  of  April,  and  sailed  for  Liverpool 

(Ji)  Eosaco  V.  Pitch  Pine  Lumber  Co.,  (n)  Moir  v.  Royal  Exchange  Ass.  Co., 

(1903)  121  Fed.  Eep.  437.  (1815)  3  M.  &  S.  461  ;  6  Taun.  241 ;  4 

(I)  Thompson  v.  Gillespie,  (1855)  24  Camp.  84  ;  Koelandts  «.  Harrison,  (1854) 

L.  J.,  Q.  B.  340  ;  5  E.  &  B.  209  ;  Hudson  23  L.  J.,  Ex.  169  ;  9  Ex.  441. 

V.  Bilton,  (1856)  26  L.  J.,  Q.  B.  27  ;  6  (o)  Lang  v.  Anderton,  (1824)  3  L.  J. 

E.  &  B.  565.  (O.  s.),  K.  B.  62  ;  3  B.  &  C.  495  ;  5  D.  & 

(m)  Hudson  v.  Bilton,  (1856)  26  L.  J.,  R.  393  ;  1  C.  &  P.  171  ;  Price  v.  Living- 

Q.   B.  27  ;    6   E.  &   B.  565.    And  see  stone,  (1882)  53  L.  J.,  Q.  B.  118 ;  9 

Eidsdale  v.  Newnham,  (1815)  3  M.  &  S.  Q.  B.   D.  679  ;   5  Asp.  M.  C.  13.    See 

456  ;  4  Camp.  111.  infra,  ss.'US,  567. 
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on  the  3rd.      It  was   held   that   the   charter-party   had  been    Sect.  220. 
complied  with  (p). 

221.  If  the  ship  is  expressly  to  arrive,  or  to  be  ready  to  load  at  Time  fixed 
the  port  of  loading  by  an  appointed  date,  the  performance  of  that  condition." 
undertaking  is  a  condition  precedent  to  the  charterer's  obligation 
to  load  her. 

Thus,  where  the  ship  was  to  be  "  ready  to  receive  cargo  in  all 
May,  guaranteed  by  the  owners  to  sail  in  all  June,"  and  she  was 
not  ready  to  receive  cargo  in  May,  the  charterers  were  dis- 
charged (q). 

And  so  where  the  charterers  were  to  have  the  option  of 
cancelling  the  charter-party,  if  the  steamer  had  not  arrived  at 
the  loading  port, "  free  of  pratique  and  ready  to  load  on  or  before 
the  15th  of  December  "  ;  and  she  had  arrived  there,  but  was  not 
"  free  of  pratique,"  because  communication  with  the  shore  was 
impossible,  owing  to  the  state  of  the  weather  :  it  was  held  that 
the  charterers  had  the  right  to  cancel  (r). 

And  the  vessel  is  not  "ready  to  load"  within  the  meaning  "Keadyto 
of  such  a  clause,  unless  she  is  discharged  and  ready  in  all  her 
holds,  so  as  to  give  the  charterer  complete  control  of  every 
portion  of  the  ship  available  for  cargo  (s) ;  except  so  much  as  is 
reasonably  required  for  ballast  to  keep  her  upright  (t).  Also,  the 
ship  must  be  legally  able  to  communicate  with  the  shore.  So 
that  where  charterers  had  the  option  of  cancelling  "if  the 
steamer  does  not  arrive  at  port  of  loading,  and  be  ready  to  load 
on  or  before  midnight  of  10th  October,"  and  she  arrived  at 
11  p.m.  on  October  10th,  but  no  one  could  leave  the  ship  or  come 
on  board  until  after  the  health  officer  had  visited  her  on  the 
following  morning,  it  was  held  that  she  was  not  ready  in  time. 
The  health  regulations  disqualified  her  (u). 

{p)  Van  Baggen  v.  Baines,  (1854)  23  P.  114. 

L.  J.,  Ex.  21.S  ;  9  Ex.  543.     Ct  Sharp  v.  (s)  Groves  v.  Volkart,  (1884)  1  Cab.  & 

Gibbs,  (1857)  1  H.  &  N.  801.  Ell.  309. 

(?)  Oliver  v.  Fielden,  (1849)  18  L.  J.,  (t)  Vaughan  v.   CampbeH   (1885)  2 

Ex.    363  ;    4   Ex.    135  ;    Shadforth    v.  T.  L.  K.  33.     Of.  Lyderhorn  Sailing  Ship 

Higgin,  (1813)  3  Camp.  385.    Of .  DefEel  Co.    t.    Duncan    Fox    &    Co.,    infra. 

V.  Brocklebank,  (1817)  4  E.  R.  706  ;  3  Cozens-Hardy,  M.E.   there  cited  Vfith 

Bligh,  561  ;  4  Price,  36.  approval  the  definition  of  "ready  to 

(?■)  Smith  V.  Dart,  (1884)  54  L.  J.,  Q.  load"  contained  in  the  above  paragraph. 

B.  121 ;  14  Q.  B.  D.  105  ;  5  Asp.  M.  C.  («)  The  Austin  Friars,  (1894)  71  L.  T. 

360.    Cf.  Bailey  v.  Arrogave,  (1838)  7  27 ;     White    v.    Winchester    S.S.    Co., 

L.  J.,  Q.  B.  91  ;  7  A.  &  E.  919  ;  3  N.  &  (1886)  23  Sc.  L.  E.  342, 
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Sect.  221. 


Subject  to 

special 

exception. 


Ship  must 
go  notwith- 
standing 
charterer's 
option  of 
refusal. 


But  the  condition  does  not  require  that  the  holds  shall  have 
been  prepared  for  the  particular  cargo.  A  ship  was  held  "  ready 
to  receive  cargo,"  although  her  holds  were  not  lined  in  the 
manner  usual  for  a  wheat  or  flour  cargo,  which  the  charterer  was 
about  to  ship  (x).  Nor  does  the  condition  require  that  the  ship 
shall  be  in  a  loading  berth  (y). 

Where  the  charterers  had  an  option  to  cancel  the  charter  if 
the  ship  were  not  ready  to  load  by  the  31st  January,  and  there 
was  a  further  provision  that  stiffening  was  to  be  supplied  on 
notice  by  the  master  of  his  readiness  to  receive  it,  it  was  held 
that  readiness  for  stiffening  and  readiness  for  cargo  were  not  the 
same  thing,  and  that,  on  proof  that  all  the  outward  cargo  could 
not  have  been  discharged  by  the  cancelling  date,  the  charterers 
could  justify  a  refusal  to  comply  with  a  notice  for  stiffening  given 
four  days  before  that  date  (z). 

Where  the  charter-party  gave  the  charterer  the  option  of 
refusing  to  load  if  the  ship  did  not  arrive  at  the  port  of  loading 
by  November  28th,  unless  "  prevented  by  stress  of  weather  or 
other  unavoidable  impediment,"  and  owing  to  adverse  wind  and 
bad  weather  she  did  not  arrive  until  January  20th,  the  charterer 
was  not  entitled  to  refuse  to  load  her ;  although  the  ship  had  been 
to  an  intermediate  port,  and  had  taken  the  full  usual  time  in 
discharging  there.  Tindal,  C.  J.,  held  that  the  charterer's  option 
did  not  arise  if  ordinary  diligence  had  been  used,  even  though 
the  delay  might  have  been  avoided  by  unusual  efforts  (a). 

But  the  right  to  cancel  the  charter-party  or  refuse  to  load  is 
not  qualified  by  the  ordinary  exceptions  of  the  charter-party  (J). 

222.  The  fact  that  the  charter-party  gives  the  charterer  the 
right  to  refuse  to  load  the  vessel  if  she  does  not  arrive  at  the 
loading  port  by  a  given  date  does  not  excuse  the  shipowner  in 
neglecting  to  send  her  there,  although  it  may  have  become 
impossible  to  get  her  there  by  the  time  named. 

Thus,  in  Shubrick  v.  Salmond(c),  a  vessel  was  chairtered  to 
go  to  Winyaw,  in  South  Carolina,  after  discharging  an  outward 


(k)  Vaughan  v.  Campbell,  (1885)  2 
T.  L.  R.  33 ;  Grampian  Steamship  Co. 
V.  Carver,  (1893)  9  T.  L.  E.  210. 

(1/)  Hick  V.  Tweedy,  (1890)  63  L.  T. 
765.     Cf.  s.  624c. 

(^)  Lyderhorn  Sailing  Ship  Co.  v. 
Duncan  Fox  &  Co.,  (1909)  25  T.  L.  K. 


503,  740  (C.  A.) 

(a)  Granger  v.  Dent,  (1829)  M.  &  M. 
475. 

(J)  Sujpra,  £i.  149. 

(c)  (1765)  3  Burr.  1637.  And  see 
The  Progreso,  (1892)  50  Fed.  Rep.  835. 
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cargo  at  Madeira  ;  and  the  charter  provided  that  if  she  did  not    Sect.  222. 

arrive  at  Winyaw  by  the  1st  of  March,  1763,  the  charterer  was 

to  have  the  option  of  loading  her  on  the  charter  terms,  or  at  the 

then  current  freight  at  Winyaw,  or  to  refuse  her  entirely.     To 

an  action  for  not  proceeding  to  Winyaw,  and  for  not  arriving 

there  on  the  Ist  of  March  or  at  any  time,  it  was  pleaded  that  by 

reason  of  contrary  winds  and  bad  weather  the  ship  was  prevented 

from  arriving  at  Madeira  until  February  16th,  1763  ;  so  that  it 

was  impossible,  after  discharging  the  outward  cargo,  to  arrive  at 

Winyaw  by  the  1st  of  March.     A  demurrer  to  this  plea  was 

allowed.     Lord  Mansfield  said :  "  The  words  are  positive  and 

express,  '  that  he  should  go  thither.'    The  parties  plainly  meant 

that  the  ship  was  to  go  thither." 

Moreover,  the  shipowner  cannot  require  the  charterer  to  declare 
his  election,  whether  he  will  load  or  not,  before  the  ship  has 
arrived  at  the  loading  place,  although  the  date  for  arrival  may 
have  already  passed  {d).  But  where  the  charterer  refused  to 
extend  the  cancelling  date,  or  to  promise  to  load  the  ship  when 
she  arrived,  the  Court  of  Appeal  refused  to  restrain  the  ship- 
owner from  employing  the  ship  in  another  way.  The  charterer 
was  left  to  his  remedy  in  damages  (<;). 

223.  If  no  time  is  fixed  for  sailing  to,    or   arriving   at,    the  Owner  must 
loading  port,  the  shipowner  is  still  bound  to  use  all  reasonable  though  date 
diligence  in  dispatching  her  and  bringing  her  there.     If  he  fails  ^°^'  ^g?™^ 
in  this  he  is  liable  to  the  charterer.     And  the  fact  that  a  date  is 
named  in  the  charter-party  before  which  the  ship  must  arrive,  if 
the  charterer  is  to  be  bound  to  load,  does  not  entitle  the  owner  to 
delay  sending  her  until  that  date. 

In  M' Andrew  v.  Adams  (/),  a  ship  had  been  chartered  to  proceed 
in  ballast  to  St.  Michael's  and  there  load  a  cargo  of  fruit,  the 
charterer  to  have  the  option  of  declining  to  load  her  should  she 
not  be  ready  for  her  cargo  by  January  31st.  By  sailing  direct 
she  might  reasonably  have  been  expected  to  bring  her  cargo  to 
London  by  January  1st ;  but  she  made  an  intermediate  voyage  to 
Oporto ;  and  thus,  though  she  arrived  and  loaded  at  St.  Michael's 

(«0  The  Samuel  W.  HaU,  (1892)  49  (/)  (1834)   3   L.  J.,   C.   P.  236 ;    1 

Fed.  Eep.  281  ;  The  Progreso,  (1892)  50  Bing.  N.  C.  29  ;  4  M.  &  Scott.  517  ;  cf. 

Fed.  Rep.  835i;    Karran    v.   Peabody,  Gill  «.  Browne,  (1893)  53  Fed.  Kep.  394. 

(1906)  145  Fed.  Eep.  166  (C.  C.  A.).  Cf.     Nelson    o.    Dundee    East    Coast 

(e)  BucknaU  v.  Tatem,  (1900)  83  L.  T.  Shipping  Co.,  (1907)  S.  C.  927. 
121. 
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Sect.  223. 


The  charterer 
must  name 
the  port  of 
loading  before 
sailing,  and 
without 


delay. 


Orders  to 
more  than 
one  port. 


some  weeks  before  January  31st,  she  did  not  arrive  in  London 
until  February  1st.  Held,  that  the  owner  was  liable  in  damages 
for  the  delay. 

224.  If  the  loading  port  is  not  named  in  the  charter-party,  but 
remains  to  be  determined  by  the  charterer,  he  must,  subject  to 
special  agreement,  name  it  before  he  can  require  the  ship  to  sail. 
Thus,  where  she  was  to  proceed  to  a  "safe  port  near  Capetown," 
it  was  held  not  to  be  enough  that  the  charterer  was  ready  to  put 
an  agent  or  supercargo  on  board,  who  would  give  the  order  later  (gr). 
And  if  the  charterer  delays  unreasonably  in  naming  the  port,  he 
will  be  liable  for  the  shipowner's  loss  by  the  detention  of  the 
ship  (/t). 

In  Woolley  v.  Eeddelien  (i),  a  ship  which  was  outward  bound 
with  cargo  for  Malta  was  chartered  for  a  homeward  voyage.  The 
charter-party  provided  that  the  ship,  "  after  delivering  her  out- 
ward cargo,  should  with  all  convenient  speed  sail  and  proceed  to 
Marseilles,  Genoa,  or  some  other  safe  port  on  the  east  coast  of 
Italy,  not  higher  than  Manfredonia,  as  should  be  ordered  at 
Malta,"  and  there  load  the  homeward  cargo.  It  was  held,  on 
demurrer,  that  the  charterer  was  bound  to  give  his  orders,  as  to 
the  port  of  loading,  within  a  reasonable  time  of  the  ship's  arrival 
at  Malta,  and  that  that  might  be  before  she  had  discharged  her 
outward  cargo. 

Where  the  agreement  was  that  the  ship  should  proceed  to 
Honduras  and  load  "  at  one  of  the  usual  and  customary  ports  or 
places  of  loading,"  and  the  freighter  directed  the  master  to  pro- 
ceed to  Belize,  in  the  Bay  of  Honduras,  and  address  himself  to  a 
certain  person,  who  would  furnish  him  with  a  cargo  "  agreeable  to 
charter-party,"  it  was  held  to  be  a  question  for  the  jury  whether 
the  ship  was  sent  to  Belize  as  her  port  of  loading.  The  person 
named  put  a  small  quantity  of  cargo  on  board  at  Belize ;  then 
directed  the  ship  to  go  to  Ulna,  where  she  received  about  half 
her  cargo,  and  afterwards  to  two  other  ports,  where  she  com- 
pleted it.  The  jury  were  directed  that,  if  Belize  was  the  agreed, 
loading  port,  then  all  the  extra  expenses  of  going  to  the  other 
places  must  be  paid  by  the  freighter  ;  and,  if  not,  he  would  still 


(^r)  Eao  t.  Hackett,  (1844)  13  L.  J., 
Ex.  216  ;  12  M.  &  W.  724. 

(A)  As  to  the  meaning  of  "  port "  and 
"  safe  port,"  see  ss.  448  et  sec[. 


CO  (1843)  12  L. 
Man.  &  G.  316 ; 
199 


J.,   G.  P.  162;   6 
6    Scott    (N.    R.) 
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be  liable  for  the  expenses  of  going  to  the  places  subsequent  to    Sect.  224. 
Ulna  (k). 

225.  The  ship  is  generally  to  proceed  to  the  loading  port  "  or  "So  near 

f  ,  T    ,         ,  ■  n    ,  thereto  as  she 

SO  near  thereto  as  she  can  safely  get.'  It  has  been  said  that  the  can  safely- 
meaning  of  this  "  must  be,  that  she  should  get  within  the  ambit  ^^  ' 
of  the  port,  though  she  may  not  be  able  to  enter  it "  (l).  But 
this  is  not  the  natural  effect  of  the  words  ;  and  the  later  authori- 
ties seem  to  show  that  the  shipowner's  undertaking  may  be 
satisfied  although  the  ship  has  not  come  within,  or  even  near, 
the  port,  if  she  is  prevented  from  doing  so  by  an  obstruction  of  a 
"  permanent  "  character  (m).  Perhaps,  however,  in  such  a  case 
the  charterer  would  not  be  bound  to  load  her,  on  the  ground  that 
it  was  contemplated  that  the  loading  should  be  in  the  agreed 
port,  and  not  elsewhere.  And  if  the  obstruction  to  the  ship's 
progress,  either  to  the  port,  or  to  the  proper  place  of  loading  in 
the  port,  is  only  of  a  temporary  kind,  the  clause  does  not  entitle 
the  shipowner  to  refuse  to  wait  and  proceed  after  it  has  been 
removed. 

In  Schilizzi  v.  Derry  (n),  a  ship  had  been  chartered  to  proceed 
to  Galatz  or  Ibrail,  "  or  any  other  safe  port  on  the  river  Danube 
not  higher  than  Ibrail,  or  so  near  thereto  as  she  may  safely 
get,"  and  there  load  a  cargo.  She  proceeded  in  ballast  to  Sulina, 
at  the  entrance  to  the  Danube,  arriving  there  on  the  5th  of 
November,  1853.  She  could  not  then  go  on  to  Galatz,  as  there  was 
not  water  enough  to  enable  her  to  cross  the  bar  of  the  river  at 
Sulina ;  Galatz  is  95  miles  up,  and  Ibrail  is  20  miles  above 
Galatz.  The  master  gave  notice  to  the  charterers'  agents  that 
he  had  arrived  as  near  to  Galatz  as  he  could  safely  get,,  and  that 
he  was  ready  to  receive  cargo.  But  no  cargo  was  sent ;  and 
after  waiting  off  Sulina  until  December  11th  he  sailed  for  Odessa, 
the  nearest  safe  port  to  which  the  ship  could  go,  and  there  loaded 
a  cargo  from  other  merchants.  After  the  ship  had  left  Sulina 
the  water  got  deeper;  and  on  and  after  the  7th  of  January,  1854, 
she  might  have  crossed  the  bar,  taken  in  a  cargo  at  Galatz, 

(70  Brown  ,-.  Johnson,  (1842)  Car.  &  (m)  Nelson  v.  Dahl,  (1881)  50  L.  J., 

M.  440.  Ch.  411  ;    6  A.  C.  38  ;   12  Ch.  D.  568  ; 

(0  Per  Lord  Campbell  in  Schilizzi  v.  Capper  v.  Wallace,  (1880)  49  L.  J.,  Q.  B. 

Derry,  (1855)  24  L.  J.,  Q.  B.  p.  197  ;  350  ;  5  Q.  B.  D.  163;  Hayton  v.  Irwin, 

adopted  by  the  Q.  B.  D.  in  Metcalfe  v.  (1879)  5  C.  P.  D.  130 

Britannia  Ironworks  Co.,  (1877)  46  L.  J.,  (»)  (1855)  24  L.  J.,  Q.  B.  193  ;  4  B.  & 

Q.  B.  443  ;  1  Q.  B.  D.  613.  B.  873. 
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Sect.S25.  and  sailed  out  of  the  river  with  it.  The  charterers  would 
in  this  case  have  been  able  to  make  a  profit  of  1,000Z.  by  sub- 
chartering  her.  It  was  held  that  the  ship  had  not  got  as 
near  to  Galatz  as  she  safely  could  within  the  meaning  of  the 
charter-party  :  and  the  charterers  recovered  damages  for  their 
loss  (o). 

It  is  now  established  that  a  shipowner  may  have  satisfied  his 
undertaking  to  get  as  near  as  he  safely  can,  although  the  obstacle 
which  prevents  his  going  further  may  not  be  a  physical  one  ;  nor 
one  that  is  absolutely  permanent  (;p).  In  each  case  the  question 
is  whether  the  impediment  could  "  be  overcome  by  the  ship- 
owner by  any  reasonable  means  except  within  such  a  time  as, 
having  regard  to  the  objects  of  the  adventure  of  both  char- 
terer and  shipowner,  was,  as  a  matter  of  business,  wholly 
unreasonable  "  (g) . 

In  Schilizzi  v.  Derry(r),  it  was  further  contended  that  the 
shipowner  was  excused  by  the  exception  "  dangers  and  accidents 
of  the  seas,  rivers  and  navigation  of  what  nature  and  kind  soever 
during  the  voyage."  But  the  Court  held  that  as  the  impediment 
was  only  temporary,  the  contract  did  not  come  to  an  end,  and 
both  parties  remained  bound  by  it  when  performance  became 
possible. 

Relates  to  226.  "  So  near  thereto  as  she  can  safely  get  "  has  relation  to 

weU  as  enter-  ^^^  ship's  safety,  not  only  in  going  into  the  port  of  loadmg,  but 
ing  the  port.  ^^sQ  in  getting  away  from  it  when  loaded.  A  ship  was  chartered 
to  proceed  to  Eiga  via  Bolderaa,  or  as  near  thereto  as  she  could 
safely  get,  and  there  load  a  full  cargo.  Both  parties  knew  that  a 
full  cargo  could  not  be  loaded  inside  the  bar  at  Bolderaa,  which 
is  a  bar  harbour.  The  ship  went  to  Bolderaa,  took  in  as  much 
cargo  as  she  could  carry  over  the  bar,  and  then  left  the  harbour 
and  came  to  anchor  outside,  as  near  as  she  could  safely  lie,  for 
the  purpose  of  taking  in  the  rest  of  the  cargo.  But  the  char- 
terers refused  to  incur  the  expense  of  loading  any  more  cargo 
outside  the  bar,  and  the  ship  sailed  with  a  part  cargo  only.    It 

(o)  Cf.   Parker   v.   Winlo,   (1857)  27  (g)  Per    Brett,   L.  J.,   in    Nelson  i. 

L.  J.,  Q.  B.  49  ;  7  E.  &  B.  942.  Dahl,  (1879)  12  Ch.   D.  568,  at  p.  593. 

(^)  Nelson  u.  Dahl,  (1881)  50  L.  J.,  The  subject  is  more  fully  discussed  i»/j'a, 

Ch.  411  ;  12  Ch.  D.  568 ;  6  A.  C.  38.     Of.  ss.  453  et  seq. 

Castel  V.  Trechman,  (1884)  1  Cab.  &  EU.  (r)  (1855)  24  L.  J.,  Q.  B.  193  ;  4  E.  & 

276.  B.  873. 
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was  held   that   the   charterers   ought   to   have   completed   the    Sect.  2S6. 
loading  outside,  and  that  the  vessel  need  not  have  crossed  the 
har  at  all  (s) . 

A  ship  was  chartered  to  proceed  to  Bilbao,  "  or  so  near,  &c.," 
and  load  a  full  cargo  of  ore  "  when,  where  and  as  directed."  She 
was  directed  to  a  place  at  which  only  part  of  a  cargo  could  be 
loaded,  consistently  with  crossing  the  harbour  bar,  and  the  master 
was  not  requested  to  wait  outside  for  more  cargo.  Charterers 
were  held  liable  for  dead  freight  (t). 

And  where  a  port  of  loading  was  to  be  named,  under  a  charter 
for  a  full  cargo,  and  the  amount  of  freight  depended  upon  the 
quantity  of  cargo  carried,  it  was  held  that  the  charterers  could 
not  order  the  vessel  to  a  port  at  which  she  could  not  load  a  full 
cargo,  owing  to  a  bar  which  would  have  to  be  crossed  (u). 

227.  The  question  arises,  does  the  shipowner  undertake  to  do  Does  owner 

....  ,  .  ,  undertake 

more  than  be  diligent  m  bringing   the    ship    to    the   port   of  that  the  ship 
loading  ?    Does  he  absolutely  promise  that  she  shall  arrive  there  l^l  porto?  ^* 
and  take  in  cargo,  unless  prevented  by  the  excepted  perils?  loading? 
And  if   BO,    does   he   undertake  that   she    shall    do  so  in  any 
particular  time  ? 

If  there  is  an  express  undertaking  that  the  ship  shall  arrive,  the 
shipowner  must  perform  it,  or  must  pay  damages  for  not  per- 
forming it,  unless  the  exceptions  excuse  him  (x).  For  the  rule  of 
English  law  is  strict,  that  one  "  who  expressly  contracts  abso- 
lutely to  do  a  thing  not  naturally  impossible  is  not  excused  for 
non-performance  because  of  being  prevented  by  vis  major"  (j/). 
But  when  the  ordinary  words  are  used,  such  as  that  the  ship 
shall  with  all  convenient  speed,  or  with  all  possible  dispatch,  sail 
and  proceed  to  the  port  of  loading,  and  there  load  the  cargo,  the 
matter  seems  to  be  open  to  doubt.  The  introduction  of  quali- 
fying expressions,  such  as  "  convenient,"  &c.,  rather  shows  that 
the  shipowner  does  not  mean  to  warrant  that  she  will  get  there 

(«)  Shield  V.  Wilkins,  (1850)  19  L.  J.,  Sc.  L.  E.  726. 
Ex.  238;  5  Ex.  304.     See  The  Alhambra,  (is)  In  Barker  «.  M'Andrew,  (1865)  34 

(1881)  50  L.  J.,  Adm.  86  ;  6  P.  D.  68.  L.  J.,  C.  P.  191  ;  18  C.  B.  (N.  S.)  759, 

(f)  Carbon  Slate  Co.  v.  Ennis,  (1902)  the    shipowner    was   excused    by    the 

114  Eed.  Eep.  260.      Otherwise  where  exception  clause,  although  the  ship  was 

ship  would  not  wait  for  higher  water,  at  "  guaranteed  for  cargo  all  this  month." 
Colastine,  River  Plate  :  Tweediei'.  New  (^)  Per    Bowen,    L.    J.,    Jacobs    i: 

York,  &c.  Co.,  (1904)  127  Fed.  Eep.  278  ;  Credit  Lyonnais,  (1884)  12  Q.  B.  D.  p, 

118  Fed.  Eep.  492.  603. 

(m)  Charpentier  v.  Dunn,  (1878)   15 
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Sect.  227.  -without  delay,  or  at  all ;  but  that  he  will  do  his  best  to  bring  her 
there.  On  the  other  hand  the  insertion  of  express  exceptions, 
which  may  relate  to  the  voyage  to  the  port  of  loading  {z),  goes  to 
show  that  the  obligation  to  accomplish  that  voyage  is  only 
by  those  limited  exceptions. 

The  question  is  one  of  construction,  and  does  not  appear  to 
have  been  settled.  But  there  are  dicta  to  the  effect  that  (subject 
to  the  exceptions)  the  owner  does  undertake  to  bring  the  vessel 
to  the  place  of  loading  ;  and  to  do  so  in  a  reasonable  time,  having 
regard  to  the  adventure  contemplated.  Thus,  in  Jackson  v.  Union 
Marine  Ins.  Co.  (a),  Bramwell,  B.,  after  holding  that  the  ship 
must  arrive  in  a  reasonable  time  for  the  adventure  in  order  to  bind 
the  charterer,  added  :  "  Now  what  is  the  effect  of  the  exception  of 
perils  of  the  seas,  and  of  delay  being  caused  thereby  ?  Suppose 
it  was  not  there,  and  not  implied,  the  shipowner  would  be  subject 
to  an  action  for  not  arriving  in  a  reasonable  time,  and  the  char- 
terers would  be  discharged."  And  again  :  "  There  is  then  a  con- 
dition precedent  that  the  vessel  shall  arrive  in  a  reasonable  time ; 
on  failure  of  this  the  contract  is  at  an  end,  and  the  charterers  dis- 
charged, though  they  have  no  cause  of  action  as  the  failure  arose 
from  an  excepted  peril "  (6). 

If  the  implied  undertaking  is  that  the  ship  shall  arrive  within 
a  reasonable  time,  having  regard  to  the  adventure,  that  must 
mean  a  period  which  has  a  calculable  limit ;  and  if  it  was  intended 
that  the  shipowner  should  be  bound  to  this,  it  might  have  been 
so  expressed.  Generally  an  absolute  obligation  to  do  a  thing 
which  may  become  impossible  of  performance  owing  to  causes 
which  the  contracting  party  cannot  foresee,  and  cannot  control, 
is  not  imposed  on  him  by  implication  when  he  has  not  undertaken 
it  expressly  (c). 

Cunningham        328.  Cunningham  v.  Dunn(cZ)  is  a  case  in  which  a  charter  was 

I'.  Dunn. 

(•)  Supra,  Chap.  IV.,  b.  30.  r.  Dunn,  (1878)  48  L.  J.,  C.  P.  62 ;  3 
(a)  (1874)  44  L.  J.,  C.  P.  27  ;  L.  E.,  C.  P.  D.  443,  cited  infra,  s.  228. 
IOC.  P.  125.     Cf .  per  Cresswell,  J.,  in  (c)  See  per  Martin,  B.,  Ford  i'.  Cotes- 
Hurst  v.  Usborne,  (1856)  25  L.  J.,  C.  P.  worth,  (1870)  L.  E.,  5  Q.  B.  p.  548  ;  per 
209,  at  p.  211.  Liudley,  L.  J.,  in  Hick  v.  Rodooanachi, 
(V)  (1874)  L.  E.,  10  C.  P.  at  pp.  144,  (1891)  2  Q.  B.  p.  638  ;  Taylor  v.  G.  N. 
145.     But  cf.  Taylor  «.  Caldwell,  (1863)  Eail.   Co.,  (1866)  35  L.  J.,  C.  P.  210; 
32  L.   J.,  Q.  B.  164  ;  3   B.  &  S.  826  ;  L.  E.,  1  C.  P.  385. 
NickoU  V.  Ashton,  70  L.  J.,  K.  B.  600  ;  id)  (1878)  48  L.  J.,  C.  P.  62  ;  3  C.  P. 
(1901)  2  K.  B.  126  ;  6  Com.  Ca.  150  ;  9  D.  443. 
Asp.  M.  C.  209.    And  See  Cunningham 
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held  to  have  come  to  an  end  through  a  failure  of  the  ship  to    Sect.  2S8. 

obtain  permission  to  load  from  the  Government  of  the  port  of 

loading,  and  is  very  remarkable.     It  was  agreed  by  charter-party 

that  the  ship  Eainton,  "  now  on  her  way  to  Genoa  and  Malta, 

shall  with  all  convenient  speed,  after  loading  dead  weight  at 

Malta  for  owner's  benefit,  sail  and  proceed  "  to  a  Spanish  port, 

to  be  ordered  by  the  charterer,  "  or  so  near  thereto  as  she  may 

safely  get,"  and  there  load   from  the  charterer's   factors  the 

remaining  measurement  space  of  light  cargo,  for  London.     The 

perils  excepted  were   the   ordinary  ones,   but   did  not  include 

restraints  of  princes. 

The  dead  weight  to  be  taken  in  at  Malta  was  a  quantity  of 
military  stores ;  and  the  charterer  knew  this.  Also  he  became 
aware,  before  ordering  the  ship  to  Valencia,  that  with  military 
stores  on  board  she  would  not  under  Spanish  law  be  allowed  to 
load  other  cargo  there.  Efforts  were  made  through  the  British 
Minister  at  Madrid  to  induce  the  Spanish  Government  to  allow 
the  Eainton  to  load  at  Valencia ;  but  this  permission  could  not 
be  obtained,  and  she  sailed  away,  without  loading,  immediately 
after  her  arrival  there.  The  charterer  sued  for  the  breach  of  the 
charter-party.  But  the  Court  of  Appeal,  affirming  Lord  Coleridge, 
C.  J.,  held  that  the  shipowners  were  not  liable. 

Bramwell,  L.  J.,  said  that  the  shipowner  had  "  committed  no 
default  at  Valencia.  I  think  that  this  case  is  governed  by  the 
principle  laid  down  in  Ford  v.  Cotesworth  (e) ;  the  plaintiff,  as 
charterer,  was  willing  to  put  a  cargo  on  board,  but  a  power  over 
which  neither  party  had  any  control  prevented  the  defendants  as 

shipowners  from  receiving  it 

My  judgment  is  for  the  defendants,  and  the  grounds  of  it  are, 
first,  that  there  was  at  Valencia  a  joint  inability  to  perform  the 
charter-party,  and  not  a  refusal  by  the  defendants  so  to  do ; 
secondly,  that  there  was  no  warranty  that  the  dead  weight  should 
be  such  as  to  allow  the  vessel  to  be  loaded  ;  thirdly,  that  if  the 
defendants  were  bound  not  to  disable  themselves  from  taking  on 
board  the  plaintiff's  cargo,  they  did  not  know  at  the  time  of 
entering  into  the  charter-party  that  they  would  so  disable  them- 
selves ;  and  fourthly,  that  the  plaintiff  gave  the  defendants 
licence  to  sail  to  Valencia  with  the  military  stores  on  board  "  (/). 

(e)  (1870)  39  L.  J.,  Q.  B.  188  ;  L.  K.,  (/)  (1878)  3  G.  P.  D.  pp.  447,  448. 

4  Q.  B.  127  ;  L.  E.,  5  Q.  B.  544. 
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Sect.  228.  Brett,  L.  J.,  said  :  "  The  defendants  had  done  nothing  incon- 
sistent with  their  contract,  and  had  done  only  what  they  were 
entitled  to  do.  But  by  reason  of  Spanish  law,  and  of  the  refusal 
of  the  Spanish  Government  to  mitigate  it,  the  defendants  were 
not  ready  to  load,  but  also  the  plaintiff  was  not  ready  to  put  the 
cargo  on  board :  the  law  of  Spain  prevented  the  parties  from 
performing  what  they  had  respectively  undertaken  to  do.  Ford 
V.  Cotesworth  (g)  is  in  point,  and  seems  to  me  to  decide  this  case ; 
it  establishes  that  where  neither  party  is  ready  to  perform  his 
undertaking,  because  both  are  prevented  by  some  superior  power, 
neither  party  can  maintain  an  action  against  the  other.  For 
these  reasons  I  think  that  the  judgment  of  Lord  Coleridge  ought 
to  be  affirmed  "  (h). 

Cotton,  L.  J.,  said  :  "  We  may  assume  that  the  plaintiff  had 
provided  a  cargo  ;  but  both  parties  were  prevented  from  perform- 
ing their  respective  undertakings  by  the  prohibition  of  the  Spanish 
Government.  .  .  .  All  that  the  shipowners  have  done  has  been 
in  accordance  with  the  terms  of  the  contract.  The  charterer 
cannot  say  that  the  ship  has  not  been  loaded  through  the  default 
of  her  owners  :  the  act  of  the  Spanish  Government  has  prevented 
the  contract  between  the  parties  from  being  carried  out  "  (t). 

Principle  of  229.  The  ground  oi  joint  inability  of  the  parties  to  the  contract, 

ibmty?'  partly  relied  on  by  all  the  judges  in  this  case,  is  very  difficult  to 

understand.  For  it  does  not  appear  that  the  charterers  were 
under  any  difficulty  as  to  loading  the  cargo,  except  indirectly 
through  the  inability  of  the  shipowners  to  keep  their  ship  in 
port.  They  were,  it  seems,  ready  with  a  cargo,  upon  the  loading 
of  which  no  prohibition  was  placed  ;  and  so  far  as  appears  it  was 
no  part  of  their  duty  to  assist  in  bringing  the  ship  to  the  place 
of  loading,  or  in  keeping  her  there  in  safety.  They  were  as  fully 
able  to  perform  their  part  of  the  contract  as  a  freighter  can  be  in 
any  case  in  which  the  shipowner  fails  to  send  his  ship  to  the  port 
of  loading. 

There  is  a  similar  difficulty  in  understanding  how  the  principle 
of  joint  inability  was  applicable  in  the  case  of  Ford  v.  Cotes- 
worth (k),  cited  in  Cunningham  v.  Dunn.     There  the  charterer 

(t/)  (1870)  39  L.  J.,  Q.  B.  188 ;  L.  E.,  (k)  (1870)  39  L.  J.,  Q.  B.  188  ;  L.  B., 

4Q.  B.  127;  L.  E.,  5  Q.  B.  5<ti.  4Q.B.127;  L.  E.,  5  Q.  B.  544,  discussed 

(A)  (1878)  3  C.  P.  D.  pp.  448,  449.  infra,  s.  616. 
(i)  3  C.  P.  D.  pp.  449,  450. 
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was  sued  for  detention  at  the  port  of  discharge.  The  discharg-  Sect.  229. 
ing  had  to  be  done  by  lighters,  to  be  sent  by  the  charterer  to  the 
ship ;  but  they  were  not  sent,  for  the  landing  of  the  cargo  was 
prevented  by  the  authorities  of  the  port.  The  shipowner's  part, 
of  unloading  the  cargo  into  the  lighters,  however,  was  not 
interfered  with,  except  indirectly  through  the  interference  with 
the  charterer.  Yet,  it  was  held  that  both  parties  had  been 
disabled  from  performing  the  contract  by  the  action  of  the 
authorities. 

Both  in  Ford  v.  Cotesworth  and  in  Cunningham  v.  Dunn,  it 
appears  that  there  were  sufi&cient  grounds  for  the  judgment, 
apart  from  this  doctrine  of  joint  inability.  And  in  neither  case 
does  there  appear  to  have  been  any  intention  to  overrule  earlier 
cases,  such  as  Barker  v.  Hodgson  (I),  and  Sjoerds  v.  Luscombe  (m), 
to  which  that  doctrine  would  seem  to  apply  with  equal  force. 
No  reliance  seems  to  have  been  placed  on  the  doctrine  in  Scotland, 
in  the  recent  case  of  White  v.  Winchester  Steamship  Co.  (n),  where 
the  charterers'  failure  to  load  within  the  lay  days  was  due  to 
quarantine  regulations,  and  was  held  to  be  excused  on  the  ground 
that  the  ship  could  not  be  placed  at  their  disposal  ready  for 
cargo.  Nor  was  the  doctrine  relied  on  by  the  Court  in  Budgett  v. 
Binnington  (o),  where  the  merchant  was  held  liable  for  demur- 
rage, though  both  ship  and  merchant  were  disabled  from  effecting 
the  discharge  by  a  strike. 

830.  A  neglect  of  the  shipowner  to  proceed  to  the  port  with  Loading  not 
diligence  does  not  generally  entitle  the  charterer  to  refuse  to  fxcused  by 

load  (p).  delay  m 

^^  ^  proceeding. 

A  charter  of  a  new  steamer.  The  Ephesus,  provided  that  she 
should  "  with  all  convenient  speed  (on  being  ready),  having 
liberty  to  take  an  outward  cargo  for  owner's  benefit  direct,  or  on 
the  way,  proceed  to  Alexandria,"  and  there  load  a  cargo  of  cotton 
from  the  freighters.  Instead  of  going  direct  to  Alexandria,  The 
Ephesus  took  out  a  cargo  for  Malta,  Syra,  Constantinople, 
Smyrna,  and  Alexandria;  and  she  deviated  from  her  direct 
course  in  going  that  round.     She  thus  arrived  at  Alexandria 

(0  (1814)  3  M.  &  S.  267.  (^)  Tarrabochia  v.  Hickie,  (1856)  26 

(m)  (1812)  16  East,  201.  L.  J.,  Ex.  26  ;  1  H.  &  N.  183  ;  Dimech  o. 

(«}  (1886)  23  Sc.  L.  E.  342.  Corlett,  (1858)   14  E.  K.  887  ;  12  Moo. 

(o)  60  L.  J.,  Q.  B.  1 ;  25  Q.  B.  D.  320  ;  P.  C.  199. 
(1891)  1  Q.  B.  35. 

C. — C.  X 
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Sect.  230.  later  than  she  should  have  done  ;  freights  for  cotton  had  mean- 
while fallen  there,  and  the  charterers  refused  to  load.  It  was 
held  they  had  no  right  to  do  so,  and  that  they  must  compensate 
the  owners  for  the  loss  of  freight  sustained  through  the 
refusal  (q). 

Otherwise  if         231.  But  when  the  delay  is  Such  as  in  effect  to  frustrate  the 
is  frustrated     intended  adventure,  the  charterer  may  be  entitled  to  reject  the 

by  the  delay.     gjj^p_ 

In  MacAndrew  v.  Chappie,  Willis,  J.,  said  (r) :  "  It  seems  to 
be  now  settled  that  delay  by  deviation  is  the  same  as  a  delay  in 
starting ;  and  it  is  also  settled,  at  any  rate  in  this  Court,  that  a 
delay  or  deviation  which,  as  it  has  been  said,  goes  to  the  whole 
root  of  the  matter,  deprives  the  charterer  of  the  whole  benefit  of 
the  contract,  or  entirely  frustrates  the  object  of  the  charterer  in 
chartering  the  ship,  is  an  answer  to  an  action  for  not  loading  a 
cargo :  but  that  loss,  delay,  or  deviation  short  of  that  gives  an 
action  for  damages,  but  does  not  defeat  the  charter.  From  the 
time  of  Boone  v.  Eyre  (s),  Eitchie  v.  Atkinson  (t),  and  Davidson 
V.  Gwynne(M),  this  rule  has  been  applied.  In  the  present  easel 
.apprehend  the  breaches  resolve  themselves  into  such  a  delay  as 
can  be  compensated  for  by  damages.  The  vessel  was  not  engaged 
for  any  particular  cargo,  but  the  contract  was  merely  a  speculation 
on  the  rise  or  fall  of  freight;  and  the  object  of  the  voyage, 
therefore,  was  in  no  sense  frustrated." 

That  view  was  in  accordance  with  the  earlier  case  of  Freeman?). 
Taylor  (x).  A  ship  had  been  chartered  to  take  cargo  to  the  Cape 
of  Good  Hope,  and  thence  to  go  with  all  convenient  speed  to 
Bombay,  and  there  load  a  cargo  of  cotton  from  the  charterers. 
She  discharged  her  cargo  at  the  Cape ;  but  then,  instead  of  pro- 
ceeding direct  to  Bombay,  took  on  board  a  cargo  of  mules  and 
cattle  and  carried  them  to  the  Mauritius,  on  the  captain's  account. 
There  was  thus  a  delay  of  six  or  seven  weeks  in  reaching  Bombay, 
and  the  charterer  refused  to  load.  The  jury  was  asked  to  say 
whether  the  delay  was  of  such  a  nature  as  "to  put  an  end  to  the 

(})  MacAndrew  v.  Chappie,  (1866)  35  ()■)  (1866)  L.  E.,  1  C.  P.  at  p.  648. 

L.  J.,  C.  P.  281  ;  L.  K.,  1  C.  P.  643.     See  (s)  (1777)  1  H.  Bl.  273,  u. ;  2  W.  Bl. 

also  Clipsham  i:  Vertue,  (1843)  13  L.  J.,  1312. 

Q.  B.  2 ;  D.  &  M.  343  ;  5  Q.  B.  265  ;  (i)  (1808)  10  East,  295. 

Forest    Oak    Steam    Shipping    Co.    i-.  (m)  (18.10)  12  East,  381. 

Richard,  (1899)  5  Com.  Ca.  100  ;  sup7'a,  (a)  (1831)  1  L.  J.,  C.  P.  26  ;  8  Bing. 

s-  219.  124  ^  1  M.  &  Scott  182. 
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ordinary  objects  the  freighter  might  have  had  in  view  when  he   -Sect.  231. 
entered  into  the  contract,"  and,  their  answer  being  in  favour  of 
the  charterer,  he  was  held  excused  from  loading  (ij). 

Dissolution  of  the  Contract. 

232.  The  foregoing  were  cases  in  which  the  delay  was  due  to  a  Where  delay 
default  by  the  shipowner ;  but  the  principle  involved  in  them  has  adventure. 
a  wider  application.  A  charter-party  is  ordinarily  made  with  the 
view  of  carrying  out  commercial  objects,  which  may  be  frustrated 
by  an  unusually  prolonged  delay ;  and  the  parties  must  be  con- 
sidered to  have  entered  into  it  contemplating  that  a  delay  might 
have  that  effect.  Hence  it  may  be  inferred  that  the  intention  was 
that  the  agreed  voyage  was  to  be  performed,  provided  that  no 
delay  should  occur  such  as  to  frustrate  its  objects  before  it  com- 
menced ;  but  that  if  such  a  delay  should  arise,  without  any  default 
of  either  party,  the  transaction  was  not  to  be  carried  through.  If, 
then,  a  delay  of  this  kind  has  occurred  before  the  loading,  either 
party  may  treat  the  contract  as  dissolved  and  at  an  end  (z). 

Vaughan  Williams,  L.  J.,  has  stated  the  general  principle  as 
follows : — "  You  have  first  to  ascertain,  not  necessarily  from  the 
terms  of  the  contract,  but,  if  required,  from  necessary  inferences 
drawn  from  surrounding  circumstances  recognized  by  both  con- 
tracting parties,  what  is  the  substance  of  the  contract ;  and  then 
to  ask  the  question  whether  that  substantial  contract  needs  for 
its  foundation  the  assumption  of  the  existence  of  a_particular 
state  of  things.  If  it  does,  this  will  limit  the  operation  of  the 
generaT^ords,  and  in  such  case,  if  the  contract  becomes  impos- 
sible of  performance  by  reason  of  the  non-existence  of  the  state 
of  things  assumed  by  both  contracting  parties  as  the  foundation 
of  the  contract,  there  will  be  no  breach  of  the  contract  thus 
limited  "  (a). 

In  Jackson  v.  Union  Marine  Insurance  Co.  (b)  the  question  was 
whether  charterers  were  entitled  to  throw  up  a  charter-party, 

(y)  Cf.  The  Alert,  (1894)61  Fed.Kep.  (1802)   3  B.  &  P.  291  ;  Card  v.   Hine, 

504.  (1889)  39  Fed.  Rep.  818. 

(z)  Jackson  v.  Union  Marine  Ins.  Co.,  (a)  In  Krell  v.  Henry,  (1903)  2  K.  B. 

(1874)  42   L.  J.,  C.  P.  284  ;  44  L.  J.,  740,  at  p.  749. 

C.  P.  27  ;  L.  E.,  8   C.  P.  572  ;  L.  B.,  10  (J)  (1874)  42  L.  J.,  C.   P.  284  ;   44 

C.  P.  125,  overruling  on  this  point  Hurst  L.  J.,  C.  P.  27  ;  L.  E.,  8  C.  P.  572  ;  L.  E., 

«.  Usbome,  (1856)  25  L.  J.,  C.  P.  209 ;  10  0.  P.  125. 
18  C.  B.  144.     Cf.  Touteng  v.  Hubbard, 

X   2 
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Sect.  23S.    under  which  a  vessel  was  to  proceed  with  all  convenient  speed 
from  Liverpool  to  Newport,  and  there  take  a  cargo  of  iron  rails 
for  San  Francisco ;  the  dangers  and  accidents  of  navigation  being 
excepted.     The  ship,  on  her  way  to  Newport,  took  the  rocks  in 
Carnarvon  Bay  on  January  4th,  1872.     After  considerable  delay 
she  was  got  off,  and  taken  back  to  Liverpool,  and  repaired ;  the 
repairs  taking  several  months.     The  charterers  had  chartered  her 
for  the  purpose  of  carrying  rails  that  were  wanted  for  the  con- 
struction of  a  railway  at  San  Francisco ;  time  was  important  to 
them,  and  on  the  16th  of  February,  1872,  they  chartered  another 
vessel  to  carry  the  rails.      The  jury  found  that  the  time  for 
getting  the  ship  off  and  repairing  her  "  was  so  long  as  to  put  an 
end,  in  a  commercial  sense,  to  the  commercial  speculation  entered 
upon  by  the  shipowner  and  the  charterers  "  ;  and  on  this  finding 
it  was  held  by  the  Exchequer  Chamber,  affirming  the  Common 
Pleas,  that  the  charterers  were  entitled  to  throw  up  the  charter- 
party. 

Brett,  J.,  in  the  Court  below,  said  (c) :  "  These  authorities  seem 
to  support  the  proposition,  which  appears  on  principle  to  be  very 
reasonable,  that  when  a  contract  is  made  with  reference  to  cer- 
tain anticipated  circumstances,  and  where,  without  any  default  of 
either  party,  it  becomes  wholly  inapplicable  to  or  impossible  of 
application  to  any  such  circumstances,  it  ceases  to  ^ve  My 
application,  it  cannot  be  applied  to  other  circumstances  which 
could  not  have  been  in  the  contemplation  of  the  parties  when  the 
contract  was  made."  Keating,  J.,  agreed  with  this ;  but  Bovill, 
C.  J.,  took  a  different  view,  and  considered  that  the  charterers 
remained  bound  notwithstanding  the  delay. 

In  the  Exch.  Chamber,  Cleasby,  B.,  agreed  with  Bovill,  C.  J. ; 
but  the  majority  of  the  Court  (Bramwell  and  Amphlett,  BB., 
Blackburn,  Mellor,  and  Lush,  JJ.)  took  the  other  view,  and 
affirmed  the  judgment  (d). 

(e)  (1873)  L.  R.  8  C.  P.,  p.  581.  she  arrives  at   Newport.     I  am  of  a 

(d)  (1874)    L.  E.,   10   C.   P.  p.   12.5.  different  opinion.     If  this  charter-party 

Bramwell,  B.,  delivering  the  judgment  be  read  as  a  charter  for  a  definite  voyage 

of  the  majority,   said:   "  The  question  or  adventure,  then  it  follows  that  there 

turns  on  the  construction  and  effect  of  is  necessarily  an  implied  condition  that 

the  charter.     By  it  the  vessel  is  to  sail  the  ship  shall  arrive  at  Newport  in  time 

to  Newport  with  all  possible  despatch,  for  it.    Thus,  if  a  ship  was  chartered  to 

perils  of  the  seas  excepted.     It  is  said  go  from   Newport  to   St.  Michael's  in 

that  this  constitutes  the  only  agreement  terms  in  time  for  the  fruit  season,  and 

as  to  time,  and,  provided  all  possible  take  coals  out.  and  bring  fruit  home, 

despatch  is  used,  it  matters  not  when  it  would  foUow,    notwithstanding   the 
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On  the  other  hand,  in  Hudson  v.  Hill  (e),  a  ship  had  been  Sect.  232. 
chartered  to  proceed  forthwith  to  Barbadoes,  "  being  allowed  to 
take  in  cargo  of  coals  to  a  port  outwards  for  owner's  benefit,  or  to 
the  Brazils,  and  as  ordered  load  afloat  a  full  and  complete  cargo 
of  sugar  or  other  lawful  merchandize."  The  charter-party  was 
dated  December  28th,  1870.  The  vessel  took  out  a  cargo  of 
coals  to  Rio  in  Brazil,  and  proceeded  thence  to  Barbadoes. 
Owing  to  adverse  weather  and  other  circumstances  for  which  the 
owner  was  not  responsible,  she  did  not  reach  Barbadoes  until 
July  28th.  The  season  there  for  exporting  sugar  lasts  from 
April  to  July,  and  on  July  28th  all  the  crop  had  been  exported. 
The  charterers'  agents,  therefore,  refused  to  load  the  vessel,  but 
offered  to  give  her  a  cargo  of  sugar  at  St.  Vincent,  ninety  miles 
off.  This  the  captain  declined,  unless  he  received  an  indemnity, 
which  was  not  given. 

In  an  action  against  the  charterers  for  not  loading,  the  jury 
found  that  the  delay  did  not  put  an  end  in  a  commercial  sense  to 
the  commercial  speculations  entered  upon  by  the  shipowners 
and  the  charterers;  but  that  it  was  greater  than  either  party 
could  have  contemplated  when  entering  into  the  charter-party. 
Held,  that  the  shipowner  was  entitled  to  judgment  (/). 

opinion  expressed  in  Touteng  r.  Hubbard,  there  is  no  cause  of  action,  but  there  is 
((1802)  3  B.  &  P.  291),  on  which  I  will  the  same  release  of  the  charterer.  .  .  . 
remark  afterwards,  that  if  she  did  not  That  reasoning  also  applies  to  the  pre- 
get  to  Newport  in  time  to  get  to  St.  sent  case.  If  the  charter  be  read  as 
Michael's  for  the  fruit  season,  the  chaj-'  for  a  voyage  or  adventure,  not  precisely 
terer  would  not  be  bound  to  load  at  defined  by  time  or  otherwise,  but  still 
Newport,  though  she  had  used  all  possible  for  a  particular  voyage,  arrival  at  New- 
despatch  to  get  there,  and  though  there  port  in  time  for  it  is  necessarily  a  con- 
was  an  exception  of  perils  of  the  seas.  dition  precedent."  Cf.  Geipel  ■».  Smith, 
The  two  stipul.itions,  to  use  all  possible  (1872)  41  L.  J.,  Q.  B.  153  ;  L.  R.,  7  Q.  B. 
despatch,  and  to  arrive  in  time  for  the  40i.  See  also  Wyllle  i:  Povah,  (1907) 
voyage,  are  not  repugnant ;  nor  is  either  12  Com.  Ca.  317  ;  23  T.  L.  E.  687. 
superfluous  or  useless.  The  shipowner,  (e)  (1874)  43  L.  J.,  G.  P.  273. 
in  the  case  put,  expressly  agrees  to  use  (/)  Brett,  J.,  said  (43  L.  J.,  C.  P.  at 
all  possible  despatch  :  that  is  not  a  con-  p.  279)  :  '•  When  the  delay  is  so  long  as 
dition  precedent;  the  sole  remedy  for  to  frustrate  the  mercantile  adventure  os 
and  right  consequent  on  the  breach  of  it  at  first  contemplated  ly  loth  parties,  the 
is  an  action.  He  also  impliedly  agrees  original  contract  is  determined  and  can- 
that  the  ship  shall  arrive  in  time  for  the  not  be  enforced.  In  the  present  case 
voyage  :  that  is  a  condition  precedent  the  mercantile  adventure  on  the  part  of 
as  well  as  an  agreement ;  and  its  non-  the  charterers  was  to  send  a  cargo  of 
performance  not  only  gives  the  charterer  sugarfrom  Barbadoes  to  England  during 
a  cause  of  action,  but  also  releases  him.  the  proper  season,  but  the  adventure  on 
Of  course,  if  these  stipulations,  owing  the  part  of  the  owners  of  the  ship  was 
to  excepted  perils,  are  not  performed,  that  she  should  earn  freight.    The  mere 
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Sect.  833.  233.  If  the  delay  in  reaching  the  port  of  loading  lias  frus- 
Shipowner  trated  the  adventure,  and  this  has  occurred  from  causes  for 
charged  if  not  which  the  shipowner  is  not  responsible,  then  he,  as  well  as  the 
for^thTdiTay    charterer,  may  decline  to  perform  the  charter-party  any  further. 

The  reasons  for  allowing  the  contract  to  be  dissolved,  under  the 

new  conditions,  apply  to  both  parties  (g). 

/And  where  circumstances  have  arisen  which  show  that,  without 
any  default  of  the  parties,  the  contract  cannot  be  carried  out  as 
contemplated  within  a  reasonable  time,  the  shipowner  is  excused 
>     from  going  to  the  port  of  loading  at  all. 

In  Geipel  v.  Smith  (h)  a  British  ship  was  chartered  to  load  a 
cargo  of  coals  in  England  to  be  carried  to  Hamburg;  restraints 
of  princes  and  rulers  excepted.  Before  anything  had  been  done, 
Hamburg  was  blockaded  by  the  French,  at  war  with  Germany; 
England  remaining  neutral.  The  shipowner  refused  to  take  a 
cargo  on  board ;  and  to  an  action  by  the  charterer  he  pleaded 
that  the  charter-party  could  not  have  been  carried  out  and  ful- 
filled within  a  reasonable  time  in  that  behalf,  except  by  running 
the  blockade.  It  was  held  that  this  was  a  sufficient  defence. 
For  the  blockade,  being  assumed  to  be  effective,  was  within  the 
exception  of  restraints  of  princes;  and  "the  effect  of  such  a 
state  of  things  as  an  effective  blockade  of  the  port  of  discharge 
is  not  merely  to  excuse  delay  in  the  carrying  out  of  the  contract, 
but  that,  after  a  reasonable  time,  it  relieves  the  parties,  the 
contract  being  altogether  executory,  from  the  performance  of  it. 
....  The  object  of  each  of  them  was  a  carrying  out  of 
a  commercial  speculation  within  a  reasonable  time;  and  if 
restraint  of  princes  intervened,  and  lasted  so  long  as  to  make 
\  this  impossible,  each  had  a  right  to  say,  '  Our  contract  cannot 
be  carried  out ' ;  and,  therefore,  the  shipowner  had  a  right  to 
sail  away,  and  the  charterer  to  sell  his  cargo  or  refrain  from 
procuring  one,  and  to  treat  the  contract  as  at  an  end  "  (i). 

failure  of  the  vessel  to  arrive  in  time  to  putting  a  cargo  on  board  can  accrue  to 

carry  out  the  charterers'  intention  did  the  charterers." 

not  frustrate  her  owners'  purpose  in  (j')  Jackson  r.  Union  Marine  Ins.  Co., 

entering  upon  the  contract  of  affreight-  per  Brett,  J.,  (1873)  L.  K.,  8  C.  P.  p.  578 ; 

ment.    They  were  not  bound  to  recog-  per  Braunvell,  B.,  (1874)  L.  B.,  10  C.  P. 

nize  the  charterers'  object.     It  was  no  p.  114. 

part  of  the  owners'  intention  that  their  (/t)  (1872)  41  L.  J.,  Q.  B.  153;  L.  E., 

ship  should  be  loaded  at  a  profit  to  the  7  Q.  B.  404. 

charterers,  and,  therefore,  the  contract  (i)  Per  Blackburn,  J.,  L.  E.,  7  Q.  B., 

remains  in  force,  although  no  profit  from  pp.  412,  413. 
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The  contract  was  one  entire  contract ;  and  as  there  was  an    Sect.  288. 
obstacle  to  the  complete  performance  of  it,  the  shipowner  was 
not  bound  to  perform  that  part  which,  though  possible,  was  by 
itself  useless  (k). 

Further,  a  plea  of  the  blockade  was  sufficient.  Lush,  J.,  said : 
"  I  think  the  fifth  plea  may  also  be  treated  as  valid.  It  alleges 
the  breaking  out  of  a  war  between  France  and  Germany,  and  a 
blockade  of  the  port  of  Hamburg.  If  the  impediment  had  been 
in  its  nature  temporary  I  should  have  thought  the  plea  bad ;  but 
a  state  of  war  must  be  presumed  to  be  likely  to  continue  so  long, 
and  so  to  disturb  the  commerce  of  merchants,  as  to  defeat  and 
destroy  the  object  of  a  commercial  adventure  like  this  "  (I). 

The  declaration  there  showed  that  "  restraints  of  princes  and 
rulers  "  was  excepted  in  the  charter-party.  Whether  the  decision 
of  the  Court  would  have  been  the  same  had  there  been  no  such 
exception  does  not  appear.  The  question  in  such  a  case  would 
be,  whether  the  shipowner  has  been  excused  by  a  change  of  cir- 
cumstances, not  provided  against  by  the  charter-party,  but  which 
has  happened  before  the  loading,  and  is  such  as  to  frustrate  the 
intended  adventure. 

234.  In  the  following  case  the  contract  was  for  a  series  of  Contract  for 
voyages,  and  it  was  held  that  an  unexpected  delay  in  the  earlier  voyages." 
voyages   did  not  excuse  the  shipowner  from    completing    the 
remainder.     A  charter-party  provided,  "That  this  charter  shall 

be  in  force  for  six  successige-yovages.  and  that  they  shall  be 
made  not  later  than  the  last  day  of  February,  1853."  To  an 
action  for  not  making  more  than  three  voyages,  the  owner 
pleaded  that  during  those  voyages  he  sustained  damage,  by 
excepted  perils,  which  could  not  be  repaired  by  the  last  day  of 
February,  1853.  It  was  held  that  this  did  not  excuse  him  from 
performing  the  six  voyages.  "  There  is  an  absolute  contract  to 
perform  six  voyages,  and  an  undertaking  that  the  party  will  use 
due  diligence  to  perform  them  within  the  time  specified  "  (m). 

235.  A  refusal  by  the  charterer  to  load  in  the  agreed  manner  Owner  dis- 

will  excuse  the  shipowner  from  proceeding  to  the  port  of  loading,  ref ulil  to  foad 

at  the  agreed 

{k)  Per  Cockburn,  C.  J.,  at  p.  411.  was  made  after  notice  of  the  blockade. 

®  Cf.  Medeiros  v.  Hill,  (1832)  1  L.  J.,  (wf)  Pope  t.  Bavidge,  (1855)  10  Ex. 

C.  P.  77  ;  8  Bing.  231  ;  1  M.&  Scott  311 ;  73,  per  Martin,  B. 
5  C.  &  P.  182,  where  the  charter-party 
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Sect.  235.  And  when  the  charterer  breaks  his  contract  in  this  way  on  one  of 
an  agreed  series  of  voyages,  that  may  entitle  the  shipowner  to 
treat  the  whole  as  at  an  end.  In  Bradford  v.  Wilhams  (n),  a 
vessel  was  chartered,  in  May,  1871,  to  carry  cargoes  of  coal  from 
Bullo  to  Highbridge  or  Dunball,  until  the  end  of  March,  1872. 
"  Vessel  to  load  with  Gollop  &  Co.,  or  Gould  &  Co.,  till  end  of 
September,  with  captain's  option ;  after  September  at  Gould  &  Co." 
The  ship  made  several  voyages  under  the  charter-party,  until 
September,  1871.  To  an  action  by  the  charterer  for  not  sending 
the  ship  to  load  after  the  commencement  of  September,  the  owner 
pleaded  that  the  captain  had  elected  to  load  from  Gollop  &  Co., 
and  that  the  plaintiffs  were  not  ready,  and  had  refused  to  load 
there  during  September  or  at  any  subsequent  time.  It  was  held 
on  demurrer  that  this  was  a  good  defence.  The  refusal  to  load 
at  Gollop  &  Co.  not  only  excused  the  shipowner  from  sending  the 
ship  during  September,  but  also  entitled  him  to  treat  the  charter- 
party  as  at  an  end  altogether.  "  The  contract  was  for  the  con- 
tinuous employment  of  the  ship,  and  the  defendant,  owing  to  the 
plaintiff's  refusal  to  perform  what  was  in  my  judgment  a  material 
part  of  the  bargain,  was  unable  to  go  on  as  he  expected  earning 
his  freight "  (o). 

236.  The  following  are  cases  of  express  agreements  for  the 
cancellation  of  the  contract  in  particular  events.  In  Avery  v. 
Bowden(p),  a  ship  was  chartered  to  proceed  in  ballast  to 
Constantinople,  and  thence  to  Odessa  and  load;  but  it  was 
stipulated  that  "  in  case  of  war  having  commenced  previous  to 
and  continuing  on  the  ship's  arrival  at  Constantinople"  the 
charterer  should  load  her  at  that  port  at  a  lower  freight.  After 
the  charter  was  made,  and  before  the  ship's  arrival  at  Constanti- 
nople, war  broke  out  between  Eussia  and  Turkey  ;  subsequently 
to  her  arrival  war  broke  out  between  Eussia  and  England. 
And  the  question  was  as  to  the  meaning  of  "war"  in  the 
above  clause.  It  was  held  that  it  meant  such  a  war  as  would 
render  the  voyage  of  an  English  ship  from  Constantinople  to 
Odessa  unlawful,  and  did  not  comprise  war  between  Eussia  and 
Turkey.  The  charterer  was  therefore  not  bound  to  load  at 
Constantinople. 


Express 
agreements 
to  cancel 
charter-party 
in  certain 
events. 


W  (1872)  41  L.  J.,  Ex.  164  ;  L.  E.,  7 
Ex.,  259. 

(o)  Per  Martin,  B.,  L.  K.,  7  Ex.  at 


p.  261. 

(i))  (1856")  25   L.  J.,   Q.  B.  49 ;  26 
L.  J.,  Q.  B.  3  I  6  E.  &  B.  953, 
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In  Adamson  v.  The  Newcastle  Steamship  Freight  Insurance  Sect.  S36. 
Co.  (2),  a  ship  had  been  chartered  to  proceed  from  Genoa,  whither 
she  went  on  an  intermediate  voyage,  to  Galatz  for  orders,  and  to 
load  a  cargo  of  grain  either  there  or  at  Braila  or  Ismalia.  The 
charter  provided  that,  "  in  the  event  of  war,  blockade,  or  prohibi- 
tion of  export  preventing  loading,"  the  charter-party  should  be 
cancelled. 

Before  the  ship  reached  Genoa,  the  loading  ports  were  all 
closed  by  Eussia,  which  was  then  at  war  with  Turkey.  The 
charterer  was  requested  to  cancel  the  charter-party,  but  he 
refused,  and  the  ship  was  therefore  sent  on  towards  Galatz  in 
ballast ;  but  on  reaching  Constantinople,  as  the  ports  were  still 
closed,  she  took  a  homeward  cargo  at  a  less  freight.  The  ship- 
owners claimed  for  loss  of  freight  under  a  policy  of  insurance, 
and  the  question  was  whether  the  charter-party  had  come  to  an 
end  before  the  ship  left  Genoa.  It  was  held  by  Cockburn,  C.  J., 
and  Manisty,  J.,  that  the  act  of  closing  the  ports  by  the  Eussian 
Government  was  a  "  prohibition  of  export  preventing  loading," 
within  the  meaning  of  the  charter-party ;  and  that  upon  that 
event  the  charter-party  came  to  an  end,  without  any  election  by- 
either  party.  On  the  other  hand,  Lush,  J.,  read  the  clause  to 
mean  that  in  the  stated  events  it  was  to  be  cancelled  "  at  the 
option  of  either  of  the  parties :  and  thus,  that  it  would  remain  in 
force  until  one  of  the  parties  elected  to  avoid  it ;  but  it  would  be 
optional  to  either  of  them  to  put  an  end  to  it  upon  the  happening 
of  either  of,  the  specified  events,  provided  he  did  so  within  a 
reasonable  time,  and  before  the  other  party  had  altered  his 
position  upon  the  faith  of  his  having  waived  it "  (?•). 

In  Soames  v.  Lonergan  (s),  the  ship  St.  Patrick  was  chartered 
to  bring  a  homeward  cargo  from  Guayaquil,  but  the  charter-party 
was  to  be  void  "  in  the  event  of  non-arrival "  of  another  ship  (The 
Grant),  which  was  then  on  B,n  outward  voy&ge.  The  intention  was 
that  the  St.  Patrick  should  bring  home  the  proceeds  of  the  cargo  of 
The  Grant.  The  charter  provided  that  The  St.  Patrick  should  lie 
to  receive  and  discharge  the  cargo  120  running  days  in  the  whole, 
and  twenty  days  on  demurrage.  It  was  held  that  the  condition 
meant  that  the  charter-party  was  to  be  void  unless  The  Grant 

(j)  (1879)  48   L.  J.,   Q.   B.  670 ;   i  (s)  (1824)  2  L.  J.  (o.  S.),  K.  B.  106 ; 

Q.  B.  D.  462.  2  B.  &  C.  561 ;  4  D.  &  K.  74. 

(?■)  Per  Lush,  J.,  4  Q.  B.  D.  at  p.  468. 
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Sect.  236.  arrived  within  such  a  time  as  to  answer  the  purposes  of  the 
adventure.  And  that,  as  she  did  not  arrive  until  long  after  the 
lay  days  of  The  St.  Patrick  had  expired,  and  after  The  St.  Patrick 
had  sailed  away,  no  action  lay  against  the  charterer  for  not 
loading. 

In  Steel  v.  Grand  Canary  Coaling  Co.  {t),  a  cargo  of  coal  was 
to  be  loaded  in  a  specified  time.     But  the  charter-party  provided, 

"any  time  lost  through  riots,  strikes,  lock-outs not  to  be 

computed  as  part  of  the  loading  time  unless  any  cargo  be  actually 
loaded  during  such  time.  In  the  event  of  any  stoppage  or 
stoppages  arising  from  any  of  these  causes  continuing  for  six 
running  days /ro?re  the  time  of  the  vessel  being  ready  to  load,  this 
charter  shall  become  null  and  void,  provided,  however,  that  no 
cargo  shall  have  been  shipped  on  board  the  steamer  previous  to 
such  stoppage  or  stoppages."  After  the  lay  days  had  run  out,  but 
before  any  coal  had  been  shipped,  a  strike  occurred  which  prevented 
loading,  and  this  continued  for  more  than  six  days.  The  charterers 
claimed  to  treat  the  contract  as  at  an  end.  Held,  they  could  not 
do  so,  as  the  strike  was  not  in  existence  when  the  vessel  was  first 
ready  to  load. 

A  charter  for  a  wheat  cargo  from  San  Francisco  provided  that, 
"  should  the  vessel  fail  to  pass  satisfactory  survey,  or  in  case  of 
submission  to  arbitration  should  the  decision  be  against  the  vessel, 
or  should  she  be  detained  more  than  ten  days  for  repairs,  the 
charter  to  be  void  at  charterers'  option."  The  ship  arrived  on 
November  11th  damaged  by  collision  ;  her  ballast  was  discharged 
by  November  19th,  and  her  repairs  were  finished  by  November 
30th.  The  charterers  claimed  to  rescind;  but  that  was  not 
allowed.  The  ten  days'  detention  for  repairs  meant  after  tender  of 
the  ship.  The  previous  .delay  did  not  make  the  charter  void- 
able (w). 

Charter-party  237.  The  contract  is  dissolved  if  performance  of  it  becomes 
bec^omin^o'"'^  illegal ;  it  ceases  to  be  valid,  and  the  parties  to  it  are  discharged. 
contrary  to      If  it  ^as  illegal  in  the  first  instance,  for  example  as  infringing  the 

(t)  (1904)  9  Com.  Ca.  275  ;  reversing  enable  the  charterer  to  get  rid  of  all 

(1902)  7  Com.  Ca.  213,  and  restoring  obligation,  although  the  strike  occurred 

Phillimore,  J.,  (1901)  6  Com.  Ca.  240.  when  the  ship  was  on  demurrage. 

Cf.  Morgan  v.  Garfield,  (1902)  113  Fed.  {u)  Leblond  t:   McNear,   (1903)  104 

Eep.  520,  where  an  option  to  cancel  the  Fed.  Eep.  826  ;  123  Fed.  Rep.  384. 
charter  "in  case  of  strike"  was  held  to 
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revenue  or  navigation  (x)  laws,  or  as  a  trading  with  an  enemy,  it    Sect.  237. 
cannot  be  enforced  by  either  party ;  even  though  he  may  have 
done  hie  part  (y).     Such  a  charter-party  is  void,  and  without  legal 
effect. 

But  the  contract  may  have  been  lawful  originally,  and  yet  its 
performance  may  have  become  unlawful  by  a  subsequent  act  of  the 
government :  as,  by  an  order  prohibiting  the  trade ;  or  by  an 
outbreak  of  war  with  the  country  to  which  the  ship  belongs,  or 
from  which  the  intended  cargo  is  to  be  procured  and  shipped. 
Where  this  happens  before  a  cargo  has  been  put  on  board,  the 
contract  is  dissolved. 

"  That  no  contract  can  properly  be  carried  into  effect  which  was 
originally  made  contrary  to  the  provisions  of  law ;  or  which  being 
made  consistently  with  the  rules  of  law  at  the  time,  has -become 
illegal  in  virtue  of  some  subsequent  law ;  are  propositions  which 
admit  of  no  doubt.  Neither  can  it  be  questioned  that  if,  from  a 
change  in  the  political  relations  and  circumstances  of  this  country, 
with  reference  to  any  other  contracts  which  were  fairly  and  law- 
fully made  at  the  time,  they  have  become  incapable  of  being  any 
longer  carried  into  effect  without  derogating  from  the  clear  public 
duty  which  a  British  subject  owes  to  his  Sovereign,  and  the  State 
of  which  he  is  a  member,  the  non-performance  of  a  contract  in  a 
state  so  circumstanced  is  not  only  excusable,  but  a  matter  of 
peremptory  duty  and  obligation  on  the  part  of  the  subject  "  (z). 

And  in  Barker  v.  Hodgson  (a).  Lord  Ellenborough  said  :  "  If, 
indeed,  the  performance  of  this  covenant  had  been  rendered 
unlawful  by  the  government  of  this  country,  the  contract  would 
have  been  dissolved  on  both  sides,  and  this  defendant,  inasmuch  as 
he  had  thus  been  compelled  to  abandon  his  contract,  would  have 
been  excused  for  the  non-performance  of  it,  and  not  liable  to 
damages." 

In  Esposito  V.  Bowden  (b),  a  ship  had  been  chartered  to  load  a 
cargo  of  wheat  at  Odessa,  but  before  she  arrived  there  war  was 
declared  between  England  and  Eussia.     To  an  action  for  not 

(«)  Cunard  ,..  Hyde,  (1859)  29  L.  J.,  (a)  (1814)  3  M.  &  S.  267,  p.  270.    And 

Q.  B.  6  ;    E.  B.  &  E.  670  ;  Blanck  c.  see  Baily  i:  Be  Crespigny,  (1869)   38 

Solly,  (1817)13.  Moore,  531;  Holt  554.  L.  J.,  Q.   B.  98;  L.  B.,  4  Q.  B.  180; 

(y)  Muller  V.  Gurnon,  (1811)  3  Taun.  Touteng  v.  Hubbard,  (1802)  3  B.  &  P. 

394.  291. 

{z)  Per  Lord  Ellenborough  in  Atkinson  {b)  (1857)  24  L.  J.,  Q.  B.  210  ;  27  L.  J. 

f.  Ritchie,  (1809)  10  East,  p.  534.  Q.  B.  17  ;  7  E.  &  B.  763. 


316 


THE   VOYAGE. 


Sect.  S37. 


Effect  of  war 
with  the 
country  of 
loading. 


loading  the  charterer  pleaded  that  he  was  a  British  subject,  and 
that  owing  to  the  war  it  became  impossible  for  him  to  perform 
the  contract  without  dealing  and  trading  with  the  Queen's 
enemies.  This  was  held  to  be  a  good  defence ;  for  the  declara- 
tion of  war  rendered  commercial  intercourse  with  the  inhabitants 
of  the  enemy's  country  illegal,  unless  with  the  licence  of  the 
Crown ;  and  its  effect,  therefore,  was  to  dissolve  the  charter-party, 
and  absolve  both  parties  from  further  performance  of  it. 
•  Also,  it  was  held  that  this  effect  was  not  altered  by  the  fact 
that,  after  the  declaration  of  war  had  been  made,  an  Order  in 
Council  was  made,  that  British  subjects  might  trade  with  all 
ports  which  were  not  blockaded. 

238.  The  contract  may  be  dissolved  by  a  declaration  of  war, 
although  the  vessel  may  have  been  lying  at  the  loading  port, 
ready  for  cargo,  for  some  time  before  the  declaration  was  made. 
Thus,  a  charterer  was  excused  for  not  loading  where  war  was 
declared  after  the  vessel  had  arrived,  but  before  the  lay  days  had 
expired  (c). 

And  even  where  the  cargo  has  been  loaded  on  board,  if  the 
carriage  of  it  to  its  agreed  destination  afterwards  becomes  illegal, 
it  seems  that  the  contract  is  dissolved,  and  that  the  cargo  should 
be  relanded  (d).  The  rule  is  thus  stated  in  Abbott  on  Shipping  (e) : 
"If,  therefore,  before  the  commencement  of  a  voyage,  war  or 
hostilities  should  take  place  between  the  State  to  which  the  ship 
or  cargo  belongs,  and  that  to  which  they  are  destined,  or  commerce 
between  them  be  wholly  prohibited,  the  contract  for  conveyance 
is  at  an  end  (/),  the  merchant  must  unlade  his  goods,  and  the 
owners  find  another  employment  for  their  ship.  And  probably 
the  same  principles  would  apply  to  the  same  events  happening 
after  the  commencement  and  before  the  completion  of  the  voyage, 
although  a  different  rule  is  laid  down  in  this  case  by  the  French 
Ordinance  (g),  as  I  have  before  observed.  But  if  war  or  hostilities 
break  out  between  the  place  to  which  the  ship  or  cargo  belongs, 
and  any  other  nation,  to  which  they  are  not  destined ;  although 


(c)  Avery  r.  Bowden,  (1856)  25  L.  ,T., 
Q.  B.  49 ;  26  L.  J.,  Q.  B.  3  ;  6  E.  &  B. 
953  ;  Heid  v.  Hoskins,  (1856)  25  L.  J., 
Q.  B.  55  ;  26  L.  J.,  Q.  B.  5  ;  6  E.  &  B. 
953. 

{d)  See  The  Hoop,  (1799)  1  C.  Eob. 
196,  p.  216. 


(e)  5th  ed.  p.  427  ;  13th  ed.  p.  754. 

(/")  French  Ordin.  liv.  3  tit.  1,  des 
Charte-parties,  Art.  7 ;  Code  de  Comm. 
Art .  276. 

0/)  Liv.  3,  tit.  3,  Fret,  Art.  15  ;  Code 
de  Comm.  Art.  299. 
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the  performance  of  the  contract   is    thereby    rendered    more    Sect.  238. 
hazardous,  yet   is   not  the  contract  itself  dissolved,  and  each 
of  the  parties  must  submit  to'  the  extraordinary  peril,  unless  they 
mutually  agree  to  abandon  the  adventure." 

239.  The  rule  that  war  -with  the  country  where  the  cargo  is  to  War  of  the 
be  loaded  puts  an  end  to  the  contract,  applies  when  war  has  which  ship 
broken  out  between  the  country  to  which  the  ship  belongs,  and  beloJ^g^- 
that  to  which  she  is  to  go  under  the  charter-party  ;  though  the 
charterer  may  be   a  neutral.     "  This  is  not  an  unequal  law, 
because  if  war  had  broken  out  between  the  Czar  and  the  King  of 

the  Two  Sicilies  instead  of  her  Majesty,  the  vessel  would,  accord- 
ing to  the  principle  stated  above,  have  been  absolved  from  going 
to  Odessa,  and  might  forthwith  have  proceeded  upon  another 
voyage  "  Qi).  Performance  of  the  contract  by  the  ship  in  such  a 
case  would  be  illegal  according  to  the  law  of  her  own  country. 

And  where  a  cargo  has  been  shipped  in  a  foreign  ship,  and 
war  has  broken  out  between  the  country  to  which  she  belongs 
and  the  country  of  the  port  of  discharge,  the  neutral  owner  of 
the  goods  cannot  complain  of  her  not  going  there.  "  It  appears 
to  their  Lordships,  however,  that  when  an  English  merchant 
ships  goods  on  board  a  foreign  ship,  he  cannot  expect  that  the 
master  will  act  in  any  respect  differently  towards  his  cargo  than 
he  would  towards  a  cargo  shipped  by  one  of  his  own  country,  and 
that  it  cannot  be  contended  that  the  master  is  deprived  of  the 
right  of  taking  reasonable  and  prudent  steps  for  the  preservation 
of  his  ship,  because  from  the  accident  of  the  cargo  not  belonging 
to  his  own  nation,  the  cargo  is  not  exposed  to  the  same  danger  as 
the  ship  "  (t). 

240.  Where  goods  have  been  loaded  and  partly  carried  on  the  Where  car- 
agreed  voyage,  though  the  exact  performance  of  the  contract  may  prrfor^ed.^ 
become  legally  impossible,  it  will  not  be  regarded  as  completely 

at  an  end,  if  it  can  by  any  reasonable  construction  be  treated  as 
still  capable  of  being  performed  in  substance.  Thus,  where  a 
Prussian  vessel,  carrying  goods  under  charter,  had  been  ordered 
to  discharge  at  Dunkirk,  and  it  became  impossible  for  her  to  do 
so,  because  war  broke  out  between  France  and  Germany,  it  was 
held  in  the  Privy  Council,  that  the  contract  was  not  dissolved, 

(A)  Per  Willes,  J.,  Esposito  r.  Bow-  (0  Per  Mellish,  L.  J.,  The  Teutonia, 

den,  (1857)  27  L.  J.,  Q.  B.  16,  p.  25.  (1872)  L.  E.,  i  P.  C.  171,  p.  180. 
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and  that  the  shipowner  might  still  hold  the  goods  at  Dover,  where 
he  had  taken  the  ship,  for  the  freight  which  would  have  been 
payable  under  the  charter-party  had  she  been  ordered  to  that 
port  (k). 

Mellish,  L.  J.,  delivering  the  judgment,  said :  "  There  is  no 
authority  on  the  proper  construction  of  the  charter-party  in  this 
respect,  but  their  Lordships  are  of  opinion  that  they  ought  not 
to  hold  that  the  contract  between  the  parties  has  become  impos- 
sible of  performance,  and  is,  therefore,  to  be  treated  as  dissolved, 
if  by  any  reasonable  construction  it  can  be  treated  as  still  capable, 
in  substance,  of  being  performed.  Although  it  is  true  that  the 
Court  ought  not  to  make  a  contract  for  the  parties  which  they 
have  not  made  themselves,  yet  a  mercantile  contract,  which  is 
usually  expressed  shortly,  and  leaves  much  to  be  understood, 
ought  to  be  construed  fairly  and  liberally  for  the  purpose  of 
carrying  out  the  object  of  the  parties ;  and  it  would  seem  very 
unjust  to  hold,  because  the  consignee  has  named  a  port  at  which, 
without  any  fault  on  the  part  of  the  shipowner,  it  is  impossible 
for  the  cargo  to  be  delivered,  that,  therefore,  the  consignee  is 
entitled  to  the  possession  of  the  cargo  at  the  nearest  neighbouring 
port,  which,  in  a  charter-party  framed  like  this,  must  necessarily 
be  one  of  the  ports  named  in  the  charter-party,  without  paying 
for  the  cargo  any  freight  whatever.  The  ship,  without  any 
breach  of  contract  on  the  part  of  the  shipowner,  has  arrived 
at  Dover  ;  the  consignee  has  required  the  master  to  deliver  him 
the  cargo  there,  and  he  has  not  required  the  master  to  proceed  to 
any  other  port  except  Dunkirk,  where  it  was  impossible  for  him 
to  go.  The  charter-party  provides  what  freight  is  to  be  paid  if 
the  cargo  is  delivered  at  Dover,  and  how  it  is  to  be  paid ;  and, 
therefore,  it  appears  to  their  Lordships,  that  they  ought  to  hold 
that  the  contract  was  not  dissolved  by  the  impossibility  of 
delivering  the  cargo  at  Dunkirk,  and  that  the  shipowner  had 
not  lost  his  chartered  freight,  nor  his  lien  for  it,  at  the  time  when 
the  cargo  was  demanded  at  Dover  "  (I). 

241.  And  where  the  contract  can  be  carried  out  in  a  legal 
manner,  though  not  that  exactly  which  was  intended  by  the 


(A)  The  Teutonia,  (1872)  41  L.  J., 
Adm.  57  ;  L.  K.,  4  P.  C.  171  ;  L.  R.  3, 
A.  &  E.  394  ;  8  Moo.  P.  C.  (n.  s.)  411. 
Cf .  per  Lord  Watson,  in  Dahl  v.  Nelson, 


(1881)  6  A.  C.  38,  at  p.  62  ;  and  per 
Lord  Blackburn  at  p.  63. 

(Z)  Cf.  per  Lord  Mansfield  in  Christy 
r.  Row,  (1808)  1  Taun.  300,  p.  314. 
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parties,  it  will  be  taken  to  be  valid,  as  a  contract  to  be  performed    Sect.  241. 

in  the  lawful  manner,  unless  there  was  a  real  intention  to  break 

the  law.     Thus,  a  charter-party  was  made  in  France,  under  which 

the  ship  was  to  carry  a  cargo  of  pressed  hay  to  London,  to  be 

taken  there  from  alongside  the  ship  ;  the  master  was  told  by  the 

charterer's  agent  that  the  consignees  would  require  the  hay  to  be 

delivered  to  them  at  a  particular  wharf ,  and  the  master  promised 

to  proceed  thither.  But  before  the  charter-party,  though  unknown 

to  the  parties,  an  Order  in  Council  had  been  made  under  the 

Contagious  Diseases  (Animals)  Act,  1869,  forbidding  the  landing 

in  Great  Britain  of  any  hay  brought  from  France.     The  hay 

could  not  therefore  be  landed ;  but,  after  a  considerable  delay,  the 

charterer  received  the  cargo  from  alongside  the  ship  into  another 

vessel  and  exported  it,  there  being  no  legal  objection  to  that  being 

done.     The  shipowner  was  held  entitled  to  compensation  for  the 

delay  under  the  charter-party  (m). 

"  When  it  turned  out  that  the  defendant  had  named  a  place  for 
the  performance  of  the  contract  where  the  performance  was  im- 
possible, because  illegal,  that  did  not  put  an  end  to  the  contract, 
if  the  performance  in  any  other  way  was  legal  and  practicable.  .  .  . 
We  quite  agree  that,  when  a  contract  is  to  do  a  thing  which  cannot 
be  performed  without  a  violation  of  the  law  it  is  void,  whether 
the  parties  know  the  law  or  not.  But  we  think  that,  in  order  to 
avoid  a  contract  which  can  be  legally  performed,  on  the  ground 
that  there  was  an  intention  to  perform  it  in  an  illegal  manner,  it 
is  necessary  to  show  that  there  was  the  wicked  intention  to  break 
the  law ;  and  if  this  be  so,  the  knowledge  of  what  the  law  is 
becomes  of  great  importance." 

242.  If  the  voyage  is  only  temporarily  restrained,  the  contract  Temporary 
is  not  dissolved.  In  Hadley  v.  Clarke  (n),  goods  were  shipped  at  Toyag™*  °* 
Liverpool  to  be  carried  to  Leghorn,  the  dangers  of  the  seas  only 
excepted.  The  ship  sailed  to  Falmouth  to  join  convoy  for  the 
voyage,  and  arrived  there  on  June  30th,  1796.  While  waiting 
there  an  embargo  was  laid,  by  order  of  the  King  in  Council,  on 
all  ships  bound  to  Leghorn,  and  the  vessel  was,  therefore,  pre- 
vented from  proceeding.  She  waited  at  Falmouth  for  more  than 
two  years,  until  August,  1798,  and  then  returned  to  Liverpool 

(m)  Waugh  v.  Morris,  (1873)  42  L.  J.,      L.  E.,  5  P.  C.  134. 
Q.  B.  57  ;  L.  K.,  8  Q.  B.  202.     See  Cargo  (n)  (1799)  8  T.  R.  259. 

ex  Argos,  (1873)  42  L.  X,  Adm.  49  ; 
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Sect.  342.  and  relanded  the  cargo.  The  shippers  sued  the  shipowner  for 
not  performing  his  contract.  The  embargo  was,  in  fact,  taken 
off  in  October,  1798.  It  was  held  that  the  shipowner  was  liable. 
For  though  the  embargo  was  a  legal  interruption  of  the  voyage, 
it  was  only  a  temporary  restraint,  and  did  not  put  an  end  to  the 
contract  (o). 

In  The  Isabella  Jacobina  (p),  a  cargo  of  pilchards  had  been 
shipped  on  a  Swedish  vessel  at  Eadstow,  for  Venice,  under  a 
charter-party.  The  vessel  had  proceeded  a  few  days  on  her 
voyage,  but  had  met  with  bad  weather  and  become  leaky,  and 
put  back  to  Falmouth.  There  she  was  detained  under  an 
embargo  placed  upon  Swedish  ships.  The  cargo,  owing  to  its 
nature,  could  not  wait  until  the  embargo  might  be  taken  off,  and 
was,  therefore,  unshipped  and  given  up  to  its  owners.  It  was 
held  in  the  Admiralty  Court  that  no  freight  was  payable; 
Falmouth  being  "  so  much  in  the  neighbourhood  of  Eadstow 
that  it  may  be  taken  as  the  port  of  departure  "  ;  but  that  if  any 
expenses  had  been  incurred  by  the  ship  on  account  of  the  cargo 
they  must  be  paid. 

Where  a  vessel  has  been  captured  and  afterwards  recaptured,  or 
liberated,  the  better  opinion  seems  to  be  that  the  contract  has  not 
necessarily  been  dissolved  (q)  ;  even  where  the  captured  vessel  has 

(«)  Lord  Kenyon  said  :  "  It  is  ad-  timo  and  thought  they  were  bound  by 
mitted  that  an  embargo  being  imposed  this  contract.  However,  I  do  not 
during  the  war  was  a  legal  interruption  decide  this  case  on  that  ground,  but  on 
of  the  voyage  ;  but  it  would  be  attended  the  general  ground  that  a  temporary 
with  the  most  mischievous  consequences  interruption  of  a  voyage  by  an  embargo 
if  a  temporary  embargo  were  to  put  an  does  not  put  an  end  to  such  a  contract 
end  to  such  a  contract  as  this :  because,  as  this.  If  this  contract  were  put  an  end 
if  it  were  to  have  that  effect,  it  might  to,  it  might  equally  be  said  that  inter- 
also  have  the  effect  of  putting  an  end  to  ruptions  to  a  voyage  from  other  causes 
all  contracts  for  freight  and  for  wages.  would  also  have  put  an  end  to  it,  e.r/., 
The  difficulty  in  this  case  is  to  draw  the  a  ship  being  driven  out  of  her  course  ; 
line  ;  the  defendants  contracted  with  the  and  yet  that  was  never  pretended." 
plaintiff  to  carry  his  goods  to  Leghorn  ;  See  also  Beale  r.  Thompson,  (1813)  in 
that  contract  was  certainly  obligatory  at  error,  i  East,  540;  3  B.  &  P.  405;  2 
the  time  when  it  was  made,  and  it  must  M.  &  S.  249. 
continue  to  be  binding  unless  it  has  (p)  (1801)  4  C.  Rob.  77. 
since  been  put  an  end  to.  Then,  at  (j)  Moorsom  c.  Greaves,  (1811)  2 
what  time  was  it  put  an  end  to  ?  "Was  Camp.  627  ;  per  Lord  Alvanley,  in 
it  put  an  end  to  during  the  ship's  stay  Beale  v.  Thompson,  (1813)  in  C.  P.,  3 
at  Falmouth  or  immediately  after  she  B.  &  P.  40.5,  p.  430  ;  The  Racehorse, 
sailed  for  Liverpool  ?  It  would  afiord  (1800)  3  C.  Rob.  101 ;  Bergstrom  •<.. 
an  argument  against  the  defendants  MiUs,  (1800)  3  Esp.  36 ;  Macl.  491  ; 
in  this  particular  case  that  they  kept  Ang.  Carr.  s.  401 ;  Pars.  Sh.  I.  336.  Cf. 
the  goods   on  board   during    all   this  Curling  v.  Long,-  (1797)  1  B.  &  P.  634. 
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been    condemned,   and  the   condemnation   only   set   aside    on     Sect.  248. 
appeal  (r).    But  where  the  cargo  has  been  discharged  from  the 
ship  under  the  order  of  the  Court,  that  has  been  considered  to 
put  an  end  to  the  contract  (s). 

243.  Contracts  may  be  dissolved  by  the  outbreak  of  war,  owing  Effect  of  war 

, .         ,  1  •      ,        ■ ,  1  i    on  trade  of 

to  the  rule  that  a  tradmg  by  a  subject  with  an  enemy,  except  subjects  with 
under  licence  of  the  government,  is  illegal,  and  subjects  the  pro-  ^'^^'"y- 
perty  to  confiscation  (t).  That  rule  is  a  strict  one  with  regard  to 
subjects  domiciled  in  this  country,  or  in  the  colonies  ;  though  it 
is  relaxed  as  to  British  subjects  domiciled  in  a  neutral  country  (tt). 
Lord  Stowell,  in  the  great  case  of  The  Hoop  (a;),  said:  "The 
cases  which  I  have  produced  prove  that  the  rule  has  been  rigidly 
enforced : — Where  Acts  of  Parliament  have  on  different  occasions 
been  made  to  relax  the  navigation  law  and  other  Revenue  Acts ; 
where  the  government  has  authorized,  under  the  sanction  of  an 
Act  of  Parliament,  a  homeward  trade  from  the  enemy's  posses- 
sions, but  has  not  specifically  protected  an  outward  trade  to  the 
same,  though  intimately  connected  with  that  homeward  trade, 
and  almost  necessary  to  its  existence  ;  that  it  has  been  enforced 
where  strong  claims,  not  merely  of  convenience  but  of  necessity, 
excused  it  on  behalf  of  the  individual ;  that  it  has  been  enforced 
where  cargoes  have  been  laden  before  the  war,  but  where  the 
parties  have  not  used  all  possible  diligence  to  countermand  the 
voyage  after  the  first  notice  of  hostilities ;  and  that  it  has  been 
enforced  not  only  against  the  subjects  of  the  Crown,  but  likewise 
against  those  of  its  allies  in  the  war,  upon  the  supposition  that 
the  rule  was  founded  on  a  strong  and  universal  principle,  which 
allied  states  in  war  had  a  right  to  notice  and  apply  mutually  to 
each  other's  subjects." 

If  the  ship  is  British,  and  the  loading  is  to  take  place  at  the 
port    of    an    enemy,   the    contract    is    dissolved  whether    the 

(r)  The  Newport,  (1858)  Swabey  335.  enemies  ;  and  as  to  what  is  trading,  and 

(s)  The    Martha,   (1801)   3   C.   Eob.  effect  of  licences,  see  the  notes  to  The 

106,  n.  ;  The  Hoffnung,  (1805)  6  C.  Rob.  Hoop  in  Tudor's  Leading  Cases,  921 ; 

231.     But    see    The    Newport,  (1858)  and  Driefontein  Consolidated  Mines  l: 

Swabey  335,  p.  340.  Janson,  69  L.  J.,  Q.  B.  771  ;  70  L.  J., 

(t)  The  Hoop,  (1799)  1  C.  Bob.  196 ;  K.  B.  881  ;  71  L.  J.,  K.  B.  857  ;  (1900) 

Potts  «.  Bell,  (1800)  8  T.  E.  548  ;  2  Bsp.  2  Q.  B.  339  ;  (1901)  2  K.  B.  419  ;  (1902) 

612.                     '  A.  C.  484. 

(u)  Bell  V.  Eeid,  (1813)  1  M.  &  S.  (»)  (1799)  1  C.  Eob.  196,  p.  216. 
726.    As  to  who  are  subjects,  and  who 

C. — C.  Y 
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Sect.  843.  charterers  are  British  subjects  or  not  {y).  And  if  the  charterers 
are  British  subjects,  it  is  dissolved,  although  the  ship  may  be  a 
neutral. 

Willes,  J.,  delivering  the  judgment  of  the  Exchequer  Chamber 
in  Esposito  v.  Bowden  (z),  said :  "  We  entirely  concur  in  the 
decision  of  Eeid  v.  Hoskins,  and  in  the  reasons  advanced  in  the 
argument,  either  of  which,  however,  would,  in  our  opinion,  have 
been  sufficient.  The  fact  that  it  was  the  duty  of  the  master  in 
that  case  to  leave  Odessa,  and  that  he  could  not  have  received  a 
cargo  without  dealing  and  trading  with  the  enemy,  was  a  sufficient 
ground  for  the  decision  that  his  owners  could  not  recover  against 
the  charterers  for  not  loading  a  cargo  which  he  could  not  lawfully 
have  received.  But  that  was  not  the  only  reason  stated  in  the 
judgment  by  which  it  could  have  been  supported.  The  argument, 
which  was  again  urged  in  this  case,  that  apart  from  any  considera- 
tions affecting  the  shipowner  only,  the  defence  was  valid  by  reason 
of  the  law  also  forbidding  a  charterer  to  load  a  cargo,  and,  as  a 
consequence  of  that  prohibition,  dissolving  the  charter-party,  and 
absolving  both  parties  from  further  performance,  remains  to  be 
considered.  In  order  to  escape  the  application  of  this  latter  argu- 
ment, founded  upon  the  principles  above  stated,  it  is  necessary  for 
the  shipowner  to  establish  that  the  plea  of  the  charterer  cannot 
be  true,  in  alleging  an  impossibility  of  performance  without 
dealing  and  trading  with  the  enemy ;  or,  in  other  words,  that 
the  charterer  could,  but  for  some  default  of  his  own,  and  not- 
withstanding the  war,  have  fulfilled  his  contract  in  a  lawful 
manner.  We  proceed  to  consider  the  argument  advanced  for 
that  purpose.  In  the  first  place,  it  is  said  that  the  contract 
admitted  of  being  fulfilled  after  the  war  by  purchasing  the  cargo 
from  her  Majesty's  subjects  or  those  of  her  allies  at  Odessa,  who 
may  have  had  wheat,  seed,  or  other  grain  which  they  were 
willing  to  dispose  of,  and  may  have  been  about  to  leave  the 
enemy's  country,  and  it  is  assumed  that  the  charterer  might 
lawfully  have  purchased  the  cargo  from  such  persons,  and  lawfully 
have  shipped  it  when  so  purchased.  Assuming,  for  argument 
sake,  that  this  conclusion  is  correct  in  point  of  law,  which, 
independently  of  express    authority,  we  should   have  doubted, 

(y)  Reid  V.  Hoskins,  (1856)  26  L.  J.,  (i)  (1857)  27  L.  J.,  Q.  B.  17  ;  24  L.  J., 

Q.  B.  5  ;  25  L.  J.,  Q.  B.  55  ;  2i  L.  J.,       Q.  B.  10  ;  7  E.  &  B.  763. 
Q.  B.  315  ;  6  E.  &  B.  953. 


DISSOLUTION   OF   THE   CONTRACT.  323 

inasmuch  as  persons  inhabiting  an  enemy's  country  are  prima  Sect.  243. 
facie  enemies  (The  Berners  (a)) — and  even  the  Queen's  subjects 
become  absolutely  enemies  if  they  remain  and  trade  in  the 
enemy's  country  after  they  know  the  breaking  out  of  war 
(O'Mealy  v.  Wilson  (6)) — still  it  should  seem  a  harsh  and 
inequitable  position  that  the  charterer,  who,  by  no  wrongful  act 
or  default  of  his  own,  but  by  the  unquestionably  rightful  act  of 
his  Sovereign  in  declaring  war  in  the  exercise  of  her  undoubted 
prerogative  against  a  public  enemy,  should  be  reduced  to  the 
necessity  of  seeking  out  at  his  peril,  in  an  enemy's  country, 
persons  who  had  themselves  acquired  the  goods  before  war,  and 
were  possessed  of  them  under  circumstances  which  established  a 
right  to  remove  them  from  an  enemy's  country  without  a  licence. 
What  if  it  had  happened  that  there  were  no  British  or  French 
subjects  in  the  enemy's  country  having  such  property  in  their 
possession  to  sell,  or  if  there  were,  that  the  charterer  had  pur- 
chased from  one  professing  at  the  time  of  the  sale  that  he  was 
about  to  depart,  but  who  afterwards  remained,  so  as  to  acquire 
the  character  of  an  alien  enemy  ?  Without,  however,  resorting 
to  that  supposition,  it  is  enough  to  refer  to  Potts  v.  Bell,  already 
cited,  where  it  was  expressly  held,  that  goods  purchased  in  the 
enemy's  country  since  the  war,  though  not  from  enemies,  could 
not  without  a  licence  be  lawfully  shipped  from  an  enemy's  port, 
even  in  a  neutral  vessel.  Moreover,  it  is  not  correct  to  say  that 
the  charterer,  even  if  he  could  have  succeeded  in  lawfully 
acquiring  the  goods,  could  have  lawfully  shipped  them,  if  doing 
so  involved  dealing  or  trading  with  the  enemy.  It  is  more  than 
likely  that  the  cargo  could  not  have  been  put  on  board  without 
passing  through  the  enemy's  custom-house  and  paying  export 
duties.  The  passing  it  through  the  custom-house  and  obtaining  a 
Eussian  permit  for  its  shipment  might  have  been  but  a  slight 
case,  still  it  would  have  been  dealing  with  the  enemy.  The 
payment  of  export  duties  would  have  supplied  him  directly  with 
the  means  of  carrying  on  the  war.  If  it  were  proved  to  be 
necessary  in  point  of  fact,  it  would  sustain  the  defence  raised  by 
the  plea.  .  .  . 

"  We  are  of  opinion  that  for  a  British  subject  not  domiciled  in 
a  neutral  country,  which  the  defendant  cannot  be  presumed  to 

(«)  Sic.   The  case  cited  by  Willes,  J.,      104.     See  7  E.  &  B.,  at  p.  788. 
was  The  Bernon,  (1798)  1  0.  Bob.  102,  {b)  (1808)  1  Camp.  482. 
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Sect.S43.  be,  to  ship  a  cargo  from  an  enemy's  port,  even  in  a  neutral 
vessel,  without  licence,  is  an  act,  prima  facie,  and  under  all 
ordinary  circumstances,  of  dealing  and  trading  with  the  enemy, 
and  therefore  forbidden  by  law  ;  that  it  lies  on  the  person  alleging 
it  to  be  legal  to  establish  the  fact ;  and  that,  in  the  absence  of 
proof  that  it  would  be  legal,  neither  a  British  subject  nor  an  ahen 
friend  can  found  any  action  upon  the  fact  of  its  not  having  been 
performed." 

An  attempt  was  made  in  Driefontein  Consolidated  Mines  v. 
Janson  (c)  to  extend  the  rule  against  trade  with  enemies  to  cases 
of  contracts  with  aliens,  who  afterwards  become  enemies,  when 
such  contracts  have  been  made  with  a  view  to  probable  war. 
But  this  failed.  "  It  would  be,  to  my  mind,  to  introduce  a  new 
principle  into  our  law  to  hold  that  the  probability  of  a  war  should 
have  the  same  operation  as  war  itself.  It  is  war,  and  war  alone, 
that  makes  trading  illegal "  (d). 


Effect  of  a 
foreign  war 
on  British 
neutrals. 


244.  When  a  foreign  war  is  being  carried  on,  the  trade  of 
neutrals  with  the  belligerents  is  hampered  by  two  restrictions. 
They  are  not  at  liberty  to  give  help  to  one  of  the  belligerent 
States  by  conveying  to  it  certain  classes  of  goods  which  will 
assist  it  in  the  war ;  these  are  termed  contraband  (e) ;  nor  are 
they  at  liberty  to  trade  with  ports  of  one  belligerent  State  which 
have  been  blockaded  by  the  other  (/). 

These  restrictions  are  imposed  by  the  established  usage  and 
recognition  of  nations,  and  are  enforced  by  the  rights  of 
visitation  and  search  of  neutral  vessels,  and  of  capture  and 
condemnation  when  they  transgress,  which  also  are  allowed  by 
international  usage. 

But  though  neutral  States  recognize  these  restrictions  upon 
the  actions  of  their  subjects,  and  acquiesce  in  the  condemnations 
which  follow  upon  breaches  of  them,  it  does  not  necessarily 
follow  that  those  breaches  are  illegal  in  the  view  of  the  law  of 
the  neutral  State ;  nor  that  the  tribunals  will  decline  to  enforce 


(e)  69  L.  J.,  Q.  B.  771  ;  70  L.  J., 
K.  B.  881  ;  71  L.  J.,  K.  B.  857  ;  (1900) 
2  Q.  B.  339  ;  (1901)  2  K.  B.  419  ;  (1902) 
A.  C.  484. 

{d)  Per  Lord  Halsbury,  (1902)  A.  C, 
p.  494. 

(e)  As  to  what  are  contraband  goods  ; 
the    voyages    upon    which    they   are 


seizable ;  and  the  rights  of  belligerents 
to  capture  or  pre-empt  them,  see  the 
notes  to  The  Jonge  Margaretha  in 
Tudor's  Leading  Cases,  981. 

(/)  As  to  blockades,  and  violations  of 
blockade,  see  the  notes  to  The  Frederick 
Molke  in  Tudor's  Leading  Cases,  1011. 
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contracts  which  have  been  made  with  the  object  of  breaking    Sect.  244. 
through  those  restrictions,  as  by  carrying  contraband  goods,  or 
running  blockades. 

245.  Thus,  in  Chavasse,  Ex  parte,  Grazebrook,  In  re(o),  it   Contracts  for 

trade  m  con- 

was  held  by  Lord  Westbury,  that  it  was  not  illegal  for  neutrals   traband. 
to  trade  in  contraband  of  war  with  a  belligerent,  and  that  a 
contract  made  with  that  object  was  valid.    He  said :  "  In  the 
view  of  international  law,  the  commerce  of  nations  is  perfectly 
free  and  unrestricted.     The  subjects  of  each  nation  have  a  right 
to  interchange  the  products  of  labour  with  the  inhabitants  of 
every  other  country.    If  hostilities  occur  between  two  nations, 
and  they  become  belligerents,  neither  belligerent  has  a  right  to 
impose,  or  to  require  a  neutral   government   to    impose,  any 
restrictions  on  the  commerce  of  its  subjects.    The  belligerent 
power  certainly  acquires  certain  rights  which  are  given  to  it 
by  international  law.     One  of  these  is  the  right  to  arrest  and 
capture,  when  found  on  the  sea,  the  high-road  of  nations,  any 
munitions  of  war  which  are  destined  and  in  the  act  of  being 
transported  in  a  neutral  ship  to  its  enemy.     This  right,  which 
the  laws  of  war  give  to  a  belligerent  for  his  protection,  does  not 
involve  as  a  consequence  that  the  act  of  the  neutral  subject  in 
so  transporting  munitions  of   war  to  a  belligerent  country  is 
either  a  personal  offence  against  the  belligerent  captor,,  or  an  act 
which  gives  him  any  ground  of  complaint  either  against  the 
neutral  trader  personally  or  against  the  government  of  which  he 
is  a  subject.     The  title  of  the  belligerent  is  limited  entirely  to 
the  right  of  seizing  and  condemning  as  lawful  prize  the  contra- 
band articles.     He  has  no  right  to  inflict  any  punishment  on 
the  neutral  trader,  or  to  make  his  act  a  ground  of  representation 
or  complaint  against  the  neutral -State  of  which  he  is  a  subject. 
Jn  fact,  the  act  of  the  neutral  trader  in  transporting  munitions 
of  war  to  the  belligerent  country  is  quite  lawful,  and  the  act  of 
the  other  belligerent  in  seizing  and  appropriating  the  contraband 
articles    is   equally   lawful.     Their   conflicting  rights   are   co- 
existent, and  the  right  of  the  one  party  does  not  render  the  act 
of  the  other  party  wrongful  or  illegal.     There  is,  however,  much 
incorrectness  of  expression  in  some  writers  on  the  subject,  who, 
in  consequence  of  this  right  of  the  belligerent  to  seize  in  transitu 

(<7)  (1865)  34  L.  J.,  Bk.  17  ;  4  De  G.  &  S.  655. 
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Sect.  245.  munitions  of  war,  while  being  conveyed  by  a  neutral  to  his 
enemy,  speak  of  this  act  of  transport  by  the  neutral  as  unlawful 
and  prohibited  commerce.  But  this  commerce,  which  was  per- 
fectly lawful  for  the  neutral  with  either  belligerent  country  before 
the  war,  is  not  made  by  the  war  unlawful  or  capable  of  being 
prohibited  by  both  or  either  of  the  belligerents ;  and  all  that 
international  law  does  is  to  subject  the  neutral  merchant  who 
transports  the  contraband  of  war  to  the  risk  of  having  his  ship 
and  cargo  captured  and  condemned  by  the  belligerent  power  for 
whose  enemy  the  contraband  is  destined." 

Contracts  to  246.  With  regard  to  blockades,  also,  it  is  clearly  laid  down 

that  a  contract  made  with  the  object  of  blockade  running  is  not 
illegal  in  the  view  of  our  law ;  and  that  it  may  be  enforced  in 
our  Courts. 

In  The  Helen  (/i),  Dr.  Lushington  said :  "What  is  the  usage 
as  to  blockade  ?  There  are  several  conditions  to  be  observed  in 
order  to  justify  the  seizure  of  a  ship  for  breach  of  blockade  :  the 
blockade  must  be  effectual  and  (save  accidental  interruption  by 
weather)  constantly  enforced ;  the  neutral  vessel  must  be  taken 
in  delicto;  the  blockade  must  be  enforced  against  all  nations 
alike,  including  the  belligerent  one.  When  all  the  necessary 
conditions  are  satisfied,  then,  by  the  usage  of  nations,  the 
belligerent  is  allowed  to  capture  and  condemn  neutral  vessels 
without  remonstrance  from  the  neutral  State.  It  never  has 
been  a  part  of  admitted  common  usage  that  such  voyages  should 
be  deemed  illegal  by  the  neutral  State,  still  less  that  the  neutral 
State  should  be  bound  to  prevent  them ;  the  belligerent  has  not 
a  shadow  of  right  to  require  more  than  universal  usage  has  given 
him,  and  has  no  pretence  to  say  to  the  neutral,  '  You  shall 
help  me  to  enforce  my  belligerent  right  by  curtailing  your  own 
freedom  of  commerce,  and  making  that  illegal  by  your  own  law 
which  was  not  so  before.'  This  doctrine  is  not  inconsistent  with 
the  maxim  that  the  law  of  nations  is  part  of  the  law  of  the  land. 
The  fact  is,  the  law  of  nations  has  never  declared  that  a  neutral 
State  is  bound  to  impede  or  diminish  its  own  trade  by  municipal 
restriction." 

In  that  case  the  contract  in  question  was  between  the  master 
and  owners  of  a  ship,  made  with  the  object  of  running  blockades. 

(A)  (1865)  L.  E.,  1  A.  &  B.  1,  at  p.  4. 
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In  Medeiros  v.  Hill  (i) ,  it  was  held  to  be  no  defence  to  an  action  Sect.  246. 
for  not  taking  the  agreed  cargo,  that  the  port  of  discharge  was 
blockaded  at  the  time  of  making  the  charter-party,  to  the  know- 
ledge of  the  parties,  and  that  the  contract  was  therefore  illegal. 
But  there  was  no  evidence  there  of  any  intention  to  break  the 
blockade  if  it  should  be  found  to  be  in  force  when  the  ship 
arrived  ;  and  stress  was  laid  upon  that  fact  (k).  Now,  however, 
it  seems  to  be  established  that  the  existence  of  such  an  intention 
would  not  any  the  more  make  the  charter-party  an  illegal 
transaction  (l). 

The  risk  of  capture  involved  in  blockade  running  is  not  an 
excuse  for  a  non-performance  of  the  contract  if  it  was  made  by 
the  parties  with  knowledge  of  what  they  were  doing.  "  As  the 
blockade  had  been  publicly  notified  to  the  government  of 
England,  the  contracting  parties  must  be  taken  to  have 
entered  into  the  charter-party  with  an  equal  knowledge  of  its 
existence ;  no  difficulty,  therefore,  attending  the  •  performance 
of  the  contract  can  be  set  up  as  an  excuse  for  its  non-perform- 
ance "(m). 

247.  As  we  have  seen  in  the  last  chapter,  a  contract  is  not  illegality  of 
generally  dissolved  merely  because  performance  of  it  will  involve  at  porto?"^ 

a  breach  of  the  law  of  another  country.     Thus  the  charterer  is  loading  does 

not  dissolve 
not  excused  from  loadmg  by  laws  of  the  port  of  loading  which  contract. 

prevent  communication  with  the  ship  («),  or  prohibit  the  export 

of  the  intended  cargo  (o). 

And  a  contract  may  in  some  cases  be  enforced  although  it  was  Contracts  to 

made  with  the  object  of  breaking  the  law  of  a  foreign  country ;  revenue  laws. 

(Q  (1832)  1  L.  J.,  C.  p.  77  ;  8  Bing.  (1867)  36  L.  J.,  Ex.  137  ;   L.  R.,  2  Ex. 

231  ;    1  M.   &  Scott    311  ;    5   C.  &  P.  340  ;  Hobbs  v.  Henniug,  (1865)  34  L.  J., 

182.  C.  P.  117  ;  17  C.  B.  (n.  S.)  791. 

Qi)  See  also  Harratt  v.  Wise,  (1829)  (m)  Per  Tindal,   C.  J.,   Medeiros  v. 

7  L.  J.  (O.  S.),  K.  B.  309  ;  9  B.  &  C.  712  ;  Hill,  (1832)  8  Bing.  231,  p.  235. 

4  M.  &  K.  521 ;  Naylor  i:  Taylor,  (1829)  («)  Barker  v.  Hodgson,  (1814)  3  M.  & 

9  B.  &  C.  718  ;  M.  &  M.  205  ;  4  M.  &  K.  S.    267.     Cf.    Cunningham    v.    Dunn, 

526  ;  and  cf.  per  Sir  W.  Scott  in  The  (1878)  48  L.  J.,  C.  P.  62  ;   3  C.  P.  D. 

Tutela,    (1805)   6    C.   Eob.   177,  at  p.  443  ;    Vi^hite  v.   Winchester    S.S.    Co., 

181.  (1886)  2b  Sc.  L.  K.  342. 

(0  Chavasse,  Ex  parte,    Ee    Graze-  (o)  Blight  r.  Page,  (1801)  3  B.  &  P. 

brook,  (1865)  34  L.  J.,  Bk.  17  ;  4  De  G.  &  295,  n. ;  Kirk  v.  Gibbs,  (1857)  26  L.  J., 

S.   655  ;   The  Helen,  (1865)  34  L.  J.,  Ex.  209  ;   1  H.  &  N.   810  ;  Jacobs  v. 

Adm.  2  ;  L.  K.,  1  A.  &  B.  1  ;  Geipel  v.  Credit  Lyonnais,  (1884)  53  L.  J.,  Q.  B. 

Smith,  (1872)  41  L,  J.,  Q.  B.  153  ;  L.  E.,  156  ;  12  Q.  B.  D.  589. 
7  Q.  B.  404.     Cf.  Burton  v.  Pinkerton, 
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Sect.  247.  as  where  a  charter-party,  made  with  the  intention  of  defeating 
the  French  revenue  laws,  was  held  to  be  valid,  on  the  ground 
that  "one  nation  does  not  take  notice  of  the  revenue  laws  of 
another  "  (p). 

(^)  Planch^  V.  Fletcher,  (1779)  1  5  Taun.  821.  Cf.  per  Lord  Denman  in 
Doug.  251,  per  Lord  Mansfield.  See  Spence  v.  Chadwick,  (1847)  16  L.  J., 
Simeon  •<-.  Bazett,  (1813)  2  M.  &  S.  94  ;      Q.  13.  313  ;  10  Q.  B.  517  ;  mpra,  s.  216. 
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248.  The  shipowner  is  to  bring  his  ship  to  the  agreed  port  of  Charterer  to 
loading,  and  to  the  proper  place  in  that  port  for  taking  in  the  ^"^"^^  ^  '^^^°' 
agreed  cargo.     That  is  his  undertaking.    On  the  other  hand,  the 
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Sect.  S48. 


Ship  must 
receive  at 
usual  loading 
place. 

Notice  of 
readiness. 


Charterer's 
option  where 
several  places. 


'  Always 


charterer  undertakes  that  when  she  has  got  to  the  proper  place 
he  will  provide  her  with  a  cargo,  in  accordance  with  the  charter- 
party.  That  is  an  absolute  undertaking  on  his  part,  and  it  must 
be  performed  in  the  proper  manner  and  without  improper  delay. 
As  to  the  time  in  which  the  loading  ought  to  be  accomplished, 
and  as  to  when  the  ship  is  considered  to  have  arrived,  so  that 
the  time  begins  to  run  against  the  charterer,  these  are  questions 
which  will  be  more  conveniently  dealt  with  later  (a).  At  present 
we  have  to  consider  what  cargo  the  charterer  is  to  provide ; 
what  excuses  a  failure  in  providing  it;  and  how  it  is  to  be 
delivered  to  the  shipowner,  and  received  and  stowed  by  him. 

249.  The  ship  must  be  ready  to  receive  the  cargo  at  the  place 
in  which  cargoes  of  the  agreed  kind  are  usually  loaded.  And 
the  charterer  must  be  informed  that  the  ship  is  ready  for  cargo. 
Where  he  has  received  no  notice,  and  has  not  the  means  of 
knowing  that  the  ship  is  ready,  he  is  not  responsible  for  delay 
in  commencing  the  loading  (b).  If  there  are  several  usual 
loading  places  in  the  port,  and  no  express  agreement  has  been 
made  on  the  point,  the  charterer  has,  it  seems,  the  option  of 
requiring  her  to  load  at  any  one  of  them  (c).  But  such  an  option 
ought  to  be  exercised  in  time  to  avoid  putting  the  ship  to  extra 
expense  in  moving  from  one  place  to  another ;  otherwise, 
probably,  such  expenses  might  be  recovered  by  the  shipowner 
from  the  charterer  (d). 

Where  the  ship  was  to  "  load  as  customary,  alioays  afloat,  at 
such  wharf,  jetty,  or  anchorage  as  the  charterers'  agent  may 
direct,"  the  charterers  were  within  their  right  in  ordering  the 
ship  to  a  jetty  at  which  she  could  only  be  partly  loaded  afloat ; 
the  practice  of  the  port  being  to  complete  the  loading  at  an 
anchorage  (e).  In  The  Curfew  (/)  the  ship  was  chartered  to 
load  a  full  cargo,  always  afloat,  in  the  North  Dock,  Swansea. 


(a)  Infra,  Chap.  X.VII. 

(J)  Stanton  v.  Austin,  (1872)  41  L.  J., 
C.  P.  218  ;  L.  R.,  7  C.  P.  651  ;  Fair- 
bridge  V.  Pace,  (1844)  1  0.  &  K.  317  ; 
per  Brett,  L.  J.,  in  Nelson  <-.  Dahl, 
(1879)  12  Ch.  D.  at  p.  581. 

(c)  Pyman  v.  Dreyfus,  (1889)  59 
L.  J.,  Q.  B.  13  ;  24  Q.  B.  D.  152 ;  The 
Felix,  (1868)  37  L.  J.,  Adm.  48 ;  L.  R., 
2  A.  &  B.  278. 

(_d)  Ibid.     See    Brown    t.    Johnson, 


(1842)  Car.  &  M.  440. 

(fl)  Aktieselslcabet  Inglewood  v.  Mil- 
lar's,* &c.  Forests,  (1903)  8  Com.  Ca. 
196  ;  cf.  Carlton  Steamship  Co.  r. 
Castle,  &c.  Co.,  67  L.  J.,  Q.  B.  795; 
(1898)  A.  G.  486  ;  (1897)  2  Q.  B.  485  ;  2 
Com.  Ca.  173. 

(/)  60  L.  J.,  P.  53  ;  (1891)  P.  131. 
And  see  Tweedie  v.  New  York,  &c.  Co., 
(1904)  127  Fed.  Rep.  278. 
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But  it  was  agreed  that  if  she  was  unable  to  complete  the  loading  Sect.  249. 
at  that  dock,  the  charterers  were  to  bear  the  expense  of  com- 
pleting elsewhere.  The  ship  could  have  completed,  always 
afloat,  in  the  North  Dock  ;  but  had  she  done  so  she  would  have 
been  neaped  and  detained  several  days.  The  shipowner  moved 
her  when  partly  loaded  to  another  dock.  It  was  held  that  he 
must  bear  the  expense  of  bringing  round  the  rest  of  the  cargo  to 
that  place. 

250.  The  manner  in  which  the  goods  are  to  be  shipped  is  The  manner 
ascertained,  so  far  as  not  expressly  agreed  upon,  by  reference  to 
the  usages  of  the  place,  and  having  regard  to  the  regulations 
and  laws  there  prevailing  {g).  The  ordinary  practice  generally 
determines  how,  and  by  whom,  the  goods  are  to  be  taken  along- 
side and  put  on  board. 

Apart  from  special  agreement,  or  custom,  the  shipper  must  at 
his  own  expense  bring  the  goods  to  the  place  where  the  ship  is 
lying.  The  expense  of  putting  the  goods  on  board  and  stowing 
them  is  then  borne  by  the  shipowner  (h). 

When  the  contract  provides  that  the  cargo  is  to  be  brought  "Alongside." 
"  alongside  "  by  the  charterer,  that  means,  it  seems,  actually  to 
the  side  of  the  ship.  It  is  not  sufficient  for  him  to  place  the 
goods  on  the  wharf  near  the  ship,  and  so  throw  the  expense  of 
moving  them  to  the  edge  of  the  wharf  upon  the  shipowner  (i). 
And  if  the  loading  is  done  by  lighters,  the  cost  of  lightering 
must  be  paid  by  the  charterer,  though  the  vessel  may  not  be  able 
to  lie  at  the  usual  loading  place  (k). 

In  Scrutton  v.  Childs  {I),  the  printed  form  on  which  a  charter- 

(.9)  As    to    Customs    regulations    in  Moo.   547 ;    cf.   Holraan   r.    Dasnieres, 

United   Kingdom,   see    Customs    Laws  (1886)  2  T.   L.    E.   607;    Petersen   i. 

Consolidation  Act,  1876  (39  &  40  Vict.  Freebody,  65  L.  J.,  Q.  B.  12  ;  (1895)  2 

c.  36),  ss.  100—126.  Q.  B.  294  ;  The  Nifa,  62  L.  J.,  P.  12  ; 

(A)  Even  though  the  shipowner  be  (1892)  P.  411.  But  see  Aktieselkab 
buying  the  goods  from  the  shipper  on  Helios  v.  Ekman,  66  L.  J.,  Q.  B.  538 ; 
f.o.b.  terms,  Glengarnock,  &c.  Co.  v.  (1897)  2  Q.  B.  83  ;  Stephens  u.  Win- 
Cooper,  (1895)  22  Sess.  Ca.  (4th)  672.  tringham,  (1898)  3  Com.  Ca.  169.  As 
For  an  illustration  of  a  contract  requir-  to  the  duty  to  have  appliances  ready 
ing  the  charterer  to  stow  the  cargo  for  taking  alongside,  see  infra,  ss.  618, 
(timber)  on  board,  after  it  has  been  619;  as  to  taking  "from  alongside," 
delivered  to  the  ship,  see  Baldwin  v.  infra,  s.  463. 

Sullivan  Timber  Co.,  (1894)  142  N.  Y.  (/*)  Trindale  v.  Levy,  (1861)  2  F.  &  F. 

279.  441. 

(i)  Fletcher   v.    Gillespie,  (1826)    4  (0  (1877)  36  L.  T.  212. 
L.  J.  (0.  S.),  C.  P.  202  ;  3  Bing.  635  ;  11 
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Sect.  250.  party  was  made  contained  the  clause,  "  to  be  brought  to  and 
taken  from  alongside  at  merchant's  risk  and  expense."  These 
words  were  not  struck  out ;  but  the  clause  "  cargo  to  be  loaded 
at  Trinidad  as  customary,"  was  added  in  writing.  It  was  cus- 
tomary at  Trinidad  for  shipowners  to  bear  the  expense  of 
lighters  used  in  loading ;  but  the  master  had  refused  to  do  so. 
Held,  that  the  written  words  prevailed,  as  against  the  printed 
clause,  and  that  under  them  the  shipowner  must  pay  the 
lighterage.  But  that  decision  has,  in  effect,  been  overruled  by 
The  Nifa  (?/i).  The  stipulation  that  the  loading  should  be  "  as 
customary"  was  not  really  in  conflict  with  the  merchant's 
obligation  to  bring  the  cargo  alongside  at  his  own  expense ; 
for  "  as  customary "  related  only  to  the  manner  and  place  of 
loading  (n). 

Commence-  251.  The  responsibility  of  the  shipowner  for  the  goods  attaches 

OTyner°s  ^  '^'  ^^  ^^^"^  as  they  are  delivered  to  his  servants.    Usually  the  shipper 

responsibility,  only  brings  them  to  the  quay  at  which  the  vessel  is  lying,  and 

there  delivers  them  to  the  mate  or  other  officer  in  charge  of  the 

ship  ;    and  that  is  sufficient  to  bind  the  shipowner  (o).     "  But 

the  delivery  must  be  to  an  officer  or  person  accredited  on  board 

the  ship,  it  cannot  be  delivered  to  the  crew  at  random  ;   but  the 

mate  is  such  a  recognized  officer  on  board  the  ship  that  delivery 

to   him  is  a  good  delivery,  and  the  responsibility  of  the  ship 

attaches  if  the  jury  believe  that  the  mate  received  the  goods  "  (p). 

And  the  delivery  must  be  to  a  person  who  is  acting  in  the 

matter  on  behalf  of  the  shipowner.     If  they  are  delivered  to  the 

master  under  a  private  arrangement  with  him,  the  shipowner 

does  not  become  responsible  (q). 

The  subsequent  expenses  and  risks  of  putting  the  goods  into 
the  ship  are  generally  borne  by  the  shipowner.  Subject  to  any 
express  agreement  (r),  he  must  provide  the  men  and  tackle  to 
bring  them  to  the  ship's  side,  and  to  place  them  on  board.    And 

(m)  62  L.  J.,  p.  IZ;   (1892)  P.  411  ;  M.  C.  563. 

infra,  s.  463.  (p)  Per  Lord  Ellenborough,  Cobban 

(«)  See  infra,  s.  614.  t:  Downe,  (1803)  5  Esp.  41. 

(o)  British  Columbia  Sawmill  Co.  v.  {ij)  Ang.    Carr.    s.    146  ;    supra,    s. 

Nettleship,  (1868)   37  L.  J.,  C.  P.  235  ;  68. 

L.  R.,  3  C.  P.  499  ;  Cobban  r.  Downe,  (r)  See  Fletcher  r.  Gillespie,  (1826)  4 

(1803)  5  Esp.  41.     But  see  as  to  claims  L.  J.  (o.  s.),  C.  P.  202  ;  3  Bing.635  ;  11 

by  indorsees  of  the  bill  of  lading,  Thor-  Moo.  547. 
man  v.  Bart,  (1886)  54  L.  T.  349  ;  5  Asp. 
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any  accidental  loss  or  damage  which  may  happen  in  doing  this    Sect.  251. 
will  fall  upon  him  unless  the  contract  relieves  him  of  it  (s). 

251a.  The   case  of  Nottebohn  v.  Eichter  (t)  illustrates    the  Cargo  to  be 

.  taken  from 

position  01  the  shipowner  where  he  has  agreed  to  receive  the  shore  "  at 
goods  at  a  distance  from  the  ship.  A  ship  was  chartered  to  ^  'P^™  • 
proceed  to  Fecolutla,  and  there  load  a  cargo  of  mahogany; 
"  the  cargo  to  be  taken  from  the  bank  of  the  river  inside  the 
bar  or  river  shore  afloat  by  the  ship's  boats  and  crew  at  ship's 
risk  and  expense."  After  loading  she  was  to  proceed  to  a  port 
of  discharge,  "the  act  of  God,  &c.,  always  excepted,"  and  deliver 
the  cargo. 

The  mahogany  was  delivered  by  the  charterers  at  the  river 
bank,  and  taken  to  the  ship  by  her  boats.  Forty-six  logs  were 
lost  by  perils  within  the  exceptions  before  they  were  got  on 
board.  The  question  was  whether  the  exceptions  of  perils  applied. 
It  was  held  that  they  did,  and  the  shipowner  was  not  liable. 

Lord  Esher  said  :  "  If  it  were  not  for  this  exceptional  clause 
the  shipowner  would  have  nothing  to  do  with  the  goods  during 
transit  from  the  shore  to  the  ship.  Supposing  that  without  such 
a  clause  the  shipowner,  not  being  under  any  obligation  to  carry 
from  the  shore  to  the  ship,  were  to  agree  with  the  charterer  that 
he  would  do  so.  That  would  be  an  independent  contract,  and 
would  certainly  not  bring  the  goods  within  the  charter-party. 
In  the  present  case  it  is  put  into  the  charter-party  that  the 
shipowner  will  do  it,  but  he  does  not  undertake  that  he  will  take 
the  goods  at  all  risks,  but  at  ship's  risk.  To  my  mind,  it  is 
clear  that  this  means  that  he  will  take  them  at  the  same  risk  as 
the  ship  would  be  liable  to  when  the  goods  were  on  board.  The 
expression  '  at  ship's  risk '  cannot  be  strictly  correct,  because 
the  ship  has  no  risk,  but  I  cannot  doubt  that  the  meaning  is 
that  the  shipowner  will  take  the  goods,  and,  when  once  they  are 
in  his  possession,  treat  them  as  to  risks  as  if  they  were  on  board 
the  ship"  (m). 

Where  loading  was  done  by  lighters  employed  by  the  ship- 
owners, and  a  loss  took  place  owing  to  unseaworthiness  of  one 

(.s)  Goff  V.  Clinkard,  (1750)  cited  1  (*)  (1886)  56   L.  J.,  Q.   B.   33  ;    18 

Wils.  282  ;  Abb.  (Stb)  p.  224  ;  (11th)  iv.  Q.  B.  D.  63. 

.'5,  1 ;  Fragano  v.  Long,  (1825)  3  L.  J.  («)  See  also  Southerland-Innes  Co.  v. 

(0.  s.),  K.  B.  177  ;  4  B.  &  C.  219  ;  6  D.  Thynas,  (1904)  128  Fed.  Kep.  42. 
&  R.  283. 
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Sect.  251a. 


Charterer 
must  have 
cargo  ready. 


Usual  storing 
places. 


of  the  lighters,  it  was  held  in  the  United  States  that  the  ship- 
owners were  liable  ;  although  the  bill  of  lading  gave  liberty  to 
convey  goods  in  lighters  to  and  from  the  ship  "  at  risk  of  the 
owner  of  the  goods."  This  liberty  was  read  as  subject  to  an 
obligation  to  provide  seaworthy  lighters  {x). 

252.  In  the  absence  of  express  qualifications,  the  undertaking 
of  the  charterer  to  supply  a  cargo  is  absolute  {y).  And  further, 
he  undertakes  absolutely  that  the  cargo  shall  be  ready  at  the 
place  at  which  the  loading  is  agreed  to  be  done.  The  charter- 
party  does  not  usually  deal  with  the  manner  in  which  the 
charterer  is  to  get  the  cargo ;  it  assumes  that  he  has  it  in  readi- 
ness at  the  port(^!).  Any  difficulty  that  may  arise  in  bringing  it 
there  is  outside  the  contract,  and  cannot  be  a  matter  of  excuse 
in  estimating  whether  proper  despatch  has  been  used,  unless  it 
is  covered  by  an  express  stipulation  (a). 

But  there  is  sometimes  a  difficulty  in  saying  where  in  the  port 
the  cargo  is  to  be  assumed  to  be  in  readiness.  Ordinarily  the 
presumption  is  that  it  is  to  be  on  the  quay  from  which  the  ship  is 
to  be  loaded.  But  where  it  is  necessary  that  the  goods  be  brought 
direct  from  storing  places  at  a  distance  from  the  spot  at  which  the 
loading  is  done,  that  being  the  invariable  course  of  business  of 
the  place,  it  will  suffice  if  the  cargo  be  in  readiness  at  those 
places  (6). 

In  Hudson  v.  Ede  (c),  a  cargo  of  grain  was  to  be  loaded  in  a 
fixed  time  in  the  vessel  Pria,  at  Sulinah,  at  the  mouth  of  the 
Danube.  "  Detention  by  ice  and  quarantine  not  to  be  reckoned 
as  laying  days."  It  appeared  that  there  were  no  storehouses  for 
grain  at  Sulinah  itself,  and  that  the  course  of  trade  was  for  the 
grain  to  be  kept  higher  up  the  river,  and  to  be  brought  down  in 
steam  lighters  to  the  ship  at  Sulinah.     The  cargo  for  the  Pria 


(as)  Ins.  Co.  of  North  America  v. 
North  German  Lloyd  Co.,  (1901)  106 
Fed.  Kep.  973  ;  110  Fed.  Eep.  420. 

(y)  Per  Lord  Blackburn,  Postlethwaite 
v.  Freeland,  (1880)  5  A.  C.  p.  620. 

(x)  Ardan  Steamship  Co.  v.  Weir,  74 
L.  J.,  P.  C.  143  ;  (1905)  A.  C.  501  ;  21 
T.  L.  K.  723  ;  approving  Gardiner  v. 
Macfarlane  (2),  (1893)  20  K.  414. 

(a)  Stephens  v.  Harris,  (1887)  67  L.  J., 
Q.  B.  203  ;  Adams  r.  Royal  Mail  Steam 
Packet  Co.,  (1858)  28  L.  J.,  C.  P.  33  ;  5 


C.  B.  (n.  s.)  492  ;  Kearon  v.  Pearson, 
(1861)  31  L.  J.,  Ex.  1  ;  7  H.  &  N. 
386  ;  Elliott  r.  Lord,  (1883)  52  L.  J., 
P.  C.  23  ;  48  L.  T.  542  ;  5  Asp.  M.  0. 
63.  Cf.  b'enwick  v.  Schmalz,  (1868)  37 
L.  J.,  C.  P.  78  ;  L.  E.,  3  C.  P.  313. 

(V)  See  per  Lord  Selhorne,  Grant  r. 
Coverdale,  (1884)  9  A.  C.  470,  p.  477. 

(c)  (1868)  36  L.  J.,  Q.  B.  273  ;  37 
L.  J.,  Q.  B.  166  ;  L.  E.,  2  Q.  B.  566  J 
L.  R,,  3  Q.  B.  412. 
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was  stored  at  Galatz,  one  of  the  usual  storing  places  ;  and  it  could  Sect.  252. 
not  be  brought  down  owing  to  ice  in  the  river  between  Sulinah 
and  Galatz,  though  the  port  of  Sulinah  itself  was  free.  Held,  that 
the  course  of  trade  was  the  basis  of  the  contract,  and  that  the 
charterer  was  not  bound  to  have  the  cargo  in  readiness  at 
Sulinah. 

"  The  conveyance  by  the  river  between  Galatz  and  the  ship  at 
Sulinah  may  be  considered  as  a  part  of  the  act  of  loading,  and  as 
there  were  no  storehouses  for  grain  at  Sulinah  the  case  seems  to 
be  the  same  as  if  the  ice  lay  between  the  shore,  from  which,  of 
necessity,  the  grain  must  be  brought,  and  the  vessel  in  which  it 
was  to  be  loaded,  and  so  that  the  parties  must  have  contemplated 
that  portion  of  the  river  as  a  part  of  the  waters  through  which  the 
cargo  was  to  be  conveyed  between  the  shore  and  the  ship,  and  in 
which  detention  by  ice  was  to  be  provided  against  and  excepted  in 
the  charter-party."  ..."  Whenever  there  was  no  access  to 
the  ship,  by  reason  of  ice,  from  any  one  of  the  storing  places  from 
which  merchandise  was  conveyed  direct  to  the  ship,  the  exception 
in  the  charter-party  would  apply  "  (d). 

In  Allerton  Sailing  Ship  Co.  v.  Falk  (e),  a  similar  question  arose 
in  relation  to  a  salt  cargo  loaded  at  Birkenhead.  By  the  charter- 
party  "  neaps  "  and  "  stoppage  of  navigation  "  were  mutually 
excepted.  It  appeared  that  all  salt  shipped  at  Liverpool  or 
Birkenhead  for  exportation  came  by  flats  from  Winsford  or 
Northwich,  by  way  of  the  river  Weaver  and  the  Mersey.  The 
salt  was  stored  at  Winsford  and  Northwich,  and  never  at  Birken- 
head. There  were  no  storage  places  at  Birkenhead  with  special 
provisions  for  storing  salt ;  and  though  it  could  be  brought  down 
by  rail  the  rates  were  in  a  commercial  sense  prohibitive,  and  it 
was  never  so  brought.  On  these  facts,  Charles,  J.,  held  that  the 
charterer  was  not  liable  for  a  delay  caused  by  the  neaping  of 
some  of  the  flats  which  brought  the  salt  from  his  storehouses 
at  Winsford. 

In  Smith  v.  Eosario  Nitrate  Co.  (/),  the  cargo  was  nitrate,  to 
be  loaded  at  Iquique,,  It  was  found  that  the  customary  mode  of 
loading  there  was  by  sending  the  nitrate  down  direct  by  rail  from 

{d)  Per  Kelly,  C.  B.,  delivering  the  (1893)  2  Q.  B.  323.     See  also  Furness  ,,.. 

judgment  of  the  Exchequer  Chamber,  Forwood,  (1897)  77  L.  T.  95  ;  2  Com.  Ca. 

L.  E.,  3  Q.  B.  pp.  414,  415.  223.     But  cf.  Stephens  v.  Harris,  (1887) 

(e)  (1888)  6  Asp.  M.  C.  287.  57  L.  J.,  Q.  B.  203  ;  infra,  s.  257. 

(/)  (1894)   1  Q.  B.   174 ;  affirming, 
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Sect.  858.  the  mines  to  the  port  and  the  quay,  and  putting  it  on  board  the 
vessel  as  acquired  at  the  mines.  A  delay  in  loading  caused  by 
civil  war  in  the  country,  away  from  the  port,  which  interfered 
with  the  working  of  the  railway,  was  held  to  be  covered  by  an 
exception  of  "  political  disturbances  or  impediments." 

Kay  V.  Field.  253.  In  Kay  V.  Field  (cj),  an  attempt  was  made  to  carry  this 
doctrine  a  good  deal  further.  There  a  cargo  of  rail  iron  was  to 
be  loaded  in  The  Cid  at  Cardiff,  East  Bute  Dock,  in  the  "customary 
manner,"  as  fast  as  ship  could  take  on  board  and  stow. 
"  Detention  by  frost,  floods,  &c.,  not  to  be  reckoned  as  lay  days." 
There  were  two  docks  at  Cardiff,  the  East  Bute  Dock  and  the 
West  Bute  Dock,  connected  by  a  canal ;  and  the  West  Bute  Dock 
was  connected  by  a  canal  with  the  Glamorganshire  Canal.  It 
appeared  that  the  iron  rails  shipped  at  Cardiff  were  almost 
entirely  manufactured  by  five  or  six  makers,  among  whom  were 
Crawshay  &  Co. :  and  that  all  these  manufacturers,  except 
Crawshay  &  Co.,  had  wharves  or  quays  in  the  docks  themselves  ; 
while  Crawshay  &  Co.  had  a  wharf  on  the  Glamorganshire  Canal, 
which  they  had  occupied  for  many  years.  The  iron  rails  for  The 
Cid  were  to  be  supplied  by  Crawshay  &  Co.,  though  this  had  not 
been  known  to  the  shipowner ;  and  the  loading  was  delayed  by  the 
freezing  of  the  canal  between  their  wharf  and  the  docks.  It  was 
found  that  no  reasonable  means  could  have  been  adopted  to 
prevent  the  delay,  and  that  no  marketable  railway  iron  could 
have  been  obtained  from  any  other  source. 

Pollock,  B.,  held  that  the  charterer  was  not  in  default.  But 
his  decision  was  reversed  by  the  Court  of  Appeal  (h).  Brett,  L.  J., 
said  (i) :  "  The  first  question  is  whether  this  charter-party  ought  to 
be  construed  in  this  case  as  if  the  East  Bute  Dock  was  the  only 
dock  at  Cardiff ;  that  is  to  say,  the  port  there.  I  think,  according 
to  authority,  that  the  only  place  to  be  considered  with  reference 
to  the  loading  of  the  ship  is  the  East  Bute  Dock,  and  that  one 
has  no  right  to  consider  anything  with  regard  to  the  West  Bute 
Dock  or  any  part  of  the  town  of  Cardiff.  Then  if  a  loading  is  to 
be  at  a  particular  dock,  when  can  it  be  considered  to  commence  ? 
All  stipulations  as  to  loading  apply,  I  think,  to  that  place  at 

ig)  (1882)  52  L.  J.,  Q.  B.  17  ;  8  Q.  B.  D.  r.  Schmalz,  (1868)  37  L.  J.,  C.  P.  78  ; 

59i  ;  10  Q.  B.  D.  241.  L.  R.,  3  C.  P.  .S13. 

(/O  C£.  Kearon  r,  Pearson,  (1861)  31  (i)  (1882)  10  Q.  B.  D.  241,  at  p.  247. 

L.  J.,  Ex.  1  ;  7  H.  &  N.  386  ;  Fenwick 
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which  it  is  actually  to  take  place,  unless  there  is  something  in    Sect.  253. 
the  charter-party  to  the  contrary,  and,  therefore,  in  the  present 
case  they  all  apply  to  the  East  Bute  Dock.    Whatever  is  done 
with  the  goods  or  happens  to  them  during  their  conveyance  before 
they  get  there  is  no  part  of  the  loading." 

Lindley,  L.  J.,  said  (k) :  "  The  first  part "  (of  the  charter-party) 
"  relates  to  the  duty  of  the  shipowner ;  he  is  to  send  his  ship  to 
the  East  Bute  Dock,  and  there  load  in  the  customary  manner. 
This  first  part  does  not  profess  to  define  the  duty  of  the  shippers, 
and  it  has  no  application  as  to  the  method  of  getting  the  goods  to 
the  East  Bute  Dock ;  the  goods  are  supposed  to  be  there,  and  being 
there,  the  shippers  are  to  load  the  ship.  The  other  part  of  the 
charter-party,  which  relates  to  the  shippers  and  requires  the 
cargo  to  be  loaded  as  fast  as  the  vessel  can  take  on  board  and 
stow,  contains  a  clause  exonerating  the  shippers  in  case  of 
detention  by  frost  and  the  other  causes  there  mentioned.  Now 
we  are  asked  to  apply  that  to  a  case  where  the  detention  by  frost 
has  prevented  the  shippers  from  getting  the  cargo  to  the  East 
Bute  Dock.  I  apprehend  we  cannot  do  so,  and  that  according  to 
the  true  construction  of  the  charter-party,  the  stipulation  exone- 
rating the  shippers  applies  only  to  a  detention  from  the  causes 
there  mentioned  after  the  cargo  has  been  brought  to  the  place  of 
loading." 

And  the  same  rule  was  applied  by  the  House  of  Lords  in 
Ardan  Steamship  Co.  v.  Weir©;  the  vessel  was  chartered  to 
proceed  to  Newcastle,  N.S.W.,  and  load  in  the  usual  and  customary 
manner  a  cargo  of  Australian  coals,  as  ordered  by  the  charterers ; 
the  vessel  arrived  before  the  cancelling  date  fixed  by  the  charter, 
but  could  not  get  a  loading  berth,  as  the  coal  ordered  by  the 
charterers  to  load  her  was  from  a  colliery  with  a  small  output, 
there  were  no  facilities  for  storing  coal  at  Newcastle,  and  it  was 
necessary  to  wait  until  sufficient  coal  could  be  provided  at  the 
colliery  and  brought  down  to  the  port ;  it  was  also  necessary  to 
wait  until  two  other  vessels  ordered  to  the  same  colliery  and 
having  a  prior  turn  had  been  loaded.  It  was  held  that  the 
charterers  were  liable  for  all  delay  in  procuring  a  cargo,  and  that 

(7i)  10  Q.  B.  D.  at  p.  249.     And  see  501  ;   21  T.  L.  E.   723 ;  reversing  the 

per  Ld.  Selborne  in  Grant  v.  Coverdale,  judgment  of  the   Court  of  Session,   6 

(1884)  9  A.  C.  at  pp.  475,  476.  Sess.   Ca.   (5th)   294.      See  also  tnfra, 

{I)  74  L.  J.,  P.  0.  143  ;  (1905)  A.  C.  s.  254a. 

c— c.  z 
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Sect.  253.    the  charter-party  exceptions  applied  only  to  delay  in  the  opera- 
tion of  loading. 

Cargo  from  254.  On  the  other  hand,  the  charterer  cannot  be  assumed  to 

-Known^''^  liave  the  cargo  ready  if  it  is  expressly  to  be  provided  from  a 
^oyjce  of  particular  place,  and  the  charter  has  been  made  in  view  of 
circumstances  by  which,  as  the  parties  know,  the  procuring  of  a 
cargo  from  that  place  may  be  delayed.  And  if,  in  such  a  case, 
no  arrangement  is  made  as  to  the  time  in  which  the  loading  is  to 
be  done,  the  charterer  will  be  allowed  a  reasonable  time  for 
getting  the  cargo,  having  regard  to  the  known  sources  of 
delay  (m). 

That  was  so  held  where  a  cargo  of  coals  was  to  be  loaded  from 
a  particular  colliery  which  was  known  to  be  temporarily  off  work, 
owing  to  an  accident  to  the  engine  boiler  (n).  And  where  the 
known  source  of  delay  is  beyond  the  charterer's  control,  he  is 
probably  not  liable  for  an  unexpected  continuance  of  it  (o). 

This  principle  has  been  extended  to  cases  in  which  delay  has 
arisen,  not  from  causes  existing  at  the  time  of  the  contract,  but 
from  causes  which  it  was  known  might  arise,  under  a  known  rule 
of  supplying  cargoes  in  turn,  from  the  agreed  place  of  supply.  In 
Jones  V.  Green (p),  the  ship  was  to  load  "in  the  usual  and  cus- 
tomary manner  a  full  and  complete  cargo  of  coals  as  ordered  by 
charterers."  No  period  for  loading  was  fixed.  The  practice 
was  for  each  colliery  to  load  ships  booked  with  it  in  turn,  as 
booked ;  and  that  was  generally  known.  By  the  regulations  of 
the  port,  ships  were  to  be  berthed  in  the  order  of  arrival  in  port; 
but  a  ship  could  not  have  a  loading  berth  until  she  had  a  loading 
order  from  the  colliery.  It  was  held  by  the  Court  of  Appeal  that 
in  those  circumstances  the  charterers  were  not  bound  to  have  a 
cargo  ready  until  the  ship  was  in  turn  for  loading  at  the  named 
colliery ;  and  hence  that  demurrage  could  not  be  claimed,  although 
great  delay  had  been  caused  by  the  number  of  ships  booked  at 
that  colliery,  and  though  berths  .would  have  been  available  under 
the  port  regulations  had  a  loading  order  been  given  (q).    This 

(m)  This  passage  was  embodied  almost  Qp)  73  L.  J.,   K.  B.  601;   (1904)  2 

verbatim  by  Lord  Davey  in  his  judg-  K.  B.  275 ;  9  Com.  Ca.  20. 

ment  in  Ardan  Steamship  Co.  «.  Weir,  (q)  Vaughan  Williams,  L.  J.,  (1904) 

(1905)  A.  C.  501,  at  p.  512.  2   K.   B.  at  p.  280,  said :   "-In  deter- 

(«)  Harris    v.   Dreesman,    (1854)    23  mining  what  is  a  reasonable   time,  it 

L.  J.,  Ex.  210.  seems  to  me  obvious  that  you  must  have 

(o)  Per  Parke,  B.,  ibid,  at  p.  213.  regard  to  the  circumstances  which  were 
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case  was  cited  to,  but  not  discussed  by,  the  House  of  Lords  in    Sect.  264. 
Ardan  Steamship  Co.  v.  Weir  (r) ;  but,  it  seems,  it  can  be  distin- 
guished from  that  case  and  justified  on  the  ground  that  the 
special  conditions,  affecting  the  procuring  of  a  cargo  at  the  port, 
were  known  to  both  parties  at  the  date  of  the  contract. 

254a.    Generally  speaking,  where  vessels  are  not  allowed  to  go  Keadiness  o£ 
.11.  ,  •  .,.         cargo  in  turn. 

mto  berth  until  their  cargoes  are  ready  for  them  m  such  a  position 

as  the  custom  or  rule  of  the  place  requires,  the  charterer  is  in 

default  if,  by  not  having  his  cargo  in  readiness,  he  prevents  the 

ship  from  getting  a  berth  in  the  agreed,  or  usual,  course.    And 

he  will  be  liable  to  pay  for  the  detention,  although  it  may  be  agreed 

that  the  lay  days  are  to  count  from  the  time  when  the  vessel  is 

in  berth  (s). 

But  "  the  shipper's  and  charterer's  obligation  is  only  to  have 

his  cargo  ready  when  the  ship  is  ready  to  receive  it  in  ordinary 

course,  and  he  is  not  bound  to  be  prepared  for  a  contingency  or 

fortuitous    circumstance  not  contemplated  by  either    of    the 

parties  "(<). 


known  to  both  parties  at  the  date  of  the 
contract,  and  must  have  been  taken  into 
consideration  by  both  as  afiEording  the 
basis  and  foundation  of  the  contract. 
The  source  of  the  coal  to  be  loaded  is 
defined  by  this  contract.  In  the  first 
place,  the  coal  is  to  be  loaded  at  New- 
castle, New  South  "Wales  ;  secondly,  the 
charterer  is  to  have  the  right  to  name 
the  particular  colliery  from  which  the 
coal  is  to  come  ;  thirdly,  it  was  within 
the  knowledge  of  both  parties  that  the 
port  of  Newcastle  serves  a  limited  num- 
ber of  collieries  adjacent  to  that  port, 
and  serves  no  other  collieries.  The 
whole  of  the  coal  which  is  loaded  at 
Newcastle  is  the  product  of  these  col- 
lieries. It  was  known  also  to  both  the 
parties  to  the  contract  that  the  output 
of  these  collieries  is  very  limited,  not 
exceeding  1,100  tons  a  day.  It  was 
known  also  to  both  parties  that,  if 
sailing  ships  went  to  this  port,  the 
loading  would  have  to  be  done  according 
to  the  regulations  of  the  port,  and  that 
you  could  only  obtain  a  loading  berth 
when  you  had  got  from  the  colliery  a 
'  loading  order  ' — that  is,  if  the  circum- 
stances were  such  that  according  to  the 


colliery  turn  you  were  entitled  to  have  a 
loading  order.  It  was  also  known  to 
both  parties  that  in  this  state  of  things 
sailing  ships  were  undoubtedly  kept  a 
very  long  time  before  they  could,  in 
ordinary  course,  get  their  loading  order 
from  the  colliery.  It  is  in  evidence  that 
this  very  ship.  The  Snowdon,  in  the 
previous  year  had  to  wait  for  eighty- 
three  days  in  order  to  get  her  loading 
order  according  to  the  colliery  turn. 
The  result  is,  in  my  opinion,  that  we 
are  bound  to  come  to  the  conclusion 
that  both  parties  to  this  contract  assumed 
as  the  basis  of  the  transaction  that  there 
would  be,  and  must  be,  more  or  less 
delay,  according  to  the  loading  turn  at 
the  colliery." 

(r)  74  L.  J.,  P.  0.  143  ;  (1905)  A.  C. 
501  ;  21  T.  L.  E.  723. 

(.«)  Ardan  Steamship  Co.  v.  Weir,  74 
L.  J.,  P.  C.  143  ;  (1905)  A.  C.  501  ;  21 
T.  L.  E.  723  ;  LiUy  v.  Stevenson,  (1895) 
22  Sess.  Ca.  (4th)  278. 

(if)  Lord  Davey,  Ardan  Steamship 
Go.  V.  Weir,  (1905)  A.  C.  501,  at  p.  512, 
explaining  Little  v.  Stevenson,  cited  in 
the  next  note. 

z  2 


340  THE   VOYAGE. 

Sect,  254a.  Thus,  in  Little  v.  Stevenson  (u)  a  cargo  of  coals  was  to  be 
loaded  at  Bo'ness  in  sixty  hours  from  the  time  of  the  vessel 
(The  Eiver  Ettrick)  being  berthed  and  ready,  and  notice  given. 
The  practice  of  the  port  was  to  load  coals  at  certain  berths  in 
turn.  A  number  of  vessels  were  waiting  ;  but  owing  to  want  of 
cargo  for  those  in  turn  one  of  the  berths  became  vacant,  and  The 
Eiver  Ettrick  might  have  been  berthed  there  on  October  21st  if 
her  cargo  had  been  ready.  It  was  not  ready,  and  she  was  not, 
in  consequence,  berthed  until  October  26th.  In  ordinary  turn 
she  could  not  have  been  berthed  before  that  day.  It  was  held 
that  no  claim  could  be  made. 

Lord  Herschell  there  said : — "  I  do  not  for  a  moment  deny  that 
he"  (the  charterer)  "is  bound  to  do  whatever  is  reasonable  on  his 
part  with  a  view  of  getting  the  ship  berthed  at  the  earliest  period 
that  is  reasonably  possible ;  and  it  may  be  that  in  certain  cir- 
cumstances, owing  to  the  custom  of  the  port,  owing  to  the 
contingencies  of  this  kind  being  very  common,  owing  to  the 
provision  that  is  made  to  facilitate  cargo  remaining  there  for  a 
few  days,  and  a  variety  of  other  circumstances,  it  would  be  the 
duty  of  the  shipper  to  be  prepared  by  having  his  cargo  there  to 
enable  the  vessel  to  obtain  an  earlier  berthing  than  would  other- 
wise have  been  obtained.  All  that,  I  say,  may  be  the  case  ;  but 
no  such  facts  are  found  in  the  present  case  "  (x). 

In  the  subsequent  case  of  Krog  v.  Burns  (y)  it  was  held  that 
the  circumstances  brought  the  case  within  the  terms  of  this 
dictum ;  and  that  the  charterer  should  have  been  ready  with  his 
coal  cargo  to  enable  the  ship  to  occupy  a  berth  which  became 
vacant,  out  of  her  turn. 

Charterer  not  255.  The  charterer  is  not,  generally,  excused  from  providing 
Spossibihty.  ^  c^rgo  ^J  ^^^  fact  that  it  has  become  impossible  for  him  to  do 
so,  whether  this  arises  from  natural  causes  or  from  acts  of  the 
Government  of  the  place  at  which  the  shipment  is  to  take  place, 
though,  as  we  have  seen,  he  is  excused  if  the  loading  has  been 
made  unlawful  by  the  Government  of  this  country  (z). 

To  an  action  against  a  charterer  for  not  loading  a  full  cargo  of 
guano  at  the  Chincha  Islands,  it  was  no  defence  that  the  Govern- 
ment of  Peru  would  not  allow  more  than  a  limited  quantity,  less 

M  65  L.   J,  P.  C.  69  ;  (1896)  A.  C.  (j,)  (1903)  5  Sess.  Ca.  (5th)  1189. 

108  ;  affirming,  22  Sess.  Ca.  (4th)  796.  (z)  Supra,  ss.  237  et  sea. 

(w)  (1896)A.  C.  atp.  119. 
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than  a  full  cargo,  to  be  loaded  on  the  ship :  there   being  no    Sect.  255. 

allegation  that  she  was  not  in  a  proper  condition  to  load  a  full 

cargo  (a).    And  the  same  was  held  where  the  ship  was  to  load  a 

cargo  of  barley  at  Libau,  and  the  loading  was  prevented  by  an 

order  of  the  Eussian   Government  prohibiting  the  export  of 

barley  (b) . 

So,  too,  where  intercourse  with  the  ship  was  prohibited  by  the 
law  of  the  port  in  consequence  of  a  pestilence  prevailing  in  the 
place  (c) ;  and  where  the  loading  was  prevented  by  a  refusal  of 
permit  at  the  custom-house,  owing  to  an  embargo  {d) :  unless  the 
authority  of  these  cases  is  doubtful,  having  regard  to  the  dicta  in 
Cunningham  v.  Dunn  (e)  as  to  a  joint  inability  to  perform  the 
charter-party. 

In  Hills  V.  Sughrue(/),  a  shipowner  who  had  undertaken  to 
load  at  the  island  of  Ichaboe  a  full  and  complete  cargo  of  guano, 
free  from  dirt  and  rubbish,  by  the  ship's  boats  and  tackle,  and 
by  the  labour  of  the  crew,  was  held  liable  by  the  charterer  for 
not  doing  so,  although  there  was  not  any  guano  free  from  dirt 
and  rubbish  to  be  found  on  the  island. 

256.  But  where  the  obligation  is  to  load  specific  goods,  and  Specific  cargo, 
these  goods  are  destroyed  before  the  time  for  loading  has 
arrived,  without  fault  of  the  charterer,  it  may  be  that  his  obli- 
gation is  at  an  end  (g) ;  or  if  the  contract  were  to  load  part  of  a 
specific  crop,  or  part  of  the  produce  of  a  particular  mine,  and 
that  crop  or  mine  failed,  without  the  fault  of  the  charterer,  in 
such  a  case  also  he  would  probably  be  excused  his  failure  to 
load(/i).  The  presumption  in  such  cases  is  that  the  parties 
intended  their  contract  to  depend  upon  the  existence  of  the  con- 
templated subject  matter,  "Where,  from  the  nature  of  the 
contract,  it  appears  that  the  parties  must  from  the  beginning 
have  known  that  it  could  not  be  fulfilled,  unless  some  particular 

(a)  Kirk  r.  Gibbs,  (1857)  26  L.  J.,  Ex.  ClifEord  v.  Watts,  (1870)  40  L.  J.,  C.  P. 

209  ;  1  H.  &  N.  810.  36  ;  L.  E.,  5  0.  P.  577. 

(J)  Blight  V.  Page,  (1801)  3  B.  &  P.  {g)  Taylor  v.  Caldwell,  (1863)  32  L.  J., 

295,  n.  Q.  B.  164  ;   3  B.  &  S.  826 ;  NickoU  v. 

(c)  Barker  v.  Hodgson,  (1814)  B  M.  &  Aahton,  70  L.  J.,  K.  B.  600  ;  (1901)  2 

S.  267.  K.  B.   126 ;    6  Com.  Ca.  150 ;    9  Asp. 

{d)  Sjoerds  v.   Luscombe,   (1812)   16  M.  C.  209. 

East  201.  (A)  Howell   v.    Coupland,   (1876)   46 

(e)  (1878)  48  L.  J.,  C.  P.  62  ;  3  C.  P.  L.  J.,  Q.  B.  147 ;  L.  E.,  1  Q.  B.  462  ;  1 

D.  443  ;  SM^ra,  ss.  228,  229.  Q.  B.  D.  258.     Cf.  Ashmore  v.  Cox,  68 

(/)  (1846)   16   M.   &    W,    253.      Cf.  L.  J.,  Q.  B.  72  ;  (1899)  1  Q.  B,  436. 
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Sect.  256.  specified  thing  continued  to  exist ;  so  that  when  entering  into 
the  contract  they  must  have  contemplated  such  continued  exist- 
ence as  the  foundation  of  what  was  to  be  done ;  then,  in  the 
absence  of  any  express  or  implied  warranty  that  the  thing  shall 
exist,  the  contract  is  not  to  be  construed  as  a  positive  contract, 
but  as  subject  to  an  implied  condition  that  the  parties  shall  be 
excused  in  case,  before  breach,  performance  becomes  impossible 
from  the  perishing  of  the  thing,  without  default  of  the 
contractor"  (i). 

Specialexcep-       267.     The  general  clause  of  exceptions  in   a  charter-party 

tiou  g1rii&6s 

may,  or  may  not,  as  we  have  seen  (A;),  protect  the  charterer 
from  liability  for  delay  in  loading,  or  for  failing  to  load.  But 
special  clauses  are  often  inserted  with  these  objects,  which  we 
must  consider. 
Usually  relate  The  presumption  being  that  the  cargo  is,  or  will  be,  ready  and 
loading  only.  Waiting  at  the  proper  place  from  which  to  take  it  on  board  (I), 
clauses  protecting  the  charterer  are  usually  read  to  apply  only  to 
matters  which  prevent  or  delay  the  actual  loading,  and  not  to 
difficulties  in  getting  the  cargo,  or  bringing  it  to  the  place  of 
loading.  Thus,  in  Kay  v.  Field  (m),  the  exception  "  detention  by 
frost,  floods,  riots,  and  strikes  of  workmen,  accidents  to  machinery 
or  quarantine,  not  to  be  reckoned  lay  days,"  was  held  not  to  apply 
to  a  detention  of  the  cargo  by  frost  outside  the  particular  dock  in 
which  the  vessel  was  to  load. 

In  Grant  v.  Coverdale  (n),  cargo  was  to  be  supplied  as  fast  as 
the  steamer  could  receive  it,  and  time  was  to  commence  from  the 
vessel  being  ready  to  load,  "  except  in  case  of  hands  striking 
work,  or  frost  or  floods,  or  any  other  unavoidable  accidents  pre- 
venting the  loading  and  unloading;  in  which  case  owners  to 
have  the  option  of  employing  the  steamer  in  some  short  voyage 
trade  until  receipt  of  written  notice  from  charterers  that  they 
are  ready  to  resume  employment  without  delay  to  the  ship  "  (o). 
It  was  held  that  this  did  not  excuse  delay,  caused  by  frost,  in 

(i)  Per  Blackburn,  J.,  in  Taylor   v.  (m)  (1882)  52  L.  J.,  Q  B.17;  lOQ.B. 

Caldwell,  (1863)  32  L.  J.,  Q.  B.  at  p.  166  ;  D.  2il,  cited  supra,  s.  253.     Of.  Hudson 

and  see  Krell  v.  Henry,  72  L.  J.,  K.  B.  v.  Ede,  supra,  s.  252. 

794  ;  (1903)  2  K.  B.  740  ;  of.  Heme  Bay  [n)  (1884)  53  L.  J.,  Q.  B.  462  ;  9  A.  C. 

Steam  Boat  Co.  v.  Hutton,  72  L.  J.,  K.  B.  470  ;  affirming,  11  Q.  B  D  543 

879  ;  (1903)  2  E.  B.  683.  («)  The  clause  was   a  printed  one. 

(A)  Supra,  s.  150.  See  the  observation  of  Lord  Selbome 

(Z)  Supra,  s.  252.  „pon  this,  9  A.  C.  at  p.  474. 
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bringing  the  cargo  to  the  agreed  loading  dock.  "  It  would  appear  Sect.  257. 
to  me  to  be  unreasonable  to  suppose,  unless  the  words  make  it 
perfectly  clear,  that  the  shipowner  has  contracted  that  his  ship 
may  be  detained  for  an  unlimited  time  on  account  of  impedi- 
ments, whatever  their  nature  may  be,  to  those  things  with  which 
he  has  nothing  whatever  to  do,  which  precede  altogether  the 
whole  operation  of  loading,  which  are  no  part  whatever  of  it, 
but  which  belong  to  that  which  is  exclusively  the  charterer's 
business  "  (p). 

In  Stephens  v.  Harris  (q),  a  cargo  of  iron-ore  was  to  be  loaded 
at  Bilbao,  at  the  rate  of  400  tons  per  working  day,  "  weather 
permitting,  no  demurrage  to  be  paid  the  vessel  in  case  of  any 
hands  striking  work,  frosts  or  floods,  &c.,  which  may  hinder  the 
loading,  or  discharge  of  the  said  vessel."  It  appeared  that  on  the 
river  at  Bilbao  there  are  several  wharves  where  ships  load  from 
spouts.  These  wharves  are  connected  by  railways  with  places  of 
deposit  for  the  ore  some  miles  away.  There  were  no  places  of 
deposit  at  the  wharves.  It  further  appeared  that  ships .  are  also 
loaded  out  in  the  river,  from  lighters  which  bring  the  ore  from 
other  places  of  deposit  up  the  river. 

The  ship  was  loaded  at  one  of  the  wharves,  and  the  loading 
had  been  delayed  by  bad  weather,  and  other  causes,  which 
hindered  the  railway  transit  from  the  places  of  deposit.  It  was 
held  by  the  Court  of  Appeal  that,  assuming  these  causes  to 
be  within  the  terms  of  the  exception,  still  the  charterer  was  not 
relieved  from  paying  for  the  delay.  For  the  transit  by  railway 
was  not  part  of  the  loading  within  the  meaning  of  the  clause. 
Hudson  V.  Ede  (r)  was  distinguished,  on  the  ground  that  there 
had  there  been  only  one  mode  of  loading  the  cargo  (s). 

So,  it  has  been  held  in  America  that  an  exception  of  "  drought," 

(p)  Per  Lord  Selborne,  9  A.  0.  at  p.  Forwood,  (1897)  2  Com.  Ca.  223,  at  p. 

475.      Pollock,  B.,  whose  judgment  on  227. 

the  main  question  in  Grant  f.  Coverdale  (?■)  (1868)  36  L.  J.,   Q.  B.  273;   37 

was  reversed,  held  that  the  exception  L.  J.,  Q.  B.  166 ;   L.  R.,  2  Q.  B.  566  ; 

included  causes  which  arose  after  the  L.  E.,  3  Q.  B.  412  ;  supra,  s.  252. 
loading   had    commenced,   as    well   as  («)  (1887)  57  L.  J.,  Q.  B.  pp.  207,  209. 

causes  which  prevented  its  commence-  Cf.  AUerton  Sailing  Ship  Co.  v.  Falk, 

ment.    '"Preventingtheloading'means  (1888)  6  Asp.  M.  C.  287;   The  Eook- 

preventing  in  the  sense  of  stopping  it,  wood,  (1894)  10  T.  L.  K.  314  ;  Furness 

either  before  it  has  been  commenced,  or  v.   Forwood,  (1897)  2   Com.   Ca.  223  ; 

while  it  is  going  on."  Ardan  Steamship  Co.  v.  "Weir,  74  L.  J., 

(S)  (1887)  57  L.  J.,  Q.  B.  203.     See  P.  C.  148  ;  (1905)  A.  0.  501  ;  21  T.  L.  B. 

the  comment  on  this  case  in  Furness  v.  723. 
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Sect.  257.    in  a  charter  for  a  timber  cargo,  does  not  excuse  a  charterer  who 

has  been  prevented  by  want  of  water  from  bringing  his  timber 

down  to  the  usual  place  of  storage  (t). 

Exceptions  to       257a,  But,  though  there  is  a  presumption  that  these  exception 

duty  tr''       clauses  relate  only  to  the  work  of  loading,  that,  as  we  have 

provide  cargo.  ^^^^  ^^^^^  ^^^  include  the  work  of  bringing  the  goods  from  their 

storing  places,  or  from  the  places  at  which  they  are  produced,  to 

the  spot  at  which  the  actual  loading  is  done.     And,  further,  the 

form  of  the  clause  frequently  shows  that  its  scope  is  not  meant 

to  be  confined  to  the  mere  loading.   It  has  become  not  uncommon, 

especially  with  mineral  cargoes,  to  except  causes  which  may 

prevent  or  delay  the  getting  of  the  agreed  cargo,  or  the  bringing 

it  to  the  loading  place.   This  is  done  sometimes  in  express  terms. 

At  other  times  it  is  done  inferentially,  by  including  causes  which 

plainly  refer  to  the  work  of  getting  or  bringing  down  the  cargo, 

and  not  to  the  work  of  putting  it  on  board  ;  e.g.,  "accidents  to 

mines  or  railways." 

In  Fen  wick  v.  Schmalz  (a;),  exceptions  of  "riots"  and 
"  strikes,"  in  a  coal  charter,  were  considered  to  relate  to 
bringing  the  coal  from  the  pit,  and  therefore  to  have  the 
wider  meaning. 

In  Petersen  v.  Dunn(?/),  an  exception  of  "strikes  and  lock- 
outs of  pitmen  and  others  "  excused  delay  of  the  charterers 
in  getting  a  cargo,  caused  by  a  general  strike  of  miners,  though 
that  only  occurred  after  seven  of  the  twelve  lay  days  had 
elapsed. 

In  Purness  v.  Forwood(^),  "stoppage  of  trains,  miners,  and 
workmen  "  was  held  to  apply  not  only  to  causes  preventing  the 
shipment  of  ore  by  railway  tracks,  but  also  to  causes  which 
prevented  the  ore  from  being  brought  to  the  port  (a). 
Do  exceptions       25Tb.  In  such  cases  a  question  of  much  importance  arises,  as 
charterer's       ^0  whether  the  exceptions  relate  to  the  particular  cargo  which  the 
particular        charterer  has  in  fact  arranged  to  ship,  and  to  the  steps  which  he 
must  take  in  order  to  bring  down  that  cargo  to  the  place  of  ship- 
ment.   Must  the  charterer  show  that  all  practicable  modes  of 

(0  Sorensen    v.    Keyser,  (1892)    62  («)  (1897)  2  Com.  Ca.  223. 

Fed.    Kep.    163 ;    Jouasen    r.    Keyser,  (a)  See  also  Eichardsons  v.  Samuel, 

(1902)  112  Fed.  Eep.  443.  66  L.  J.,  Q.  B.  579  ;    (1898)  1  Q.  B.  261. 

(«)  Supra,  s.  252.  Cf.  Gardiner  v.  Macfarlane  (2),  (1893) 

(k)  (1868)  L.  E.,  3  C.  P.  312,  p.  316.  20  Sess.  Ca.  (4th)  414. 

(y)  (1895)  1  Com.  Ca.  8. 
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getting,  and  bringing  down,  any  cargo  of  the  kind  agreed  upon    Sect.  257b. 
have  been  prevented  by  the  excepted  causes  ? 

If  the  charter-party  provides  that  the  cargo  shall  come  from 
some  particular  place,  say  from  a  mine,  colliery,  or  factory  which 
is  named,  or  is  to  be  named,  exceptions  which  relate  to  getting  or 
bringing  down  the  cargo  must  be  read  with  reference  to  that 
place.  But  when  the  place  from  which  the  cargo  is  to  come  is 
not  specified,  the  general  rule  is  that  the  charterer  is  not  excused 
unless  all  practicable  modes  of  loading  have  been  prevented  (b). 

In  The  Eookwood(c)  it  was  held  by  the  Court  of  Appeal, 
affirming  Sir  F.  Jeune,  that  a  mere  notice  to  the  shipowner 
of  the  place  from  which  the  cargo  would  come,  though  given 
before  the  charter-party  was  signed,  did  not  make  the  exceptions 
relate  to  that  particular  cargo.  The  ship  was  to  load  a  cargo  of 
bricks  and  cement  at  Antwerp,  subject  to  an  exception  of  "  strikes 
or  cessation  of  work  on  the  part  of  pitmen  or  other  hands 
engaged  in  the  getting,  carriage,  or  loading  of  the  said  cargo, 
from  whatever  cause,  or  by  reason  of  accidents  in  mines  or  to 
machinery,  or  any  events  beyond  the  control  of  the  charterers  or 
shippers."  The  cargo  which  the  charterers  intended  to  ship  was 
of  a  peculiar  make  and  quality,  produced  at  North  Portland 
Cement  Works,  near  Antwerp,  and  not  procurable  elsewhere. 
They  informed  the  shipowners,  before  the  charter-party  was 
made,  that  North's  works  would  load  the  ship.  The  only 
practicable  way  of  bringing  the  cargo  to  Antwerp  from  those 
works  was  by  canal.  When  the  ship  reached  Antwerp  one 
lighter  with  part  of  the  cargo  was  waiting  for  her ;  but  the  other 
lighters  were  either  frozen  in  the  canal  or  prevented  from  getting 
down  by  ice,  and  the  ship  was  consequently  delayed.  It 
appeared,  however,  that  a  cargo  of  bricks  and  cement  might 
have  been  obtained  by  the  charterers,  and  loaded  at  Antwerp, 
notwithstanding  the  frost ;  and  as  that  was  the  case,  and  as  the 
charter-party  did  not  specifically  riefer  to  bricks,  &c.,  from  North's 
works,  it  was  held  that  the  charterers  were  not  protected  by  the 
exceptions  (d). 

(*)  The  Eookwood,  (1894)  10  T.  L.  E.  210. 

314  ;  and, see  Stephens  v.  Harris,  (1887)  ((f)  This  decision  greatly  limits  the 

67  L.  J.,  Q.  B.  203  ;   Hudson  v.  Ede,  value  to  the  charterer  of  such  exception 

(1868)  L.  E.,  3  Q.  B.  412,  p.  414.  clauses  as  we  are  considering.    A  mer- 

(o)  (1894)   10    T.   L.    E.    314.      Cf.  chant  charters  a  ship  for  the  purpose  of 

Harris  v.  Dreesman,  (1854)  23  L.  J.,  Ex.  carrying  definite  cargo,  or  cargo  which 
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Sect.  257b.       On  the  other  hand,  where  the  ship  was  to  load  a  cargo  of  coals 

"  in  one  or  more  lots  as  ordered,  at  the  berth  or  berths  pointed 

out  by  charterers'  agents,"  it  was  held  that  a  strike  at  the  colliery 
at  which  the  vessel  was  booked  by  the  charterers  was  within  an 
exception  of  "  strikes  delaying  the  obtaining,  providing,  loading, 
or  discharging  of  cargo  "  ;  and  the  charterers  were  excused  (e). 

258.  These  exception  clauses,  relating  to  the  charterer's  work 
of  loading  or  discharging,  take  various  shapes.  The  following  are 
some  instances  which  have  given  rise  to  decisions. 

"  Aoeidents."  In  Fenwick  V.  Schmalz  (/),  charterers  agreed  to  load  a  ship 
with  coals  "in  regular  and  customary  turn  except  in  case  of 
riots,  strikes,  or  any  other  accidents  beyond  their  control  which 
might  prevent  or  delay  the  loading."  They  were  held  liable  for 
a  delay  caused  by  snow ;  snow  not  being  an  accident  within  the 
clause  (g). 

"Strikes."  In  Stephens  v.  Harris (/i),  it  was   held  that  "strikes"  and 

"striking  work"  did  not  cover  stoppage  of  work  by  miners 
through  fear  of  cholera,  but  only  "  striking  in  the  ordinary  sense 
of  the  word  against  employers — standing  out  for  more  wages  on 
the  part  of  the  workmen."  Similarly  in  Mudie  v.  Strick(i), 
where  a  scarcity  of  labour  was  caused  by  plague,  and  in  con- 
sequence the  discharge  was  delayed,  it  was  held  that  the 
charterers  were  not  protected  by  a  clause  excepting  "strikes, 
lock-outs,  civil  commotions,  or  any  other  causes  and  accidents 
beyond  the  control  of  the  consignees."  And  in  Eichardsons  v. 
Samuel  (A),  it  was  said  by  the  Court  of  Appeal  that  "strikes" 
and  "  lock-outs  "  refer  to  labour  disputes,  and  to  difficulties  forced 


will  be  definitely  arranged  for  before 
the  ship  arrives  at  the  loading  place.  If 
he  needs  the  protection  of  an  exception 
clause,  he  needs  it  with  reference  to  that 
cargo.  The  possibility  of  being  able  to 
buy  and  ship  another  cargo  from  else- 
where will  seldom  be  of  service  to  him. 
Moreover,  the  place  of  origin  is  often 
not  definitely  arranged  when  the  charter- 
party  is  made,  and  so  cannot  be  stated 
in  the  charter-party.  In  such  cases 
some  general  words  seem  to  be  needed, 
making  the  exceptions  apply  to  the 
cargo  which  the  charterer  shall  have 
contracted  for.  See  Dobell  v.  Green, 
69  L.  J.,  Q.  B.  454  ;  (1900)  1  Q.  B.  526  ; 


5  Com.  Ca.  161  ;  9  Asp.  M.  C.  63 ; 
Gardiner  v.  Macfarlane  (2),  (1893)  20 
Sess.  Ga.  (4th)  414  ;  Ardan  Steamship  Co. 
i:  Weir,  74  L.  J.,  P.  C.  143  ;  (1905)  A.  C. 
501  ;  21  T.  L.  E.  723  ;  infra,  s.  258a. 

(e)  Lilly  v.  Stevenson,  (1895)  22  Sess. 
Ca.  (4(h)  278. 

(/)  (1868)  37  L.  J.,  C.  P.  78  ;  L.  K., 
3  C.  P.  313. 

(^)  Cf.  Mudie  v.  Strick,  infra. 

(liT)  In  the  Q.  B.  D.,  (1887)  57  L,  T. 
618,  per  Lord  Coleridge,  p.  619. 

(J)  (1909)  14  Com.  Ca.  135 ;  25 
T.  L.  E.  453. 

(J)  66  L.  J.,  Q.  B.  579  ;  (1898)  1  Q.  B. 
261. 
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upon  the  person  claiming  to  be  protected ;  and  not  to  time  lost  Sect.  258. 
by  the  charterer's  agent  dismissing  men  in  his  own  interest. 
But  an  exception  of  "hands  striking  work"  does  not  cover  delay 
caused  by  reason  of  regulations  published  by  the  presidents  of 
the  labour  associations  at  the  port,  and  acted  upon  by  the  work- 
men, forbidding  discharge  of  a  vessel  to  go  on  so  long  as  she  is 
lying  moored  end  on  to  the  quay  (I). 

"  General  strikes  of  lightermen  "  has  been  held  to  include  a 
general  strike  of  lightermen  of  the  class  and  kind  who  would  in 
ordinary  course  do  the  work  in  question  (m).  And  a  general 
exception  of  "  strikes  "  has  been  held  to  excuse  delay  caused  by 
a  strike  of  labourers,  which  prevented  the  lighters  of  the  port 
from  being  available  (n).  But  such  exceptions  will  not  protect 
a  charterer  where  he  could  by  reasonable  exertions  have  avoided 
the  strike,  or  its  consequences  (o). 

The  exception  clause  maybe  so  worded  that  the  charterers  are 
exempted  for  delay  though  the  named  causes  operate  indirectly ; 
thus  in  the  Leonis  Steamship  Co.  v.  Eank  (2)(^),  the  exception 
clause  provided  that  if  the  cargo  could  not  be  loaded  by  reason  of 
any  dispute  between  master  and  men  occasioning  a  strike  of  railway 
employees  or  other  labour  connected  with  the  working,  loading, 
or  delivery  of  the  cargo  proved  to  be  intended  for  the  steamer,  the 
charterers  were  not  to  be  liable.  Before  the  ship's  arrival  a 
strike  of  railway  men  had  caused  a  congestion  of  traffic  on  the 
railway  and  in  the  harbour,  with  the  consequence  that  the 
charterers'  cargo  was  delayed.  It  was  held  that  they  were 
protected  by  the  clause. 

But  an  ordinary  exception  of  "  strikes  "  will  not  excuse  the 
charterers  where  the  strike  was  only  in  a  remote  degree  the 
cause  of  the  delay ;  as  when  a  strike  of  colliers  in  the  United 
States  rendered  necessary  an  unusual  importation  of  coal,  which 
caused  a  congestion  of  shipping  at  the  port  of  discharge  and 
consequent  delay  in  unloading  the  vessel  (q). 

(0  Horsley  Line  v.  Koechling,  (1908)  Q.  B.  179,  p.  185  ;   and  per  Vaughan 

S.  C.  866.  Williams,  J.,   Budget*   v.   Binnington, 

(m)  Aktieselskabet    Shakespeare    ».  (1890)  25  Q.  B.  D.,  p.  327. 

Ekman,  (1902)  17  T.  L.  E.  330 ;  18  T.  (j?)  (1908)  IB  Com.  Ca.  161,  295  ;  21 

L.  E.  605.                      •  T.  L.  K.  749  ;  11  Asp.  M.  C.  142. 

(n)  The  Alne  Holme,  62  L.  J.,  P.  51  ;  (j)  Niveu  Coal  Co.  v.  Chaeronea  S.S. 

(1893)  P.  173.  Co.,  (1905)  142  Fed.  Kep.  402  (C.  C.  A.). 

(«)  See  Bulman  v.  Fenwiok,  (1894)  1 
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Sect.  258. 

"  Detention 
by  railways." 


"  Civil  com- 
motion." 


"  Political  dia- 
tuibanoes." 


"  Detention 

through 

surf." 


In  Letricheux  v.  Dunlop(r),  the  exception  was  of  "  detention  hy 
railways  of  whatever  nature  and  kind  soever  during  the  said 
voyage  always  mutually  excepted ;  "  delay  occurred  at  Port 
Glasgow,  the  port  of  discharge,  through  the  refusal  of  the 
Caledonian  Eailway  Company  to  supply  trucks,  into  which  the 
cargo  was,  by  the  terms  of  the  charter-party,  to  be  delivered. 
That  delay  was  held  to  be  covered  by  the  exception,  although  the 
company's  refusal  was  ■  due  to  the  charterers  having  kept  too 
many  trucks  unloaded  at  their  works,  in  breach  of  the  company's 
regulations. 

In  The  Tillage  Belle (s),  the  exceptions  included  "civil  com- 
motion, strikes,  riots,  stoppage  of  trains,  &c."  The  port  of 
loading  was  Bilbao,  and  that  place  was  at  the  time  threatened 
by  Carlist  forces,  who  cut  the  railway  for  some  days.  But 
Sir  E.  Phillimore  held  that,  to  excuse  the  charterer  for  delay  in 
the  loading,  it  was  not  sufficient  to  show  a  general  civil  disturb- 
ance, and  a  stoppage  of  the  railway  for  a  short  period :  it  must 
be  shown  that  there  was  a  disturbing  cause  of  such  a  character 
as  to  prevent,  and  that  it  actually  did  prevent,  the  loading. 

On  the  other  hand,  "  political  disturbances  or  impediments  " 
was  held  in  Smith  v.  Kosario  Nitrate  Co.  (t)  to  cover  delay  by 
the  impossibility  of  working  railways  owing  to  civil  war,  which 
was  going  on  in  the  country  inland  ;  and  also  to  cover  delay  at 
a  coaling  port  (Coronel)  owing  to  a  fresh  demand  for  export  duty 
on  the  cargo,  by  the  Government  at  that  place,  after  the  duty 
had  been  already  paid  to  the  competing  Government  at  the 
loading  port,  Iquique  (m). 

The  words  "  detention  through  surf "  were  held  in  Bennetts  v. 
Brown  {x)  to  cover  delay  in  discharging  caused  not  because  the 
surf  was  such  as  directly  to  prevent  discharging  from  being  done 
at  the  ship's  side,  but  because  it  delayed  the  discharging  on  the 
beach  of  the  lighters  into  which  the  cargo  was  put  out  of  the 
ship,  and  in  this  way  retarded  the  discharge  as  a  whole. 


Causes  beyond 
control. 


258a.  The  exception  is  sometimes  in  more  general  terms, 


as 


(r)  (1891)  19  Sess.  Ca.  (4th)  209  ;  and 
see  Mein  v.  Ottmann,  (1904)  6  Sess.  Ca. 
(5th)  276  ;  Turnbull,  Scott  &  Co.  v. 
Cruickshank,  (1904)  7  Sess.  Ca.  (5th)  265. 

(«)  (1874)  30  L.  T.  232  ;  2  Asp.  M.  C. 
228. 

(f)  (1894)  1  Q.  B.  174  ;  (1893)  2  Q.  B. 


323. 

(m)  Cf.  McLeod  v.  1,600  tons  of 
Nitrate  of  Soda,  (1893)  55  Fed.  Rep. 
528. 

(iB)  77  L.  J.,  K.  B.  515  ;  (1908)  1 
K.  B.  490  ;  18  Com.  Ca.  110  ;  11  Asp. 
M.  C.  10  ;  24  T.  L.  E.  199. 
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"unavoidable    hindrances,"    or    "causes     beyond    charterer's    Sect. 258a. 
control." 

In  Gardiner  v.  Macfarlane  (2)  (y),  the  exception  was  of  "  strikes, 
lock-outs  or  accidents  at  the  colliery  directed,  or  on  railways,  or 
any  other  hindrances  of  what  nature  soever  beyond  the  charterers' 
or  their  agents'  control."  Delay  occurred  in  supplying  coal  from 
the  colliery  directed,  owing  to  pressure  of  other  business  there 
which  sprang  up  in  consequence  of  a  strike  at  a  neighbouring 
colliery.  The  charterers  were  not  excused.  It  was  considered 
that  they  might  have  made  arrangements  for  a  supply  to  be  given 
in  proper  time,  and  had  not  done  so,  and  that  it  was  not  a  hin- 
drance beyond  their  control  within  the  meaning  of  the  charter- 
party. 

The  Lord  Ordinary  (whose  words  were  quoted  with  approval 
by  Lord  Davey  in  Ardan  Steamship  Co.  v.  Weir  (z) )  said  :  "  I  am 
of  opinion  that  difficulty  in  obtaining  a  cargo  on  account  of  the 
output  at  the  colliery  which  the  charterers  had  selected  being 
restricted  is  a  matter  with  which  the  shipowners  are  not  con- 
cerned, and  that  the  consequences  of  any  delay  arising  therefrom 
must  fall  on  the  charterers." 

In  Eichardsons  v.  Samuel  (a)  the  exception  was  (amongst  other 
things)  of  "  strikes,  lock-outs,  accidents  to  railway,  factories  or 
machinery,  ....  or  other  causes  beyond  charterers'  control." 
The  cargo  of  oil,  in  cases,  was  to  be  shipped  at  Batoum,  at  a 
certain  rate,  from  a  certain  factory.  It  could  not  be  loaded  at 
once  because,  owing  to  an  accident  to  the  railways,  there  was  no 
oil  in  Batoum  when  the  ship  arrived.  When  oil  began  to  come 
in  again  the  packing  of  it  in  cases  was  delayed,  because  the 
packers  had  been  allowed  to  disperse,  and  had  to  be  got  together 
again.  This  delayed  the  loading.  Also  the  loading  was  delayed 
because  other  ships  which  had  arrived  at  Batoum,  to  the  same 
shippers,  before  the  plaintiffs'  ship,  were  loaded  before  her. 
Neither  excuse  availed  the  charterers.  The  loading  time  was 
held  to  begin  as  soon  as  there  was  sufficient  oil  at  the  factory. 

Where  holidays  were  taken  by  colliers  without  leave  of  their 
employers,  at  the  colliery  from  which  the  ship  was  to  be  loaded,. 

(2/)  (1893)  20  Sess.  Ca.  (4th)  414.  And  (a)  66   L.  J.,   Q.  B.   579;    (1898)   1 

see  Krog  v.  Burns,  (1903)  5  Sesa.  Ca.  Q.  B.  261.     Of.  New  Euperra  S.S.  Co.  o, 

(Sth)  1189.  2,000  tons  of  Coal,  (1903)  124  Fed.  Eep. 

(2)  (1905)  A.  C.  501,  at  p.  512.  937. 
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Sect.  258a.  the  consequent  delay  was  held  covered  by  an  exception  of  "  time 
lost  through  riots,  strikes,  lock-outs,  or  any  dispute  between 
masters  and  men  occasioning  a  stoppage  of  pitmen,  ....  or 
any  cause  beyond  the  control  of  the  charterers  "  {b). 

In  Crawford  v.  Wilson  (c),  the  plaintiffs'  vessel  was  one  of 
several  with  cargoes  of  coal,  chartered  by  the  defendants,  which 
lay  at  Eio  during  the  revolution  in  1893  and  1894.  Owing  to  the 
revolution  the  coal  could  not  be  landed,  and  discharging  into 
lighters  was  greatly  interfered  with.  But  portions  of  the  cargoes 
were  lightered  from  the  several  vessels,  by  turns,  to  ships  which 
required  bunker-coals.  This  was  done  under  arrangements  made 
by  the  commander  of  a  British  squadron  with  the  Brazilian 
Government,  and  with  the  insurgent  leader.  The  plaintiffs  con- 
tended that  the  defendants  could  have  received  the  cargo  into 
lighters  in  the  time  stipulated  by  the  charter,  and  would  have 
done  so  but  for  the  discharging  done  from  the  other  ships,  and 
that  they  were  not  therefore  "  unavoidably  hindered."  But  the 
Court  of  Appeal,  affirming  Mathew,  J.,  held  the  charterers  excused. 
Lord  Esher  said :  "  If,  by  something  happening  at  the  port  of 
discharge  which  the  defendants  could  not  possibly  avoid,  they 
could  not  take  delivery  without  doing  something  which  it  was 
wholly  unreasonable  that  they  should  be  called  upon  to  do,  they 
would  be  hindered ;  although  by  doing  the  unreasonable  thing 
they  might  possibly  have  taken  delivery." 

In  TurnbuU,  Scott  &  Co.  v.  Cruickshank  (d),  delay  was  caused 
at  Ardrossan  by  want  of  railway  trucks,  it  being  the  custom  of 
the  port  to  discharge  into  trucks.  The  charter-party  exempted 
the  charterers  from  liability  for  delay  "  through  stoppage  of 
trains  or  any  other  cause  beyond  the  personal  control  of  the 
charterers."  It  was  held  that  the  charterers  were  not  liable  for 
delay  during  the  ordinary  working  hours  of  the  day,  but  that 
they  were  liable  for  demurrage  during  the  hours  of  night,  as  the 
ship  was  bound  to  work  at  night  if  required,  and  the  charterers 
had  not  requested  the  railway  company  to  supply  trucks  for 
night  work. 

Such  clauses  are  as  a  rule  to  be  construed  in  accordance  with 
the  doctrine  of  ejusdem  generis.    But  in  Larsen  v.  Sylvester  (e), 

(J)  Allison  'C.  Kichards,  (1904)  20  T.          (e)  77  L.  J.,  K.  B.  993  ;  (1908)  A.  C. 

L.  E.  29,  584.  295  ;   13  Com.  Ca.  328  ;  11  Asp.  M.  C. 

(c)  (1896)  1  Com.  Ca.  154,  277.  78  ;  24  T.  L.  R.  640. 
id^  (1904)  7  Sess.  Ca.  (5th)  265. 
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the  House  ot  Lords  held  that,  on  the  wording  of  the  particular  Sect.  268a. 
clause,  the  doctrine  did  not  apply.  The  exemption  clause  included 
frosts,  floods,  strikes,  "  and  any  other  unavoidable  accidents  or 
hindrances  of  what  kind  soever  beyond  the  charterers'  control 
delaying  the  loading  of  the  cargo  "  ;  the  delay  was  caused  by  a 
congestion  of  ships  at  the  loading  ports.  That  was  held  to  be  a 
hindrance  "  of  what  kind  soever." 

258b.  A  charterer  can  only  claim  the  benefit  of  the  exemption 
clause  in  so  far  as  the  specified  causes  actually  resulted  in  delay  ; 
thus  in  Elswick  Steamship  Co.  v.  Montaldi(/)  a  steamer  was  to 
discharge  at  the  rate  of  500  tons  per  day,  subject  to  various 
causes,  including  strikes,  "  which  prevent  or  delay  the  discharg- 
ing." When  the  great  bulk  of  the  cargo  ought  to  have  been, 
but  in  fact  only  about  half  had  been,  discharged,  a  strike  occurred. 
Bigham,  J.,  held  the  charterer  liable  for  demurrage :  thetjharterer, 
he  said,  "cannot  rely  on  the  strike  as  an  excuse  except  for  the 
delay  in  discharging  the  small  portion  of  cargo  which  would  still 
have  remained  in  the  ship  when  the  strike  commenced,  even 
though  the  discharge  had  been  conducted  at  the  proper  rate." 

258c.  When  a  ship  is  on  demurrage,  the  time  for  which  Exceptions  do 
demurrage  has  to  be  paid  generally  runs  on  continuously  ;  the  appty  to  Wnie 
exceptions  to  the  charterer's  obligation  usually  cease  to  apply.         on  demurrage. 

This  may,  however,  depend  on  the  terms  of  the  demurrage 
clause  (g).  Thus  in  Lilly  v.  Stevenson  (h),  the  cargo  of  coals  was 
to  be  loaded  in  sixty  hours  :  "  if  longer  detained  demurrage  to 
be  paid  at  12s.  6d.  per  hour  unless  detention  arises  from  a  lock- 
out, strike,  &c."  The  vessel  could  have  been  berthed  on 
November  14,  but  there  was  no  cargo  ready  for  her  until 
November  22,  and  she  was  therefore  only  berthed  on  that  day. 
On  November  23  a  strike  took  place  at  the  colliery  at  which  the 
vessel  had  been  booked,  and  in  consequence  the  loading  was  not 
completed  till  December  11.  It  was  held  that  the  lay  days  began 
on  November  14,  but  that  no  demurrage  was  payable  for  the 
period,  commencing  November  23,  during  which  the  colliery  was 
on  strike,  as  that  was  covered  by  the  exception. 

(/)  76  L.   J.,  K.   B.   672 ;     (1907)  Steamship  Co.,  (1900)  68  L.  J.,  Q.  B. 

1  K.  B.  626 ;  12  Com.  Ca.  240 ;  23  T.  9U  j  69  L.  J.,  Q.  B.  907 ;  4  Com.  Ca. 

L.  E.  322.  298  ;  5  Com.  Ca.  381. 

(^)  See  Clink  v.  Hickie  (2),  (1899)  4  (A)  (1895)  22  Sess.  Ca.  (4th)  278. 
Com.  Ca.  292  ;  Saxon  Ship  Co.  v.  Union 
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Sect.  258c.  In  Tyne,  &c.  Co.  v.  Leech  (i),  the  ship  was  to  be  loaded  at  Poti 
in  a  certain  time,  and  all  hours  on  demurrage  beyond  that  were 
to  be  paid  for  at  a  fixed  rate.  The  charterers  guaranteed  a  ready 
quay  berth.  While  lying  in  Poti  Eoads,  waiting  for  a  berth, 
after  the  lay  days  had  all  run  out,  the  ship  was  run  into  and 
damaged,  and  in  consequence  it  became  necessary  to  take  her 
away  to  Constantinople  for  repairs.  But  for  the  collision,  the 
ship  would  have  got  a  quay  berth  on  March  8,  and  would  have 
completed  loading  by  March  16.  As  it  was,  she  only  got  back  to 
Poti  on  April  19,  and  owing  to  the  number  of  vessels  then  wait- 
ing, she  did  not  get  a  quay  berth  until  June  2,  and  was  not 
completed  till  June  10.  She  had  lost  her  turn  for  a  berth  by 
leaving  for  Constantinople.  Still,  the  charterers  had  to  pay  for 
all  the  time  lost  while  she  was  at  Poti ;  on  her  return  there  the 
demurrage  period  was  resumed. 


Colliery 
guarantees. 


"  Colliery 

working 

day." 


258d.  In  the  coal  trade,  the  conditions  under  which  a  ship  is 
loaded  are  commonly  determined  by  a  document  known  as  a 
colliery  guarantee.  The  charter-party  stipulates  that  the  load- 
ing shall  be  done  in  a  certain  number  of  days  "  as  per  colliery 
guarantee  "  ;  and  this  guarantee  is  one  obtained,  or  to  be  obtained, 
by  the  shipper  from  the  colliery  which  is  to  supply  and  ship  the 
coal  for  him.  The  effect  is  that  the  terms  of  the  colliery 
guarantee  as  to  the  commencement  and  duration  of  the  lay  days, 
and  the  exceptions  excusing  failure  to  load,  govern  the  obligations 
as  between  charterer  and  shipowner  (fc). 

In  Clink  v.  Hickie  (2)  (I),  the  charterers  undertook  to  load  at 
Barry,  "  in  days  to  be  arranged,  colliery  working  days,  as  per 
colliery  guarantee  form,  a  full  and  complete  cargo  "  of  Perndale 
coal.  The  guarantee  in  the  form  referred  to  fixed  the  lay  days 
at  fifteen,  and  also  fixed  a  rate  for  the  supply  of  stiffening ;  and 
it  provided  that  demurrage  should  be  upon  a  certain  scale  payable 
per  colliery  working  day.  The  guarantee  contained  a  series  of 
clauses  headed,  "  The  following  exceptions  not  to  be  computed  as 


(0  69  L.  J.,  Q.  B.  353  ;  (1900)  2  Q.  B. 
12  ;  5  Com.  Ca.  155. 

(Ji)  Monsen  (•.  Macfarlane,  65  L.  J., 
Q.  B.  57  ;  (1895)  2  Q.  B.  662  ;  1  Com. 
Ca.  51  ;  Saxon  Ship  Co.  r.  Union 
Steamship  Co.,  (1900)  68  L.  J.,  Q.  B. 
914;  69  L.  J.,  Q.  B.  907  ;  i  Com.  Ca. 


298  ;  5  Com.  Ca.  381.  As  to  incorpora- 
tion of  an  arbitration  clause  in  the 
colliery  guarantee,  see  Weir  v.  Pirie, 
(1898)  3  Com.  Ca.  263,  271 ;  Clink  v. 
Hickie  (1),  (1898)  3  Com.  Ca.  275. 

(0  (1899)  i  Com.  Ca.  292  ;  affirming, 
3  Com.  Ca.  280. 
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part  of  the  aforesaid  loading  or  stiffening  time  unless  used,"   Sect.  258d. 
among  which  were : — 

"All  holidays,  whether  public  holidays  or  colliers'  holidays, 
whereby  work  is  suspended  either  at  the  docks  or  at  our  colliery  or 
collieries.  Time  from  5  p.m.  on  Saturday  till  7  a.m.  on  Monday. 
....  Any  time  lost  through  riots,  strikes,  .  .  .  ." 

"  For  the  purpose  of  this  guarantee  all  holidays  and  full  day 
stoppages  at  our  collieries  shall  be  deemed  to  commence  at  5  p.m. 
the  working  day  preceding,  and  to  end  at  7  a.m.  the  working  day 
following  such  holiday  or  stoppage.'' 

"In  case  the  vessel,  whether  on  demurrage  or  not,  can  complete 
loading  the  cargo  by  5  p.m.  on  the  day  preceding  any  Sunday, 
holiday,  or  other  stoppage  of  work,  and  such  completion  is  prevented 
otherwise  than  by  our  act  or  default,  time  shall  not  count  either  for 
loading  or  demurrage  until  7  a.m.  on  the  day  on  which  work  is 
resumed." 

It  was  held  that  in  calculating  demurrage  Sundays  and  holidays 
were  to  be  excluded. 

In  Saxon  Ship  Co.  v.  Union  Steamship  Co.  (m),  the  colliery 
guarantee  was  in  the  same  form  as  in  Clink  v.  Hickie  {supra). 
The  lay  days  expired  on  March  31.  On  April  9  a  strike  com- 
menced at  the  colliery,  and  no  work  was  done  there  until  after 
June  17.  On  May  24  the  colliery  company  gave  notice  that 
owing  to  the  strike  they  could  not  load  the  ship.  No  part  of  the 
cargo  had  been  shipped,  and  the  ship  left  the  port  on  June  17 
under  another  charter  at  a  lower  rate  of  freight.  The  question 
was  whether  demurrage  was  payable  during  the  period  from 
April  9  to  June  17.  The  Court  of  Appeal,  reversing  Lord  Eussell, 
L.  C.  J.,  held  that  demurrage  was  not  payable,  on  the  ground 
that  the  language  of  the  colliery  guarantee  showed  that "  days  on 
which  the  Perndale  Collieries  are  not  worked  are  not  to  be  treated 
as  working  days."  But  in  the  House  of  Lords  {n),  Lord  Eussell's 
judgment  was  restored.  "  Colliery  working  day  "  meant  a  day  on 
which  under  ordinary  normal  circumstances  the  colliery  would  be 
working  ;  not  a  day  on  which  it  was  actually  at  work. 

Further,  in  both  the  above  cases  the  Court  of  Appeal  held  that 
the  clause  Jbeginning,  "For  the  purpose  of  this  guarantee," 
applied  to  the  time  on  demurrage,  as  well  as  to  the  lay  days ;  so 
that  the  periods  of  seven  hours  before  and  after  a  Sunday  or 

(m)  (1899)  68  L.  J.,  Q.  B.  914 ;   4  («)  (1900)  69   L.  J.,  Q.  B.   907 ;   5 

Com.  Ca.  29,  298.  Com.  Ca.  381. 

C. — C.  A  A 
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Practice  as  to 
guarantee. 


Option  as  to 
colliery. 


Sect.  258cl.  holiday  were  to  be  excluded  from  the  demurrage.  This  also  was 
reversed  by  the  House  of  Lords,  on  the  appeal  in  Saxon  Ship 
Co.  V.  Union  Steamship  Co.  (o). 

It  frequently  happens  that  the  colliery  guarantee  is  not  obtained 
by  the  shipper  until  after  the  charter-party  has  been  made ;  and 
sometimes  the  number  of  days  is  left  to  be  arranged  by  the 
charterer  with  the  colliery.  The  form  of  guarantee  obtained,  if 
not  agreed,  must  be  one  usual  at  the  port  (p). 

In  Dobell  v.  Green  (q),  the  ship  was  chartered  to  load  a  cargo 
of  steam  coals  "as  ordered  by  charterers  "  ;  to  be  loaded  "as 
customary,  but  subject  in  all  respects  to  colliery  guarantee,  in 
(blank)  colliery  working  days  as  may  be  arranged ;  any  claim  for 
demurrage  to  be  settled  with  colliery  direct."  The  obligation  to 
load  was  subject  to  an  exception  of  strikes  of  pitmen.  In  February, 
1898,  shortly  after  maling  the  charter-party,  the  charterers 
agreed  for  a  cargo  of  H.  coal  to  be  loaded  under  usual  colliery 
guarantee.  On  April  21  the  ship  was  stemmed  with  the 
Glamorgan  Coal  Co.,  the  owners  of  the  H.  Colliery,  and  the 
shipowners  were  informed  that  she  would  be  loaded  by  a  colliery 
then  on  strike.  On  April  27  the  charterers  handed  them  a 
guarantee  by  the  Glamorgan  Coal  Co.  It  was  in  the  form  used 
in  Clink  v.  Hickie  (supra),  and  contained  the  exception  of  strikes. 
A  general  strike  of  colliers  in  South  Wales  had  begun  on  April  6, 
and  lasted  till  the  end  of  August.  But  about  15  per  cent,  of 
the  collieries  remained  at  work,  so  that  South  Wales  coal  was 
procurable.  The  question  was  whether  the  charterers  were  bound 
to  load  from  some  other  colliery,  and  to  obtain  some  other 
guarantee.  Held  by  the  Court  of  Appeal,  aflarming  Bigham,  J., 
that  they  were  not.  The  guarantee  would  have  been  good,  within 
the  charter-party,  if  obtained  before  the  strike  commenced ;  and 
the  fact  that  it  was  obtained  after  made  no  difference. 


Interruption 
to  loading. 


259.  An  enforced  interruption  of  the  loading  will  not  excuse 
the  charterer  from  completing  it,  unless  the  effect  has  been  to 
change  the  commercial  character  of  the  voyage.  During  the 
loading  of  a  cargo  of  cotton  a  fire  broke  out  on  board,  and  the 


(o)  (1900)  69  L.  J.,  Q.  B.  907  ;  5 
Com.  Ca.  381. 

Cp')  As  to  the  "usual"  form  at 
Grimsby:  Shamrock  team  ^h)p  Co.i). 
Stoiy,  (1899)  i  Com.  Ca.  80;   5  Com. 


Ca.  21. 

(?)  69  L.  J.,  Q.  B.  454  ;  (1900)  1 
Q.  B.  526  ;  i  Com.  Ca.  85  ;  5  Com.  Oa. 
161  ;  9  Asp.  M.  C.  53. 
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master  scuttled  the  vessel  to  put  the  fire  out.  Part  pf  the  cargo  Sect.  259. 
had  been  put  on  board,  and  another  portion  had  been  delivered 
alongside  and  bills  of  lading  signed  for  it.  The  vessel  was  raised 
and  repaired  within  two  months,  which  was  as  soon  as  it  could 
be.  The  damaged  cargo  was  sold,  and  the  cotton  that  had  been 
lying  alongside  was  forwarded  by  the  master  in  another  ship.  It 
was  held  that  the  charterer  was  bound  to  complete  his  ship- 
ment, by  providing  so  much  cotton  as  would,  together  with  the 
quantities  shipped  and  delivered  alongside  before  the  fire,  have 
made  up  a  full  cargo  (r). 

In  Aitken  v.  Ernsthausen  (s),  a  fire  occurred  when  the  ship  was 
partly  loaded,  and  destroyed  some  of  the  cargo  on  board.  It  was 
held  that  the  charterers  were  bound  to  supply  the  remainder  of 
the  cargo,  notwithstanding  an  exception  of  fire ;  but  were  neither 
liable  nor  entitled  to  ship  goods  in  place  of  those  which  had  been 
burnt. 

260.  But  if  the  loading  has  been  once  completed  the  charterer  Loading  once 
has  discharged  his  obligations,  even  though  it  may  become  neces- 
sary to  load  again,  as  where  a  cargo  had  been  loaded  within 
the  bar  of  the  port  of  Hjesting,  and  the  ship,  having  sailed, 
could  not  cross  the  bar,  so  that  part  of  her  cargo  had  to  be 
unloaded.  It  was  held  that  the  charterer  was  not  bound  to  load 
that  part  over  again,  outside  the  bar,  though  he  would  have 
been  bound  to  do  so  had  not  the  cargo  been  already  once 
shipped  {t). 

A  ship  having  loaded  about  three-fourths  of  a  cargo  of  wheat 
at  a  quay  in  the  Eiver  Orwell,  left  the  quay  and  proceeded  down 
the  river  to  take  in  the  remainder,  in  accordance  with  the  usual 
practice.  On  the  way  she  got  aground,  and  the  master  required 
the  charterers  to  unload  the  wheat  already  shipped,  that  he  might 
have  the  ship  examined.  They  did  this  at  their  own  expense, 
and,  as  time  was  important,  they  despatched  the  whole  intended 
cargo  to  its  destination  in  other  vessels.  A  few  days  after,  the 
ship  having  been  repaired,  the  master  asked  for  cargo,  but  none 
was  shipped.    It  was  held  that  the  charterers  might  refuse  to  load 

('/•)  Jones  V.  Holm,   (1867)  36  L.  J.,  Q.  B.  45. 
Ex.  192  ;  L.  R.,  2  Ex.  335.  (t)  General  Steam  Nav.  Co.  i'.  Slipper, 

0)  63  L.  J.,  Q.  B.    559 ;    (1894)  1  (1862)  31  L.  J.,  C.   P.  185 ;  11  C.  B. 

Q.  B,  773  ;  of.  Weir  v.  Girvin,  69  L.  J.,  (N.  s.)  493. 
Q.  B.  168  ;  (1899)  1  Q.  B.  193 ;  (1900)  1 
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Sect.  S60.    any  further  ;  apparently  on  the  ground  that  the  master  had  put 
an  end  to  the  charter-party  (u). 

Charterer  261.  The  charterer's  engagement  usually  is  to  load  "  a  full  and 

^^pVwho/e''^  complete  cargo  not  exceedmg  what  she  can  reasonably  stow  and 

carrying  g^rry  over  and  above  her  tackle,  apparel,  provisions  and  furni- 

spaoe.  ture";  the  cargo  to  be  either  of  lawful  merchandise  generally,  or 

of  some  named  kinds.     And  where  the  charterer  is  to  provide  a 

cargo,  the  engagement  to  load   a  full  cargo  will  generally  be 

implied.    But  in  each  case  the  whole  contract  must  be  looked 

at,  to  ascertain  whether  the  charterer  is  bound,  or  is  entitled,  to 

load  the  whole  ship  (x). 

In  Miller  v.  Borner  (y),  the  charterers  were  to  load  "  a  cargo  of 
ore,  say  about  2,800  tons."  The  ship  could  carry  2,880  tons ; 
and  the  charterers  shipped  2,840.  It  was  held  that  they  had 
performed  their  obligation  ;  2,840  tons,  though  not  a  full  cargo, 
was  a  "  cargo  "  of  the  kind  indicated. 

Where  the  obligation  is  to  load  as  much  cargo  as  the  ship  can 
properly  carry,  it  will  not  suffice  to  load  goods  of  a  tonnage  equal 
to  the  ship's  tonnage,  as  described  in  the  charter-party.  Where, 
for  example,  she  was  described  to  be  "  of  the  burden  of  261  tons 
or  thereabouts,"  but  could  in  fact  carry  400  tons,  the  charterer 
was  held  bound  to  load  the  full  400  (z). 

On  the  other  hand,  where  the  promise  was  to  load  a  "  full  and 
complete  cargo,  say  about  1,100  tons,"  it  was  held  that  the  words 
"  say  about  1,100  tons  "  were  intended  as  a  guide  to  the  charterer. 
The  ship  could  in  fact  carry  1,200  tons ;  but  the  charterer  was 
held  to  be  only  bound  to  load  "  about  1,100,"  and  3  per  cent, 
excess  was  considered  to  represent  the  effect  of  "  about."  "  We 
can  give  effect  to  all  the  words  used  by  holding  the  meaning  to  be 
that  the  shipowner  will  be  content  with  a  cargo  of  about  1,100  tons 
if  the  ship  will  hold  more ;  and  if  she  can  only  carry  less,  of  course 
the  undertaking  of  the  charterer  would  be  fulfilled  by  loading  a 
complete  cargo  "  (a). 

(u)  Strugnell  f.  Friederichsen,  (1863)  (y)  69  L.  J.,  Q.B.  691  ;  (1900)  1  Q.B. 

12  G.  B.  (N.  s.)  452.  691  ;  82  L.  T.  258  ;  5  Com.  Ca.  175. 

(»)  See  Caffin  v.  Aldridge,  64  L.  J.,  (x)  Hunter  v.  Fry,  (1819)  2  B.  &  Aid. 

Q.  B.  736  ;  65  L.  J.,  Q.  B.  85  ;  (1895)  2  421  ;  Thomas  v.  Clarke,  (1818)  2  Stark. 

Q.  B.  366,  648  ;  1  Com.  Ca.  130,  181  ;  450. 

Miller  r.  Borner,  69  L.  J.,  Q.  B.  429  ;  (a)  Morris  v.  Levison,  (1876)  45  L.  J., 

(1900)  1  Q.  B.  691  ;  82  L.  T.  258  ;  5  C.  P.  409  ;  1  C.  P.  D.  155.     Cf.  McLay 

Com.  Ca.  175.  r.  Perry,  (1881)  44  L.  T.  152  ;  McConnel 
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Where  a  steamer  was  to  load  "  a  full  and  complete  cargo  of    Sect.  261. 
rails  ....  say  about  2,850  tons,  and  not  more  than  3,000  tons," 
Mathew,  J.,  held  that  she  was  entitled  to  have  the  full  3,000  tons 
if  she  could  carry  them  (6). 

In  Potter  v.  New  Zealand  Shipping  Co.  (c),  the  ship  was  to  load 
a  part  cargo  of  ore  in  New  Caledonia  for  the  plaintiffs,  and  then  to 
proceed  to  New  Zealand,  where  the  defendants  were  to  load  "  a 
cargo  of  any  sort  of  lawful  merchandise,  say  g^  tons,  as  specified 
below."  Freight  to  be  30s.  per  ton  of  forty  cubic  feet.  And  the 
plaintiffs  guaranteed  "  between  5,000  and  5,600  tons  space  of 
forty  cubic  feet  fit  for  dry  and  perishable  cargo."  The  ship  arrived 
in  New  Zealand  with  a  space  of  5,450  tons  of  forty  cubic  feet. 
The  defendants  loaded  heavy  cargo  which  put  the  ship  down  to 
her  marks,  but  did  not  fill  the  space.  It  was  held  that  they  were 
nevertheless  liable  for  freight  on  5,450  tons. 

262.  The  charterer  is  only  bound  to  load  the  holds  or  other  parts  N'ot  cabins 
of  the  ship  ordinarily  used  for  containing  goods,  even  though 
additional  goods  might  safely  be  stowed  in  her,  as  in  the  cabins  or 
on  deck.  And,  on  the  other  hand,  he  is  not  entitled  to  load  goods 
in  the  cabins  {d)  or  on  the  deck  (e),  even  though  that  would  be 
safe.  Should  he  do  so,  in  the  absence  of  express  agreement  or 
custom  giving  him  the  right,  he  will  be  liable  to  pay  freight  on 
these  goods  at  the  current  rate  at  the  time  of  loading,  without 
regard  to  the  charter-party  rate  (/). 

In  Neill  v.  Eidley  {g),  the  charter  gave  the  charterers  the  right 
to  load  "  the  full  reach  of  the  vessel's  hold  from  bulkhead  to  bulk- 
head, including  the  half-deck,"  for  a  lump  sum  freight.  It  was 
held  that  the  shipowner  was  entitled  to  the  freight  on  some  cattle 
shipped  on  the  deck  by  third  persons  under  agreement  between 
them  and  the  charterers. 

•c.  Mnrphy,  (1873)  L.  K.,  5  P.  C.  203  ;  (S)  Micheson  v.  Nicol,  (1852)  21  L.  J., 

Bourne  v.  Seymour,   (1855)  24  L.  J.,  Ex.  323  ;  7  Ex.  929. 

C.  P.  202  ;  16  C.  B.  337.  (e)  NeiU  v.  Ridley,  (1854)  9  Ex.  677  ; 

(J)  Carlton  Steamship  Co.  r.  Castle,  Wills  v.  Burrell,   (1894)   21    Sess.   Ca. 

&c.  Co.,  67  L.  J.,  Q.  B.  795  ;  (1897)  2  (4th)  527. 

Q.  B.  485 ;  (1898)  A.  C.  486 ;  2  Com.  (/)  Micheson    v.    Nicol,    (1852)    21 

Ca.  173.  L.  J.,  Ex.  323 ;    7  Ex.  929.     Custom 

(c)  (1895)   64   L.  J.,   Q.  B.  689 ;    1  for  master  to  take  goods,  Donaldson  v. 

Com.  Ca.  114.     Cf.  Heathfield  S.S.  Co.  Forster,  Abb.  (5th)  208. 

■c.  Rodenacher,  (1896)  1  Com.  Ca.  446  ;  (?)  (1854)  9  Ex.  677.     See  also  Wills 

2  Com.  Ca.  55 ;  Rotherfield  S.S.  Co.  v.  r.  Burrell,  supra. 
Tweedy,  (1897)  2  Com.  Ca.  84. 
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Sect.  262. 


Not  ballast. 


Agreements 
relating  to 
part  of  ship 
only. 


Further,  a  charterer  under  a  charter-;^rty  by  which  a  lump 
freight  is  payable  for  the  use  and  hire  of  the  ship,  is  not  entitled 
to  require  the  shipowner  to  carry  passengers  in  the  cabins  (h). 

And,  again,  the  charterer  is  not  bound  to  provide  ballast  (i). 
That  is  part  of  the  shipowner's  duty  ;  and,  on  the  other  hand,  it 
is  his  privilege.  He  is  entitled  to  take  merchandise  as  ballast, 
bearing  freight,  provided  it  occupies  no  larger  space  than  ordinary 
ballast  would  do,  and  leaves  to  the  charterer  the  full  space  of  the 
vessel  proper  to  be  filled  with  his  cargo  [k). 

262a.  Sometimes  the  charter-party  relates  to  part  only  of  the 
ship's  space  or  carrying  capacity.  In  that  case  the  shipowner 
will  generally  be  at  liberty  to  use  the  remaining  space  for  his  own 
purposes. 

In  Caffin  v.  Aldridge  (l),  the  charter-party,  after  stating  that 
the  ship's  "  dead  weight  capacity  "  was  125  tons,  provided  that 
she  should  load  "  a  cargo  or  estimated  quantity  of  470  quarters 
wheat  in  sacks  ^  other  lawful  merchandise."  The  ordinary 
words  "  full  and  complete,"  before  "  cargo,"  in  the  printed  form, 
had  been  struck  out ;  and  470  quarters  of  wheat  would  only  weigh 

102  tons.  The  charter-party  gave  liberty  to  call  at  any  port.  It 
was  held  that  the  shipowner  was  at  liberty  to  carry  other  cargo 
than  the  wheat,  for  other  persons. 

In  Ursula  Bright  Steamship  Co.  v.  Eipley  (in),  the  ship  was 
chartered  for  a  cotton  cargo,  at  a  freight  of  50s.  per  registered 
ton,  to  be  reduced  proportionately  if  any  of  the  cargo  were  lost  or 
"  so  damaged  that  it  does  not  go  forward  under  deck."  For  that 
freight  charterers  were  to  have  "  the  whole  of  the  under-deck  and 
fully  enclosed  space"  of  the  steamer.  And  they  were  "to  have 
the  option  of  shipping  damaged  cotton  on  deck,  ....  to  be  at 
shipper's  risk  and  expense,  ....  and  the  charterers  to  fully 
insure  the  freight  thereon."  During  the  loading  a  fire  occurred 
in  the  cargo,  and  a  number  of  bales  had  to  be  discharged.  Some  of 

(h)  Shaw  ?■.  Aitken,  (1883)  1  Cab.  &  provide  ballast  under  a  time  charter,  see 
EU.  195. 

(i)  Moorsom  «.  Page,  (1814)  i  Camp. 

103  I  Irving  r.  Clegg,  (1834)  3  L.  J., 
C.  P.  265  ;  1  Bing.  N.  C.  53  ;  4  M.  & 
Scott  572. 

(70  Towse  v.  Henderson,  (1850)  19 
L.  J.,  Ex.  163;  4  Ex.  890.  Of.  The 
Port  Adelaide,  (1894)  59  Fed.  Rep.  174. 
As  to  the  obligation  of  the  shipovpner  to 


Weir  v.  Union  Steamship  Co.,  69  L.  J., 
Q.  B.  193,  809  ;  (1900)  A.  C.  525  ;  (1900) 
1  Q.  B.  28 ;  5  Com.  Ca.  24,  363. 

(0  64  L.  J.,  Q.  B.  736;  65  L.  J., 
Q.  B.  85  ;  (1895)  2  Q.  B.  366,  618 ;  1 
Com.  Ca.  130,  181.  Cf.  Aitken  v. 
Ernsthausen,  63  L.  J.,  Q.  B.  559  ;  (1894) 
1  Q.  B.  773. 

(m)  (1903)  8  Com.  Ca.  171. 
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these,  damaged  by  water,  were  reshipped  and  carried  on  deck  under   Sect.  262a. 
bills  of  lading  given  by  the  charterers,  who  claimed  to  be  entitled 
to  have  them  so  carried  without  paying  any  freight  in  respect  of 
them.    Held  by  the  Court  of  Appeal  that  the  owners  were  entitled 
to  a  reasonable  deck  freight  from  charterers  upon  those  bales. 

263.  General  expressions,  such  as  " merchandise,"  or  "produce,"  "  Merchau- 

dise  'and 

used  to  describe  the  intended  cargo,  denote  thmgs  which  have  "  produce." 
those  characters  in  the  particular  trade,  having  regard  especially 
to  the  particular  port  of  loading.  "  Produce  "  has  been  said  to 
mean  "  anything  produced  by  the  country  in  the  neighbourhood 
of  the  port  of  loading,  and  being  an  ordinary  subject  of  importa- 
tion "  (n).  -G-overnment  stores  (ordnance,  ammunition,  &c.)  have 
been  held  to  be  not  covered  by  "  lawful  merchandise  "  (o). 

In  Capper  v.  Forster  {p),  the  charter-party  provided  that  the 
ship  should  take  an  outward  cargo  to  Eio  Nunez,  and  there  load 
a  full  and  complete  homeward  cargo  of  lawful  merchandise ;  and 
this  was  to  be  delivered  in  London  on  payment  of  "  freight  as 
follows,  in  full  for  the  above  voyage," — then  followed  a  list  of 
particular  kinds  of  merchandise,  with  rates  of  freight,  and  the 
words  "  all  or  either  at  the  option  of  the  charterer."  The  vessel 
was  to  call  at  St.  Mary's  on  the  homeward  voyage,  and  should  she 
not  be  full  at  Eio  Nunez,  the  charterer  was  to  have  the  liberty  of 
filling  her  up  at  St.  Mary's.  About  one-seventh  of  a  full  cargo 
was  loaded  at  Eio  Nunez,  and  the  charterer  filled  up  the  ship  at 
St.  Mary's,  partly  with  paddy  and  hides,  which  were  among  the 
enumerated  articles,  and  partly  with  teak  wood,  which  was  not, 
but  was  the  staple  commodity  of  St.  Mary's. 

The  jury  found  that  the  charterer  might  have  loaded  a  full 
cargo  at  Eio  Nunez  ;  and  that  he  did  not  fill  up  at  St.  Mary's  a 
full  and  complete  cargo  of  lawful  merchandise,  according  to  the 

(»)  Per  Maule,  J.,  in  Warren  i:  Pea-  the  safe  carriage  of  such  a  cargo,  and  to 

body,    (1849)   19   L.    J.,    C.   P.  p.  46.  pay  any  damages  resulting  from  a  failure 

Asphalt,  a  cargo  of  peculiar  character,  to  do  so. 

but    one    of    the    principal    ordinary  (o)  Per  Charles,  J.,  in  "Vanderspax  i\ 

exports  from  Trinidad,  was  held  to  be  Duncan,  (1891)  8  T.  L.  E.  30  ;  he  con- 

"  lawful    merchandise  "    from     there  :  sidered  that  the  meaning  of  "  merchan- 

Dene  S.S.  Co.   o.  Munson,  (1900)   103  dise,"  established  by  usage,  confined  it 

Fed.  Kep.  983.    This  case  was  followed  to  "  goods  ordinarily  shipped  from  the 

by  the  C.  C.  A.  in   Dene  S.S.  Co.  t.  port  of  shipment." 
Tweedie  Co.,  (1906)  143  Fed.  Rep.  884,  (p)  (1837)  6  L.  J.,  C.  P.  332  ;  3  Bing. 

where  it  was  held  that  the  owners  were  N.  C.  938  ;  3  Scott  129. 
bound  to  supply  necessary  fittings  for 
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Sect.  263. 


Various 
articles — 
charterer's 
option. 


true  intent  of  the  charter.  And  this  was  approved  by  the  Court. 
For  the  liberty  of  filling  up  at  St.  Mary's  meant  that  the 
charterer  might  there  supply  any  deficiency  of  the  contemplated 
cargo  which  he  might  be  unable  to  procure  at  Eio  Nunez. 

Where  in  such  cases  the  cargo  loaded  is  smaller  than  it  should 
be,  or  not  of  the  agreed  goods,  the  rule  for  estimating  the  damages 
is  to  calculate  the  freight  which  would  have  been  earned  had 
average  quantities  of  all  the  enumerated  articles  been  shipped  (q). 

264.  Where  the  charter  authorizes  the  loading  of  several 
articles,  the  charterer  may  load  a  full  cargo  of  any  one  or  more 
of  them,  unless  there  is  a  stipulation  to  the  contrary,  although 
that  cargo  may  not  produce  so  large  a  freight  as  would  have 
resulted  from  the  cargo  anticipated.  Thus,  in  Southampton 
Steam  Colliery  Co.  v,  Clarke  (r),  the  ship  was  to  load  at  Arch- 
angel "  a  full  and  complete  cargo  of  oats  or  other  lawful 
merchandise,"  to  be  delivered  on  being  paid  freight  as  follows: 
"  4s.  6d.  per  320  lbs.  English  weight  delivered  for  oats,  and  if 
any  other  cargo  be  shipped  to  pay  in  full  and  fair  proportion 
thereto  according  to  the  London-Baltic  printed  rates,  taking  as  a 
basis  for  natural  weight  of  the  oats  36  lbs.  (English)  per  bushel." 
The  charterer  loaded  a  cargo  of  flax  codilla  and  tow,  articles 
included  in  the  London-Baltic  printed  rates ;  but  the  freight 
thus  earned  was  much  less  than  would  have  been  earned  had 
a  cargo  of  oats  been  shipped.  The  charterer  was  held  to  be 
liable  for  the  freight  actually  earned  only. 

In  the  Court  of  Exchequer  the  opinion  was  expressed  that  the 
only  kinds  of  "  other  merchandise  "  that  might  be  shipped  under 
that  charter-party  were  those  "  specified  in  the  London  and 
Baltic  tables  as  bearing  certain  proportions  to  oats  "(s). 

Again,  where  the  shipment  was  to  be  of  "copper,  tallow  and 
hides,  or  other  goods,"  the  charterer  was  entitled  to  load  tallow 
and  hides  only,  without  any  copper ;  though  ballast  was  required 
in  consequence  (t). 


(q)  Capper  «.  Forster,  (1837)  6  L.  J., 
C.  P'.  332  ;  3  Biiig.  N.  C.  938  ;  3  Scott 
129  ;  Thomas  v.  Clarke,  (1818)  2  Stark. 
450.  And  see  Cockburn  v.  Alexander, 
(1848)  18  L.  J.,  C.  P.  74  ;  6  0.  B.  791  ; 
Warren  v.  Peabody,  (1849)  19  L.  J., 
C.  P.  43  ;  8  0.  B.  800.  But  cf.  Benson 
V.   Schneider,   (1817)   7  Taun.  273 ;    1 


Moo.  21,  76;  Holt  416. 

(r)  (1870)  40  L.  J.,  Ex.  8  ;  L.  E., 
4  Ex.  73  ;  L.  K.,  6  Ex.  53. 

(«)  L.  K.,  4  Ex.  p.  78. 

(0  Moorsom  v.  Page,  (1814)  4  Camp. 
103.  And  see  Irving  v.  Clegg,  (1834) 
3  L.  J.,  0.  P.  265  ;  1  Bing.  N.  C.  63  ;  4 
M.  &  Scott  572. 
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In  Warren  v.  Peabody  (m)  the  cargo  was  to  be  of  produce,  and  Sect.  S64. 
freight  was  to  be  paid  "  at  and  after  the  rate  of  5s.  6d.  per  barrel 
of  flour  meal  and  naval  stores,  and  lis.  per  quarter  of  480  lbs. 
for  Indian  corn  or  other  grain."  It  was  held  that  the  words 
"  other  grain  "  did  not  include  oats,  but  only  such  grain  as,  like 
Indian  corn,  would  weigh  about  480  lbs.  per  quarter — oats  being 
■far  more  bulky  for  the  same  weight. 

Where  a  cargo  was  stipulated  for  on  which  the  rates  of  freight 
should  average  40s.  a  ton,  and  the  charterer  loaded  goods  on 
which  the  average  rate  was  32s.  a  ton,  it  was  held  no  sufficient 
•excuse  that  he  had  also  shipped  extra  passengers,  whose  pay- 
ments made  the  ship's  earnings  equal  to  40s.  a  ton.  For  the 
words  "cargo"  and  "freight"  xelatBy  prima  facie,  to  goods 
only  (v). 

265.  Some  kinds  of  cargo  cannot  be  loaded  so  as  to  completely  "  Full  and 
fill  the  ship's  holds.      Spaces  are  left,  which  are  called  broken  cargo." 
stowage.      If  the  charterer  is  to  load  a  full  cargo,  and  has  the 
option  of  loading  what  he  pleases,  he  cannot  choose   to   load 
goods  which  leave  broken  stowage,  and  no  others  ;  he  is  bound  to 
fill  up  the  spaces  (w). 

But  this  may  be  varied  by  usage.  In  Cuthbert  v.  Gumming  (x),  Custom, 
the  contract  was  to  load  "  a  fall  and  complete  cargo  of  sugar, 
molasses  ^  other  lawful  produce  " ;  and  it  was  proved  that  by 
the  custom  of  the  port  of  loading,  Trinidad,  a  full  and  complete 
cargo  of  sugar  and  molasses,  packed  in  hogsheads  and  puncheons, 
constituted  a  full  and  complete  cargo  of  sugar  and  molasses. 
The  charterer  had  shipped  sugar  and  molasses  in  hogsheads  and 
puncheons,  which  was  the  best  mode  of  packing  them ;  but  after 
shipping  as  many  hogsheads  and  puncheons  as  could  be  stowed, 
broken  stowage  was  left,  which  he  did  not  fill  up,  as  he  might 
have  done,  with  small  packages.  It  was  held  by  the  Exchequer 
Chamber,  affirming  the  Court  of  Exchequer,  that  the  custom 
was  a  reasonable  one,  and  protected  the  charterer  from  liability. 

In  Furness  v.  Tennant  (y),  the  ship  was  to  be  loaded  with  "  a 

(u)  (1849)  19  L.  J.,  G.  p.  43  ;  8  C.  B.  (a)  (1855)  24  L.  J.,  Ex.  198,  310  ;  11 

800.  Ex.  405. 

(b)  Lewis  V.  Marshall,  (1844)  13  L.  J.,  (jr)  (1892)  66  L.  T.  635.    Cf.  Harris 

C.  P.  193 ;  7  Man.  &  G.  729.  i\  Best,  (1892)  68  L.  T.  76,  per  Lord 

(lo)  Cole  V.  Meek,'  (1864)  33  L.  J.,  Bsher,  p.  78. 
C.  P.  183  ;  16  C.  B.  (n.  S.)  795. 
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Sect.S65.  full  and  complete  cargo  of  sugar  in  hogsheads  ^  bags  or  other 
lawful  merchandise,"  at  San  Fernando,  Trinidad.  The  ship- 
owner claimed  dead  freight  on  the  ground  that  part  of  the  hold 
and  the  alleyways  were  not  filled,  as  they  might  have  been, 
with  bags  of  sugar.  The  charterers  had  tendered  hogsheads  of 
sugar  which  could  not  be  stowed  in  those  parts  of  the  ship,  and 
they  contended  that  the  master  had  improperly  stowed  bags  of 
sugar  in  the  hold  which  might  have  gone  into  the  alleyways, 
and  so  prevented  the  loading  of  more  hogsheads.  The  Court  of 
Appeal,  affirming  Wright,  J.,  held  that  the  shipowner's  claim 
failed.  "  The  master  had  no  right  to  assume  without  inquiry 
that  the  cargo  would  come  in  the  one  form  or  the  other.  If,  for 
his  guidance  in  stowing  it,  he  required  information  as  to  this,  he 
should  have  enquired  of  the  charterers.  If  they  had  misled  him 
he  would  have  ground  for  complaint ;  but  there  was  no  mis- 
leading." He  had  chosen  "  to  leave  stowage  which  was  only 
suitable  for  bags,  and  not  for  hogsheads,  which  the  charterers 
had  an  equal  right  to  send." 

In  Isis  Steamship  Co.  v.  Bahr  (z),  the  ship  was  to  be  loaded 
with  "  a  full  and  complete  cargo  of  wet  wood  pulp,  which 
contains  about  50  per  cent,  of  water,"  and  the  loading  was  to 
take  place  in  winter,  on  the  Eiver  Penobscot,  Maine,  U.S. 
Wet  wood  pulp  is  of  two  kinds,  distinguished  as  chemical  and 
mechanical.  The  former  kind  is  packed  in  square  compressed 
bundles,  the  stowage  of  which  is  not  affected  by  frost.  The 
mechanical  kind  is,  in  practice,  made  up  in  bundles  of  folded 
sheets  tied  together,  of  less  regular  shapes ;  these  are  flexible 
and  compressible  when  moist,  and  can  be  stowed  closely;  but 
not  so  when  frozen.  The  larger  part  of  the  cargo  shipped  was 
of  this  latter  kind ;  and,  the  bundles  being  frozen  hard  when 
shipped,  the  vessel  could  not  take  so  much  as  otherwise  she 
could  have  done  by  440  tons.  It  was  held  (by  Smith  and 
Eigby,  L.  JJ.,  Vaughan  Williams,  L.  J.,  dissenting),  that  the 
charter-party  contemplated  the  possibility  of  the  cargo  being 
frozen  when  shipped,  and  allowed  the  charterers  to  ship  the 
irregular  bundles  in  that  state ;  and  that  as  they  had  shipped  as 
much  as  the  ship  could  take  there  had  been  no  breach. 

Vaughan  Williams,  L.  J.,  dissented,  on  the  ground  that  as  the 

(z)  68  L.  J.,  Q.  B.  930 ;  (1899)  2  in  H.  L.,  69  L.  J.,  Q.  B.  660 ;  (1900) 
Q.  B.  36i  ;  i  Com.  Ca.  307.    Affirmed      A.  C.  340 ;  5  Com.  Oa.  277. 
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cargo  shipped  was  not  such  as  to  fill  the  ship's  holds  it  was  not  Sect.  265. 
a  full  and  complete  cargo,  unless  by  custom  such  a  cargo  con- 
stituted a  full  and  complete  cargo ;  and  that  the  evidence  to 
establish  such  a  customary  meaning  of  the  words  must  show  not 
only  that  mechanical  wood  pulp  is  in  winter  shipped  in  a  frozen 
condition,  "  but  also  that  when  so  shipped  it  is  accepted  as  a  full 
and  complete  cargo,  without  any  claim  being  admitted  for 
shortage  by  reason  of  the  broken  stowage  and  unfilled  spaces  in 
the  ship's  hold." 

A  .charter-party  provided  for  a  "full  and  complete  cargo  of  Ballast 
sugar  in  cases,  or  other  lawful  merchandise,  with  sufficient  bags,  cargo. 
for  stowage  "  ;  freight  to  be  paid  for  sugar  at  specified  rates,  and 
for  "  other  produce  a  rate  proportionate  to  sugar  in  casks,  with 
sufficient  bags  for  broken  stowage,  agreeably  to  the  custom  of  the 
port  of  loading."  The  charterer  shipped  cotton  instead  of  sugar, 
and  put  stone  on  board  for  ballast;  and  the  jury  found  that, 
according  to  the  custom  of  the  port  of  loading,  the  cotton  shipped 
was  a  full  and  complete  cargo.  It  was  contended  by  the  ship- 
owner that  bags  of  sugar  should  have  been  shipped,  instead  of  the 
stone  ballast.  But  the  Court  held  that  there  was  no  such 
obligation  (a). 

266.  If  there  is  a  customary  mode  of  preparing  particular  Goods  to  be 
goods  for  shipment  at  the  port  of  loading,  the  expression  "  full  and  customary.^ 
complete  cargo,"  in  relation  to  those  goods,  must  be  construed 
with  reference  to  that  practice.  The  custom  of  the  sugar  trade 
at  Trinidad,  to  pack  sugar  and  molasses  in  hogsheads  and 
puncheons,  was  approved,  as  we  have  seen,  in  Cuthbert  v. 
Gumming  (b). 

In  Benson  v.  Schneider  (c),  it  was  shown  that  cotton  shipped 
at  New  Orleans  was  usually  re-pressed  by  loading,  at  the  shipper's 
expense,  and  it  was  held  that  a  "full  cargo  "  of  cotton  was  not 
supplied  unless  the  bales  were  pressed  according  to  that  custom. 

In  Haynes  v.  Halliday  (d)  under  a  contract  for  the  carriage  of 
a  boat  of  certain  dimensions,  the  shipper  presented  a  decked  boat 
for  shipment.  Evidence  was  given  that  it  was  the  practice  to  take 
the  decks  out  of  such  boats  on  shipment,  as  they  obstructed  the 

(a)  Duckett  r.  Satterfield,  (1868)  37  (c)  Benson    u.    Schneider,   (1817)    1 

L.  J.,  P.  C.  U4;  L.  E.,  3  C.  P.  227.  Moore  21,  76  ;  7  Taun.  273 ;  Holt  416. 

(J)  (186.5)  24  L.  J.,  Ex.  198,  310  ;  11  Qd)  (1831)  9  L.  J.  (O.  S.),  C.  P.  179  ; 

Ex.  405.  7  Bing.  587. 
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Sect.  266. 


Cost  of  pre- 
paration. 


Bight  o£ 
charterer  to 
have  goods 
relanded. 


Eelanding 
from  general 
ship. 


navigation.  The  shipper  refused  to  let  this  be  done.  It  was  held 
that  he  could  not  recover  against  the  shipowner  for  refusing  to 
carry  it  without  the  deck  being  taken  out. 

267.  The  preparation  of  the  goods  for  loading  is  ordinarily  the 
duty  of  the  charterer.  And  when  a  cargo  of  wool  was  to  be 
shipped,  different  rates  of  freight  being  stated  for  pressed  and  for 
unpressed  wool,  and  the  charter  being  silent  as  to  the  cost  of 
pressing,  it  was  held  that  a  custom  of  the  port  to  throw 
that  expense  on  the  shipowner  could  not  be  imported  into  the 
contract  (e). 

268.  The  fact  that  a  charterer  has  put  goods  on  board  the  ship 
under  the  charter-party  does  not  disentitle  him  from  having  them 
landed  there  again;  unless  bills  of  lading  have  been  given  by  the 
master  for  the  goods,  and  have  got  into  the  hands  of  third 
persons  (/);  or  unless  the  shipowner  has  acquired  a  lien  on  them. 

In  Thompson  v.  Small  {g),  goods  had  been  shipped  in  London 
under  a  charter-party,  by  which  the  charterer  acquired  the  whole 
use  of  the  ship  for  the  voyage  for  a  lump  sum,  which  was  to  be 
paid  in  London  two  months  after  the  ship  cleared  at  the  Custom 
House.  It  was  held  that  the  charterer  had  the  right  to  remove 
the  goods  before  the  ship  sailed.  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  said :  "  He  had  the  entire  use  of  the  ship 
under  the  charter ;  and  there  was  nothing  to  prevent  him  from 
taking  out  the  cargo  before  the  ship  sailed,  if  circumstances  had 
rendered  it  expedient,  and  changing  such  cargo  for  another,  or 
even  from  sending  the  ship  empty  to  Sydney,  or  from  loading  her 
entirely  with  the  goods  of  other  persons,  the  freight  of  which  had 
been  paid  to  him  in  advance,  there  being  no  agreement  on  his 
part  to  put  a  full  cargo  or  indeed  any  cargo  on  board,  and  the 
payment  for  the  hire  of  the  ship  being  made  quite  independent 
of  the  delivery  of  any  cargo." 

269.  But  the  case  is  different  when  goods  have  been  shipped 
in  a  general  ship.  The  contract  is  that  these  goods  shall  be 
carried  to  the  agreed  destination,  and  it  cannot  if  valid  be  put 
an  end  to  by  one  party  only.     "  A  merchant  who  has  laden  goods 


(e)  Cockburn   v.    Alexander,    (1848) 
18  L.  J.,  C.  P.  74  ;  6  C.  B.  791. 

(/)  See  Davidson  v.  Gwynne,  (1810) 


12  East  381. 

C9)  (1845)  14  L.  J.,   C.  P.   157 ;   1 
C.  B.  328. 
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cannot  insist  upon  having  them  relanded  and  delivered  to  him    Sect.  269. 

•without  paying  the  freight  that  might  become  due  for  the  carriage 

of  them,  and  indemnifying  the  master  against  the  consequences 

of  any  bill  of  lading  signed  by  him  "  (h).    In  Tindall  v.  Taylor  (i), 

Lord  Campbell  cited  this  passage  with  approval,  and  proceeded  : 

"  It  is  argued  that  there  can  be  no  lien  on  the  goods  for  freight 

not  yet  earned  or  due ;  but  when  the  goods  were  laden,  to  be 

carried  on  a  particular  voyage,  there  was  a  contract  that  the 

master  should  carry  them  in  the  ship  upon  that   voyage  for 

freight ;  and  the   general    rule   is  that  a  contract   once   made 

cannot  be   dissolved,  except  with    the    consent    of    both    the 

contracting  parties.     By   the  usage  of  trade,  the  merchant,  if 

he  re-demands  the  goods  in  a  reasonable  time  before  the  ship 

sails,  he  is    entitled  to    have  them  delivered  back  to  him  on 

paying  the  freight  that  might  become  due  for  the  carriage  of 

them,  and  on  indemnifying  the  master  against  the  consequences 

of  any  bills  of  lading  signed  for  them ;  but  these  are  conditions  to 

be  perform'ed  before  the  original  contract  can  be  affected  by  the 

demand  of  the  goods." 

And  in  Thompson  v.  Trail (fc),  Abbott,  C.  J.,  said:  "If  the 
captain  had  said  when  the  goods  were  demanded,  '  I  cannot  give 
them  up ;  they  are  on  board,  and  I  must  take  them  to  Leghorn,' 
I  should  have  held  that  that  was  no  conversion."  But  as  the 
captain  in  that  case  had  refused  to  re-deliver  to  the  shippers,  on 
the  ground  that  he  had  signed  bills  of  lading  to  deliver  them  to 
other  persons,  he  was  held  liable  for  a  conversion.  And  it  was 
considered  that  he  had  dispensed  with  a  tender  of  the  freight  and 
expenses  (I). 

270.  The  ship  ought,  if  necessary,  to  wait  for  cargo  at  the  port  Ship  should 
of  loading  durmg  all  the  agreed  lay  days  ;   unless  the  charterer  agreed  time. 
has  definitely  refused  to  provide  a  cargo  (m).     Until  they  have 
expired,  the  charterer's  breach  in  not  loading  is  not  complete  (m). 

(A)  Abhott(5th),p.  426  ;  (13th),  749  ;  211 ;  5  Ex.  D.  115  ;  supra,  s.  58. 
Parsons,  Shipping,  pp.  174—179.  (m)  names'!).  Edmonds,  (1845)  1  C.  & 

(0  (1854)   24   L.   J.,   Q.    B.   12 ;    4  K.  686. 
E.  &  B.  219.  C«)  Avery  v.  Bowden,  (1856)  25  L.  J., 

iK)  (1826)  5  L.  J.  (O.  S.),  K.  B.  34;  2  Q.  B.  49  ;  26  L.  J.,  Q.  B.  3  ;  6  E.  &  B. 

C.  &  P.  334;  6  B.  &  C.  36  ;  6  D.  &  K.  953  ;  Eeid  i;.  Hoskins,  (1856)  25  L.  J., 

31.  Q.  B.  55  ;  26  L.  J.,  Q.  B.  6  ;  6  E.  &  B. 

Q)  Cf.  Falke  v.  Fletcher,  (1865)  34  953.    Cf.  Danube  and  Black  Sea  Kail. 

L.  J.,  C.  P.  146 ;  18  C.  B.  (n.  s.)  403  ;  Co.  v.   Xenos,  (1862)  31  L.  J.,  C.  P. 

Jones  V.  Hough,  (1879)  49  L.  J.,  Ex.  284 ;  13  C.  B.  (n.  s.)  825. 
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§ect.  S70.  Perhaps,  too,  in  order  to  make  the  breach  complete,  the  ship 
ought  to  stay  during  the  agreed  days  on  demurrage,  if  any; 
unless  the  charterer  has  refused  to  load.  At  any  rate,  she  ought 
to  stay  if  required  to  do  so  by  the  charterer  (o). 

But  if  the  whole  agreed  period  for  loading  has  expired,  and  no 
cargo  has  been  provided,  or  if  before  any  demurrage  has  been 
incurred  there  has  been  a  definite  refusal  by  the  charterer  to 
supply  a  cargo,  and  the  shipowner  still  chooses  to  keep  the  ship  at 
the  port,  he  will  do  so  at  his  own  risk,  and  will  not  be  entitled  to 
additional  damages  for  the  subsequent  detention  (^j). 

And  in  all  cases  where  the  charterer  has  failed  to  perform  his 
contract,  the  shipowner  is  bound  to  do  what  may  be  reasonable 
to  mitigate  the  consequent  loss  to  himself.  If  he  can  get  cargo 
from  other  persons,  and  so  earn  freight  in  place  of  that  agreed 
for  by  the  charter-party,  he  ought  to  do  so.  What  may  be 
reasonably  required  from  him  in  this  regard  must  depend 
upon  the  circumstances  of  the  particular  case(g'). 

Must  take  a-         271.  The  shipowner  is  bound  to  take,  as  well  as  the  charterer 
u   cargo.        ^^  supply,  a  full  cargo.     If  he  fails  to  do   so,  he  is  liable  in 
damages. 

In  Atkinson  v.  Eitchie  (?•)  a  cargo  of  hemp  was  to  be  loaded  at 
Cronstadt ;  and  thirty  running  days  were  allowed  for  loading. 
The  ship  arrived  on  September  16th,  1807,  and  the  loading  went 
on  until  the  25th.  On  that  day  there  was  every  appearance  that 
the  Eussian  Government  was  about  to  lay  an  embargo  on  British 
ships  in  the  port ;  and  in  consequence  the  master  of  the  ship  gave 
directions  to  leave  off  screwing  down  any  more  hemp,  the  usual 
mode  of  loading,  and  to  fill  up  as  fast  as  possible  by  hand :  and 
he  sailed  away  that  evening.  The  cargo  on  board  was  much  less 
than  might  have  been  loaded  in  the  ship  ;  and  there  was  at  the 
time  other  hemp  of  the  charterers  lying  in  lighters  alongside  her, 
sufficient  to  have  made  a  full  cargo.  No  embargo  was  in  fact 
laid  for  several  weeks  after.  It  was  held  that  the  master  was 
liable,  in  damages,  for  not  having  taken  a  complete  cargo; 
although  restraint  of  princes  and  rulers  was  excej^ted. 

(o)  See  Connor  r.  Smythe,  (1814)  5  (q)  See  infra,s.  720.    Of .  Abbott  {5th), 

Taun.  654  ;  Dimecb  -u.   Corlett,  (1858)  179. 

12  Moo.  P.  C.  199,  at  p.  231.  (r)  (1809)  10  East  530.    Cf.  Brunner 

Q})  Blight  V.  Page,  (1801)  3  B.  &  P.  v.  Webster,  (1900)  5  Com.  Ca.  167. 
295,  n. ;  Dimecb  v.  Corlett,  supra. 
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If  the  loading  takes  place  within  a  bar-harbour  the  vessel  is  not  Sect.  271. 
bound  to  take  on  board  more  cargo  than  she  can  safely  cross  the 
bar  with.  But  where  a  ship  was  chartered  at  a  lump  freight  for 
a  full  cargo,  and  the  master  sailed  with  only  a  part  cargo  in  order 
to  cross  the  bar  at  a  low  state  of  the  tides,  it  was  held  that  the 
shipowner  was  liable.  The  ship  ought  to  have  taken  as  much  as 
would  allow  her  to  cross  on  the  highest  spring  tide  (s). 

Again,  it  is  an  implied  term  of  the  charter-party  that  the 
shipowner  shall  not  burden  the  vessel  with  bunker  coal  in  excess 
of  what  is  reasonably  necessary  to  make  her  seaworthy  for  the 
chartered  voyage,  unless  indeed  in  cases  where  there  is  a 
recognized  practice  or  custom  to  the  contrary  (i):  thus  in 
Darling  v.  Kaeburn  (m),  a  charter-party  to  South  African  ports 
provided  for  lightening  at  the  charterers'  expense  so  as  to  enable 
the  steamer  to  enter  the  port.  The  charterers  having  lightened 
the  steamer  at  Durban  so  that  she  could  enter  East  London,  the 
shipowner  loaded  bunker  coals  at  the  former  port  considerably  in 
excess  of  the  requirements  of  the  chartered  voyage ;  further 
lightening  of  cargo  was  thereby  made  necessary  at  East 
London ;  it  was  held  that  the  expense  must  fall  on  the  shipowner, 
who  had  no  right  to  affect  the  vessel's  draught  beyond  such 
"  tackle,  apparel,  provisions  and  furniture,"  including  coal,  as 
were  required,  having  regard  to  the  voyage  upon  which  she  was 
engaged. 

272.  So  the  shipowner  is  liable  in  damages  if  he  fails  to  take  a  Unskilful 
full  cargo,  owing  to  the  goods  being  stowed  unskilfully  by  his  ^  °^^^®' 
servants  {v).  He  is  bound  to  have  the  ship  stowed  with  skill,  so 
as  to  carry  all  she  reasonably  can  (w).  And  he  is  not  excused  by 
the  fact  that  it  was  agreed  that  the  charterer  should  appoint  a 
stevedore,  if  in  fact  he  did  not  do  so.  "  The  master  is  by  law 
required  to  be  a  competent  stevedore  himself  "  {x). 

(s)  GifEord    v.  Dishington,    (1871)  8  Ca.  262 ;  22  T.  L.  K.  465  ;  23  T.  L.  R. 

Sc.  L.  E.  665  ;  The  Curfew,  60  L.  J.,  P.  354. 

53 ;  (1891)  P.  131.                               '  {v)  Anglo-African     Co.    v.    Lamzed, 

(0  Carlton  Steamship  Co.  v.    Castle  (1866)  85  L.  J.,  C.  P.  145  ;  L.  E.,  1  C.  P. 

Mail   Packets   Co.,  (1897)  2  Com.  Ca.  226;  1  H.  &  K.  216. 

173  (reversed  on  another  point,  66  L.  J.,  (ui)  Notnecessarily  the  whole  space,  if 

Q.  B.  819  ;  (1897)  2  Q.  B.  485  :  2  Com.  that  would  make  her  unsafe  :  Weston  r. 

Ca.  286).  Foster,  (1854)  2  Curtis,  119  (U.  S.). 

(a)  75  L.  J.,  K.  B.  415  ;  76  L.  J.,  (»)  Per  Willes,  J.,  Anglo-African  Co. 

K.  B.  570  ;  (1906).  1  K.  B.  572  ;  (1907)  1  v.  Lamzed,  (1866)  L.  E.,  1  C.  P.,  p.  229. 
K.  B.  846  ;  11  Com.  Ca.  147  ;  12  Com. 
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Sect.  272.  But  where  a  full  cargo  was  not  taken  owing  to  the  manner  of 
stowing,  and  the  shipper  and  his  broker  were  on  board  from, 
time  to  time  while  that  was  being  done  and  made  no  objection, 
it  was  held  to  be  a  question  for  the  jury  whether  the  shipper  had 
not  induced  the  shipowner  to  suppose  that  he  consented  to  the 
mode  of  stowing,  in  which  case  he  lost  his  right  of  action  {y). 

A  charter  provided  that  the  ship  should  take  a  deck  cargo  if  she 
was  loaded  with  timber.  It  was  estimated  in  the  charter-party 
that  she  would  carry  1,200  tons.  Before  loading,  the  master,  on 
the  advice  of  the  charterer's  agent,  took  only  seventy-five  tons  of 
ballast  on  board;  1,080  tons  of  oak  were  then  loaded  :  and  the 
ship  was  then  so  tender  that]  the  master  refused  to  take  more 
than  six  logs  on  deck.  The  charterer  sued  the  shipowner  for 
not  carrying  1,200  tons.  But  it  was  held  by  the  Common  Pleas 
that,  as  the  want  of  ballast  was  due  to  the  charterer's  advice  and 
request,  the  action  could  not  be  maintained.  The  cargo  would 
require  more  or  less  ballast  according  to  the  kind  of  timber 
shipped  ;  and  the  owner  could  only  act  as  he  was  advised  by  the 
charterer  {£). 

The  charterer  cannot  require  the  goods  to  be  stowed  unsafely, 
with  a  view  to  taking  a  larger  quantity. 

In  Mackill  v.  Wright  (a),  the  owners,  by  the  charter,  guaran- 
teed that  the  vessel  should  "  carry  not  less  than  2,000  tons  dead 
weight  of  cargo."  The  cargo  was  machinery  and  coal,  but  so 
much  large  machinery  was  shipped  that,  with  that  cargo,  the 
2,000  tons  could  not  be  carried  unless  the  coal  was  stowed 
among  the  machinery.  That  is  often  done  by  arrangement; 
but  it  damages  the  coal,  if  not  also  the  machinery.  The  charterers 
contended,  without  effect,  that  it  was  the  duty  of  the  shipowners 
to  obtain  permission  from  the  owners  of  the  coal  and  machinery 
to  stow  them  together. 

Shipowner  273.  The  duty  of  stowing  the  cargo  in  the  ship  lies  on  the 

bound  to  stow  ,  . 

carefully.         Owner,  and  on  the  master  as  his  representative,  unless  there  is 

(2/)  HoTill  1.  Stephenson,  (1830)  4  0.  (n.  s.)  149. 

&  P.  469  ;  Major  «.  White,  (1835)  7  C.  (z)  Crow  v.  Armstrong,   Stevens  on 

&  P.   41.     But  cf.   OhrlofE  v.   Briscal,  Stowage  (5th),  p.  607.     Cf.  Fumess  «. 

(1866)  35  L.  J.,  P.  C.  63  ;  16  E.  E.  90  ;  Tennant,  (1892)  66  L.  T.  635  ;  sufn, 

L.  R.,  1  P.  C.  231  ;  4  Moo.  P.  C.  (n.  S.)  b.  265. 

70  ;  Br.  &  L.  415,  429 ;  Hutchinson  v.  (a)  (1888)  14  A.  C.  106. 
Guion,  (1858)  28  L.  J.,  C.  P.  63  ;  5  C.  B. 
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an  agreement  to  the  contrary.  The  master  ought  to  be  a  com-  Sect.  273. 
patent  stevedore,  and  he  must  see  that  the  stowage  is  done  with 
skill  and  care  (h).  Moreover,  the  ship  must  provide  whatever 
dunnage  may  be  required  (c) ;  such  as  mats,  battens,  loose  wood, 
&c.  These  are  needful  to  keep  the  goods  in  their  places ;  to 
prevent  their  being  injured  by  contact  with  other  goods,  or  with 
the  sides  of  the  ship ;  and  to  maintain  the  spaces  required  for 
ventilation  and  for  allowing  any  drainage,  and  any  leakage  of 
the  ship,  to  pass  harmlessly  into  the  bilges. 

We  have  seen  that  it  is  not  generally  necessary  to  show  negli- 
gence in  order  to  make  the  shipowner  responsible  for  the  safety 
and  good  condition  of  the  goods.  Subject  to  the  exceptions 
stipulated  for  in  the  contract,  and  those  prescribed  by  the  law,  he 
is  absolutely  liable  for  their  safety.  For  example,  where  flour 
became  tainted  by  the  fumes  of  some  turpentine  which  formed  part 
of  the  same  cargo,  the  shipowner  was  liable,  though  there  was  no 
want  of  care  in  the  stowing  (ci).  The  duty  to  stow  carefully  may 
seem,  therefore,  to  be  included  in  the  more  general  obligation. 
But  that  general  obligation  is  subject  to  exceptions ;  and  the 
effect  of  such  subsidiary  duties  as  that  of  stowing  properly  is  to 
qualify  those  exceptions.  Thus,  goods  may  have  been  injured 
by  fumes  or  leakage  from  another  part  of  the  cargo,  and  that 
risk  may  have  been  expressly  excepted ;  still,  if  they  would  have 
escaped  the  injury  but  for  negligence  in  the  stowage,  the  excep- 
tion will  not  protect  the  shipowner  (e). 

274.  Though  it  may  be  agreed  that  the  charterer  shall  appoint  Where 
a  stevedore  to  do  the  stowing,  still  it  remains  the  right  and  the  appoint^ 
duty  of  the  master  to  control  the  stevedore,  if  he  is  endangering  stevedore. 
the  ship's  safety.     Whether  the  charterer  can  complain,  against 
either  shipowner  or  master,  of  the  manner  in  which  the  stowing 
has  been  done,  if  he  himself  appointed  the  stevedore  who  did  it, 
and  if  the  master  did  not  in  fact  interpose,  is  a  matter  upon 
which  differing  decisions  have  been  given  (/). 

(b)  As  to  stowage  under  circumstances  (5th),  p.  456  ;  supra,  i.  95. 

of  difficulty,  for  which  the  shipowner  (e)  See  The  Pearlmoor,  73  L.  J.,  P. 

was  not    responsible :  Zipsey  ii.    Hill,  50  ;  (1904)  P.  286  ;  9  Asp.  M.  0.  540. 

(1858)  1  F.  &  F.  570.  (/)  Blakie  D.  Stembridge,   (1859)   28 

(o)  Abbott    (5th),    p.    224  ;    (13th),  L.  J.,  C.  P.  329  ;  6  C.  B.  (u.  s.)  894 ; 

391.  The    Catharine    Chalmers,    (1874)    32 

{S)  Gillespie  v.  Thompson,  (1856)  6  L.  T.  847  ;  Swainston  v.  Garrick,  (1833) 

B.  &  B.  477,  n.  ;  Stevens  on  Stowage  2    L.  J.,  Ex.   255.    Cf.    Sandeman   v, 

C. — C.  B   B 
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Sect.  274.  The  mere  fact  that  the  charterer  or  shipper  knew  how  the 
goods  were  being  shipped,  and  assented  to  what  was  done,  will 
not  generally  excuse  the  shipowner  {g). 

In  Blakie  v.  Stembridge  (/i),  an  action  was  brought  by  a 
shipper  against  the  master  for  damage  done  by  negligence  of 
the  stevedore  in  taking  goods  on  board.  The  ship  was  under 
charter  to  one  who  had  arranged  with  the  shipper  for  the  ship- 
ment ;  and  the  charter-party  provided  that  the  stevedore  should 
be  appointed  by  the  charterer,  but  should  be  paid  by  and  should 
act  under  the  captain's  orders.  It  was  held  that  this  did  not 
"  create  any  liability  on  the  part  of  the  master  for  the  acts  of  the 
stevedore,  not  done  in  pursuance  of  his  orders.  The  stevedore 
was  to  be  appointed  by  the  charterer,  and,  therefore,  to  act  for 
him  and  represent  his  interests.  For  this  purpose  he  had  the 
charge  and  custody  of  the  goods  until  they  were  laden  and 
stowed  on  board.  The  master  on  the  part  of  the  owners,  with 
a  view  to  the  trim  and  safety  of  the  ship,  had  control  over  the 
stevedore,  but  there  was  no  stipulation  that  he  should  in  any 
other  way  assist  the  latter.  The  payment  of  the  stevedore  was 
merely  matter  of  bargain  between  the  owner  and  the  charterer, 
and  did  not  make  the  stevedore  the  servant  of  the  master  :  see 
Quarman  v.  Burnett  {i).  The  true  construction  of  the  charter- 
party  appears  to  be  that  the  cargo  is  to  be  brought  alongside  at 
the  risk  and  expense  of  the  charterer,  and  that  it  is  to  be 
shipped  and  stowed  by  his  stevedore,  consequently  at  his  risk", 
though  at  the  expense  of  the  shipowner,  and  subject  to  the 
control  of  the  master  on  behalf  of  the  shipowner,  with  a  view 
to  protect  his  interests  "  (J). 

In  The  Catharine  Chalmers  (/«),  the  charter-party  provided 
that  the  vessel  was  "  to  be  stowed  by  charterers'  stevedore  at  risk 

Scurr,  (1866)  36  L.  J.,  Q.  B.  58  ;  L.  E.,  (J)  Per  WiUes,  J.,    (1859)    6    C.  B. 

2  Q.  B.  86  ;  8  B.  &  S.  50  ;  Steimnan  v.  (ts.  s.)  894,  p.  908.    This  judgment  was 

Angier  Line,  60  L.  J.,  Q.  B.  425  ;  (1891)  affirmed  in  the  Ex.  Ch.,  (1860)  29  L.  J., 

1  Q.  B.  619  ;  7  T.  L.  E.  398  ;  Harris  v.  C.  P.  212 ;  6  C.  B.   (n.  s.)  911,  but  on 

Best,  (1892)  7  Asp.  M.  C.  272  ;  68  L.  T.  the  ground  only  that  the  master  was 

76.  not  liable,   as  there    was  no  contract 

{g)  Cf.  Hutchinson  v.  Guion,  (1858)  made  by  him,  and  no  act  done  by  Mm 

28  L.  J.,  C.  P.  63 ;  5  C.  B.  (N.  s.)  149  ;  or  the  crew  which  led  to  the  damage. 

Hovill  V.  Stephenson,  (1830)  4  C.  &  P.  And  it  was  doubted  whether  the  steve- 

469.  dore  should  not  be  considered  as  the 

(A)  See  note  (/),  p.  369.  master's  servant. 

(i)  (1840)  9  L.  J.,  Ex.  308;  6  M.  &  (Ji)  (1874)  32  L.  T.  847. 
W.  499. 
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and  expense  of  vessel "  ;    and  the  cargo  was  put  on  board  by  a    Sect.  374. 
stevedore  appointed  by  the   charterers,  but  paid  by  the  ship- 
owner, the  officers  of  the  ship  not  interfering.     Held,  by  Sir  E. 
Phillimore,   that  the   shipowner  was   not    responsible   to    the 
charterers  for  damage  by  bad  stowage. 

On  the  other  hand,  in  Sack  v.  Ford(Z),  the  charter-party 
provided  that  "  the  cargoes  are  to  be  taken  on  board  and  dis- 
charged by  the  charterers,  the  crew  of  the  vessel  rendering 
customary  assistance  so  far  as  they  may  be  under  the  orders  of 
the  master,  and  the  charterers  are  to  have  the  liberty  to  employ 
stevedores  and  labourers  to  assist  in  the  loading,  stowage  and 
discharge  thereof ;  but  such  stevedores  and  labourers  being 
under  the  control  and  direction  of  the  master,  the  charterers  are 
not  in  any  case  to  be  responsible  to  the  owners  for  damage  or 
improper  stowage."  And  "  the  master  and  the  owners  of  the 
said  ship  shall  devote  the  same  attention  to  the  cargo  .  .  .  and 
shall  in  every  respect  be  and  remain  responsible  to  all  whom  it 
may  concern,  as  if.  the  said  ship  was  loading  and  discharging 
her  cargoes  and  performing  her  voyages  for  account  of  the  said 
owner  and  independently  of  .this  charter-party."  Stevedores 
were  appointed  by  the  charterers,  who  superintended  the 
stowage  of  a  cargo,  and  it  was  injured  through  being  improperly 
stowed.  The  master  had  been  on  board,  and  in  some  instances 
had  given  directions  to  the  crew  and  labourers  engaged  in  the 
stowing.  It  was  held  that  the  owner  was  liable  to  the  charterers 
for  the  bad  stowage,  by  the  terms  of  the  charter-party,  and 
it  was  considered  that  the  first  of  the  above  clauses,  with- 
out the  aid  of  the  latter,  would  have  sufficed  to  impose  that 
liability. 

In  Ohrloff  v.  Briscal  (?»),  Dr.  Lushington  took  a  similar  view 
of  a  clause  by  which  charterers  were  "  allowed  to  appoint  a  head 
stevedore,  at  the  expense  and  under  the  inspection  and  respon- 
sibility of  the  master  for  proper  stowage." 

In  Sandeman  v.  Scurr(«),  it  was  held  that,  as  against  an 
independent  shipper,  who  had  no  notice  that  the  ship  was  under 
charter,  the  fact  that  the  stevedore  had  been  appointed  by  the 

Q)   (1862)  32  L.  J.,C.  P.  12;  13  C.B.  P.  C.  (N.  S.)  70  ;  Br.  &  L.  415,  429  ; 

(N.  s.)  90.  The  Helene,  8.  C. 

(m)  (1866)  35  L.  J.,  P.O.  63;  16  («)  (1866)  36  L.  J.,Q.B.-58;  L.  R., 

E.  K.  90  ;  L.  E.,  1  P.  0.  231 ;  4  Moo.  2  Q.  B.  86  ;  8  B.  &  S.  50. 

B  B  2 
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Sect.  274. 


Indorsee  of 
bill  of  lading 
without 
notice  not 
usually 
afiected. 


Bad  stowage 

through 

ignorance. 


charterer  ^was  immaterial.  No  opinion  was  expressed  as  to 
what  the  position  would  have  been  as  between  the  owners  and 
charterers.  And  in  Steinman  r.  Angier  Line(o),  a  shipper 
recovered  from  the  shipowner  in  respect  of  a  theft  committed  by 
men  employed  by  a  stevedore  who  was  appointed  by  the 
charterers,  but  paid  by  and  in  the  service  of,  the  shipowner, 
notwithstanding  an  exception  of  "  thieves." 

In  Harris  v.  Best  (p),  the  stevedore  was  "  to  be  appointed  by 
the  charterers  .  .  .  .  ,  but  employed  and  paid  for  by  owners 
at  current  rate  "  ;  and  the  question  was  whether  the  charterers 
were  liable  for  improper  delay  of  the  stevedore  in  loading  the 
ship.  It  was  held  by  the  Court  of  Appeal  that  the  stevedore 
was  the  servant  of  the  shipowner,  and  that  the  charterers  were 
not  liable. 

The  liability  of  the  shipowner  in  such  cases  depends,  it  seems, 
in  the  absence  of  express  words  fixing  him  with  responsibility, 
on  whether  the  charter-party  provides  that,  though  the  stevedore 
is  nominated  by  the  charterers,  he  is  to  be  employed  by  and  in 
the  service  of  the  shipowners  ;  if  the  charter-party  so  provides, 
the  stevedore  will  be  the  servant  of  the  shipowners,  who  will  be 
liable  for  his  acts  (q) ;  but  even  without  such  a  provision, 
the  terms  of  the  charter-party  may  be  construed  as  an 
agreement  by  the  owner  that  he  will  be  responsible  for  the 
stowage  (»•). 

275.  And  even  though  the  shipper  may  be  estopped,  by  his 
acts  at  the  time  of  shipment,  from  complaining  of  the  stowage, 
the  same  is  not,  it  seems,  true  with  regard  to  an  indorsee  of  the 
bill  of  lading  to  whom  the  goods  have  passed,  without  notice  of 
any  agreement  or  act  creating  such  an  estoppel  (s). 

276.  Though  the  master  ought  to  be  skilful  in  the  matter  of 
stowing  ships,  this  is  to  be  construed  reasonably;  and  mere 
ignorance  of  the  effect  of  stowing  particular  kinds  of  goods 
together  will  not  be  imputed  to  him  as  negligence,  unless  as  a 
competent  person  he  would  reasonably  be  expected  to  know  it. 

(o)  60   L.   J.,    Q.   B.   425  ;  (1891)   1 
Q.  B.  619;  7T.  L.  E.  398. 

{j))  (1892)  68  L.  T.  76  ;  7  Asp.  M.  C. 


272. 


68 


(?)  See  per   Lord  Esher,  M.  K 
L.  T.  at  p.  77. 
(r)  As  in  Sack  v.  Ford,  and  Ohrlofi 


V.  Briscal,  supra.  Cf.  Carsar  i:. 
Spreckels,  (1905)  141  Fed.  Eep.  260 
(C.  C.  A.). 

(s)  See  per  Dr.  Lushington,  Ohrloff 
V.  Briscal  (The  Helene),  (1866)  L.  B.,  1 
P.  C.  231,  at  p.  235  ;  supra,  a.  63, 
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In  Ohrloff  v.  Briscal  (t),  it  was  held  not  to  be  misconduct  in     Sect.  276. 
the  master  to  allow  casks  of  oil  to  be  stowed  in  the  same  hold 
with  bales  of  wool  and  bales  of  rags,  in  ignorance  that  the  wool 
and  rags  might  become  heated,  and  so  might  dry  the  staves  of 
the  casks  and  render  them  leaky. 

"  If  the  shipowners  were  ignorant  of  the  consequences  of  taking 
such  a  cargo,  we  do  not  think  it  amounted  to  culpable  negligence 
on  their  part  to  stow,  in  the  only  place  they  could  be  stowed,  the 
goods  which  under  the  charter-party  the  charterers  had  a  right 
to  insist,  and  did  insist,  should  form  part  of  the  cargo.  On  this 
question  it  is,  in  our  opinion,  very  material  to  consider  not  only 
that  the  charterers  so  insisted,  but  also  that  the  cargo  was, 
according  to  the  terms  of  the  charter-party,  received  on  board, 
and  stowed  as  it  was  presented  for  shipment  by  them  ;  and  that 
they  were  shown  to  be  very  frequently  on  board,  as  the  stowage 
progressed,  and  were  well  acquainted  with  the  mode  of  stowage 
(which  was  effected  in  a  masterly  way),  and  never  made  any 
complaint  or  objection  to  it.  Nor  do  we  think  the  ignorance  of 
the  shipowners  in  itself  amounted  to  negligence.  It  can  hardly 
be  imputed  as  misconduct  that  the  shipowners  should  be  ignorant 
of  latent  mischief  of  this  nature,  when  Lloyd  &  Co.,  who  are 
proved  to  have  had  very  great  experience  as  oil  merchants,  were 
in  the  same  state  of  ignorance." 

277.  "Even  if  the  appellants  knew,  or  ought  to  have  known,  where 
what   the   consequences  of   such  stowage  must  be,  we  are  not  ships  u^asafe 
prepared  to  say  that  they  were  guilty  of  negligence  in  not  putting  cargo. 
up  bulkheads.   Assuming  that  they  could  have  been  so  constructed 
as  to  protect  the  part  of  the  hold  where  the  oil  was  stowed  from 
the  influence  of  the  heat  generated  by  the  wool  and  rags,  still  this 
could  not  have  been  done  without  much  trouble  and  considerable 
expense,  which  we  cannot  concede  that  the  shippers  had  a  right 
to  throw  on  the  shipowners,  because  the  shippers  chose  to  load 
the  ship  they  had  chartered  with  a  cargo  of  such  a  nature.    And 
to  this  we  may  add  that,'  even  supposing  the  shipowners  to  have 
been  aware  of  the  usual  consequences  of  stowing  such  a  cargo  in 
the  same  hold,  they  might  have  well  come  to  the  conclusion  that 
the  shippers  were  also  aware  of  them,  and  would  not  have  put 
such  a  cargo  on  board  unless  they  had  been  assured  that  the 

{t)  (1866)- 35  L.  J.,  P.  C.  63  ;  16  E.  K.  90 ;  L.  E.,  1  P.  C.  231  ;  4  Moo.  P.  C. 
(N.  s.)  70 ;  Br.  &  L.  415,  429 ;  The  Helene,  S.  C. 
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Sect.  277.  casks  were  of  such  extraordinary  strength  and  goodness  as  to  be 
capable  of  resisting  the  usual  influence  of  a  heated  tempera- 
ture "  (u). 

In  Hutchinson  v.  Guion  (x),  to  an  action  for  negligently  stowing 
a  quantity  of  saltcake,  the  shipowners  pleaded  that  the  saltcake 
was  a  corrosive  substance,  rotting  casks,  cask  hoops,  and  other 
substances  in  contact  with  it,  which  the  plaintiffs  knew,  but  the 
defendants  did  not  know  and  could  not  reasonably  be  expected  to 
know ;  that  the  plaintiffs  did  not  inform  the  defendants,  and  im- 
properly shipped  the  saltcake  in  bulk,  so  that  it  was  stowed 
amongst  casks  of  salt  provisions,  which  it  corroded  and  so  caused 
the  damage.  To  this  the  plaintiffs  replied  -that  saltcake  is  an 
article  of  merchandise  well  known  in  trade  and  commerce,  and 
the  nature  and  properties  of  which  are  well  known  in  trade  and 
commerce,  and  that  it  is  commonly  carried  in  ships,  and  its  nature 
and  properties  are  well  known  to  persons  carrying  on  the  business 
of  carriers  in  ships  and  by  water. 

It  was  held  that  the  plea  was  good,  and  that  the  replication  was 
no  answer  to  it.  "  The  plaintiffs  deliver  an  article  which  they 
know  is  liable  to  cause  injury,  and  very  capable  of  doing  injury 
to  other  goods  besides  causing  its  own  injury,  and  an  injury  is  the 
direct  consequence  of  so  doing ;  they  deliver  that  article  on  board 
the  ship,  or  with  whomever  is  in  charge  of  the  ship,  without 
communicating  the  fact  of  its  being  liable  to  cause  injury  (its 
character  being  unknown,  or  not  stated  to  be  known,  to  the 
persons  who  may  be  there  to  receive  it);  and  it  is  no  answer  to 
say  that  it  is  an  article  known  in  commerce,  and  the  defendants 
might  or  ought  to  have  known  what  sort  of  a  thing  it  was  "  (y). 

Liability  of  278.  The  rights  and  duties  of  shipper  and  shipowner  where 

shipper  i  ■  i 

shipping         dangerous  goods  are  shipped  were  much  discussed  in  Brass  v. 

goods  without  Maitland  (z).     Bleaching  powder  containing  chloride  of  lime  had 

notice.  been  shipped    in  casks,   and  fumes  from  it  had  escaped  and 

corroded  other  goods  which  the  master  had,  in  ignorance,  stowed 

with  the  casks.     The  shipowners,  having  been  compelled  to  make 

good  this  damage  to  the  owners  of  those  goods,  sued  the  shippers 

(«)  L.  E.,  1  P.  C.  pp.  239,  240.  that  the  injury  was  from  sulphuric  acid 

(»)  (1858)  28  L.  J.,  C.  P.  63;  5  C.  B.  shipped    by  the    charterer's    shippers, 

(n.    s.)   149.     Cf.    Alston    v.    Herring,  without  notice  to  the  shipowner. 

(185S)  25   L.  J.,  Ex.  177  ;  11   Ex.  822,  (y)  Per  Willes,  J. 

where  on  demurrer  it  was  held  not  to  be  (i)  (1856)  26  L.  J. ,  Q.  B.  49  ;  6  E.  & 

a  good  plea  to  a  claim  by  a  charterer  B.  471. 
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of  the  powder  :  first,  for  having  shipped  it,  knowing  its  dangerous     Sect.  278. 
character,  in  casks  that  were  insufficiently  secure ;  and  secondly, 
for  having  shipped  it,  knowing  its  dangerous  character,  without 
giving  notice  of  the  danger  to  the  master  or  any  of  the  plaintiffs' 
servants. 

The  Court  were  agreed  that  it  is  the  duty  of  a  shipper  to  pack 
sufficiently  for  safety,  and  to  give  warning  of  any  danger,  when 
he  is  himself  aware  of  it  (a) ;  but  they  differed  as  to  his  obligations 
when  he  is  himself  ignorant. 

Lord  Campbell  said  (/j)  :  "  It  seems  much  more  just  and  expe- 
dient that  although  they  were  ignorant  of  the  dangerous  quality  of 
the  goods,  or  the  insufficiency  of  the  packing,  the  loss  occasioned 
by  the  dangerous  quality  of  the  goods  and  the  insufficient  packing 
should  be  cast  upon  the  shippers  than  upon  the  shipowners.  Lord 
Tenterden,  in  the  7th  Chapter  of  his  Treatise  on  Shipping,  where 
he  treats  of  the  general  duties  of  'the  merchant,  lays  down  the 
general  principle  on  which  the  doctrine  rests :  '  The  hirer  of 
anything  must  use  it  in  a  lawful  manner,  and  according  to  the 
purposes  for  which  it  is  let.'  He  then  gives  us  an  instance : 
'  The  merchant  must  lade  no  prohibited  or  uncustomed  goods  by 
which  the  ship  may  be  subject  to  detention  or  forfeiture.'  Pari 
ratione,  the  merchant  must  not  lade  goods  of  a  dangerous  nature 
which  the  master  and  those  employed  in  the  navigation  of  the 
ship  have  no  means  of  knowing  to  be  of  a  dangerous  nature, 
without  giving  notice  of  their  nature,  so  that  the  master  and 
those  employed  in  the  navigation  of  the  ship  may  exercise  an 
option  to  refuse  to  accept  them,  and  if  accepted  may  stow  them 
where  they  will  not  endanger  the  rest  of  the  cargo."  And 
"Wightman,  J.,  appears  to  have  agreed  in  this  view  (c). 

But,  on  the  other  hand,  Crompton,  J.,  delivered  an  instructive 
opinion  to  the  contrary  (d),  which  seems  to  be  more  in  accordance 
with  the  later  authorities  (e).  He  said :  "  What,  then,  is  the 
nature  and  extent  of  this  duty  or  engagement  on  the  part  of 
shippers  of  goods  ?    On  the  one  hand,  it  is  clearly  a  tortious  act, 

(a)  And  of.  Farrant  o.  Barnes,  (1862)  Pars,  Sh.  I.  266,  citing  Sparlss v. "Weston, 

31  L.  J.,  C.  P.   137  ;  11  C.  B.  (N.  s.)  (1805)  1  Wash.  C.  C.  238. 

553.  {d)  (1856)  26  L.  J.,  Q.  B.  p.  57. 

(J)  (1856)  26  L.  J.,  Q.B.  at  p.  54.  (e)  See  Acatos  r.   Burm,  (1878)  47 

(c)  The  same  view  has  been  taken  in  L.    J.,    Ex.    566  ;  3  Ex.   D.   282.    Of. 

the  U.  S. :  Pierce  v.  Windsor,  (1861)  2  Heame  v.  Garton,  (1859)  28  L.  J.,  M.  C. 

Sprague,  35.    As  to  prohibited  goods,  216  ;  2  E.  &  E.  66. 
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Sect.  278.  for  the  consequences  of  which  the  shippers  are  responsible,  to 
ship  goods  apparently  safe  and  fit  to  be  carried,  and  from  which 
the  shipowner  is  ignorant  that  any  danger  is  likely  to  arise, 
without  notice  of  such  goods  being  dangerous.  If  the  shipper  is 
aware  of  such  danger,  such  shipment,  when  the  scienter  is  made 
out,  is  clearly  wrongful  and  tortious,  and  perhaps  an  action  on  a 
contract  to  give  notice  in  such  a  case  might  be  supported,  though 
it  would  seem  rather  to  be  the  subject  of  an  action  of  tort.  On 
the  other  hand,  I  cannot  agree  with  the  doctrine  contended  for 
on  the  part  of  the  plaintiffs,  that  there  is  an  absolute  engagement 
on  the  part  of  the  shipper  that  the  goods  are  safe  and  fit  to  be 
carried  on  the  voyage.  Such  a  warranty  would  include  the  cases 
where  the  goods  may  be  openly  seen,  and  are  known  by  the  ship- 
owner to  be  dangerous.  It  does  not  seem  that  there  is  any 
authority  decisive  on  the  point  as  to  whether  the  shipper  is  liable 
for  shipping  dangerous  goods  without  a  communication  of  their 
nature,  when  neither  he  nor  the  shipowners  are  aware  of  the 
danger.  It  seems  very  difficult  that  the  shipowner  [?  shipper] 
can  be  liable  for  not  communicating  what  he  does  not  know. 
Supposing  that  hay  or  cotton  should  be  shipped,  apparently  in  a 
fit  state,  and  not  dangerous  to  the  knowledge  of  the  shippers  or 
shipowners,  but  really  being  then  in  a  dangerous  state,  from  a 
tendency  to  heat,  are  the  shippers  to  be  liable  for  the  conse- 
quences of  fire  from  the  heating  of  such  goods  ?  This  is  a  most 
important  question ;  for  if  this  be  the  law,  the  underwriters  on 
the  ship,  who  really  ought  to  be  the  persons  to  suffer  from  such 
unexpected  fire,  might  bring  an  action  in  the  name  of  the  ship- 
owners against  the  shippers  of  goods,  who  would  be  made 
responsible  for  the  accidental  fire,  when  they  were  innocent,  and 
would  not  be  insured  against  the  injury  to  the  ship.  Again, 
suppose  that  there  is  a  new  article  of  commerce,  which  neither 
shippers  nor  shipowners  knew  to  be  dangerous,  is  the  innocent 
shipper  to  be  liable?  Lord  Ellenborough's  dictum,  in  Williams 
V.  The  East  India  Co.  (/),  above  referred  to,  would  tend  to  show 
that  knowledge  of  the  party  shipping  is  an  essential  ingredient. 
On  the  other  hand,  it  is  stated  in  the  passage  from  Abbott  on 
Shipping,  p.  402,  8th  edit.,  that  the  merchant  must  load  no 
prohibited  or  uncustomed  goods  by  which  the  ship  may  be  sub- 
jected to  detention  or  forfeiture ;    and  this  is  laid  down  without 

(/)  (1802)  3  East,  192. 
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any  express  qualification  as  to  the  knowledge  of  the  shipper.  In  Sect.  378. 
case  of  such  goods,  however,  the  merchant  generally  knows,  or 
ought  to  know,  from  what  he  is  presumed  to  be  acquainted  with, 
as  to  the  nature  of  his  trade,  whether  the  goods  he  is  shipping 
can  properly  be  sent  to  their  proposed  destination ;  and  the 
passage  in  question  is  hardly  a  sufficient  authority  for  the  pro- 
position, that  where  the  shipper  is  perfectly  innocent  and  without 
any  means  of  knowledge,  he  should  be  liable  to  the  shipowners 
for  the  consequences  of  a  mistake,  which  neither  of  them  could 
have  avoided.  Suppose,  for  instance,  that  a  shipment  was  made 
of  goods  for  a  foreign  port,  to  which,  according  to  the  information 
known  at  the  shipping  port,  such  consignments  might  be  properly 
and  safely  made,  but  that  by  some  recent  law  the  foreign  country 
has  made  such  shipment  illegal,  would  the  shipper  be  liable  in 
such  case  ?  I  entertain  great  doubt  whether  either  the  duty  or 
the  warranty  extends  beyond  the  cases  where  the  shipper  has 
knowledge,  or  means  of  knowledge,  of  the  dangerous  nature  of 
the  goods  when  shipped,  or  where  he  has  been  guilty  of  some 
negligence  as  shipper,  as  by  shipping  without  communicating 
danger,  which  he  had  the  means  of  knowing,  and  ought  to  have 
communicated.  Probably,  an  engagement  or  duty  may  be 
implied  that  the  shipper  will  use  and  take  due  and  proper  care 
and  diligence  not  to  deliver  goods  apparently  safe,  but  really 
dangerous,  without  giving  notice  thereof,  and  any  want  of  care 
in  the  course  of  the  shipment  in  not  communicating  what  he 
ought  to  communicate  might  be  negligence  for  which  he  would  be 
liable;  but  where  no  negligence  is  alleged,  or  where  the  plea 
negatives  any  alleged  negligence,  I  doubt  extremely  whether  any 
right  of  action  can  exist "  (g). 

279.  But  if  the  master   or   person   in   control   of  the   ship  No  warranty 
chooses  to  receive  the  goods  on  board,  knowing  their  nature,  and  ^here^sMp- 
the  manner  in  which  they  are  packed,  the  shipper  will  not  be  owner  has 

notice. 

liable  (h).    And  where  goods,  such  as  maize,  known  to  be  liable 
to  become  dangerous  by  heating,  are  shipped  in  such  a  manner 

Qg)  It  has  not  apparently  been  decided-  (/t)  Brass  v.  Maitland,  (1856)  26  L.  J., 
whether  a  shipper  of  dangerous  goods  is  Q.  B.  49  ;  6  E.  &  B.  471.     Of.  Green- 
liable  to  other  shippers.     But  see  per  shields,  Cowie  &  Co.  i-.  Stephens,  (1908) 
WiUes,  J.,  in  Farrant  v.  Barnes,  (1862)  1  K.  B.  51,  at  p.  61  ;  (190S)  A.  C.  431. 
31  L.  J.,  C.  P.  137;  11  C.  B.  (n.s.)  553. 


378  THE    VOYAGE. 

Sect.  279.  as  to  be  open  to  the  inspection  of  the  master,  there  is  no 
warranty  by  the  shipper  that  they  are  fit  to  be  shipped  (i). 

In  Brass  v.  Maitland,  it  was  held  to  be  a  good  defence  that  the 
master  knew  that  the  casks  contained  bleaching  powder,  and  had 
the  means  of  knowing  and  reasonably  might  and  could  and 
ought  to  have  known  that  it  contained  chloride  of  lime,  and  that 
he  had  the  means  of  judging  of  the  state  and  sufficiency  of  the 
casks  and  of  the  packing  of  the  contents.  "  A  mere  allegation 
of  'means  of  knowledge'  I  think  would  not  have  been  sufficient, 
as  this  might  be  satisfied  by  calling  in  skilful  chemists  and 
resorting  to  investigations  inconsistent  with  the  usual  course  of 
commercial  business.  But  the  shippers  were  justified  in  acting 
upon  the  supposition  that  the  master  to  whom  the  goods  are 
alleged  to  have  been  delivered  did  know  what  'he  reasonably 
might  and  could  and  ought  to  have  done '  "  Qt). 

When  a  shipowner  relies  on  a  default  of  the  shipper  in  not 
giving  notice  of  the  dangerous  character  of  goods  shipped  by 
him,  the  burden  of  proving  that  no  notice  was  given  lies  upon 
the  shipowner  {I). 

Statutes  as  to        280.  Statutes  have  from  time  to  time  been  framed  controlling 

goo(&!'^°"^        the  shipment  of  certain  classes  of  goods. 

By  the  Merchant  Shipping  Act,  1894,  s.  446,  every  shipper 
of  "aquafortis,  vitriol,  naphtha,  benzine,  gunpowder,  lucifer- 
matches,  nitro-glycerine,  petroleum,  any  explosives  within  the 
meaning  of  the  Explosives  Act,  1875,  and  any  other  goods  of  a 
dangerous  nature"  (m),  is  bound  to  mark  the  nature  of  the  goods 
distinctly  on  the  outside  of  the  package  containing  them,  and  to 
give  notice  of  their  nature,  and  of  the  name  and  address  of  the 
sender  or  carrier,  to  the  master  or  owner  of  the  vessel,  at  or 
before  sending  the  same  to  be  shipped  or  taking  the  same  on 
board.  In  default,  he  becomes  liable  to  a  penalty  of  lOOZ.  for 
each  offence ;  or,  if  he  can  show  that  he  was  merely  an  agent, 

(i)  Acatos  I.  Burns,  (1878)  il  L.  J.,  QC)  Per    Lord    Campbell,   (1856)    26 

Ex.  566  ;   3  Ex.  D.  282.     The  master  L.  J.,  Q.  B.  at  p.  55. 

may  refuse  to  receive  goods  offered  for  (Z)  Williams  v.  The  East  India  Co., 

shipment  under  a  charter-party  if  they  (1802)  3  East,  192. 

are  not  in  a  reasonably  safe  condition  (m)  Dangerous    apothecary    wares — 

to  be  stowed  with  the  cargo  already  in  spirits  of  nitre,  sulphuric  ether  :  see  E. 

the  ship  :  Boyd  v.  Moses,  (1868)  7  Wall.  v.  Stewart,  Stevens  on  Stowage  (5th) 

316  (TJ.  S.) ;   Birt,  Potter  &  Hughes  v.  149. 
Bardie,  (190i)  132  Fed.  Eep.  61. 
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and  was  not  aware,  and  had  no  reason  to  suspect,  that  the  goods    Sect.  280. 
were  dangerous,  to  a  penalty  of  lOZ. 

By  sect.  447,  if  the  goods  are  shipped,  knowingly,  under  a 
false  description,  or  with  a  false  description  of  the  sender,  a 
penalty  of  500Z.  is  incurred. 

By  sect.  448,  the  master  or  owner  of  the  vessel  may  require 
any  package  which  he  suspects  to  contain  such  goods,  to  be 
opened ;  and  may  refuse  to  take  it  on  board.  Or  if  such  goods 
have  been  actually  shipped  without  being  marked,  or  without 
notice  being  given  as  prescribed,  the  master  or  owner  may  have 
them  and  their  packages  thrown  overboard  without  being  in  any 
way  liable,  civilly  or  criminally. 

And  by  sect.  449,  any  breach  or  attempted  breach  of  these 
regulations-  renders  the  goods  liable  to  be  forfeited  by  a  Court  of 
Admiralty. 

Also,  by  the  Explosive  Substances  Act,  1883  (n),  s.  8,  the 
master  or  owner,  if  he  has  reasonable  grounds  for  suspecting 
that  any  such  dangerous  goods  are  concealed  on  board,  may 
search  the  vessel  for  them,  and  for  that  purpose  may,  if  necessary, 
break  open  any  box,  package,  parcel  or  receptacle  on  board 
without  being  subject  to  any  liability,  civil  or  criminal. 

As  to  petroleum  and  other  mineral  oils,  see  34  &  35  Vict.  c.  105, 
and  42  &  43  Vict.  c.  47. 

281.  The  question  whether  cargo  may  properly  be  stowed  on  stowage  on 
deck  depends  on  the  probable  circumstances  of  the  intended  ^°  ' 
voyage,  and  on  the  condition  of  the  ship.  Goods  ought  not  to 
be  carried  on  deck,  if  they  are  there  exposed  to  a  greater  risk 
than  when  stowed  in  the  usual  carrying  part  of  the  ship,  unless 
the  shipper  has  assented  to  their  being  so  carried  (o),  or  unless  a 
custom  to  carry  in  that  way  exists  in  the  particular  trade  (p). 

Where  the  bill  of  lading  is  silent  as  to  the  place  of  stowage 
the  contract  is  for  carriage  of  the  goods  under  deck,  or  in  the 
ordinary  proper  carrying  space  of  the  ship  (q) ;  and  it  has  been 

(n)  46  &  47  Vict.  c.  3.  carrying  goods  on  deck,  under  cover  of 

(o)  As  to  the  warranty  of  seaworthi-  a  hurricane  deck,  it  was  held  in  the 

ness  where  that  is  the  case,  see  Lawrence  U.  S.  that  shippers  must  be  deemed  to 

D.  Minturn,  (1854)  17  How.  100  (U.  S.)  ;  have  consented  to  their  being  so  stowed  : 

Daniels  v.  Harris,  (1874)  44  L.  J.,  C.  P.  The  Neptune,  (1867)  16  L.  T.  36. 
1  ;  L.  R.,  10  C.  P.  1.  (g)  Eoyal  Exchange  Shipping  Co.  v. 

(_p)  Where  the  vessel  belonged  to  one  Dixon,  (1886)  56  L.  J.,  Q.  B.  266  ;   12 

of  a  class  constructed  with  the  object  of  A.  C.  11. 
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Sect.  281.  iield  that  evidence  of  the  shipper's  verbal  assent  to  a  stowage  on 
deck  cannot  be  given  to  vary  the  bill  of  lading  (r).  In  some 
trades  goods  are  carried  on  deck  at  lower  freights,  and  the  fact 
is  stated  in  the  bill  of  lading  (s) . 

Cotton  was  shipped  by  charterers  in  alley-ways  beneath  the 
bridge-deck,  which  were  open  at  the  after  end,  and  at  the  forward 
end  were  closed  by  doors  which  from  time  to  time  were  opened 
for  the  crew  to  pass  through.  The  charter-party  gave  these 
spaces  to  the  charterers  for  cargo.  But  it  was  held  that  the 
master  could  reiuse  to  sign  clean  bills  of  lading  for  cotton 
stowed  there,  not  stating  where  it  was  stowed  (t). 

In  Gould  V.  Oliver  (u)  the  charter  provided  that  a  full  cargo 
of  timber  should  be  loaded  at  Quebec.  When  the  hold  was  full 
the  master  apj)lied  to  the  charterer's  agent  for  further  timber 
for  a  deck-load.  This  was  supplied,  though  whether  with  the 
charterer's  knowledge  or  not  did  not  appear.  The  ship  met 
with  bad  weather,  and  some  of  the  deck  cargo  was  jettisoned. 
The  charterer  claimed  the  valu^  of  it  from  the  shipowner,  on 
the  ground  that  it  had  been  improperly  stowed.  At  the  trial  the 
jury  were  told  that  it  was  for  them  to  say  "whether  the  stowage 
was  such  as  to  increase  the  perils  of  the  navigation  ;  that  if  it 
increased  the  danger  to  the  ship,  or  the  danger  to  that  part  of 
the  cargo,  it  was  an  improper  stowage,  because  it  tended 'to  the 
injury  of  the  shipper  of  the  goods."  The  jury  found  for  the 
plaintiff,  and  the  direction  was  approved  by  the  Court.  But 
Tindal,  C.  J.,  said,  "If  a  particular  mode  of  stowage  be  conform- 
able to  the  established  usage  of  trade,  it  may  not  be  improper, 

although  another  mode  of   stowage  may  be  more  safe 

Prima  facie,  the  deck  is  an  improper  place  for  the  stowage  of  the 
cargo,  or  any  part  of  it.  The  duty  of  stowing  belongs  to  the 
master,  and  no  evidence  was  given  of  a  general  custom  to  load  a 
deck  cargo  at  the  risk  of  the  shipper.  So  far  as  the  evidence  upon 
this  subject  went,  it  showed  that  whenever  a  loss  had  occurred  it 
had  been  made  good  by  the  shipowner,  and  consequently  that  he 
had  no  right  by  custom  to  throw  the  loss  upon  the  shipper  "  (x). 

00  The    Delaware,   (1871)   14   "Wall.  (t)  The  Kirkhill,  (1900)  99  Fed.  Eep. 

579  (U.  S.) ;  Leduo  r.  Ward,  (1888)  57  575. 

L.  J.,  Q.  B.  379 ;  20  Q.  B.  D.  475.  («)  (1840)  7  L.  J.,  C.  P.  68  ;  2  Man. 

(s)  Mellor  t:  Chappie,  cited  Stevens  &  G.  208  ;  4  Bing.  N.  C.  134 ;  2  Scott, 

on  Stowage  {5th),  143  ;  Corry  v.  Robin-  N.  E,  241. 

son,  ib.  pp.  153,  571.  (.r)  (1840)  2  Man.  &  G.  p.  236. 
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In  Dixon  r.  Eoyal  Exchange  Shipping  Co.  (?/),  Brett,  M.  E.,  Sect.  281. 
said,  that  a  custom  to  carry  goods  on  deck  must,  in  order  to  give 
rise  to  an  implied  assent  by  shippers,  be  so  general  and  universal 
in  the  trade,  and  at  the  port  of  shipment,  that  everybody 
shipping  goods  there  must  be  taken  to  know  that  his  goods  may 
probably  be  stowed  on  deck. 

In  the  same  case  the  Master  of  the  Eolls  also  held  that  goods 
placed  in  a  deck-house  must  be  regarded  as  loaded  on  deck,  and 
not  in  the  ordinary  carrying  part  of  the  ship.  But  this  appears 
to  be  a  question  oE  fact  in  each  case ;  and  having  regard  to 
the  manner  in  which  steamers  are  now  commonly  built,  it 
cannot  perhaps  be  said  that  cargo  must  always  be  below  the 
main  deck  in  order  to  be  in  the  ordinary  loading  space  of  the 
ship  {z). 

282.  The  carriage  of  deck-loads  of  timber  into  porta  of  the  statutes  as  to 
United  Kingdom  during  the  winter  months  is  prohibited  by  the    *°    ™  ^^ 
Merchant  Shipping  Act,  1906. 

By  sect.  10, — 

"  (1)  If  a  ship,  British  or  foreign,  arrives  between  the  last  day  of 
October  and  the  sixteenth  day  of  April  in  any  year  at  any  port  in  the 
United  Kingdom  from  any  port  out  of  the  United  Kingdom,  carrying 
any  heavy  or  light  wood  goods  as  deck  cargo  (except  under  the 
conditions  allowed  by  this  section),  the  master  of  the  ship,  and  also 
the  owner,  if  he  is  privy  to  the  offence,  shall  be  liable  to  a  fine  not 
exceeding  five  pounds  for  every  hundred  and  fifty  cubic  feet  of  space  in 
which  wood  goods  are  carried  in  contravention  of  this  section. 

"  (2)  The  conditions  under  which  heavy  wood  goods  may  be  carried 
as  deck  cargo  are  as  follows — 

"  (a)  that  they  must  only  be  carried  in  covered  spaces  j  and 

"  (b)  that  they  must  be  carried  only  in  such  class  of  ships  as  may  be 
approved  by  the  Board  of  Trade  for  the  purpose ;  and 

"  (c)  that  they  must  be  loaded  in  accordance  with  regulations 
made  by  the  Board  of  Trade  with  respect  to  the  loading 
thereof. 

"  (3)  The  conditions  under  which  light  wood  goods  may  be  carried  as 
deck  cargo  are  as  follows — 

"  (a)  each  unit  of  the  goods  must  be  of  a  cubic  capacity  not  greater 
than  fifteen  cubic  feet ;  and 

(i/)  Times,  May  19,  1885  ;  afBrmed,  36 ;  The  Kirkhill,  (1900)  99  Fed.  Kep. 

(1886)  56  L.  J.,  Q.  B.  266  ;  12  A.  C.  11.  575,  supra  ;  York-Antwerp  Eules,  1890, 

(i)  See    Lowndes'    Gen.    Av.    (Ith),  I.,  App.  C. 
p.  63;  The  Neptune,  (1867)  16  L.  T. 
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Sect.  282.         "  (b)  the  height  above  the  deck  to  which  the  goods  are  carried  must 
not  exceed — 

"  (i)  in  the  case  of  an  uncovered  space  on  a  deck  forming 
the  top  of  a  break,  poop,  or  other  permanent  closed-in 
space  on  the  upper  deck,  three  feet  above  the  top  of 
that  closed-in  space  ;  and 
"  (ii)  in  the  case  of  an  uncovered  space,  not  being  a  space 
forming  the  top  of  any  permanent  closed-in  space  on 
the   upper  deck  or   a   space   forming   the  top  of  a 
covered  space,  the  height  of  the  main  rail,  bulwark, 
or  plating,  or  one-fourth  of  the  inside  breadth  of  the 
ship,  or  seven  feet,  whichever  height  is  the  least  j 
and 
"  (iii)  in  the  case  of  a  covered  space,  the  full  height  of  that 
space : 
"  (c)  Regulations   may  be   made   by   the   Board   of  Trade   for  the 
protection  of  seamen  from  any  risk  arising  from  the  carriage 
of  the  goods  in  any  uncovered  space  to  the  height  allowed 
under  this  section,  and  those  regulations  must  be  coinplied 
with  on  the  ship. 
"  (4)  A  master  or  owner  shall  not  be  liable  to  any  fine  under  this 
section — 

"  (a)  in  respect  of  any  wood  goods  which  the  master  has  considered 
it  necessary  to  place  or  keep  on  deck  during  the  voyage  on 
account  of  the  springing  of  any  leak,  or  of  any  other  damage 
to  the  ship  received  or  apprehended  ;  or 
"  (b)  if  he  proves  that  the  ship  sailed  from  the  port  at  which  the 
wood  goods  were  loaded  as  deck  cargo  at  such  time  before  the 
last  day  of  October  as  allowed  a  sufficient  interval  according 
to  the  ordinary  duration  of  the  voyage  for  the  ship  to  arrive 
before  that  day  at  the  said  port  in  the  United  Kingdom,  but 
was  prevented  from  so  arriving  by  stress  of  weather  or  circum- 
stances beyond  his  control ;  or 
"  (c)  if  he  proves  that  the  ship  sailed  from  the  port  at  which  the 
wood  goods  were  loaded  as  deck  cargo  at  such  time  before 
the  sixteenth  day  of  April  as  allowed  a  reasonable  interval 
according  to  the  ordinary  duration  of  the  voyage  for  the  ship 
to  arrive  after  that  day  at  the  said  port  in  the  United  King- 
dom, and  by  reason  of   an    exceptionally  favourable  voyage 
arrived  before  that  day. 
"  (5)  For  the  purposes  of  this  section — 
"  (a)  the  expression  '  heavy  wood  goods '  means — 

"  (i)  any  square,  round,  waney,  or  other  timber,  or  any 
pitch  pine,  mahogany,  oak,  teak,  or  other  heavy  wood 
goods  whatever ;  or 
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"  (ii)  any  more  than  five  spare  spars  or  store  spars,  whether     Sect.  382. 
or  not  made,  dressed,  and  finally  prepared  for  use ; 
and 
"(b)  the  expression  'light  wood  goods'  means  any  deals,  battens,  or 

other  light  wood  goods  of  any  description  ;  and 
"  (c)  the  expression  'deck  cargo'  means  any  cargo  carried  either  in 
any  uncovered  space  upon  deck  or  in  any  covered  space  not 
included  in  the  cubical  contents  forming  the  ship's  registered 
tonnage ;  and 
"  (d)  the  space  in  which  wood  goods  are  carried  shall  be  deemed  to 
be  the  space  limited  by  the  superficial  area  occupied  by  the 
goods,  and  by  straight  lines  enclosing  a  rectangular   space 
sufficient  to  include  the  goods. 
"  (6)  Nothing  in  this  section  shall  affect  any  ship  not  bound  to  a 
port  in  the  United  Kingdom  which  comes  into  any  port  of  the  United 
Kingdom  under  stress  of  weather,  or  for  repairs,  or  for  any  purpose 
other  than  the  delivery  of  her  cargo. 

"  (7)  This  section  shall  come  into  operation  on  the  passing  of  this 
Act." 

Under  a  former  statute  (16  &  17  Vict.  c.  107,  ss.  170—172), 
now  repealed,  by  which  ships  were  prohibited  from  clearing 
out  of  certain  British  ports  with  deck  loads  of  timber  between 
September  1st  and  May  1st,  and  masters  of  ships  carrying 
timber  were  required  before  sailing  to  obtain  certificates  to  the 
effect  that  the  whole  cargo  was  below  deck,  it  was  held  that  a 
voyage  commenced  after  September  1st,  with  a  timber  cargo, 
partly  on  deck,  and  without  the  prescribed  certificate,  was 
illegal ;  and  that  a  policy  of  insurance  on  the  goods,  where  the 
assured  knew  of  the  illegal  conduct,  and  assented  to  it,  was 
void  (a).  But  not  so  where  the  assured  was  ignorant  of  the 
illegal  intention  (6). 

The  shipowner  in  such  a  case  is  not  implicated  by  his  master's 
illegal  conduct,  if  he  has  been  personally  innocent.  For,  although 
the  master  has  implied  authority  to  direct  the  manner  in  which 
the  cargo  shall  be  stowed,  that  authority  is  limited  to  conduct 
that  is  lawful.  In  the  absence  of  express  orders  to  the  contrary, 
obedience  to  the  law  is  implied  in  the  shipowner's  instructions  (c). 

(a)  Cunard  v.  Hyde,  (1859)  29  L.  J.,  62 ;  L.  R.,  1  Q.  B.  162. 

Q.  B.  6  ;  E.  B.  &  E.  670.  (c)  Wilson  v.  RanMn,  (1865)  35  L.  J., 

(i)  Ibid,   (on    demurrer),   (1858)    27  Q.  B.  87 ;  34  L.  J.,  Q.  B.  62  ;  L.  E.   1 

L.  J.,  Q.  B.  408  ;  Wilson  v.  Rankin,  Q.  B.  162. 
(1865)  35  L.  J.,  Q.  B.  81 ;  U  L.  J.,  Q.  B. 
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Sect.  282.    And  the  mere  absence  of  the  clearance  certificate  does  not  make 
the  ship  unseaworthy,  so  as  to  vitiate  a  policy  on  freight  (d). 

statute  as  to  283.  The  loading  of  grain  cargoes  in  bulk  is  controlled  by  the 
gram  m  u  .  -^Qj-Q-jr^g^^^  Shipping  Act,  1894.  Grain,  for  the  purpose  of  the  Act, 
means  any  corn,  rice,  paddy,  pulse,  seeds,  nuts,  or  nut  kernels. 
And  the  Act  applies  to  ships  carrying  cargoes  of  which  grain 
forms  a  portion  amounting  to  more  than  one-third  of  their 
registered  tonnage — reckoning  one  hundred  cubic  feet,  or  two 
tons  weight,  as  the  case  may  be,  of  grain,  to  each  ton  of 
registered  tonnage  (sect.  456). 
By  sect.  452,— 

"  (1)  Where  a  grain  cargo  is  laden  on  board  any  British  ship  (e)  all 
necessary  and  reasonable  precautions  (whether  mentioned  in  this  part  of 
this  Act  or  not)  shall  be  taken  in  order  to  prevent  the  grain  cargo  from 
shifting. 

"  (2)  If  those  precautions  have  not  been  taken  in  the  case  of  any 
British  ship,  the  master  of  the  ship  and  any  agent  of  the  owner  who 
was  charged  with  the  loading  of  the  ship,  or  the  sending  of  her  to  sea, 
shall  each  be  liable  to  a  fine  not  exceeding  three  hundred  pounds,  and 
the  owner  of  the  ship  shall  also  be  liable  to  the  same  fine,  unless  he 
shows  that  he  took  all  reasonable  means  to  enforce  the  observance  of 
this  section,  and  was  not  privy  to  the  breach  thereof." 

By  sect.  453,— 

"  (1)  Where  a  British  ship  (e)  laden  with  a  grain  cargo  at  any  port  in 
the  Mediterranean  or  Black  Sea  is  bound  to  ports  outside  the  Straits  of 
Gibraltar,  or  where  a  British  ship  is  laden  with  a  grain  cargo  on  the 
coast  of  North  America,  the  precautions  to  prevent  the  grain  cargo  from 
shifting  set  out  in  the  18th  schedule  to  this  Act  shall  be  adopted,  unless 
the  ship  is  loaded  in  accordance  with  regulations  for  the  time  being 
approved  by  the  Board  of  Trade  (/),  or  is  constructed  and  loaded  in 
accordance  with  any  plan  approved  by  the  Board  of  Trade. 

((Z)  IMd.  grain  cargoes  laden  at  those  ports  in 

(e)  This  section  is  applied  to  foreign  accordance  with  certain  approved  rules 

ships  in  certain  oases  by  ss.  3  and  6  of  of  (1)  the  Board  of  Underwriters  of  New 

the  Merchant  Shipping  Act,  1906.  York,  (2)  the  National  Board  of  Marine 

(/)  Official  notices  have  from  time  to  Underwriters,  New  York,  (3)  the  New 

time  been  issued  by  the  Board  of  Trade  Orleans  Board  of  Underwriters,  (4)  the 

sanctioning  modifications  of  the  rules  in  Wheat  Tarifi  Association  at  San  JFran- 

the  Schedule.    The  notices  now  in  force  cisco,  (5)  certain  regulations  for  loading 

are  dated  April,  1897.    They  provide,  as  grain  cargoes  in  bags  at  San  Francisco, 

to  grain  cargoes  from  ports  on  the  coast  or  (6)  certain  rules  of  the  ofiSce  of  the 

of  North  America,  that  the  precautions  port  warden  of  the  harbour  of  Montreal, 

required  by  the  Act  shall  not  apply  to  sanctioned  by  the  Montreal  Board  of 
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"(2)  If  this  section  is  not  complied  with  in  the  case  of  any  ship,     Sect.  283. 
reasonable  precautions  to  prevent  the  grain   cargo  of   that  ship  from 
shifting  shall  be  deemed  not  to  have  been  taken,  and  the  owner  and 
master  of  the  ship  charged  with  loading  her  or  sending  her  to  sea  shall 
be  liable  accordingly  to  a  fine  under  this  part  of  this  Act. 

"  (3)  Nothing  in  this  section  shall  exempt  a  person  from  any  liability, 
civil  or  criminal,  to  which  he  would  otherwise  be  subject  for  failing 
to  adopt  any  reasonable  precautions  which,  although  not  mentioned 
in  this  section,  are  reasonably  required  to  prevent  grain  cargo  from 
shifting.'' 

The  18th  Schedule  to  the  Act  is  as  follows : — 
"  (1)  There  shall  not  be  carried  between  the  decks,  or,  if  the  ship  has 
more  than  two  decks,  between  the  main  and  upper  decks,  any  grain  in 
bulk,  except  such  as  may  be  necessary  for  feeding  the  cargo  in  the  hold, 
and  is  carried  in  properly-constructed  feeders. 

"(2)  Where  grain  (except  such  as  may  be  carried  in  properly-con- 
structed feeders)  is  carried  in  bulk  in  any  hold  or  compartment,  and 
proper  provision  for  filling  up  the  same  by  feeders  is  not  made,  not  less 
than  one-fourth  of  the  grain  carried  in  the  hold  or  compartment  (as  the 
case  may  be)  shall  be  in  bags  supported  on  suitable  platforms  laid  upon 
the  grain  in  bulk :  Provided  that  this  regulation  with  respect  to  bags 
shall  not  apply — 

"  (a)  To  oats,  or  cotton  seed ;  nor 

"  (b)  To  a  ship  which  is  a  sailing  ship  of  less  than  four  hundred  tons 

registered  tonnage,  and  is  not  engaged  in  the  Atlantic  trade  ; 

nor 

"  (c)  To  a  ship  laden  at  a  port  in  the  Mediterranean  or  Black  Sea  if 

the  ship  is  divided  into  compartments  which  are  formed  by 

substantial  transverse  partitions,  and  are  fitted  with  longitudinal 

bulkheads  or  such  shifting  boards  as  hereinafter  mentioned,  and 

if  the  ship  does  not  carry  more  than  one-fourth  of  the  grain 

cargo,  and  not  more  than  one  thousand  five  hundred  quarters 

in  any  one  compartment,  bin,  or  division,  and  provided  that  each 

division  of  the  lower  hold  is  fitted  with  properly- constructed 

feeders  from  the  between  decks ;  nor 

"  (d)  To  a  ship  in  which  the  grain  cargo  does  not  exceed  one-half  of 

the  whole  cargo  of  the  ship,  and  the  rest  of  the  cargo  consists 

of  cotton,  wool,  flax,  barrels  or  sacks  of  flour,  or  other  suitable 

cargo  so  stowed  as  to  prevent  the  grain  in  any  compartment, 

bin,  or  division  from  shifting. 

"  (3)  Where  grain  is  carried  in  the  hold  or  between  the  decks,  whether 

in  bags  or  bulk,  the  hold  or  the  space  between  the  decks  shall  be  divided 

Trade.    With  regard  to  the  Mediter-      approved  certain  regulations  specified  in 
ranean  and  Blacii!;  Sea,  the  Board  of      the  notice. 
Trade,  by  its  notice  of  the  above"  date, 

C. — C.  C    C 
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Sect.  283.     by  a  longitudinal  bulkhead,  or  by  sufficient  shifting  boards,  which  extend 
"  from  deck  to  deck  or  from  the  deck  to  the  keelson,  and  are  properly 

secured,  and  if  the  grain  is  in  bulk,  are  fitted  grain-tight  with  proper 
fillings  between  the  beams  (ff). 

"  (4)  In  loading,  the  grain  shall  be  properly  stowed,  trimmed  and 
secured." 

Sect.  454  provides  that  the  master  shall,  under  penalty,  give 
certain  notices  as  to  the  ship's  draught  and  clear  side,  and  as  to 
the  cargo  and  the  mode  in  which  it  is  stowed,  to  the  consular 
officer  or  officers  of  customs  at  the  ports  of  loading  and 
discharge  (h). 

ig)  See  The  Eothbury,  (1888)  57  the  proper  officer  of  customs  in  the 
L.  J.,  Adm.  99  ;  13  P.  D.  119.  United  Kingdom,  to  all  foreign 


(K)  This  section  now  applies,  so  far  as      laden  with   grain  cargo   arriving  at  a 
it  provides  for  delivery  of  the  notice  to      port  in  the  United  Kingdom. 
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PROCEEDING  ON  THE  VOYAGE— PORTS  OF  REFUGE. 


SECT. 

Commencement  of  voyage 284 

Must  be  prosecuted  without  delay 

or  deviation  285 

"  Liberty  to  call "    286 

Clause  prohibiting  calling 286a 

Loss  where  improper  deviation 287 

Cases  o£  deviation    288 

Deviation  justified  to  avoid  danger.  289 

Temporary  obstacle 290 

Danger   peculiar     to    ship  or    to 

cargo 291 

Deviation  justified  to  save  life 292 

"  Liberty  to  tow  and  assist " 292a 

Duty  to  prevent  spread  of  mischief 

in  cargo 293 

Master's  authority  for  cargo  owner 

on  emergency    294 

Authority  to  incur  expenses  for 
cargo  owner — Duty  to  communi- 
cate    295 

Liability  of  cargo  owner  for  ex- 
penses    296 

Authority  to  sell  perishing  goods 
when  necessary — Meaning  of  ne- 
cessary     297 

Duty  to  save  cargo — Sale  in  one 

mass    298 

Owners  to  be  communicated  with  if 

practicable    299 

Shipowner  responsible  for  Improper 

sale — Though  voyage  terminated.  300 
Sale  without    authority  does   not 
transfer  the  goods    ._ 301 


SECT. 

Ship  disabled — Duty  to  repair  and 

complete  voyage  302 

Test  of  whether  voyage  prevented..  303 

Shipowner's  right  to  tranship    304 

Duty  to  act  for   cargo   owner   if 

voyage  abandoned   305 

Contract  for  cargo  owner  must  be 

fair 306 

Effect  on  freight   of    abandoning 

voyage   307 

Abandonment  at  sea   308 

Master  may  delay  reasonably  before 

abandoning  at  port  of  refuge    . .  309 

Bottomry. 
Power  to  hypothecate  or  sell  cargo 

for  repairs 310 

Must  be  done  prudently  in  interest 

of  cargo  owner 311 

Hypothecation  by  bottomry  bond . .  312 
Where  part  of  cargo  charged  left 

behind    313 

Bottomry  for  necessaries    314 

Cargo  must  have  been  shipped  ....  315 

Duty  to  communicate 316 

Enforcement  of  bottomry  bonds — 

Prior  charges  on  ship 317 

Cargo  not  resorted  to  till  ship  and 

freight  exhausted 318 

Indemnity  for  goods  sold  or  bot- 
tomried for  repairs — Shipowner 

liable  for  proceeds  of  sale  319 

Priorities  of  creditors  of  the  ship  . .  320 


284.  It  is  the  shipowner's  duty  to  make  the  ship  ready  for  Commence- 
sailing,  and  to  do  whatever  is  necessary  to  enable  her  to  get  voyage, 
away.    Thus  he  must  pay  the  port  charges  (a),  and  obtain  the 


(a)  Abbott  (5th),  p.  226  ;  (13th)  396. 
It  is  often  provided  that  the  charterer 
is  to  pay  port  charges  :  in  WhittaU , «. 


Eahtkens  Shipping  Co.,  76  L.  J.,  K.  B. 
538  ;  (1907)  1  K.  B.  783 ;  12  Com.  Ca. 
226  ;  23  T.  L.  R.  346,  it  was  held  that 

C   C    2 


388  THE   VOYAGE. 

Sect.  284.  requisite  clearances  and  other  papers  (6).  The  ship  ought  to  be 
provided  with  all  such  papers  as  may  be  needful  to  enable  her  to 
perform  the  intended  voyage  with  safety  and  despatch  (c). 

And  the  voyage  ought  to  be  commenced  without  needless  delay. 
If  there  has  been  an  improper  loss  of  time  after  the  goods  have 
been  delivered  by  the  shippers  for  shipment,  and  damage  or  loss 
results,  the  shipowner  is  answerable.  Thus,  where  there  has  been 
negligent  delay  in  provisioning  the  ship,  so  that  she  was  detained 
at  the  port  of  loading,  and  was,  consequently,  frozen  up  there 
for  a  long  time,  the  shipowner  was  liable  to  the  charterers  for 
consequent  damages  (cZ). 

But  the  master  ought  not  to  sail  unless  it  is  prudent  to  do  so, 
having  regard  to  the  state  of  the  weather.  And  if  the  port  is 
one  of  difficulty,  and  a  pilot  can  be  procured,  he  ought  not  to 
sail  without  one  (e). 

Must  be  pro-  285.  The  voyage  must  be  prosecuted  without  unnecessary 
out  delay  or'  delay  or  deviation.  The  shipowner's  undertaking  is  that  he  will 
deviation.  |jg  diligent  in  carrying  the  goods  on  the  agreed  voyage,  and  will  do 
so  directly,  without  any  unnecessary  deviation.  But  this  under- 
taking is  to  be  understood  with  reference  to  the  circumstances  that 
arise  during  the  performance  of  the  contract ;  he  is  not  answer- 
able for  delays  or  deviations  which  are  occasioned  or  become  neces- 
sary without  default  on  his  part  (/).  Subject  to  any  customary 
practice,  the  ship  ought  to  take  the  most  direct,  safe,  course  to 
her  destination.  If  the  voyage  is  to  a  round  of  ports  they  ought 
to  be  taken  in  the  order  in  which  they  are  named  in  the  contract, 

"port  charges"  in  such  a  clause  did  not  (1862)  30  L.  J.,  Q.  B.  169  ;  31  L.  J., 

include    pilotage    dues  :     in    London  Q.  B.  191  ;  1  Asp.  M.  C.  (o.  s.)  9. 

Transport  Co.  v.  Bessler,  Waechter  &  Co.,  (d)  The  Wilhelm,  0  866)  2  Asp.  M.  C. 

(1908)  24  T.  L.  R.  531,  it  was  held  by  (o.  s.)  343.     See  M'Andrew  v.  Adams, 

the    House    of    Lords    that    a    clause  (1834)  3  L.  J.,  C.  P.  236  ;  1  Bing.  N.  C. 

"Spanish  Customs  dues  on  cargo  to  be  29  ;  4  M.  &  Scott  517. 

paid  by  steamer  not  exceeding  Is.  per  (e)  See  Phillips  v.  Headlam,  (1831)  9 

ton"   did  not    excuse    the    shipowner  L.  J.  (o.  s.),  K.  B.  238  ;  2  B  .&  Ad.380  ; 

from  paying  a  Spanish  transport  tax  Law  v.  HoUingsworth,  (1797)  7  T.  K. 

exceeding  Is.  a  ton.  160  ;  The  William,  (1806)  6  C.  Bob.  316. 

(J)  See  Customs  Laws  Consolidation  As  to  sailing  with  convoy,  see  Abb.  (5tb) 

Act,   1876   (39  &   40  Vict.   c.   36),  ss.  226  etse^.;  (13th)  396  ;  Macl.  420. 

127—133.    As  to  the  meaning  of  "  clear-  (/)  Briddon  v.  G.  N.  Rail.  Co.  (1858) 

ance,"   see    Thaknann    v.    Texas    Star  28  L.  J.,  Ex.  51 ;  Taylor  v.  G.  N.  Rail. 

Flour  Mills,  (1900)  4  Com.  Ca.  265  ;  5  Co.,  (1866)  35  L.  J.,  C.  P.  210  ;  L.  R.,  1 

Com.  Ca.  321.  C.  P.  385  ;  Story^s  Bail.  a.  545  (a)  ;  Aug. 

(e)  Levy  v.  Costerton,  (1816)  4  Camp.  Carr.  s.  289. 
389  ;  1  Stai-k  212.     Cf .  Button  tK  Powles, 
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•whether  that  is  their  geographical  order  or  not  (g).    But  if  the     Sect.  285. 
intended  places  of  call  have  not  been  named,  but  denoted  by  a 
general  description,  as  "  ports  in  the  West  India  Islands,"  they 
must  be  taken  in  the  order  in  which  they  occur  on  the  agreed 
voyage  (h). 

Where,  however,  there  is  a  settled  usage  for  ships  upon  the 
agreed  voyage  to  take  some  particular  course,  or  to  call  at 
particular  intermediate  ports,  that  usage  will  form  part  of  the 
contract,  unless  it  is  expressly  excluded  (i).  It  is  said  that  the 
practice  must  be  a  constant  one,  and  not  merely  occasional  (k) ; 
but  this,  perhaps,  depends  upon  the  kind  of  voyage  undertaken. 
On  a  coasting  voyage,  for  example,  the  practice  as  to  the  ports  to 
be  called  at  may  be  less  regular  than  on  long  voyages  (Z). 

286.  The  contract  sometimes  gives  liberty  to  touch  and  stay   "Liberty  to 


at  intermediate  ports,  or  to  do  other  things  which  would  other 
wise  be  deviations  from  the  voyage.  Such  clauses,  however,  are 
more  frequently  found  in  policies  of  insurance,  and  the  cases 
upon  them  have  arisen  out  of  contracts  of  that  kind.  The  whole 
subject  of  deviation  will  be  found  discussed  in  works  on  marine 
insurance. 

Liberty  to  do  something  outside  the  voyage  must  be  construed 
with  reference  to  that,  and  as  intended  to  be  consistent  with  it. 
So  that  a  general  liberty  to  call  will  be  understood  to  mean  at 
ports  lying  in  or  near  the  usual  and  direct  course  of  the  agreed 
voyage  (m) ;  and  it  will  not  generally  warrant  putting  in  for 
purposes  not  connected  with  the  voyage  (ra).  If,  however,  the 
shipment  is  of  a  part  cargo  only,  the  general  liberty  may 
justify  calling  at  other  ports,  or  at  other  parts  of  the  named 
loading  and  discharging  ports,  for  the  purpose  of  taking  in 
or  discharging  other   cargo  (o).    In   acting  upon  a  liberty  of 

(17)  Beatson    v.    Haworth,     (1793)    6  «.  Eussell,  (1829)8Piok366  ;  Ang.Garr. 

T.  R.  531.     See  Maraden  v.  Eeid,  (1803)  s.  179. 

3  East,  572.  Qm)  Leduc  v.  Ward,  (1888)  57  L.  J., 

(/t)  Gairduer  v.   Senhouse,  (1810)  3  Q.  B.  379  ;  20  Q.  B.  D.  475  ;  Arnould, 

■Taun.  16  ;  Andrews  v.  MeUish,  (1814)  5  Mar.  Ins.  (6th),  p.  472. 

Taun.  496  ;  2  M.  &  S.  27  ;  16  East  312.  (n)  Hammond  v.  Eeid,  (1820)  4  B.  & 

(j)  See  Cormack  v.  Gladstone,  (1809)  Aid.  72  ;   Solly  v.  Whltmore,  (1821)   5 

11  East,  347.  B.  &  Aid.  45. 

(70  See    Arnould,    Mar.    Ins.    (6th),  (0)  Gaffin  v.  Aldridge,  64  L.  J.,  Q.  B. 

p.  462.  736  ;  65  L.  J.,  Q.  B.  85  ;  (1895)  2  Q.  B. 

(Z)  See  as  to  coasting  voyages,  Lowry  366,  648  ;  1  Com.  Ca.  130,  181. 
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Sect.  286.  this  kind  there  must  be  no  unnecessary  delay  in  doing  what  is 
permitted  (p). 

In  Leduc  v.  Ward(g),  goods  were  shipped  at  Fiume  to  be 
carried  to  Dunkirk.  The  bill  of  lading  reserved  "  liberty  to  call 
at  any  ports  in  any  order,  and  to  deviate  for  the  purpose  of  saving 
life  or  property."  Instead  of  proceeding  direct  to  Dunkirk,  the 
ship  went  first  to  Glasgow,  out  of  her  course,  and  was  lost,  with 
her  cargo,  off  the  Clyde.  It  was  held  that  the  shipowners  were 
not  protected  by  the  clause  giving  liberty  to  call.    . 

Lord  Esher  said(r):  "It  was  argued  that  that  clause  gives 
liberty  to  call  at  any  port  in  the  world.  Here,  again,  it  is  a 
question  of  the  construction  of  a  mercantile  expression  used  in  a 
mercantile  document,  and  I  think  that  as  such  the  term  can  have 
but  one  meaning,  namely,  that  the  ports,  liberty  to  call  at  which  is 
intended  to  be  given,  must  be  ports  which  are  substantially  ports 
which  will  be  passed  on  the  named  voyage.  ...  I  believe  the 
term  has  always  been  interpreted  to  mean  that  the  ship  may  call 
at  such  ports  as  would  naturally  and  usually  be  ports  of  call  on  the 
voyage  named.  If  the  stipulation  were  only  that  she  might  call 
at  any  ports,  the  invariable  construction  has  been  that  she  would 
only  be  entitled  to  call  at  such  ports  in  their  geographical  order-; 
and  therefore  the  words  '  in  any  order  '  are  frequently  added ; 
but  in  any  case  it  appears  to  me  that  the  ports  must  be  ports 
substantially  on  the  course  of  the  voyage." 

In  Glynn  v.  Margetson  (s)  a  similar  limited  construction  was  put 
by  the  House  of  Lords,  af&rming  the  Court  of  Appeal,  upon  a 
clause  giving  "  liberty  to  proceed  to  and  stay  at  any  port  or  ports 
in  any  rotation  in  the  Mediterranean,  Levant,  Black  Sea  or 
Adriatic,  or  on  the  coasts  of  Africa,  Spain,  Portugal,  France, 
Great  Britain  and  Ireland,  for  the  purpose  of  delivering  coals, 
cargo  or  passengers,  or  for  any  other  purpose  whatsoever." 
Oranges  were  loaded  at  Malaga,  under  a  bill  of  lading  which 
described  the  ship  as  "  now  lying  in  the  port  of  Malaga  bound 
for  Liverpool";  but  after   loading  the  oranges  she  went  for 

(p)  African  Merchants  v.  British  and  (s)  62  L.  J.,  Q.  B.  466  ;  (1893)  A.  C. 

Foreign  Mar.  Ins.  Co.,  (1873)  42  L.  J.,  351 ;  (1802)  1  Q.  B.  337  ;  and  see  White 

Ex.  60 ;  L.  E.,  8  Ex.  154  ;  WilUams  r.  v.  Granada  Steamship   Co.,   (1896)  13 

Shee,  (1813)  3  Camp.  469.  T.  L.  E.  1.    But  cf.  Evans  i:  Cunard 

(2)  (1888)  57  L.  J.,  Q.  B.  379 ;   20  Steamship  Co.,  (1902)  18  T.  L.  E.  374, 

Q.  B.  D.  475.  where  the  route  taken  was  held  to  be 

(»■)  20  Q.  B.  D.  at  p.  482.  within  the  customary  voyage. 
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further  cargo  to  Burriana,  a  port  on  the  north-east   coast  of     Sect.  286. 
Spain,  before  proceeding  to  Liverpool.     The  shipowners  were 
held    responsible    for  the   decayed  condition  of  the  oranges, 
consequent  on  the  delay. 

In  The  Dunbeth  (t),  the  charter-party  provided  that  "  should 
frost  ensue  ....  after  the  steamer  had  arrived  at  port  of  loading, 
and  the  vessel  is  compelled  to  leave  to  avoid  being  frozen  in,  the 
master  is  at  liberty  to  leave  ....  with  part  cargo,  and  to  fill  up 
for  steamer's  benefit  at  any  open  Black  Sea,  Azoff  or  Mediterranean 
port,  for  United  Kingdom,  Continent  or  Mediterranean."  Gorell 
Barnes,  J.,  held  that  there  must  be  no  unreasonable  departure 
from  the  original  voyage  ;  either  in  filling  up  or  in  discharging 
the  additional  cargo  so  taken. 

But  in  Hadji  Ali  Akbar  v.  Anglo-Arabian  Steamship  Co.  (u), 
the  bill  of  lading,  though  given  for  the  steamer  as  "  bound  for 
London,"  was  held  to  entitle  the  shipowners,  after  shipment  of 
the  goods,  to  alter  the  destination  of  the  vessel  to  Cardiff  and 
thence  tranship  to  London :  there  were  very  extensive  liberties 
to  deviate  and  tranship,  and  Bigham,  J.,  held  they  must  receive 
full  effect,  regard  being  had  to  the  fact  that  the  ship  was  a  general 
ship,  soliciting  cargo  in  the  Persian  Gulf  for  various  ports  in  the 
West  as  cargo  offered. 

386a.  In  Yrazu  v.  Astral  Shipping  Co.  (a;),  a  contract  for  the  Clause 
carriage  of  animals  from  Buenos  Ayres  to  Deptford  gave  liberty  calling. 
"  to  deviate  for  the  purpose  of  saving  life  or  property,  but  not  to 
call  at  any  port  or  ports  before  landing  her  live  stock  except  in 
case  of  force  majeure."  The  contract  also  contained  exceptions  of 
responsibility  for  loss  or  injury  arising  from  force  majeure,  or 
from  negligence,  or  by  unseaworthiness  or  unfitness  of  the  ship 
on  sailing.  The  ship  sailed  with  an  insufficient  supply  of  coal, 
and  it  became  necessary  for  the  safe  continuation  of  the  voyage  to 
put  into  Pernambuco  for  coal.  This  caused  difficulty  and  delay  in 
getting  the  cattle  landed  at  Deptford,  and  consequent  depreciation. 

Walton,  J.,  held  that  there  was  an  absolute  undertaking  by  the 
shipowner  not  to  call  except  in  case  of  force  majeure,  unqualified 
by  the  other  exceptions.  And  as  the  necessity  for  calling  had 
not  arisen  by  any  casualty,  but  simply  by  the  mistake  at  Buenos 

(«)  66  L.  J.,  P.  66  ;  (1897)  P.  133.  T.  L.  E.  600. 

\u)  (1906)   H   Com.    Ca.,    219  ;     22  (x)  (1904)  9  Com.  Ca,  100. 
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Loss  where 

improper 

deviation. 


Sect.  286a.   Ayres,  there  was  no  case  of  force  majeure,  and  the  shipowner  was 
responsible. 

287.  When  a  vessel  has  deviated  from  her  proper  course,  the 
shipowner  is  not  only  liable  for  the  delay,  but  he  becomes 
responsible  for  any  loss  or  damage  that  happens  to  the  goods. 
He  is  not  protected  by  the  exception  of  perils  in  the  contract. 

Thus  in  Thorley  v.  Orchis  Steamship  Co.  {y),  locust  beans  were 
shipped  in  a  vessel  described  as  "  lying  at  Limassol  and  bound 
for  London."  The  vessel  did  not  proceed  direct  to  London,  but 
went  out  of  her  way  to  two  ports  in  Asia  Minor :  on  arrival  in 
London,  the  beans  were  damaged  through  the  negligence  of  the 
stevedores :  the  shipowners  were  held  liable  notwithstanding  an 
exception  of  such  negligence  in  the  bill  of  lading.  There  is  no 
need,  the  Court  held,  to  show  that  the  loss  which  has  occurred  is 
traceable  to  the  deviation. 

"  A  deviation  is  such  a  serious  matter,  and  changes  the  character 
of  the  voyage  so  essentially,  that  a  shipowner  who  has  been  guilty 
of  a  deviation  cannot  be  considered  as  having  performed  his  part 
of  the  bill  of  lading  contract,  but  something  fundamentally 
different,  and  therefore  he  cannot  claim  the  benefit  of  stipulations 
in  his  favour  contained  in  the  bill  of  lading.  In  what  position, 
then,  does  he  stand  ?  He  has  carried  the  goods  to  their  place  of 
destination,  and  is  therefore  entitled  to  some  remuneration  for 
that  service,  of  which  the  owner  of  the  goods  has  received  the 
benefit.  The  most  favourable  position  which  he  can  claim  to 
occupy  is  that  he  has  carried  the  goods  as  a  common  carrier  for 
the  agreed  freight.  I  do  not  say  that  in  all  cases  he  would  be 
entitled  as  of  right  to  be  treated  even  as  favourably  as  this  "  {z). 

The  deviation,'  therefore,  displaces  the  special  contract. 

288.  The  following  are  earlier  cases  illustrating  the  results  of 
a  deviation  on  the  shipowner's  liability.  Goods  were  shipped 
at  Hull  on  a  vessel  trading  to  Stockwith  and  Gainsborough, 
under  an  express  promise  to  deliver  them  at  Stockwith  on  the 
way  to  Gainsborough.  On  arrival  at  Stockwith  the  master 
refused  to  deliver  the  goods  then,  and  carried  them  on,  intending 

(?/)  76  L.  J.,  K.  B.  595  ;  (1907)  1  K.  B.      the  deviation :   Internationale  Guano-en 
660  ;  12  Com.  Ca.  251  ;  23  T.  L.  R.  338. 
Cf.Balian  r.  Joly,  (1890)  6  T.  L.  E.  345. 

(z)  Fletcher  Moulton,  L.  J.,  (1907)  1 
K.  B.  at  p.  669.  The  principle  so  stated 
applies  equally  to  losses  before  and  after 


Cases  of 
deviation. 


Superphosphaatwerken  v.  Macandrew  & 
Co.,  78  L.  J.,  K.  B.  691  ;  (1909)  2  K.  B. 
360 ;  25  T.  L.  E.  529,  where  the  loss 
happened  lefore  the  deviation. 
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to  deliver  on  the  return  voyage.  The  vessel  sank,  however,  Sect.  388. 
before  reaching  Gainsborough,  without  any  fault  of  the  master 
or  crew,  and  the  goods  were  damaged.  It  was  held  that  the 
shipper  was  entitled  to  full  compensation  from  the  owners  of 
the  vessel ;  although  they  had  given  notice  that  they  would  not 
be  liable  for  any  damage,  unless  it  resulted  from  want  of  ordinary 
care  and  diligence  in  the  master  and  crew,  and  then  only  fur  ten 
per  cent,  of  it  {a). 

It  was  contended  that  the  shipowners  were  not  liable,  on  the 
ground  that  the  non-delivery  was  misconduct  on  the  part  of  the 
master  ;  but  Lord  Kenyon  said,  "  The  defendants  are  responsible 
for  the  acts  of  their  servant  in  those  things  that  respect  his  duty 
under  them,  though  they  are  not  answerable  for  his  misconduct 
in  those  things  that  do  not  respect  his  duty  to  them ;  as  if  he 
were  to  commit  an  assault  upon  a  third  person  in  the  course  of  his 
voyage." 

In  Davis  v.  Garrett  (6),  a  vessel  carrying  lime  under  a  contract 
which  excepted  fire  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  &c.,  was  taken  out  of  her  proper  course,  and  while  out 
of  it  fell  in  with  bad  weather.  The  lime  was  consequently  wetted 
and  heated,  so  that  the  vessel  took  fire,  and  had  to  be  run  ashore ; 
and  the  lime  was  lost.  It  was  held  that  the  shipowner  was  liable 
to  the  shipper  for  its  value. 

In  Scaramanga  v.  Stamp  (c)  the  steamer  Olympias  was  carrying 
a  cargo  of  wheat  under  a  charter-party,  when  she  sighted  another 
steamer.  The  Arion,  in  distress ;  and  on  nearing  her  found  that 
her  machinery  had  broken  down,  and  that  she  was  helpless.  The 
weather  was  fine,  and  there  would  have  been  no  difficulty  in 
taking  off  the  crew ;  but,  instead,  an  agreement  was  made  that 
The  Olympias  should  tow  The  Arion  to  the  Texel  for  the  sum  of 
IjOOOL  On  the  way  to  the  Texel  with  The  Arion  in  tow  The 
Olympias  got  ashore  on  the  Terschelling  Sands,  and  she  and  her 
cargo  were  ultimately  lost.  It  was  held  that  the  deviation  was 
not  justifiable ;  and  that  the  shipowner  was  liable  for  the  loss, 
though  it  was  occasioned  by  perils  of  the  sea,  and  those  were 
excepted  in  the  charter. 

(a)  Ellis  V.  Turner,  (1800)  8  T.   E.  540. 
531.     Of.  Ballan  v.  Joly,  (1890)  6  T.  L.  E.  (c)  (1880)  48  L.  J.,  C.  P.  478  ;  49  L.  J., 

345.  0.  P.  674 ;  4  C.  P.  D.  316  ;  5  C.  P.  D. 

(J)  (1830)  6  Bing.  716  ;   4  M.  &  P.  295. 
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Sect.  289. 

Deviation 
justified  to 
avoid  danger. 


289.  A  deviation  may,  however,  be  justifiable  and  even  obliga- 
tory. Where  the  safety  of  the  adventure  under  the  master's 
control  requires  that  he  should  delay,  or  go  out  of  his  course,  he 
is  not  only  justified  in  doing  so,  but  that  becomes  his  duty  in  the 
right  performance  of  the  contract  made  with  the  owners  of  the 
cargo.  The  shipowner,  through  his  master,  is  bound  to  act  with 
prudence  and  skill  and  care  in  avoiding  dangers,  and  in  mitigating 
the  consequences  of  any  disaster  which  may  have  been  met 
with  (d). 

Thus  the  master  is  entitled  to  delay  in  a  neutral  port  if  he  is 
under  a  reasonable  apprehension  of  capture  by  hostile  cruisers. 
"An  apprehension  of  capture,  founded  on  circumstances  calculated 
to  affect  the  mind  of  a  master  of  ordinary  courage,  judgment 
and  experience,  would  justify  delay"  (e). 

In  The  Teutonia  (/),  a  German  ship  having  English  goods  on 
board  was  ordered  to  Dunkirk.  On  arriving  off  that  port  on 
July  16th,  1870,  the  master  was  informed  by  the  pilot  that  war 
had  been  declared  between  France  and  Germany.  He  had 
previously  learnt  that  war  was  imminent,  and,  on  hearing  this,  he 
proceeded  to  the  Downs,  and  on  July  19th  to  Dover,  after 
communicating  with  his  owners  by  telegram.  He  then  ascer- 
tained that  war  had  been  declared  on  July  18th.  It  was  held  in 
the  Privy  Council,  affirming  the  judgment  of  Sir  E.  Phillimore, 
that  the  master  was  entitled,  on  receiving  the  pilot's  information, 
to  pause  and  to  take  a  reasonable  time  to  make  inquiries,  and  that 
he  had  not  exceeded  the  limits  of  a  reasonable  time. 


Temporary 
obstacle. 


290.  But  the  master  is  not  justified  in  altering  the  course  of  the 
voyage  in  such  a  way  as  to  make  it  a  substantially  different  voyage 
from  that  which  was  agreed  upon,  in  order  to  avoid  a  merely  tem- 
porary impediment  or  danger. 


(d)  Worms  v.  Storey,  (1855)  25  L.  J., 
Ex.  1  ;  11  Ex.  427  ;  Notara  v.  Hender- 
son, (1872)  41  L.  J.,  Q.  B.  158  ;  L.  R.,  5 
Q.  B.  346  ;  L.  R,  7  Q.  B.  225  ;  The 
Eona,  (1884)  51  L.  T.  28  ;  5  Asp.  M.  G. 
259  ;  Phelps  v.  Hill,  60  L.  J.,  Q.  B.  382  ; 
(1891)  1  Q.  B.  605  ;  7  T.  L.  K.  319. 

(e)  The  San  Eoman,  (1872)  42  L.  J., 
Adm.  46  ;  L.  E.,  3  A.  &  E.  583  ;  L.  E.,  5 
P.  C.  301 ;  Pole  v.  Cetcovitch,  (1860)  30 
L.  J.,  C.  P.  102  ;  9   C.  B.  (N.  S.)  430. 


As  to  attacting  an  enemy  in  self- 
defence,  see  Parr  v.  Anderson,  (1805)  6 
East,  202.  Effect  of  enforced  deviation 
on  policy,  Scott  v.  Thompson,  (1805)  1 
B.  &  P.,  N.  E.  181. 

(/)  (1872)  41  L.'  J.,  Adm.  57  ;  L.  E., 
3  A.  &  E.  394  ;  L.  E.,  4  P.  C.  171 ;  8 
Moo.  P.  C.  (N.  s.)  411 ;  The  Express, 
(1872)  41  L.  J.,  Adm.  79  ;  L.  E.,  3  A.  & 
E.  597. 
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In  Hand  v.  Baynes  (g),  goods  were  shipped  to  be  carried  from  Sect.  290. 
Philadelphia  to  Baltimore  "  via  Chesapeake  and  Delaware  Canal," 
the  "  dangers  of  the  navigation,"  &c.,  excepted.  The  vessel  left 
Philadelphia,  but  on  arriving  at  the  entrance  to  the  canal  the 
captain  was  informed  that  the  locks  were  out  of  order,  and  that  he 
could  not  pass  through.  He  then  proceeded  out  to  sea,  intending 
to  go  round  to  Baltimore ;  but  the  ship  and  cargo  were  lost  in  a 
gale  of  wind.  It  was  held  that  the  deviation  was  not  justified. 
The  altered  voyage  exposed  the  shipper  to  different  risks.  The 
master  ought  to  have  remained  ia  a  place  of  safety  until  the 
obstacle  had  been  removed,  or  to  have  returned  and  informed  the 
shippers. 

In  Crosby  v.  Fitch  Qi),  a  vessel  bound  from  New  York  to 
Norwich  in  Connecticut  performed  her  voyage  by  going  out  to  sea 
to  the  south-  of  Long  Island,  instead  of  by  the  regular  route 
through  Long  Island  Sound,  which  was  obstructed  by  ice  at  the 
time.  It  was  held  that  the  deviation  was  not  justified,  and  that 
the  shipowner  was  liable  for  a  loss  by  perils  of  the  sea. 

291.  A  deviation  may  be  justified  although  the  danger  to  be  Danger  pecu- 
avoided  threfatens  the  ship  only,  and  not  the  cargo.     As  where  the  to^cargo. 
cargo  belongs  to  a  different  nationality,  and  so  is  not  exposed  to 
the  same  danger  as  the  ship  (i). 

Whether  a  deviation  would  be  justified  where  the  only  object 
was  to  save  cargo  which  was  damaged  and  perishing  seems  to  be 
doubtful.  The  master  is  bound  to  make  all  reasonable  efforts  for 
the  safety  of  each  portion  of  the  cargo  ;  but  he  is  not  generally 
bound  to  deviate  from  his  course  in  order  to  preserve  a  part  of  it. 
"  It  cannot  be  contended  that  if  a  vessel  happened  to  ship  a  heavy 
sea,  and  goods  on  board  became  wetted  and  liable  to  be  damaged, 
but  the  ship  still  remained  in  a  fit  condition  to  prosecute  the  voyage, 
the  master  would  be  bound  to  put  into  the  nearest  port  in  order  to 
tranship  and  dry  the  cargo.  Nor  would  it  be  more  reasonable  to 
hold  that,  having  been  compelled  to  put  into  port  to  repair,  he  is 
bound,  beyond  doing  all  that  he  reasonably  can  do,  during  his  stay 
there,  to  improve  the  condition  of  the  damaged  cargo,  and  to 
mitigate  the  injury  as  far  as  possible,  to  wait  till  the  cargo  is  fit 

(g)  (1839)  4  Whart.  204 ;  Ang.  Cam,      s.  76. 
8.  177.  («)  The  Teutonia,  (1872)  L.  E.,  4  P.  C. 

(A)  (1838)  12  Conn.  410  ;  Ang.  Carr.,       171,  p.  180. 
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Sect.  291.  to  be  carried  on,  though  the  voyage  might  be  thereby  unduly 
protracted"  (k). 

On  the  other  hand,  the  master  is  bound  to  take  into  account  the 
interests  of  the  cargo  as  well  as  those  of  the  ship.  He  must  act 
prudently  for  all  concerned.  And  if  it  be  reasonable  and  prudent 
to  deviate  in  order  to  do  necessary  repairs,  he  ought  to  do  so, 
though  that  may  be  in  the  interest  of  the  cargo  only. 

In  The  Eona  (Z),  the  question  as  whether  the  master  ought  to 
have  put  back  to  New  York,  the  port  of  loading,  after  the  vessel 
had  stranded  in  coming  out  of  the  harbour.  She  was  carrying  a 
general  cargo,  part  of  which  was  flour,  and  this  became  damaged 
on  the  voyage  by  water  which  came  through  the  deck.  This  was 
due  to  the  waterways  and  deck  having  been  strained  during  the 
stranding ;  and  the  master  had  known  of  that.  Held,  that  he  was 
negligent  in  going  on  without  first  having  the  waterways  and  decks 
caulked.  Sir  J.  Hannen  said,  "  I  am  not  prepared  to  hold  that  the 
instant  it  becomes  clear  that  by  going  on  some  mischief  will  be 
done  to  some  portion  of  the  cargo,  that  it  becomes  the  duty  of  the 
captain  to  go  back,  and  perhaps  put  all  concerned  to  a  very 
enormous  expense ;  neither,  on  the  other  hand,  can  I  assent  to  the 
proposition  that  the  liability  of  the  owner  depends  upon  the 
honesty  of  the  belief  of  the  captain  that  what  he  proposes  to  do  is 
the  right  thing  (m).  .  .  He  must  not  consider  only  the  question  of 
the  ship,  he  must  consider  the  question  of  the  whole  venture." 

In  Phelps  V.  Hill  (n),  the  master,  having  put  into  Queenstown 
in  distress,  proceeded  for  repairs  towards  Bristol,  where  the  ship- 
owners had  a  repairing  yard.  On  her  way  the  ship  was  sunk  by 
collision  with  another  vessel.  In  an  action  by  cargo  owners  it 
was  contended  that  the  proceeding  to  Bristol  was  a  deviation,  not 
justified  by  necessity.  The  repairs  to  the  ship  could  have  been 
done  at  Queenstown ;  but  that  was  not  apparently  a  suitable  place 
for  reconditioning  the  cargo,  consisting  of  tin-plates.  The  repairs 
could  also  have  been  done  at  Swansea,  which  was  about  sixty 
miles  nearer  than  Bristol ;  but  it  appeared  that  it  would  be  a 
saving  of  expense  to  the  owners  to  repair  the  ship  themselves  at 

(Ji)  Per  Cookburn,  C.  J.,  in  Notara  r.  (m)  Cf.  Cohu  r.  Davidson,  (1877)  46 

Henderson,  (1870)  L.  E.,  5  Q.  B.  p.  354.  L.  J.,  Q.  B.  305  ;  2  Q.  B.  D.  455.    See 

And  see  per  Willes,  J.,  in  the  Ex.  Ch.,  Phelps  v.  HiU,  60  L.  J.,  Q.  B.  382  ;  (1891) 

(1872)  L.  R.,  7  Q.  B.  p.  237.  1  Q.  B.  605  ;  7  T.  L.  R.  319. 

(0  (1884)  51  L.  T.  28  ;  5  Asp.  M.  C.  (»)  CO  L.  J.,  Q.  B.  382  ;  (1891)  1  Q.  B. 

259.  605  ;  7  T.  L.  E.  319. 
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Bristol ;  also  that  they  could  do  the  work  more  quickly  than  Sect.  291. 
others  could,  as  they  had  duplicates  of  the  machinery ;  also  that 
transhipment  of  the  cargo  (if  necessary)  would  be  easier  at 
Bristol.  The  jury  found  that  the  master  exercised  the  dis- 
cretion of  a  reasonable  man,  in  the  interests  of  the  ship  and 
cargo,  in  going  to  Bristol.  The  Court  of  Appeal  held  that  this 
■was  sufficient  to  justify  the  course  taken.  "  In  considering  what 
is  reasonably  possible,  or  reasonably  necessary,  every  material 
circumstance  must  be  taken  into  account — e.g.,  danger,  distance, 
accommodation,  expense,  time,  and  so  forth.  No  one  of  these 
can  be  excluded  "  (o). 

It  was  also  held  that  the  master  was  not  bound  under  such 
circumstances  to  consult  with  the  cargo  owners  before  selecting 
the  port  at  which  to  get  the  repairs  done. 

292.  Again,  the  master  may  deviate,  either  by  going  out  of  his  Deviation 
course,  or  by  delaying,  in  order  to  assist  or  save  the  lives  of  those  save  life. 
on  board  another  vessel  in  distress.  But  he  is  not  justified  in 
deviating  for  the  mere  purpose  of  saving  property,  nor  in  con- 
tinuing a  deviation,  made  in  the  first  instance  to  save  life,  after 
that  has  been  effected,  with  a  view  of  rescuing  the  property  also. 
This  was  established  by  Scaramanga  v.  Stamp  {p).  Coekburn,  C.J., 
in  giving  judgment  in  the  Court  of  Appeal,  stated  the  law  on  the 
subject  as  follows  {q): — "  Deviation  for  the  purpose  of  saving  life 
is  protected,  and  involves  neither  forfeiture  of  insurance  nor 
liability  to  the  goods  owner  in  respect  of  loss  which  would  other- 
wise be  within  the  exceptions  of  '  perils  of  the  seas.'  And  as  a 
necessary  consequence  of  the  foregoing,  deviation  for  the  purpose 
of  communicating  with  a  ship  in  distress  is  allowable,  inasmuch 
as  the  state  of  the  vessel  in  distress  may  involve  danger  to  life. 
On  the  other  hand,  deviation  for  the  sole  purpose  of  saving 
property  is  not  thus  privileged,  but  entails  all  the  usual  conse- 
quences of  deviation.  If,  therefore,  the  lives  of  the  persons  on 
board  a  disabled  ship  can  be  saved  without  saving  the  ship,  as 
by  taking  them  off,  deviation  for  the  purpose  of  saving  the  ship 
will  carry  with  it  all  the  consequences  of  an  unauthorized 
deviation.     But   where   the   preservation   of   life   can  only  be 

(tf)  (1891)  1  Q.  B.  at  p.  611.  bility  for  the  act  of   the   master,  The 

ip)  (1880)  48  L.  J.,  C.  P.  478  ;    49  Thetis,  (1869)  38  L.  J.,  Adm.  42  ;  L.  K., 

L.  J.,  C.  P.  674  ;  4  C.  P.  D.  316  ;  5  C.  P.  2  A.  &  E.  365. 

D.  295.    As  to  the  shipowner's  responsi-  ((/)  (1880)  5  C.  P.  D.  p.  304. 
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Sect.  292. 


"  Liberty  to 
tow  and 
assist." 


Duty  to  pre-' 
vent  spread 
of  mischief 
in  cargo. 


effected  through  the  concurrent  saving  of  property,  and  the 
bond  fide  purpose  of  saving  life  forms  part  of  the  motive 
which  leads  to  the  deviation,  the  privilege  will  not  be  lost  by 
reason  of  the  purpose  of  saving  property  having  formed  a  second 
motive  for  deviating." 

292a.  The  contract  very  commonly  reserves  to  the  shipowner 
the  right  to  deviate  from  the  voyage  for  the  purpose  of  towing  or 
assisting  vessels. 

In  Stuart  v.  British  and  African  Steam  Navigation  Co.  (7-),  the 
bill  of  lading  gave  "  liberty  to  tow  and  assist  vessels  in  all  situa- 
tions." The  ship,  in  the  course  of  her  voyage,  called  at  Brass 
Eiver.  After  discharging  part  of  her  cargo  there  she  went  to  the 
assistance  of  another  vessel,  The  Monrovia,  which  had  got  aground 
on  the  bar  at  the  mouth  of  the  river.  While  endeavouring  to  tow 
this  vessel  off,  she  herself  stranded,  and  was  lost  with  the  plaintiff's 
goods.  It  was  held  that  the  deviation  was  excused  by  the  clause, 
although  no  life  was  in  danger  on  The  Monrovia. 

But  the  Court  considered  that  some  limit  must  be  implied  to 
the  general  liberty  "to  tow  and  assist,"  though  they  did  not 
define  that  limit.  Perhaps  it  may  be  said  that  the  deviation,  to 
be  within  the  clause,  must  at  the  time  be  apparently  consistent 
with  the  main  purpose  of  the  voyage  (s) ;  and  must  not  be  wider, 
or  of  greater  duration,  than  is  reasonably  required  for  the  purpose 
of  saving  the  vessel  assisted  {£). 

293.  The  shipowner,  through  his  master,  is  bound  to  be  careful 
and  skilful  in  protecting  each  part  of  the  cargo.  All  reasonable 
precautions  ought  to  be  taken,  by  pumping,  ventilation,  and  so 
forth,  to  prevent  the  goods  being  damaged  either  through  the 
action  of  causes  external  to  them,  or  by  their  own  infirmities. 
And  where  damage  has  happened,  all  measures  which  are 
reasonably  available,  under  the  circumstances,  ought  to  be 
taken  to  arrest  or  check  the  further  destruction  or  deterioration 
of  the  goods. 

And  that  is  so  whether  the  original  cause  of  the  mischief  was 


(?•)  (1875)  32  L.  T.  257 ;  2  Asp.  M.  C. 
497. 

(s)  See  Potter  «.  Bm-rell,  66  L.  J., 
Q.  B.  63  ;  (1897)  1  Q.  B.  97.  Of.  Leduc 
V.  Ward,  (1888)  57  L.  J.,  Q.  B.  379  ;  20 
Q.  B.  D.  475  ;  Glynn  v.  Margetson,  62 


L.  J.,   Q.  B.   466 ;  (1893)  A.  C.  351 ; 
(1892)  1  Q.  B.  337  ;  mpra,  s.  286. 

(0  The  Wells  City,  (1894)  61  Fed. 
Hep.  857  ;  Meyer,  In  re  (The  Emily), 
(1896)  74  Fed.  Eep.  881,  mpra,  s.  103 
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or  was  not  a  peril  for  which  the  shipowner  was  responsible  under     Sect.  393, 
the  contract.     There  is  "  a  duty  imposed  upon  the  master,  as  ~ 

representing  the  shipowner,  to  take  reasonable  care  of  the  goods 
intrusted  to  him,  not  merely  in  doing  what  is  necessary  to  pre- 
serve them  on  board  the  ship  during  the  ordinary  incidents  of 
the  voyage,  but  also  in  taking  reasonable  measures  to  check  and 
arrest  their  loss,  destruction  or  deterioration,  by  reason  of 
accidents,  for  the  necessary  effects  of  which  there  is,  by  reason 
of  the  exception  in  the  bill  of  lading,  no  original  liability  "  (ii). 

"  Safe  custody  is  as  much  the  duty  of  a  carrier  as  conveyance 
and  delivery.  .  .  .  He  is  still  bound  by  the  original  obligation 
to  take  all  possible  care  of  the  goods,  and  is  responsible  for  every 
loss  or  injury  which  might  have  been  prevented  by  human 
foresight,  skill,  and  prudence  "  (x). 

In  Notara  v.  Henderson  (y),  a  quantity  of  beans  had  been  shipped 
in  a  steamer  at  Alexandria  for  Glasgow,  under  a  bill  of  lading, 
the  ship  being  at  liberty  to  call  at  Liverpool  to  discharge  part  of 
her  cargo.  She  did  call  there,  and  when  coming  out  of  the 
Mersey  was  injured  by  collision  with  another  steamer,  and  the 
beans  were  wetted.  The  plaintiffs  (the  owners  of  the  beans) 
carried  on  business  at  Liverpool,  and  they  requested  that  the 
beans  should  be  given  up  to  them  there,  as  they  were  ;  or  that 
they  should  be  dried  before  being  carried  on.  The  defendants' 
agent  at  Liverpool  refused  to  give  them  up  without  payment  of 
the  full  freight  on  them  to  Glasgow ;  and  this  the  plaintiffs  refused 
to  make. 

Part  of  the  beans  were  taken  out  to  lighten  the  ship  ;  and  she 
was  put  into  a  graving  dock  and  repaired.  But  no  steps  were 
taken  to  dry  the  beans,  and  after  a  short  delay  the  ship  proceeded 
to  Glasgow  with  them  in  their  wet  condition.     They  consequently 

(m)  Per  WiUes,  J.,  Notara  v.  Hender-  L.  T.  50  ;  3  Moo.  P.  C.  (s.  s.)  245  ;  Br. 

son,   (1872)  L.   E.,  7  Q.  B.  at  p.   235.  &  L.  404,  where  it  was  held  that  the 

And  see  Adam  v.  Morris,  (1890)  18  Sess.  shipowner    was   not    bound    to    incur 

Ca.  (4th),  153  ;  Tronson  v.  Dent,  (1853)  expense  in  assorting  the  cargo  at  the 

14  E.  K.  159  ;  8  Moo.  P.  C.  419  ;  King  destination    for  the  shipper's    benefit. 

■V.  Shepherd,  (1844)  3  Story,  349  (U.  S.)  ;  "  His  duty,  we  think,  does  not  go  beyond 

Niagara  v.  Cordes,  (1858)  21  Howard,  7  safe  custody  and  protection  from  injury 

(U.  S.).    As  to  the  duty  of  the  master  in  or  damage." 

relation  to  saving  goods  of  high  value,  (a:)  Per  Supreme    Court,    U.    S.,  in 

see  per  WlUs,  J.,  in  Royal  Mail  S.  P.  Co.  Niagara  v.  Cordes,  (1858)  21  Howard,  7. 
V.  EngHsh  Bank  o£  Rio  de  Janeiro,  (1887)  (y)  (1872)  41  L.  J.,  Q.  B.  158 ;  L.  E., 

57  L.  J.,  Q.  B.  31 ;  19  Q.  B.  D.  362.     Cf.  5  Q.  B.  346  ;  L.  R.,  7  Q.  B.  225, 
The  Norway,  (18.65)  16  E.  R.  92 ;  13 


400  THE  VOYAGE. 

Sect.  293.  suffered  much  additional  damage,  whicli  might  have  been  avoided 
by  drying  them  at  Liverpool.  It  was  held  by  the  Queen's  Bench 
and  the  Exchequer  Chamber  that  the  shipowners  were  responsible 
for  this  additional  loss. 

The  extent  of  the  efforts  which  the  master  ought  to  make,  and 
of  the  delay  which  he  ought  to  be  willing  to  incur,  were  not 
clearly  shown  {z). 

In  the  Exchequer  Chamber  the  conclusion  come  to  was  that 
the  beans  might  have  been  dried  "  during  an  insignificant  delay, 
at  a  moderate  expense,  which  there  would  have  been  no  difficulty 
in  providing  from  or  upon  the  credit  of  the  shippers ;  and  no 
circumstance  is  stated  to  show  any  special  risk,  trouble,  incon- 
venience or  other  objection"  {a).  And  the  judgment  does  not 
indicate  what  ought  to  have  been  done  had  that  not  been  the  case. 

In  the  Queen's  Bench,  however,  the  judges  considered  that  the 
drying  would  have  required  a  period  during  which  it  would  have 
been  unreasonable  to  expect  the  ship  to  wait ;  and  they  held,  in 
effect,  that  the  master  ought  to  have  either  given  the  beans  up  to 
the  owners,  or  to  have  left  them  behind  to  be  dried,  and  forwarded, 
when  dry,  in  another  ship. 

In  Nobel's  Explosives  Co.  v.  Jenkins  (h),  it  was  held  that  the 
master  of  the  ship  was  justified  in  landing  some  dynamite,  which 
had  become  contraband  of  war,  at  an  intermediate  port,  and 

(s)  "  It  is  obvious  that  the  proper  could  not  be  insisted  upon  if  a  deviation 

answer  must  depend  upon  the  circum-  were  involved.     The  place,  the  seasons, 

stances  of  each  particular  case,  and  that  the    extent  of    the    deterioration,  the 

the   question,    whether    active    special  opportunity  and  means  at-  hand,  the 

measures  ought  to  have  been  taken  to  interests  of  other  persons  concerned  in 

preserve  the  cargo  from  growing  damage  the  adventure,  whom  it  might  be  unfair 

by  accident,  is  not  determined  simply  by  to  delay  for  the  sake  of  the  part  of  the 

sliowing  damage  done   and  suggesting  cargo    in    peril  j  in  short,  all  circnm- 

measures  which  might  have  been  taken  stances  afiecting  risk,  trouble,  delay  and 

to  prevent  it.    A  fair  allowance  ought  inconvenience  must  be  taken  into  ac- 

to  be  made  for  the  difficulties  in  which  count.      Nor  ought  it  to  be  forgotten 

the  master  may  be  involved.    The  per-  that  the  master  is  to  exercise  a  discre- 

formance  of  such  a  duty,  whether  it  be  tionai-y  power,  and  that  his  acts  are  not 

for  the  joint  benefit  of  the  shipowner  to  be  censured  because  of  an  unfortunate 

and  the  shipper,  or  for  the  benefit  of  the  result,  unless  it  can    be  affirmatively 

shipper  only,  could  not  be  excused  by  made  out  that  he  has  been  guilty  of  a 

reason  of  insignificant  delay  not  amount-  breach  of  duty."     Per  Willes,  J.,  L.  E., 

ing  to  deviation ;  and  there  are  many  7  Q.  B.   p.   237.     Of.   The   Savona,  69 

eases  of  reasonable  delay  in  ports  of  call,  L.  J.,  P.  95  ;  (1900)  P.  252. 

for  purposes  connected  with  the  voyage,  (a)  (1872)  L.  E.,  7  Q.  B.  p.  238. 

though  not  necessary  for  its  completion,  (*)  65   L.   J.,   Q.    B.    638  ;  (1896)   2 

which  do  not  amount  to  deviation.    It  Q.  B.  326  ;  1  Com.  Ca,  436. 
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in  proceeding  to  the  destination  without  it ;  on  the  grounds  that    Sect.  293. 
the  dynamite  would  have  been  liable  to  capture  and  confiscation, 
and  that  it  was  uncertain  how  captors  would  have  dealt  with  the 
ship  and  the  rest  of  the  cargo. 

In  Adam  v.  Morris  (c),  some  oil-cake  was  damaged  after  arrival 
at  the  port  of  discharge  by  negligence  of  an  engineer,  for  which, 
by  the  terms  of  the  contract,  the  shipowner  was  not  liable.  If 
immediate  information  had  been  given  to  the  receivers,  the 
damaged  cake  could  have  been  removed  from  the  hold  and  so 
treated  as  to  make  the  damage  slight ;  but  the  information  was 
kept  back  by  the  master  and  owners  with  a  view  to  concealing 
the  cause  of  damage.  The  owners  were  held  liable  for  the 
consequent  aggravation  of  the  loss. 

294.  The  master  of  the  ship  is  the  servant  of  the  shipowner,  Master's 
and  has  custody  of  the  cargo  primarily  for  the  purpose  of  carry-  cargo"wue°/ 
ing    out    the    shipowner's    contract.     Emergencies,    however,  oi»  emergency. 
sometimes  occur  during    the    course   of   a  voyage,  in  which  a 
need  arises  for  the  presence  of  someone  who  can  act  on  behalf 
of  the   owner   of   the    goods,   with  an  authority  beyond  that 
ordinarily    given    by    the   contract.      And    in    such    cases   the 
master,    or    other   person    in   command   of  the  ship,  has   this 
authority  and  duty  to   act   for   the  cargo  owners.     He  carries 
with  him  a  power,  in  case  of  necessity,  to  deal  with  their  goods 
as  though  he  represented  them  {S). 

Thus  he  is  empowered,  in  cases  of  need,  to  sell  or  pledge  the 
goods  without  any  communication  with  the  owners,  and  to  give 
a  complete  title  to  them  to  the  buyer  or  pledgee ;  or  he  may  at 
times  incur  special  expenditure  for  the  purpose  of  preserving 
particular  goods,  or  of  forwarding  them  to  their  destination,  for 
which  expenditure  the  owner  of  the  goods  will  be  liable  (e). 

But  although  such  acts  are  done  by  the  master  on  behalf  of  the 
owner  of  the  goods,  and  with  his  implied  authority,  so  as  to  bind 
him,  they  are  still  done  by  the  master  as  servant  of,  and  as  repre- 
senting the  shipowner.  And  the  shipowner  is  responsible  if  he 
exercises  that  power  improperly.  "  The  master  is  the  general 
agent  of  the  owner  for  the  purpose  of  the  voyage,  and  for  the 

(c)  (1890)  18  Sess.  Ca.  (4th),  153.  institute  a  suit  in  rem  on  behalf  of  cargo 

(<«)  The  Gratitudine,  (1801)  3  C.  Bob.  against  a  colliding  ship,  in  a  foreign 

240.  port,  see  per  Butt,  J.,  in  The  Keinbeck, 

(e)  As  to  the  master's  authority  to  (1889)  60  L.  T.  209  ;  6  Asp.  M.  C.  366. 

C— C.  D   D 
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Sect.  394. 


Authority 
to  incur 
expenses  for 
cargo  owner. 


Duty  to  com- 
municate 
with  cargo 
owner. 


exercise  of  that  agency  is  entrusted  with  powers,  to  be  used  at  his 
discretion,  in  which  the  owner  who  selects  him  is  satisfied  to 
confide.  If,  therefore,  the  master  exercises  a  power  which  circum- 
stances might  justify,  so  that  it  is  within  the  general  scope  of  his 
functions,  and  it  turns  out  that  the  facts  do  not  warrant  its  exercise 
in  the  particular  instance,  as,  for  instance,  if  he  unnecessarily 
throw  goods  overboard  in  a  panic,  or  sell  goods  without  justifying 
need,  the  owners  are  held  liable  for  his  acts,  according  to  the  rule 
'  omnia  facta  magistri  debet  prsestare  qui  eum  prseposuit ' — 
Pothier,  Louages  Maritimes,  48 ;  Ewbank  v.  Nutting  (/) ;  and 
for  a  like  reason  they  must  be  liable  for  his  culpable  omis- 
sions "(jr). 

296.  Where,  then,  it  becomes  in  prudence  necessary  to  incur 
extraordinary  expenses  for  the  preservation  of  the  cargo,  as  by 
unloading  and  drying  it,  or  by  employing  men  to  save  it  from  the 
wreck  of  the  ship,  the  master  is  authorized  to  incur  such  expenses 
on  behalf  of  the  owner  of  the  goods  (h).  And  if  he  has  properly 
incurred  and  paid  expenses  of  this  kind,  and  the  damage  arose 
from  causes  for  which  the  shipowner  was  not  responsible,  he  has  a 
lien  upon  the  goods  for  the  amount  (i) .  Also,  the  master  may,  if 
necessary,  raise  money  by  a  respondentia  bond  upon  the  goods,  in 
order  to  do  what  is  required  for  their  safety  (j). 

This  authority  of  the  master  does  not  arise  where  the  owner  of 
the  goods  or  his  representative  is  at  hand,  or  can  be  communi- 
cated with,  without  imprudent  delay  (A;).  The  power  is  analogous 
to  that  with  which  the  master  is  clothed,  when  necessary,  of 
selling  the  goods  at  a  port  of  refuge  if  they  cannot  be  prudently 
carried  to  their  destination.  And  the  cases,  to  be  referred  to 
presently,  upon  that  subject  show  how  strictly  the  master  is 


(/)  (1849)  7  C.  B.  797. 

(gr)  Per  WiUes,  J.,  Notara  v.  Hender- 
son, (1872)  L.  E.,  7  Q.  B.  p.  236.  And 
see  per  Brett,  L.  J.,  "Whitecross  Wire 
Co.  -0.  SaviU,  (1882)  8  Q.  B.  D.  653,  at 
p.  663. 

(/t)  Cargo  ex  Argos,  (1873)  42  L.  J., 
Adm.  49  ;  L.  K.,  5  P.  C.  134  ;  Hingston 
V.  Wendt,  (1876)  45  L.  J.,  Q.  B.  440  ;  1 
Q.  B.  D.  367  ;  Notara  v.  Henderson, 
(1872)  L.  R.,  7  Q.  B.  p.  235  ;  G.  N. 
Rail.  Co.  V.  Swaifield,  (1874)  43  L.  J.,  Ex. 
89  ;  L.  E.,  9  Ex.  132.     Of.  The  Norway, 


(1865)  16  E.  R.  92  ;  13  L.  T.  50;  3 
Moo.  P.  C.  (N.  s.)  245  ;  Br.  &  L.  404. 

(0  Hingston  v.  Vfendt,  (1876)  45 
L.  J.,  Q.  B.  440  ;  1  Q.  B.  D.  367.  Cf. 
G.  N.  Rail.  Co.  V.  Swaffield,  (1874)  43 
L.  J.,  Ex.  89  ;  L.  E.  9  Ex.  132. 

ij)  Cargo  ex  Sultan,  (1859)  Swabey, 
504  ;  The  Glen  Manna,  (1860)  Lush. 
115. 

(A)  Cargo  ex  Argos,  (1873)  42  L.  J., 
Adm.  49  ;  L.  E.,  5  P.  C.  134  ;  Cargo  ex 
Sultan;  supra. 


PORTS   OF   REFUGE.  403 

required  to  obtain  and  act  upon  instructions  from  the  owner  of    Sect.  1395. 
the  goods,  if  that  is  practicable  (Z). 

But  where  the  owner  was  at  the  port  into  which  the  ship  had 
put,  and  refused  to  give  any  instructions,  he  was  held  liable  to 
repay  expenses  which  the  master  had  properly  incurred  in  treating 
the  cargo,  in  order  to  carry  it  on  (m). 

296.  The  cargo  owner  is  only  bound  to  repay  expenses  which  Liability  of- 

CEtrffo  owiiGr 

have  been  incurred  specially  for  the  benefit  of  his  goods.    Expen-  for  expenses. 
diture  on  behalf  of  the  adventure  generally,  as,  for  example,  in 
putting  into  a  port  of  refuge,  can  only  be  charged  to  him  as  a 
matter  for  general  average  contribution,  of  which  we  shall  speak 
later. 

In  the  Cargo  ex  Argos  (n),  barrels  of  petroleum  had  been 
shipped  at  London  for  Havre.  The  authorities  at  Havre  would 
not  allow  them  to  be  landed  there,  and  the  shipper  failed  to  pre- 
sent the  bill  of  lading  and  take  delivery.  The  master,  therefore, 
brought  them  back  to  London.  It  was  considered  that  that  was 
the  best  course  that  could  be  taken  in  the  shipper's  interest ;  and 
the  shipowner  was  held  entitled  to  compensation  for  bringing 
them  back,  and  to  be  repaid  certain  expenses  at  Havre.  But 
he  was  not  allowed  to  charge  expenses  which  had  been  incurred 
in  endeavouring,  without  success,  to  land  the  goods  at  Honfleur 
and  Trouville. 

The  liability  for  the  expenses  appears  to  be  upon  the  owner  of 
the  goods  for  the  time  being ;  not  necessarily  upon  the  party  to 
the  contract  of  carriage  (o). 

297.  Again,  in  case  of  necessity,  the  master  has  power,  and  it  Authority  to 
is  his  duty,  to  sell  the  goods,  in  order  to  save  their  value,  or  goods  when 
some  part  of  it.     The  ship  may  have  reached  an  intermediate  "^"^^^^^y- 
port  with  the  goods  so  damaged,  or  perishing  from  their  own 
infirmities,  that  it  may  be  impossible  to  take  them  to  their 

{I)  Acatos  V.  Burns,  (1878)  47  L.  J.,  (»)  (1873)  42  L.  J.,  Adm.  49  ;  L.  K., 

Ex.  566  ;  3   Ex.  D.  282  ;  Australasian  5  P.  C.  184.     Of.  Christy  d.  Eow,  (1808) 

Steam   Nav.   Co.   v.    Morse  (1872)   17  1  Taun.  299. 

E.  E.  393  ;  L.  E.,  4  P.  C.  222  ;  8  Moo.  ((')  See  Christy  v.  Eow,  (1808)  1  Taun. 

P.  C.  (H-.  S.)  482 ;  The  Hamburg,  (1864)  300,  p.  315.     Cf.  Scaife  v.  Tobin,  (1832) 

33  L.  J.,  Adm.  116  ;  15  E.  E.  911  ;  12  1  L.  J.,  K.  B.  183 ;   3  B.  &  Ad.  523. 

Moo.  P.  C.  (N.  S.)  289  ;  Br.  &  L.  253  ;  But  this  seems  inconsistent  with  the 

infra,  s.  299.  right  of  the  party  to  the  contract  to 

(to)  Garriook  «.  Walker,  (1873)  1  Sess.  require  that  the  master  shall  do  what 

Ca.  (4th),  100.  becomes  necessary. 

D   D   2 
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Sect.  297.  intended  destination  without  sacrificing  them ;  or  the  cost  of 
putting  them  into  a  condition  in  which  they  might  be  carried  on 
may  be  so  great  as  to  exceed  their  value  when  put  in  order.  If, 
then,  the  master  is  the  only  person  within  reach  who  can  decide 
what  shall  be  done,  he  becomes  empowered  to  sell  the  goods  on 
behalf  of  their  owner. 

The  conditions  necessary  in  order  to  make  such  a  sale  valid 
are — (1)  that  a  real  necessity  must  exist  for  the  sale,  and  (2)  that 
it  must  be  practically  impossible  to  get  the  owner's  instruction  in 
time  as  to  what  shall  be  done. 

In  Cannan  v.  Meaburn  {p) ,  a  ship  on  a  voyage  from  Calcutta  to 
London  put  into  the  Mauritius  in  a  sinking  state,  the  effect  of  bad 
weather.  The  captain,  finding,  as  he  considered,  that  the  expense 
of  repairing  the  ship  would  be  so  great  as  to  frustrate  the 
adventure,  placed  her  and  her  cargo  at  the  disposal  of  the  Yice- 
Admiralty  Court,  and  they  were  sold  by  order  of  that  Court. 
Plaintiff  was  the  owner  of  seventy-two  chests  of  indigo,  which 
formed  part  of  the  cargo,  and  he  sued  the  shipowners  for  not 
delivering  them.  The  jury  found  that  the  ship  might  have  been 
repaired,  and  also  that  the  goods  might  have  been  transhipped  and 
forwarded.  It  was  held  that  the  sale  was  not  justified,  and  that 
the  shipowners  were  liable. 

In  the  Australasian  Steam  Nav.  Co.  v.  Morse  (q),  a  vessel  with  a 
cargo  of  wool  was  wrecked  off  the  coast  of  Queensland,  and  the 
wool  was  taken  out  of  her  in  a  damaged  state  and  brought  to 
Eoekhampton.  It  appeared  that  it  was  in  such  a  state  that  it 
could  neither  be  carried  on  nor  stored ;  that  it  would  in  two  or 
three  days  have  lost  nearly  all  value,  unless  it  were  at  once  treated 
by  various  processes ;  and  that  such  treatment  could  not  be  obtained 
on  a  large  scale.  The  wool  was  accordingly  sold  by  the  master 
to  a  number  of  purchasers  in  small  lots.  And  the  jury  found  that 
he  had  acted  for  the  best,  and  as  a  wise  and  prudent  man,  for 
the  interest  of  the  owners  of  the  wool.  It  was  held  in  the  Privy 
Council  that  the  sale  was  justified. 
Meaning  of  "  The  wor d  '  necessity, '  when  applied  to  mercantile  affairs,  where 

the  judgment  must  in  the  nature  of  things  be  exercised,  cannot,  of 

Cp)  (1823)  2  L.  J.  (o.  S.),  C.  p.  60  ;  1  mjira,  s.  211. 

Bang.  243,  465  ;  2  Moo.  633.     C£.  Under-  (i?)  (1872)  17  E.  E.  393  ;   L.  B.,  4 

wood  V.  Kobertson,  (1815)  4  Camp.  138.  P.  C.  222  ;  8  Moo.  P.  C.   (N.  S.)  482. 

Under   the  law  of   Germany,  see  The  Cf.  The  Yarkand,  (1903)  120  Fed.  Kep. 

August,  60  L.  J.,  P.  57 ;  (1891)  P.  328,  887. 
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course,  mean  an  irresistible  compelling  power.  What  is  meant  by  Sect.  397. 
it  in  such  cases  is  the  force  o£  circumstances  which  determine  the 
course  a  man  ought  to  take.  Thus,  where  by  the  force  of  circum- 
stances, a  man  has  the  duty  cast  upon  him  of  taking  some  action 
for  another,  and  under  that  obligation  adopts  a  course  which,  to 
the  judgment  of  a  wise  and  prudent  man,  is  apparently  the  best 
for  the  interest  of  the  persons  for  whom  he  acts  in  a  given 
emergency,  it  may  properly  be  said  of  the  course  so  taken  that  it 
was  in  a  mercantile  sense  necessary  to  take  it.  ...  A  sale 
of  a  cargo  by  the  master  may  obviously  be  necessary  in  the  above 
sense  of  the  word,  although  another  course  might  have  been  taken 
in  dealing  with  it.  For  instance,  if  in  this  case  the  wool,  which 
had  no  value  but  as  an  article  of  commerce,  could  have  been  dried 
and  re-packed,  and  then  stored  or  sent  on,  but  at  a  cost  to  the 
owner  clearly  exceeding  any  possible  value  of  it  to  him  when  so 
treated,  it  would  plainly  have  been  the  duty  of  the  mastw  to  sell, 
as  a  better  course  for  the  interest  of  the  owner  of  the  property, 
than  to  save  it  by  incurring  on  his  behalf  a  wasteful  expenditure. 
In  other  words,  a  commercial  necessity  for  the  sale  would  then 
arise,  justifying  the  master  in  resorting  to  it "  (r). 

298.  The  rule  thus  laid  down  was  approved  of  by  the  Court  of  Duty  to  save 
Appeal  in  Acatos  v.  Burns  (s).  But  the  subsequent  ease  of 
Atlantic  Mutual  Ins.  Co.  v.  Huth  (i)  shows  that  it  is  not  sufficient 
for  the  master  to  come  prudently,  and  in  good  faith,  to  the 
conclusion  that  a  sale  is  the  best  course  for  the  persons 
interested. 

A  ship,  with  a  valuable  cargo,  had  been  wrecked  on  April  19th, 
on  a  rock  off  Point  Padrone,  on  the  eastern  side  of  Algoa  Bay,  a 
place  distant  fifty  miles  by  sea  and  about  eighty  by  land  from  Port 
Elizabeth.  News  of  the  wreck  soon  reached  Port  Elizabeth,  and 
many  persons  came  to  the  scene  of  it.  The  captain,  after  taking 
advice,  decided  that  the  best  thing  to  be  done  was  to  sell  the  ship 
and  cargo  as  they  lay ;  and  accordingly  they  were  sold  by  auction, 
after  a  brisk  competition,  on  April  30th.  The  purchasers  rescued 
much  of  the  cargo,  but  on  the  19th  of  June,  while  a  large  part  was 

(r)  Australasian   Steam  Nav.  Co.  -v.  60  L.  J.,  P.  53  ;  (1891)  P.  131. 

Morse,  (1872)  L.  E.,  4  P.  C.  222,  per  Sir  (s)  (1878)  47  L.  J.,  Ex.  566  ;  3  Ex.  D. 

Montague  Smith,  at  p.  230.     Cf.  Phelps  282. 

r.  Hill,  60  L.  J.,  Q.  B.  382 ;  (1891)  1  (0  (1880)  16  Ch.  D.  474. 
Q.  B.  605  ;  7T.  L.  B.  319  ;  The  Curfew, 
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Sect.  298. 


Sale  of  cargo 
in  one  mass. 


still  on  the  wreck,  the  ship  went  to  pieces.  It  was  held  that  the 
sale  was  made  improperly,  without  any  implied  authority  from  the 
cargo  owners ;  and  that  their  underwriters,  to  whom  they  had 
abandoned,  were  entitled  to  claim  the  rescued  goods,  subject  to  an 
allowance  to  the  purchasers  for  salvage,  and  for  expenses  incurred 
in  saving  and  forwarding  them.  "  In  our  opinion,  purchasers  of  a 
cargofromamastercannot  justify  the  sale  unless  it  is  established 
that  the  master  used  all  reasonable  efforts  to  have  the  goods  con- 
veyed to  their  destination,  and  that  he  could  not  by  any  means 
available  to  him  carry  the  goods,  or  procure  the  goods  to  be 
carried,  to  their  destination  as  merchantable  articles,  or  could  not 
do  so  without  an  expenditure  clearly  exceeding  their  value  after 
their  arrival  at  their  destination.  ...  It  is,  in  our  opinion, 
under  these  circumstances  impossible  to  hold  that  it  is  established 
that  the  captain  could  not  have  induced  some  person  to  under- 
take the  salvage  of  the  cargo.  Certainly  the  master  did  not  use 
all  means  within  his  power,  or  make  any  effort  either  to  procure 
funds  for  enabling  him  to  save  the  cargo,  or  to  induce  others  to 
save  the  cargo  "  (u). 

A  further  impropriety  in  the  sale  was  that  the  ship  and  the 
various  portions  of  the  cargo,  not  all  exposed  to  equal  risks,  were 
all  sold  in  one  mass.  "  It  is  difficult  to  see  how,  as  against  the 
owners  of  the  goods  practically  not  perishable,  the  master  could 
under  any  circumstances  justify  the  sale,  in  one  mass,  of  the 
chances  of  saving  both  the  perishable  and  non-perishable  portions 
of  the  cargo,  and  the  vessel  "  (x). 


Owners  to  be 
communi- 
cated with 
if  practicable. 


299.  The  other  condition  of  the  master's  authority  to  sell  is 
that  the  owners  of  the  cargo  must  have  been  communicated 
with  and  their  instructions  taken  before  selling,  if  practicable. 
Whether  that  was  so  must  be  judged  having  regard  to  all  the 
circumstances  of  the  particular  case.  The  master  is  not  to  delay 
for  instructions  where  delay  would  be  clearly  imprudent.  But  if 
there  is  a  fair  expectation  of  obtaining  directions,  either  from  the 
owners  of  the  goods,  or  from  agents  known  by  the  master  to  have 
authority  to  deal  with  the  goods,  within  such  a  time  as  would  not 
be  imprudent,  the  master  must  make  every  reasonable  endeavour 


(a)  Atlantic  Mut.  Ins.  Co.  v.  Huth, 
(1880)  16  Ch,  D.  pp.  481,  483.  See  also 
Tronson  •<■.   Dent,  (1853)  14  B.  E.  159  ; 


8  Moo.  P.  0.  419  ;  Dnderwood  v.  Bobert- 
son,  (1815)  4  Camp.  138. 
(»)  (1880)16  Ch.  D.p.  483. 
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to  get  those  directions ;  and  his  authority  to  sell  does  not  arise    Sect.  299. 
until  he  has  failed  to  get  them  (j/). 

Should  the  master  fail  to  seek  for  instructions  when  he  might 
get  them,  or  should  he  act  against  the  instructions  he  receives, 
any  sale  or  hypothecation  of  the  cargo  he  may  make  under  those 
circumstances  is  wrongful  and  void. 

In  Acatos  v.  Burns  (z),  maize  had  been  shipped  in  a  general 
ship  at  Constantinople  for  Liverpool.  On  putting  into  Smyrna 
the  master  found  that  the  maize  had  become  heated,  and  could 
not  be  kept  on  board  without  danger  to  the  rest  of  the  cargo. 
He  therefore  discharged  it  into  lighters  ;  and  endeavours  were 
made,  without  success,  by  the  ship's  agent,  to  get  it  taken  to 
Liverpool  by  other  steamers. 

The  shipper  of  the  maize,  agent  of  the  owner  of  it,  was  com- 
municated with,  and  he  required  the  maize  to  be  forwarded ;  but 
after  about  a  fortnight's  delay  it  was  sold  by  auction,  in  spite  of 
the  shipper's  protest.  The  jury  found  that  the  sale  was  a  prudent 
measure  ;  but  that  it  was  not  of  such  urgent  necessity  as  to  give 
no  time  for  communicating  with  the  owner.  Held  that  the 
shipowner  was  liable  for  what  the  maize  would  have  been  worth 
to  the  owner  if  it  had  not  been  sold  (a). 

300.  Where  goods  have  been  sold  improperly  by  the  master,  shipowner 
he  is  responsible  for  their  value  (6).    And  if  the  sale  was  made  foHmproper 
by  him   in    good   faith,  meaning  to  perform  the  duties  of   his  ^^^^• 
employment  as  master,  but  was  improper,  then  the  shipowner  also 
is  responsible  for  his  act  to  the  owner  of  the  goods  (c).     And 
should  the  master  sell  fraudulently,  the  shipowner  will  still  be 
liable  on  the  contract  to  carry,  unless  he  is  excused  by  some 
exception. 

(y)  Australasian  Steam  Nav.  Co.  v.  on  the  shipowners,  both  having  con- 
Morse,  (1872)  17  E.  E.  393  ;  L.  K.,  4  P.  C.  curred  in  the  form  of  the  instructions. 
222  ;  8  Moo.  P.  C.  (N.  s.)  482  ;  The  Miles  v.  Haslehurst,  (1907)  12  Com.  Ca. 
Hamburg,  (1864)  32  L.  J.,  Adm.  161  ;  83 ;  23  T.  L.  E.  142. 
33  L.  J.,  Adm.  116 ;  15  E.  E.  911  ;  2  (*)  Tronson  v.  Dent,  (1853)  14  E.  E. 
Moo.  P.  C.  (N.  S.)  289  ;  Br.  &  L.  253 ;  159  ;  8  Moo.  P.  C.  419.  In  Atlantic 
The  Bonaparte,  (1850)  14  E.  E.  459  ;  8  Mut.  Ins.  Co.  v.  Huth,  (1880)  16  Ch.  D. 
Moo.  P.  C.  459  ;  3  W.  Eob.  298.  474,  the  action  against  the  master  was 

(«)  (1878)  47  L.  J.,  Ex.  566  ;  3  Ex.  D.  dismissed. 

282.  (c)  Cannan  v.  Meaburn,  (1823)  2  L.  J. 

(a)  Where  a  captain   acted  in  good  (o.  s.),  C.  P.  60  ;  1  Bing.  243;  2  Moo. 

faith  on  ambiguous    instructions,    but  633  ;  Ewbauk  -v.  Nutting,  (1849)  7  C.  B. 

misunderstood  them,   it  was  held  that  797  ;  Acatos  v.  Burns,  (1878)  47  L.  J., 

the  charterers  could  not  throw  the  loss  Ex.  566  ;  3  Ex.  D.  282. 
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Sect.  300. 


Though 
voyage 
terminated. 


Sale  without 
authority 
does  not 
transfer  the 
goods. 


"Unless  by  the 
law  of  the 
place  of  the 
transfer. 


Or  if  the  master  has  neglected  to  sell  the  goods  when  he  ought 
to  have  done  so,  having  regard  to  the  freighter's  interests,  the 
shipowner  is  answerable  for  the  consequences  of  that  neglect  (d). 

This  responsibility  of  the  shipowner  probably  continues, 
although  the  acts  or  omissions  of  the  master  have  occurred  after 
the  voyage  has  in  fact  been  abandoned,  and  though  the  completion 
of  the  voyage  may  have  been  prevented  by  excepted  perils.  For 
there  is,  it  seems,  an  implied  undertaking  on  the  part  of  the 
shipowner  that,  in  the  event  of  the  voyage  being  in  any  way 
prevented,  he  will  still,  by  his  servants,  do  whatever  may  be 
practicable,  either  to  tranship  and  forward  the  goods  to  the 
intended  destination,  or  to  preserve  them  and  deliver  them  over 
to  their  owners  (e). 

301.  Where  a  sale  of  cargo  has  been  made  by  the  master 
under  circumstances  which  gave  him  no  authority  to  sell,  and  the 
owner  of  the  cargo  has  done  nothing  to  ratify  the  master's  action, 
the  sale  does  not  pass  the  property  in  the  goods  to  the  purchaser. 
The  true  owner  remains  entitled  to  follow  and  claim  them, 
wherever  they  have  got  to  (/) ;  unless  the  goods  have  been  sold 
in  market  overt  to  a  purchaser  who  had  no  knowledge  of  the 
circumstances  (g). 

The  master's  authority  to  sell  is  to  be  determined  by  reference 
to  the  law  of  the  country  to  which  the  vessel  belongs,  wherever 
the  sale  may  have  taken  place.  By  the  act  of  shipping  the  goods 
authority  is  impliedly  conferred  upon  the  master  to  deal  with 
them,  subject  to  the  express  contract,  in  accordance  with  the 
rules  of  law  and  of  the  flag  (h). 

And  no  other  authority  than  that  can  be  implied.  But  if  the 
master  sells  the  goods  in  a  country  foreign  to  his  flag,  under 
circumstances  in  which  by  the  law  of  that  country  he  is  empowered 
to  do  so,  the  purchaser  acquires  a  good  title ;  although  by  the  law 
of  the  flag  the  master  may  not  have  had  authority  to  sell  under 
those  circumstances. 


{d)  Notara  t'.  Henderson,  (1872)  L.  R., 
7  Q.  B.  at  p.  236. 

(e)  Supra,  s.  293. 

(/)  Atlantic  Mutual  Ins.  Co.  v.  Huth, 
(1880)  16  Ch.  D.  474  ;  Freeman  v.  East 
India  Co.,  (1822)  5  B.  &  Aid.  617 ;  I 
D.  &  R.  234 ;  Morris  v.  Robinson, 
(1824)  3  B.  &  C.  196  ;  5  D.  &  R.  35. 

{g)  Benj.  Sale  (3rd),  pp.  7  et  seq. 


(A)  The  Gaetano  and  Maria,  (1882) 
51  L.  J.,  Adm.  67  ;  7  P.  D.  1,  137  ;  4 
Asp.  M.  C.  470  ;  The  Karnak,  (1869)  38 
L.  J.,  Adm.  57  ;  16  E.  K.  677  ;  L.  E.,  2 
A.  &  E.  289  ;  L.  R.,  2  P.  0.  505  ;  6  Moo. 
P.  C.  (N.  s.)  136;  Lloyd  «.  Guibert, 
(1865)  33  L.  J.,  Q.  B.  241  ;  35  L.  J., 
Q.  B.  74  ;  L.  R.,  1  Q.  B.  115  ;  6  B.  &  S. 
100,  120. 
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This  was  decided  in  Cammell  v.  Sewell  (i)  in  the  Exchequer  Sect.  301. 
Chamber.  A  cargo  of  deals  had  been  shipped  in  Eussia  for  an 
English  merchant  on  board  a  Prussian  vessel,  and  were  consigned 
to  him  at  Hull.  The  vessel  was  wrecked  on  the  coast  of  Norway  ; 
hut  the  cargo  was  saved,  and  might  have  been  sent  on.  The 
captain,  however,  sold  it  to  one  who  purchased  in  good  faith ; 
and  he  re-sold  it  to  the  defendants,  who  sent  it  to  England. 
There  it  was  claimed  by  the  plaintiffs  in  right  of  the  origin^,! 
owner. 

It  appeared  that  by  the  law  of  Norway  the  captain,  though 
responsible  to  his  owners  and  to  the  cargo  owners,  was  able  to  and 
did  confer  a  good  title  upon  the  innocent  purchaser.  That  being 
so,  it  was  held  by  the  Exchequer  Chamber  (Byles,  J.,  dissenting) 
that  the  property  passed  upon  the  sale,  and  did  not  again  change 
when  the  goods  were  brought  to  England.  "  We  think  that  the 
law  on  this  subject  was  correctly  stated  by  the  Lord  Chief  Baron 
in  the  course  of  the  argument  in  the  Court  below,  where  he  says, 
'  If  personal  property  is  disposed  of  in  a  manner  binding  according 
to  the  law  of  the  country  where  it  is,  that  disposition  is  binding 
everywhere ' ;  and  we  do  not  think  that  it  makes  any  difference 
that  the  goods  were  wrecked,  and  not  intended  to  be  sent  to  the 
country  where  they  were  sold  "  (j). 

302.  When  the  ship  has  been  disabled,  and  has  put  into  a  port  Ship  disabled, 
of  refuge,  it  is  clear  that  the  master,  acting  on  behalf  of  his 
employer,  the  shipowner,  must  'do  all  that  he  prudently  can  to 
preserve  the  ship,  and  to  earn  the  freight  by  completing  the 
voyage.  It  is  his  business  to  get  the  ship  repaired,  and  to  carry 
the  cargo  to  its  destination  in  her  (k) ;  and  if  that  cannot 
prudently  be  done,  he  ought  to  tranship  the  goods  into  another 
vessel  and  forward  them,  if  it  be  possible  to  do  so,  on  such  terms 
as  to  make  it  profitable  to  his  employer. 

But,  as  towards  the  owners  of  the  cargo,  there  has  been  some  Duty  to 
uncertainty  as  to  the  obligations  of  the  master  and  the  shipowner  complete 
■whom  he  represents.    Is  he  bound  to  repair  if  he  can  ?    And  if  ■^°y^se. 
he  does  repair,  is  he  bound  to  carry  on  the  goods  ?   And,  on  the 

(«)  (I860)  27  L.  J.,  Ex.  447  ;  29  L.  J.,"  (1904)  2  K.   B.  870.      Cf .   The  Eliza 

Ex.  350 ;  5  H.  &  N.  728.  Cornish,  (1853)  1  Spinks,  36. 

Cj')  See  Alcock  v.  Smith,  61  L.  J.,  Oh.  (70  See  Benson  v.  Chapman,  (1849)  2 
161  ;  (1892)  1  Ch.  288  ;  Embericos  v.  H.  L.  C.  696  ;  8  C.  B.  950  ;  The  Ham- 
Anglo-Austrian  Bank,  73  L.'J.,  K.  B.,993  ;  burg,  (1864)  33  L.  J.,  Adm.  p.  117. 
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Sect.  302.    other  hand,  if  he  does  not  repair,  must  he  seek  for  another  ship 
and  send  the  goods  on  ? 

"When  repairs  are  done  at  a  port  of  refuge,  the  cost  of  them  falls 
entirely  upon  the  shipowner  (I),  unless  the  damage  repaired  was 
the  result  of  a  general  average  sacrifice  (m) ;  and  it  seems  to  be 
certain  that  he  is  not  bound  to  incur  the  cost  of  repairing  the  ship, 
so  as  to  enable  her  to  complete  the  voyage,  if  that  cost  will  exceed 
the  value  of  the  ship  when  repaired,  together  with  the  net  freight 
which  she  can  earn  by  completing  the  voyage.  Though  if  he  does 
so  he  must  still  bear  the  whole  expense  (n).  Where  the  ship  is  in 
this  sense  not  worth  repairing,  the  shipowner  is,  in  a  business 
sense,  prevented  from  carrying  the  goods  to  their  destination ; 
and  if  the  preventing  causes  are  excepted,  he  is  excused  from 
performing  his  contract  (o). 

If,  however,  the  ship  can  be  repaired  without  unreasonable 
sacrifice  on  the  part  of  the  shipowner,  and  funds  for  the  purpose 
can  be  procured,  then  he  is  bound  to  repair  her;  and,  having  done 
so,  is  bound  to  carry  on  the  goods  to  their  agreed  destination. 
He  has  not  in  that  case  been  prevented,  in  a  business  sense,  from 
performing  his  contract. 

Abbott,  dealing  with  the  duties  of  the  master  to  the  owners  of 
the  cargo,  said  (^s)  :  "The  disposal,  however,  of  the  cargo  by  the 
master  is  a  matter  that  requires  the  utmost  caution  on  his  part. 
He  should  always  bear  it  in  mind  that  it  is  his  duty  to  convey  it  to 
the  place  of  destination.  This  is  the  purpose  for  which  he  has  been 
entrusted  with  it,  and  this  purpose  he  is  bound  to  accomplish  by 
every  reasonable  and  practicable  method."  And  Lord  Denman, 
C.  J.,  in  Shipton  v.  Thornton  (5),  after  quoting  this  passage,  said : 
"  It  is  clear  that  by  the  contract  the  shipowner  (and  the  master 
as  his  agent)  is  bound  to  carry  the  goods  to  their  destination  if 
not  prevented  by  some  event  which  he  has  not  occasioned  and 
over  which  he  has  no  control." 
In  Moss  V.   Smith  (r),   Cresswell,   J.,   put  the  matter  very 

(l)  Benson  r.  Duncan,  (18i9)  17  L.  J.,  C.  B.   (N.   s.)  772;   Worms  r.  Storey, 

Ex.  238  ;  18  L.  J.,  Ex.  169  ;  3  Ex.  644  ;  (1856)  25  L.  J.,  Ex.  1  ;  11  Ex.  427. 

Hallett  r.  Wigram,  (1850)  19  L.  J.,  C.  P.  Qj-)  (5th),  p.  241  ;  (13th),  p.  412.    Cf. 

281  ;  9  C.  B.  580.  Hansen  v.  Dunn,  (1906)  11  Com.  Ca.  100, 

(ot)  See  Ch.  XII.  at  p.  102. 

(«)  Benson    r.    Duncan,    Hallett    v.  (q)  (1838)  9  A.  &  E.  314,  at  p.  333. 

Wigram,  w^wa.  (»■)   (1850)  19  L.  J.,  C.  P.  225,  p.  230. 

(o)  De  Guadra   v.  Swann,  (1864)   16 
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distinctly  :  "  What  is  the  contract  between  the  shipowner  and  a  Sect.  80S. 
person  who  puts  goods  on  board  to  be  carried  on  freight  ?  The 
shipowner  contracts  to  carry  them  from  port  to  port :  his  contract, 
in  the  first  instance,  would  be  absolute,  but  he  introduces  an 
exception, '  unless  prevented  by  the  perils  of  the  sea.'  Now,  when 
is  a  shipowner  said  to  be  prevented  by  the  perils  of  the  sea  from 
fulfilling  his  contract  ?  Why,  when  the  ship  is  so  much  damaged 
by  perils  of  the  sea  as  to  be  rendered  incapable  of  performing  the 
voyage.  That  is  the  case  when  perils  of  the  sea  are  the  only 
exception  introduced  into  the  contract.  When  a  ship  has  sustained 
sea  damage  to  a  certain  extent,  she  is  not,  therefore,  incapable  of 
performing  the  voyage  because  she  wants  repairs  ;  otherwise  the 
most  casual  injury,  as  the  loss  of  the  rudder,  without  which  a 
ship  could  not  navigate  in  safety  a  single  mile,  would  render  her 
incapable.  If  a  ship  sustains  so  much  sea  damage  that  she  cannot 
be  repaired  :  if  she  is  at  a  place  where  she  cannot  be  repaired 
and  rendered  competent  to  navigate,  then  she  is  prevented  from 
fulfilling  the  voyage  by  perils  of  the  sea.  The  Courts  have  also 
engrafted  this  further  qualification,  that  if  the  owner  can  show 
that  the  damage  sustained  by  the  perils  of  the  sea  is  so  great  that 
he  could  not  prudently  and  reasonably  be  called  upon  to  repair 
the  damage,  that  he  is  then  prevented  from  fulfilling  his  contract 
by  perils  of  the  sea,  and  he  may  treat  such  damage  as  a  total 
loss ;  and  the  language  of  the  Courts  is,  that  such  a  measure  of 
damage  is  a  total  loss  of  the  ship  "  (s). 

A  difl'erent  view  of  the  shipowner's  obligation  was  taken  in  the 
careful  judgment  of  Cockburn,  C.  J.,  concurred  in  by  Mellor,  J., 
in  Attwood  v.  Sellar  (t).  But  the  doctrine  of  that  judgment  has 
been  dissented  from  (u).  And  the  rule  is  now  established  that  the 
shipowner  is  bound  to  repair  and  complete  the  voyage,  unless  the 
damage  by  excepted  perils  is  such  that  it  would  be  unreasonable 
to  require  him  to  repair  her  (x). 

"  In  order  to  show  that  she  (the  ship)  was  prevented  from 

(s)  And"  see  per  Blackburn,    J.,  in  D.  342. 
Wilson  i:  Bank  o£  Victoria,  (1867)  L.  K.,  (w)  See  per  Lord  Blackburn,  in  Svend- 

2  Q.  B.  203,  p.  211  ;   per  Brett,  J.,  in  sen    v.  WaUace,   (1885)   10  A.  C.  40i, 

Mavro  v.  Ocean  Mar.  Ins.  Co.,  (187i)  p.  417. 

L.  R.,  9  C.   P.  595,  p.  601  ;   and  per  (x)  Assicurazioni   General!   o.   Bessie 

Lindley,  J.,  in  Hill  v.  Wilson,  (1879)  4  Morris  S.S.  Co.,  61  L.  J.,  Q.  B.  754  ; 

C.  P.  D.  329,  p.  333.  (1892)  1  Q.  B.  571 ;  (1892)  2  Q.  B.  652. 

(0  (1879)  48  L.  J.,  C.  P.  764  ;  4  Q.  B. 
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performing  the  voyage  agreed  upon  by  the  perils  of  the  sea,  she 
must  have  become  unnavigable  for  that  voyage,  either  on  the 
ground  that  it  was  impossible  to  get  her  afloat  again,  or  that  on 
account  of  the  extraordinary  expenditure  necessary  for  that 
purpose  it  would  be  unreasonable  to  require  the  shipowner  to 
incur  it "  (y). 

And  where  the  shipowner  has  in  fact  repaired  the  ship  at  the 
port  of  refuge,  and  might  have  carried  on  the  cargo  in  her,  his 
failure  to  do  so  is  a  breach  of  the  contract,  whether  the  repairing 
could  reasonably  have  been  required  or  not  {z). 

303.  There  is,  however,  still  some  uncertainty  as  to  the  precise 
test  to  be  applied  in  determining  whether  the  shipowner  is 
absolved  from  further  carrying  the  goods.  In  estimating  whether 
he  can  reasonably  be  required  to  repair  the  ship,  for  that  pur- 
pose, ought  the  freight  which  will  be  earned  by  completing  the 
voyage  to  be  taken  into  account  ?  And  ought  the  value  of  the 
ship  if  sold  in  her  damaged  state  to  be  considered  ? 

If  the  obligation  to  repair  and  proceed  depends  upon  whether 
the  shipowner  would  thereby  sustain  a  pecuniary  loss,  it  is 
obvious  that  both  these  elements  should  generally  be  brought 
into  the  calculation.  But  if  the  true  test  is  whether  the  ship,  as 
a  ship,  is  worth  repairing,  that  is  to  say,  whether  when  repaired 
she  will  be  worth  the  cost  of  repairing,  those  elements  should  be 
excluded. 

In  Assicurazioni  Generali  v.  Bessie  Morris  S.S.  Co.  (a),  the 
Court  of  Appeal,  afi&rming  Collins,  J.,  held  that  the  shipowner 
was  bound  to  repair  and  complete  the  voyage,  if  that  was 
practicable  in  a  business  sense.  Collins,  J.,  had  considered  that 
a  test  of  this  would  be  whether  the  ship  was  a  constructive  total 
loss.  But  Lord  Esher  thought  that  the  rules  as  to  constructive 
total  loss  were  not  applicable  as  between  shipper  and  shipowner. 
VV^ithout  suggesting  a  definite  test,  Lord  Esher  said :  "  If  the 
cost  of  the  repairs  necessary  to  enable  her  to  complete  the 
voyage  contracted  for  would  be  more  than  the  benefit  which  the 
owner  would  derive  from  them,  then  it  would  be  impossible  in  a 
business  sense  to  repair  her." 


(y)  Per  Bowen,  L.  J.,  (1892)  2  Q.  B.  at 
p.  659.  The  perishable  nature  o£  the 
cargo  may  also  be  a  reason :  See  The 
Savoua,  69  L.  J.,  P.  95  ;  (1900)  P.  252, 
infra,  s.  303  ;  Hansen  v.  Dunn,  (1906) 


11  Com.  Ca.  100 ;  22  T.  L.  R.  458. 

{z)  Assicurazioni  Generali  v.  Bessie 
Morris  S.S.  Co.,  supra. 

[a]  61  L.  J.,  Q.  B.  754  ;  (1892)  1  Q.B. 
571  ;  (1892)  2  Q.  B.  652. 
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The  questions  of  difficulty,  however,  are  whether  it  is  sufficient  Sect.  303. 
for  the  shipowner,  in  order  to  excuse  himself,  to  show  that  he 
will  not  under  all  the  circumstances  be  benefited  by  repairing 
and  completing  the  voyage ;  or,  on  the  other  hand,  whether  he 
is  bound  to  repair  and  proceed  if  he  can  repair  the  ship  without 
losing  by  that. 

It  is  submitted  that  the  value  of  the  damaged  ship,  as  a  ship.  Value  of  ship, 
is  not  an  element  to  be  considered.  If  it  were,  the  shipowner's 
obligation  to  the  shipper  would  depend  upon  the  market  for 
damaged  ships  at  the  port -of  refuge,  and  might  disappear, 
although  the  damage  suffered  were  only  slight.  But  it  seems 
that  the  value  of  the  damaged  ship  as  a  wreck  (or  its  value  for 
purposes  of  breaking  up)  ought  to  be  taken  into  account  (&). 

The  question  whether  the  freight  which  may  be  earned  by  Value  of 
completing  the  voyage  should  be  brought  into  account  is  more  "^^'^  '' 
difficult.  It  may  seem  reasonable  to  require  the  shipowner  to 
repair  if  he  can  thereby  earn  a  freight  which  will  repay  the  cost ; 
even  though  the  repaired  ship  alone  will  not  be  worth  that  cost. 
On  the  other  hand,  it  seems  anomalous  to  allow  the  measure  of 
the  shipowner's  obligation  to  depend  upon  whether  the  freight 
has  been  paid  in  advance  or  not.  Where  freight  has  been  paid 
in  advance  the  shipowner  retains  it,  although  the  voyage  be 
abandoned  (c).  His  obligation  to  complete  the  voyage  in  such  a 
case  should  not  be  lower  than  where  the  freight  depends  on 
arrival  at  the  destination.  Either,  then,  the  freight  should  be 
brought  into  the  calculation  whether  it  is  payable  in  advance  or 
upon  arrival,  or  else  the  obligation  to  repair  and  proceed  should 
be  confined  to  cases  in  which  the  value  of  the  repaired  ship  will 
equal  the  cost  of  repairing. 

In  The  Savona  (d)  the  question  was  whether  the  condition  of 
the  cafgo  justified  the  abandonment  of  the  voyage.  The  cargo 
(coals)  had  been  wetted,  and,  at  the  time  when  the  shipowners 

(i)  On  the  COTresponding  question  in  2  Man.  &  G.  593  ;  and  see  Arnould,  Mar. 

relation  to  constructive  total  loss,  see  Insur.  (8th),  s.  1124  ;  McAithur,  Insur. 

Macbeth  v.  Maritime  Insurance  Co.,  77  (2nd)  149  ;  Lowndes,  Insur.  s.  228. 

L.  J.,  K.  B.  498  ;  (1908)  A.  G.  144  ;  11  (e)  De  Silvale  o.  Kendal,  (1815)  4  M. 

Asp.  M.  C.  52  ;  13  Com.  Ca.  222  ;   24  &  S.  37  ;  Havelock  v.  Geddes,  (1809)  10 

T.  L.  E.  403 ;  Marine  Insurance  Act,  East,  555  ;  Byrne  v.  SohiUer,  (1871)  40 

1906,  s.  60  ;  also  Blairmore  Sailing  Ship  L.  J.,  Ex.  40,  177  ;  L.  E.  6  Ex.  20,  319. 

Co.  ■!).  Macredie,  (1898)A.  C.593,p.  603;  {d)  69  L.  J.,  P.  95;    (1900)   P.  252. 

Moss  V.  Smith,  (1850)  19  L.  J.,  C.  P.  225  ;  Cf,  Hansen  v.  Dunn,  (1906)  11  Com.  Ca. 

9  C.  B.  94.     Cf.  Young  v.  Turing,  (1841)  100  ;  22  T.  L.  E.  458. 
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Sect.  303.  refused  to  carry  it  forward,  it  had  been  landed  at  a  port  of 
refuge,  and  could  not  safely  be  reshipped.  Later,  however,  it 
became  sufficiently  dry  to  be  carried  on,  if  the  small  coal  were 
separated.  Gorell  Barnes,  J.,  held  that  the  refusal  to  complete 
the  voyage  was  justified.  The  master  "  was  not  bound  to  wait 
for  weeks,  or  it  might  be  months,  to  ascertain  whether  it  would 
be  fit  at  some  future  date,  when  something  had  happened,  in  the 
way  of  further  drying,  or  something  had  been  done  to  it  in  the 
way  of  screening." 

Shipowner's         304.  The  voyage  ought  to  be  completed  in  the  same  ship. 

tranship.  But  "  if  by  reason  of  the  damage  done  to  the  ship,  or  through 

want  of  necessary  materials,  she  cannot  be  repaired  at  all,  or  not 
without  very  great  loss  of  time,  the  master  is  at  liberty  to 
procure  another  ship  to  transport  the  cargo  to  the  place  of 
destination "  (e).  And  having  done  so,  although  at  a  rate  of 
freight  lower  than  that  agreed  for  in  the  original  contract,  he 
will  be  entitled  to  the  full  agreed  freight  should  the  goods 
arrive  (/). 

When,  as  in  a  case  of  that  kind,  the  master  effects  the 
transhipment  for  the  benefit  of  the  shipowner,  he  must  be 
regarded  as  contracting  on  his  behalf,  and  not  as  agent  for  the 
owner  of  the  cargo  {g) ;  and  the  shipowner  continues  under  the 
same  risks  and  obligations  to  the  cargo  owner  during  the  sub- 
stituted transport  as  he  would  have  been  under  if  the  conveyance 
had  been  continued  in  his  own  ship. 

In  The  Bernina(/i),  the  master,  after  a  collision,  had 
transhipped  the  goods  into  The  Avebury,  under  bills  of  lading 
which  excepted  negligence  in  navigation.  The  transhipment 
was  justifiable,  and  was  done  on  account  of  the  shipowners,  with 
a  view  to  earning  the  freight,  and  not  on  account  of  the  plaintiff, 
the  cargo  owner.  The  original  shipment  was  under  a  charter- 
party  which  did  not  except  negligence.  The  goods  were  lost  by 
negligent  navigation  of  The  Avebury.  Sir  J.  Hannen  held  that 
the  shipowners  were  liable;  they  "  were  not  entitled  as  between 

(«)  Abbott    (5th),    p.    240 ;     (13th),  D.  216. 

p.  411.    And  see  Luke  v.  Lyde,  (1759)  (^7)  See  Matthews  r.  Gibbs,  (1860)  30 

2  Burr.  882  ;  Matthews  v.  Gibbs,  (I860)  L.  J.,  Q.  B.  55. 

30  L.  J.,  Q.  B.  55.  (h)  (1886)  55  L.  J.,  Adm.  65  ;  12  P.  D. 

(/)  Shipton  c.   Thornton,   (1838)   8  36  ;  1 3  A.  C.  1 ;  6  Asp.  M.  C.  257. 
L.  J.,  Q.  B.  73  ;  9  A.  &  E.  314  ;  1  P.  & 
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themselves  and  the  plaintiff  to  substitute  any  other  terms  upon    Sect.  304. 
■which  the  cargo  was  to  be  carried  than  those  which  had  been 
agreed  upon  in  the  original  charter-party." 

But  the  shipowner  is  not  bound  to  employ  another  vessel  to 
complete  the  voyage  to  his  own  loss.  If,  therefore,  the  only 
terms  upon  which  another  ship  can  be  got  are  such  that  the 
whole  agreed  freight  and  more  will  be  absorbed  by  the  expenses 
of  forwarding,  the  master  is  entitled,  and  in  duty  to  the  ship- 
owner is  bound,  to  abandon  the  voyage  unless  he  can  complete 
it  in  his  own  ship.  And,  presumably,  the  same  is  true  where 
the  freight  has  been  paid  in  advance. 

304a.  A  shipowner,  or  shipmaster  (if  communication  with  the 
shipowner  is  impossible),  will  be  allowed  a  reasonable  time  in 
which  to  decide  what  course  he  will  adopt  in  such  cases  as  those 
under  discussion ;  time  must  be  allowed  to  him  to  ascertain  the 
facts,  and  to  balance  the  conflicting  interests  involved,  of  ship- 
owner, cargo  owner,  underwriters  on  ship,  cargo,  and  freight.  But 
once  that  time  has  elapsed,  he  is  bound  to  act  promptly  according 
as  he  has  elected  either  to  repair,  or  abandon  the  voyage,  or 
tranship.  If  he  delays,  and  owing  to  that  delay  a  perishable 
cargo  suffers  damage,  the  shipowner  will  be  liable  for  that 
damage ;  he  cannot  escape  that  obligation  by  pleading  the 
absence  of  definite  instructions  from  the  owners  of  cargo  or  their 
underwriters,  since  he  has  control  of  the  cargo  and  is  entitled  to 
elect.  Thus,  in  Hansen  v.  Dunn  (i)  the  shipowner  was  held 
liable  for  damage  suffered  by  a  cargo  of  maize,  which  he  had 
kept  in  the  ship's  hold  during  an  unreasonable  delay  in  electing 
what  course  he  should  adopt.  "  If  instead  of  promptly  tranship- 
ping, he  preferred  to  negotiate  for  that  to  which  he  was  not 
entitled,  a  pro  rata  freight  on  discharge  of  the  maize  at  Cape 
Town,  he  had  no  right  in  order  to  obtain  that  advantage  to  keep 
the  goods  meanwhile  where  he  knew  that  they  were  daily 
suffering  damage  and  might  thereby  become  unmerchantable. 
If  he  wished,  for  his  own  advantage,  to  delay  action,  it  could 
only  be  done,  in  common  fairness,  by  his  incurring  the  expense 
involved  in  his  doing  his  best  for  the  goods  by  discharging  them 
out  of  The  Closeburn's  hold  "  (k). 

(i)  (1906)  11  Com.  Ca.  100  ;  22  T.  L.  (S)  Kennedy,  J.,  11  Com.  Ca.  at  p.  105. 

B,  458. 
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305.  Even  though  it  is  decided  neither  to  complete  the  voyage 
in  the  original  ship  nor  by  transhipment,  the  master  is  bound, 
as  we  have  seen,  to  take  such  steps  as  may  be  prudent  to  protect 
the  interests  of  the  cargo  owners ;  the  shipowner  being  respon- 
sible for  his  performance  of  that  duty.  If,  then,  the  further 
prosecution  of  the  voyage  is  abandoned,  the  master  has  power, 
and  he  ought,  to  act  for  the  cargo  owners  in  transhipping,  or 
making  such  other  arrangements  as  may  be  in  prudence  requi- 
site ;  and  he  may  contract  on  their  behalf  for  the  forwarding  of 
the  goods.  If  it  is  practicable  he  should  obtain  their  instructions 
before  doing  so ;  but  where,  owing  to  the  perishable  nature  of 
the  cargo,  or  to  the  expense  of  storing  it,  it  would  be  plainly 
imprudent  to  delay  until  they  have  been  communicated  with,  he 
has  authority  to  act  without  instructions  [l).  And  if  means  of 
forwarding  the  goods  to  their  destination  upon  advantageous 
terms  may  be  obtained  by  reasonable  exertions,  then  it  seems 
that  the  shipowner,  through  his  master,  is  bound  to  act  for  the 
cargo  owners  in  that  way  (m). 

"  The  case  now  put  supposes  an  inability  to  complete  the 
contract  on  its  original  terms  in  another  bottom,  and,  therefore, 
the  owner's  right  to  tranship  will  be  at  an  end ;  but  still,  all 
circumstances  considered,  it  may  be  greatly  for  the  benefit  of  the 
freighter  that  the  goods  should  be  forwarded  to  their  destination 
even  at  an  increased  rate  of  freight ;  and  if  so,  it  will  be  the 
duty  of  the  master,  as  his  agent,  to  do  so.  In  such  a  case  the 
freighter  will  be  bound  by  the  act  of  his  agent,  and  of  course  be 
liable  for  the  increased  freight.  The  rule  will  be  the  same 
whether  the  transhipment  be  made  by  the  shipowner  or  by  the 
master  ;  and  in  applying  it  circumstances  make  it  necessary,  on 
the  one  hand,  to  repose  a  large  discretion  in  the  master  or  owner, 
while  the  same  circumstances  require  that  the  exercise  of  that 
large  discretion  should  be  very  narrowly  watched  "  {n). 


(0  Shipton  i:  Thornton,  (1838)  9  A. 
&  B.  p.  337  ;  Matthews  t,.  Gibbs,  (1860) 
30  L.  J.,  Q.  B.  55.  Cf .  Gibbs  v.  Grey, 
(1857)  26  L.  J.,  Ex.  286  ;  2  H.  &  N.  22. 

(ill)  Sliipton  V.  Thornton,  (1838)  8 
L.J.,Q.B.73;  9  A.  &  B.  3U  ;  1  P.  &  D. 
21G  ;  Cannan  r.  Meaburn,  (1823)  2  L.  J. 
(o.  s.),  C.  P.  60  ;  1  Bing.  243  ;  2  Moo.  633 ; 
Abbott  (5th),  p.  240;  (13th),  p.  411  ; 
Aug.  Carr.  s.  187.     Cf.  The  Gratitudine, 


(1801)  3  C.  Eob.  240  ;  The  Hambnrg, 
(1864)  32  L.  J.,  Adm.  161;  33  L.  J., 
Adm.  116  ;  15  E.  E.  911  ;  2  Moo.  P.  C. 
(N.  s.)  289  ;  Br.  &  L.  263  ;  Attwood  r. 
Sellar,  (1880)  49  L.  J.,  Q.  B.  515  ;  4 
Q.  B.  D.  342  ;  5  Q.  B.  D.  286  ;  Niagara 
V.  Cordes,  (1858)  21  Howard,  U.  S.  R  7. 
(n)  Per  Lord  Denman,  C.  J.,  Shipton 
V.  Thornton,  (1838)  9  A.  &  E.  at  p.  337. 
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306.  A  contract  thus  made  by  the  master  must  be  fair  in  the    ^^'=*-  ^06. 
interest  of  the  owner  of  the  goods,  or  he  will  not  be  bound  by  Contract  for 
it  (o).    In  Matthews  v.  Gibbs(o),  The  Planter  had  been  chartered  muet'bTfa^r. 
by  the  defendants  to  bring  a  cargo  of  guano  from  the  Chincha 
Islands  to  England,  for  a  freight  of  70s.  a  ton.     A  cargo  was 
loaded  at  the  Islands  and  the  vessel  returned  to  Callao,  whence 
she  was  finally  to  clear.     Advances  were   then   made  by  the 
defendants'  agents  against  the  freight.   After  sailing  from  Callao 
The  Planter  was  compelled  to  put  back  owing  to  a  leak,  and  it 
was  found  that  the   cargo   must    be   discharged.     The  master 
thereupon   chartered   The  Alarm    and  another   vessel  to  take 
the   cargo  on ;    the    defendants'  agents    at  Callao  refusing   to 
interfere. 

The  freight  made  payable  by  the  charter  of  The  Alarm  was 
70s.  a  ton,  though  the  ruling  freight  at  the  time  from  Callao  to 
England  was  40s.  a  ton  ;  but  by  private  arrangement  the  differ- 
ence of  30s.  a  ton  was  to  be  paid  by  the  master  of  The  Alarm  to 
the  master  of  The  Planter.  The  defendants,  however,  refused  to 
pay  the  70s.  a  ton  without  first  deducting  the  advances  already 
made  by  them  to  The  Planter  at  Callao;  and  it  was  held  that 
they  were  not  liable  to  do  so.  The  Alarm  must  be  considered 
to  have  been  chartered  on  behalf  of  the  owner  of  The  Planter, 
and  not  of  the  defendants ;  for  otherwise  it  would  have  been  a 
fraud  upon  them :  and  no  greater  lien  for  freight  was  given  to 
the  owners  of  The  Alarm  than  was  possessed  by  the  owners  of 
The  Planter. 

It  was  also  held  that  if  the  charter  of  The  Alarm  was  made 
on  behalf  of  the  defendants  it  was  made  without  authority.  "  It 
must  be  understood  that  this  implied  authority  of  the  master  is 
co-extensive  with,  and  limited  by,  the  necessity  out  of  which  it 
arises,  just  as  it  also  is  when  he  acts  under  extraordinary  circum- 
stances as  the  agent  of  his  owners  with  regard  to  pledging  their 

credit,  or  the  ship  itself,  for  necessaries  for  the  ship Now 

in  this  case  it  is  clear  there  was  no  necessity  for  the  contract  into 
which  Carlisle,  the  master,  entered.  There  might  be  a  necessity, 
indeed,  under  the  particular  circumstances  for  his  procuring  other 
vessels  in  order  to  transmit  the  cargo  to  its  place  of  destination ; 

(o)  Matthews  v.  Gibbs,  (1860)  30  L.  J.,  Q.  B.  55  ;  Gibbs  i:  Grey,  (1857)  26  L.  J., 
Ex.286;  2H.  &N.22. 

C. — 0.  B   E 
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Sect.  306.    but  there  was  none  for  his  entering  into  a  contract  to  pay  freight 
at  the  rate  of  70s.  per  ton  "  {p). 


Effect  on 
freight  of 
abandoning 
voyage. 


307.  Should  the  master  relinquish  the  attempt  either  to  carry 
on  the  goods  in  his  own  ship  or  to  send  them  to  their  destination 
in  another  ship,  he  will  thereby  wholly  abandon  any  claim  for 
freight  in  respect  of  tliem,  unless  it  has  been  made  payable  in 
advance,  or  irrespective  of  delivery.  Where  freight  is  only  pay- 
able on  delivery,  no  part  is  earned  until  it  is  earned  completely. 
So  that  whether  the  abandonment  of  the  voyage  be  due  to  in- 
ability, or  prevention  of  the  ship(g'),  or  to  the  necessity  of  selling 
the  goods,  either  to  raise  funds  for  the  ship's  repairs  (r)  or 
in  their  owner's  interest  (s),  the  shipowner  loses  the  whole  freight. 

On  the  other  hand,  if  the  cargo  be  accepted  at  the  port  of 
refuge  under  an  agreement  that  delivery  there  shall  be  treated 
as  a  performance  by  the  shipowner  of  his  contract  (t) ;  or  if  the 
owner  of  the  goods,  by  any  act  or  default,  prevents  the  shipowner 
from  carrying  them  on  to  their  destination  (u),  the  whole  of  the 
freight  becomes  at  once  payable. 

Also  sometimes  the  shipowner  becomes  entitled,  by  agreement, 
on  delivery  at  a  port  of  refuge,  to  freight  in  proportion  to  the 
part  of  the  voyage  which  has  been  accomplished.  This  subject 
will  be  discussed  more  fully  hereafter  (x).  Here  it  is  enough  to 
say  that  no  agreement  of  this  kind  can  arise,  by  implication, 
unless  the  cargo  owner  has  consented  to  accept  the  goods  under 
circumstances  which  left  him  an  option  to  have  them  carried  on 
to  their  destination  by  the  shipowner,  in  his  own  or  some  other 
vessel  iy) . 


{]})  Per  Cockburn,  C.  J.,  (1860)  30 
L.  J.,  Q.  B.  p.  63. 

(y)  Cook  V.  Jennings,  (1797)  7  T.  R. 
381  ;  Metcalfe  v.  Britannia  Ironworks 
Co.,  (1877)  46  L.  J.,  Q.  B.  443  ;  1 
Q.  B.  D.  613  ;  2  Q.  B.  D.  423  ;  The 
Kathleen,  (1874)  43  L.  J.,  Adm.  39 ; 
L.  R.,  4  A.  &  E.  269  ;  The  Cito,  (1881) 
.^il  L.  J.,  Adm.  1  ;  7  P.  D.  5  ;  4  Asp. 
M.  C.  468. 

()•)  Hopper  ■».  Burness,  (1876)  45 
L.  J.,  C.  P.  377  ;   1  C.  P.  D.  137. 

(f)  Vlierboom  v.  Chapman,  (1844)  13 
L.  J.,  Ex.  384  ;  13  M.  &  W.  230  ; 
Hunter  «.  Prinsep,  (1808)  10  East,  378  ; 
Hill  V.  Wilson,  (1879)  48  L.  J.,  C.  P. 


764  ;  4  C.  P.  D.  329  ;  The  Industrie,  63 
L.  J.,  P.  84  ;  (1894)  P.  58.  Cf.  PhiU. 
Ins.,  s.  1634. 

(0  See  Christy  J).  Row,  (1808)  1  Taun. 
300. 

(u)  Cargo  ex  Galam,  (1863)  33  L.  J., 
Adm.  97  ;  15  E.  R.  883  ;  2  Moo.  P.  C. 
(N.  s.)  216  ;  The  Soblomsten,  (1866) 
L.  R.,  1  A.  &  E.  p.  297.  See  Blasco  i. 
Fletcher,  (1863)  32  L.  J.,  C.  P.  284  ;  14 
C.  B.  (n.  S.)  147  ;  infra,  s.  554. 

[x)  Chap.  XVI. 

(y)  Hopper  r.  Burness,  (1876)  45  L.  J., 
C.  P.  377 ;  1  C.  P.  D.  137 ;  Hill  r. 
Wilson,  (1879)  48  Li  J.,  C.  P.  764  ;  4 
C.  P.  D.  329. 


at  sea. 
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308.  Where  the  vessel  has  been  abandoned  at  sea  by  the  master    Sect.  308. 
and  crew,  without  any  intention  of  returning  to  her,  the  freighter  Abandonment 
is  entitled  to  treat  the  contract  as  abandoned  ;  so  that  if  she  be 
brought  into  port  by  salvors,  he  may  claim  the  goods  without 
becoming  liable  to  pay  freight  (z). 

In  The  Cito  (a),  the  Court  of  Appeal  decided  that  the  shipowner 
had  no  claim  for  freight  after  the  abandonment ;  but  declined  to 
say  that  that  put  an  end  to  the  contract  of  affreightment.  By 
the  abandonment  the  shipowners  gave  the  cargo  owners  a  right 
to  elect  to  treat  the  contract  as  at  an  end.  "  We  do  not  decide 
"what  would  have  been  the  result  if,  after  the  ship  had  been 
brought  in  as  it  was  by  the  salvors,  and  before  the  cargo  owners 
had  come  in  and  exercised  their  right  to  the  cargo,  the  ship- 
owners had  given  bail  for  the  ship  and  cargo,  and  had  carried 
the  cargo  on  "  (b). 

In  The  Arno  (c),  the  ship,  after  being  abandoned  by  the  master 
and  crew,  was  picked  up  by  the  steamship  Merrimac.  The  owner 
of  The  Arno,  hearing  of  this,  obtained  an  undertaking  from  the 
owners  of  the  Merrimac  that  they  would  hold  The  Arno  for  him 
on  her  arrival  at  a  port  in  the  United  Kingdom.  He  also  sent 
out  a  tug  to  meet  The  Arno  ;  and  on  her  arrival  at  Liverpool, 
which  was  her  destination,  he  got  possession  of  her  from  the 
salvors.  Still,  it  was  held  by  the  Court  of  Appeal,  affirming 
Bruce,  J.,  that,  as  the  cargo  owners  had  given  notice  before  the 
ship's  arrival  that  they  treated  the  contract  as  ended,  they  were 
entitled  to  have  the  cargo  without  paying  any  freight.  The 
question  whether  the  shipowners,  if  they  regained  possession 
before  the  cargo  owners  elected  to  treat  the  contract  as  ended, 
could  claim  to  resume  the  contract  without  any  fresh  agreement, 
■was  regarded  as  still  open. 

The  same  rule  has  been  adopted  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  The  Eliza  Lines  (d) ;  Holmes,  J., 
giving  the  judgment  of  the  majority  of  the  Court,  said  that  the 

(z)  The  Kathleen,  (1874)  43   L.   J.,  (i)  Per  Brett,  L.  J.,  7  P.  D.  p.  9. 

Adm.  39  ;  L.  E.,  4  A.  &  B.  269  ;  The  See    The    Argonaut,     (1884)     cited    in 

Cito,  (1881)  51  L.  J.,  Adm.  1  ;  7  P.  D.  Kennedy  on  Salvage,  p.  195. 

5  ;  4  Asp.  M.  G.  468  ;  Guthrie  v.  North  (c)  (1895)    72    L.    T.    621  ;    8  Asp. 

■China  Ins.  Co.,  (1902)  6  Com.  Ca.  25  ;  M.   C.   5. 

7  Com.  Ca.  130.     Cf .  The  Leptir,  (1885)  (d)  (1904)  199  U.   S.   119,  reversing 

52L.T.768;  5  Asp.  M.  C.  411.  theCourt  below;  (1894)61Fed.Eep.  308; 

(a)  (1881)  51  L.  J.,  Adm.  1  ;  7  P.  D.  (1902)  114  Fed.  Rep.  307. 
S  ;  4  Asp.  M.  0.  468. 
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Sect.  308.  abandonment  at  sea  was  an  open  cessation  of  performance  of  the 
contract  of  carriage,  with  the  intent  to  do  no  more,  and,  as  such, 
even  if  justified,  excused  the  other  party  from  further  perform- 
ance on  his  side ;  he  did  not  decide  what  would  be  the  position  if 
the  shipowners  resumed  possession  before  the  cargo  owners 
intervened :  but  he  held  that  the  shipowners  did  not  get  a  right 
to  complete  the  voyage  merely  by  filing  a  claim  in  Admiralty 
against  the  salvors  an  hour  before  the  cargo  owners  did  so. 

309.  The  master  is  entitled  to  delay  for  such  a  period  as  may 
be  reasonable  under  the  circumstances,  before  deciding  on  the 
course  he  will  adopt.  He  may  claim  a  fair  opportunity  of 
carrying  out  the  contract,  and  earning  the  freight,  whether  by 
repairing  or  transhipping  (e).  Should  the  repair  of  the  ship  be 
undertaken,  it  must  be  proceeded  with  diligently;  and  if  so 
done,  the  freighter  will  have  no  ground  of  complaint,  although 
the  consequent  delay  be  a  long  one.  Unless,  indeed,  the  cargo 
is  perishable,  and  likely  to  be  injured  by  the  delay.  Where  that 
is  the  case,  it  ought  to  be  forwarded,  or  sold,  or  given  up,  as  the 
case  may  be,  without  waiting  for  the  repairs,  or  proper  steps,  if 
such  are  possible,  taken  to  prevent  the  cargo  suffering  by  the 
delay.  Any  failure  on  the  part  of  the  shipowner  or  master  to 
perform  his  duty  in  these  respects  will  be  ground  for  an  action 
by  the  owner  of  the  cargo  (/). 


Master  may 
delay  reason- 
ably before 
abandoning 
at  port  of 
refuge. 


Power  to 
hypothecate 
or  sell  cargo 
for  repairs, 
&c. 


Botto7nry. 

310.  The  money  for  repairs  and  other  expenses  necessary  to 
enable  the  ship  to  complete  the  voyage  can  frequently  only  be 
procured  by  giving  the  property  which  is  under  the  master's 
control  as  security.  Where  the  master  is  without  credit  (g),  and 
the  repairs  cannot  prudently  be  postponed  until  he  has  been 
put   in  funds   by  the   shipowner,  or  by  others   interested,  he 


(e)  See  The  Blenheim,  (ISS.^i)  54  L.  J., 
Adm.  81  ;  10  P.  D.  167  ;  5  Asp.  M.  C. 
522. 

(/)  Hansen  v.  Dunn,  (1906)  11  Com. 
Ca.  100  ;  22  T.  L.  K.  458.  See  supra, 
s.  304a. 

(g)  The  Hero,  (1817)  2  Dods.  139  ; 
The  Faithful,  (1862)  31  L.  J.,  Adm.  81  ; 
The  Empire  of  Peace,  (1869)  39  L.  J., 
Adm.  12 ;  The  Staffordshire,  (1872)  41 


L.  J.,  Adm.  49  ;  L.  R.,  4  P.  C.  194  ;  8 
Moo.  P.  C.  (N.  s.)  443.  As  to  the 
master's  power  to  pledge  the  ship- 
owner's credit,  see  Arthur  v.  Barton, 
(1840)  9  L.  J.,  Ex.  187  ;  6  M.  &  W. 
138  ;  Beldon  v.  Campbell,  (1851)  20 
L.  J.,  Ex.  342  ;  6  Ex.  816.  Vfhere  the 
lender  is  a  debtor  of  the  shipowner,  a 
bottomry  bond  caimot  be  given  .  The 
Hebe  (1),  (1843)  2  W.  Rob.  146. 


BOTTOMRY.  421 

is  empowered  to  hypothecate  the  property  in  order  to  obtain  the     Sect.  310. 
necessary  funds. 

The  hypothecation  for  repairs  ought,  in  the  first  instance,  to 
be  of  the  ship  and  her  freight.  But  if  these  are  an  insufficient 
security,  the  master  or  person  in  command  of  the  adventure  (/t) 
may,  in  cases  of  necessity  and  when  the  interests  of  the  cargo 
owner  require  it,  hypothecate  the  cargo  also;  or  even  sell  a 
portion  of  it  for  the  same  purpose  (i) . 

He  has  conditional  authority  to  do  this  from  the  owner  of  the 
goods,  implied  from  the  fact  that  they  have  been  shipped  in  that 
ship  for  that  voyage.  Brett,  L.  J.,  in  The  Gaetano  and  Maria  (/c), 
said:  "  This  authority  of  the  master  of  the  ship  to  hypothecate 
the  ship  or  cargo  is  peculiar.  It  does  not  arise  merely  out  of 
a  contract  of  bailment,  for  that  contract  gives  no  such  right.  It 
does  not  arise  even  out  of  a  contract  of  carriage  on  land.  I 
doubt  whether  it  arises  on  a  contract  of  sea  carriage,  where  it 
is  all  within  the  realm,  but  it  is  not  necessary  that  this  should 
be  now  decided.  It  does  arise  where  the  goods  are  shipped  on 
board  a  ship  to  be  carried  from  one  country  to  another.  That 
is  acknowledged  by  the  maritime  law  of  England,  and,  as  far 
as  I  know,  is  equally  acknowledged  in  every  maritime  country. 
It  arises  from  the  necessity  of  things  ;  it  arises  from  the  obliga- 
tion of  the  shipowner  and  the  master  to  carry  the  goods  from 
one  country  to  another,  and  from  its  being  inevitable  from  the 
nature  of  things  that  the  ship  and  cargo  may  at  some  time  or 
other  be  in  a  strange  port  where  the  captain  may  be  without 
means,  and  where  the  shipowner  may  have  no  credit  because 
he  is  not  known  there,  that  for  the  safety  of  all  concerned  and 
for  the  carrying  out  of  the  ultimate  object  of  the  whole  adven- 
ture, there  must  be  a  power  in  the  master  not  only  to  hypothecate 
the  ship,  but  the  cargo  "  (l). 

311.  An  hypothecation  will  not,  however,  be  valid  unless  it  is  Must  be  done 
made  prudently,  having  regard  to  the  interests  of  the  cargo  Fnterestof™ 
owner.  °^^s°  owner. 

In  The  Gratitudine  (m),  Lord  Stowell  said:  "In  all  cases  it 

(A)  See  Parmeter  v.  Todhunter,  (1808)  (n.  S.)  136. 

1  Camp.  541.  (A)  (1882)  7  P.  D.  137,  at  p.  145. 

(i)  The  Gratitudine,  (1801)  3  C.  Kob.  Q)  This  case  decided  that  the  autho- 

240  ;  The  Karnak,  (1869)  38  L.  J.,  Adm.  rity  is  determined  by  the  law  of  the 

57  ;  16  E.  R.  677 ;   L.  E.,  2  A.  &  E.  flag :  supra,  s.  211. 

289  ;  L.  E.,  2  P.  C.  505  ;  6  Moo.  P.  C.  (m)  (1801)  C.  Eob.  240,  p.  261.    - 


422 


THE    VOYAGE. 


Sect.  311.  is  the  prospect  of  benefit  to  the  proprietor  that  is  the  founda- 
tion  of  the  authority  of  the  master.  It  is  therefore  true,  that 
if  the  repairs  of  the  ship  produce  no  benefit  or  prospect  of  benefit 
to  the  cargo,  the  master  cannot  bind  the  cargo  for  such  repairs ; 
but  it  appears  to  me  that  the  fallacy  of  the  argument,  that  the 
master  cannot  bind  the  cargo  for  the  repairs  of  the  ship,  lies 
in  supposing  that  whatever  is  done  for  the  repair  of  the  ship  is 
in  no  degree,  and  under  no  circumstances,  done  for  the  benefit, 
or  with  a  prospect  of  benefit,  to  the  cargo  ;  whereas  the  fact  is, 
that  though  the  prospect  of  benefit  may  be  more  direct  and 
more  immediate  to  the  ship,  it  may  still  be  for  the  preservation 
and  conveyance  of  the  cargo,  and  is  justly  to  be  considered  as 
done  for  the  common  benefit  of  both  ship  and  cargo  "  (n). 

In  The  Onward  (o).  Sir  E.  Phillimore  said:  "The  master 
must  endeavour  to  hold  the  balance  evenly  between  his  two 
principals ;  he  must  not  sacrifice  the  ship  to  the  cargo,  or  the 
cargo  to  the  ship.  In  this  case,  the  outlay  on  the  ship  which 
the  cargo  is  to  pay  is  very  great.  The  master  is  asked  '  Whether 
by  the  repairs  she  was  made  as  good  a  ship  as  she  was  at  the 
outset  ? '  He  answers,  '  Better  ship  than  she  was  the  day  I 
took  her.'  I  do  not  think,  upon  the  evidence  before  me,  that  a 
reasonable  and  prudent  owner,  if  present,  would  have  allowed 
his  cargo  to  be  bottomried  for  such  very  extensive  repairs.  He 
would  rather  have  paid  the  freight  and  re-shipped  the  goods." 


Hypotheca- 
tion by 
bottomry 
bond. 


312.  The  hypothecation  is  effected  by  a  contract  which  is  known 
as  a  bottomry  bond  where  the  ship  as  well  as  the  cargo  is 
included,  or  as  a  respondentia  bond  where  the  cargo  alone  is 
charged.  It  is  a  contract  by  which  a  charge  is  given  upon  the 
property  in  the  event  of  its  arrival  at  its  destination.  The 
grantee  of  the  bond  takes  the  risk  of  the  voyage,  and  in  con- 
sideration of  that  a  premium  or  high  rate  of  interest  is  usually 
included  in  the  amount.  The  bond  does  not  pass  the  property 
in  the  ship  or  cargo  to  the  grantee,  but  gives  him  a  maritime 


(n)  The  dicta  in  this  case  regarding 
the  master's  authority  for  the  cargo 
owner  are  to  be  read  in  reference  to  the 
power  of  binding  the  cargo  to  the  lender 
of  money,  not  as  determining  the  rights 
of  shipper  and  shipowner  i-niei-  se.  See 
Benson  r.  Duncan,  (1849)  18  L.  J.,  Ex. 


169,  at  p.  172. 

(tf)  (1873)  L.  B.,  4  A.  &  E.  38,  at  p.  58. 
Of.  The  Hamburg,  (1864)  32  L.  J.,  Adm. 
161  ;  33  L.  J.,  Adm.  116  ;  15  E.  E. 
911  ;  2  Moo.  P.  C.  (N.  S.)  289  ;  Br.  &  L. 
253. 
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lien   upon  them,   which  may   he   enforced  hy  process  of  the    Sect.  312. 
Admiralty  Court  (p). 

This  contingent  character  of  the  contract  is  essential  to  its 
validity  as  a  hottomry  transaction  (q).  And  probably  the  master 
cannot  hypothecate  the  cargo  except  subject  to  the  contingency 
of  arrival.  Even  with  regard  to  the  ship,  his  power  of  hypothe- 
cating only  extends  to  giving  a  lien  upon  her,  to  be  enforced  by 
Admiralty  process :  he  cannot  mortgage  or  pledge  her,  so  as  to 
pass  the  right  of  property  or  of  possession  (r).  And  in  order  to 
confer  a  maritime  lien  enforceable  by  process  the  hypothecation 
must  be  conditional  upon  arrival,  whether  maritime  interest  is 
secured  or  not  (s). 

313.  In  the  Cargo  ex  Sultan  (t),  money  had  been  advanced  at  Where  part  of 
a  port  of  refuge  (Key  West),  under  agreement  for  a  respondentia  lett  behind, 
bond,  to  defray  salvage  incurred  by  the  cargo  of  The  Sultan, 
which  had  stranded.  After  the  advance,  part  of  the  cargo  was 
transhipped  into  The  Otseonthe ;  but  she  caught  fire  and  was 
destroyed ;  and  such  of  those  goods  as  were  saved  were  sold,  and 
their  net  proceeds  remained  in  Court  at  Key  West.  The  rest  of 
the  cargo  was  shipped  in  The  T.  J.  Eoger,  and  arrived.  Before 
The  T.  J.  Eoger  sailed,  the  master  of  The  Sultan  gave  a  respon- 
dentia bond  to  the  lender  for  the  whole  advance,  covering  the 
goods  shipped  on  The  Olseonthe  as  well  as  those  in  The  T.  J. 
Eoger,  but  making  the  whole  sum  payable  in  the  event  of  the 
arrival  of  the  latter.  Upon  proceedings  against  these  goods,  it 
was  held  that  the  bond  was  good  in  part,  though  it  covered 
property  not  exposed  to  maritime  risk,  viz.,  that  which  had  been 
shipped  in  The  Otseonthe,  and  that  the  owners  of  what  had  been 
brought  home  must  pay  "not  the  whole  amount  of  the  bond, 
but  a  proportion  of  that  amount  according  to  the  value  of  the 

(p)  Stainbank  v.  Shepard,  (1853),  22  16  Sess.  Ca.  (2nd),  548.     Captain's  note 

L.  J.,  Ex.  341  ;  13  C,  B.  418.  payable  on  arrival,  charged  on  ship  and 

dg)  Ibid.;  The  Atlas,  (1827)  2  Hag.  freight;  The  Haabet,  68  L.  J.,  P.  121  ; 

48  ;  The  Emancipation,  (1840)    1   W.  (1899)  P.  295. 

Bob.    124 ;     The    Indomitable,    (1859)  (;■)  Stainbank  v.  Shepard,  (1853)  22 

Swabey    446.      The    bond    may  be  a  L.  J.,  Ex.  341  ;  13  0.  B.  418  ;  Stainbank 

collateral  security  for  bills  of  exchange.  v.  Fenning,  (1851)  20  L.  J.,  C.  P.  226  ; 

Ibid. ;    The    Staffordshire,    (1872)    41  11  C.  B.  51. 

L.  J.,  Adm.  49  ;  L.  B.,  4  P.  C.  194  :  8  (s)  Ibid. 

Moo.  P.  C.  (jr.  S.)  443  ;   The  Onward,  (t)  (1859)   Swabey  504.      Of.  as  to 

(1873)   42  L.   J.,  Adm.   61  ;   L.   R.,   4  freight,  The  Staffordshire,  (1872)  L.  E., 

A.  &  E.  38  ;  Cochrane  v.  Gilkison,  (1854)  4  P.  C.  194,  p.  210. 
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property  delivered,  and  that  the  bondholder  should  seek  his 
remedy  for  the  remainder  against  the  proceeds  of  the  cotton  at 
Key  West." 

314.  The  power  to  bottomry  the  cargo,  or  to  sell  part  of  it,  is 
not  confined  to  raising  money  for  repairs.  The  object  may  be 
to  obtain  supplies ;  or  to  meet  other  necessary  disbursements  at 
the  port  of  refuge  ;  or  in  other  ways  to  enable  the  ship  to  prose- 
cute and  complete  her  voyage.  What  is  essential  is  that  the 
money  should  be  necessary  for  the  furtherance  of  the  voyage  on 
which  she  is  carrying  that  cargo  {^l),  and  that  the  hypothecation 
of  the  cargo  should  be  necessary  in  order  to  obtain  it.  Thus,  a 
bottomry  bond  given  for  a  previous  debt  of  the  shipowner,  or  in 
respect  of  charges  incurred  on  a  previous  voyage,  will  not  bind 
the  cargo  [x).  Nor  will  a  bond  be  valid  against  it  which  has 
been  given  to  secure  a  loan  originally  made  on  personal  credit, 
and  not  in  the  expectation  of  security  being  given  (y).  But  the 
Court  is  apt  to  presume  that  bottomry  was  intended  (z). 

Where  a  bond  has  been  given  in  respect  of  expenditure  which 
has  only  in  part  been  necessary  for  the  purposes  of  the  voyage, 
it  will  be  valid  against  the  cargo  to  that  extent  and  no  further. 
And  the  question  to  be  determined  is,  whether  the  work  or  pay- 
ments were  really  necessary ;  not  whether  the  lender  thought, 
or  had  reasonable  grounds  for  thinking,  that  they  were  (a). 

315.  The  master  cannot  charge  cargo  by  a  bottomry  bond 
before  it  has  been  shipped,  if  the  shippers  have  not  assented. 
In  The  Jonathan  Goodhue  (b)  the  ship  had  been  repaired  at 
Calcutta  in  November  and  December,  1856 ;  and  was  there 
chartered  on  December  31st  to  proceed  to  Eangoon,  and  take  a 
cargo  for  the  United  Kingdom.  On  January  8th,  before  sailing 
from  Calcutta,  the  master  gave  a  bottomry  bond,  which  recited 

The  Empire  of  Peace,  (1869)  39  L.  J., 
Adm.  12;  The  Ida,  (1872)  41  L.  J., 
Adm.  85  ;  L.  S.,  3  A.  &  E.  542. 

(z)  The  Vibilia,  (1838)  1  W.  Eob.  1  ; 
The  Gauntlet,  (1848)  3  W.Kob.  82  ;  The 
Laurel,  (1863)  33  L.  J.,  Adm.  17  ;  Br.  & 
L.  191. 

{a)  The  Pontida,  (1884)  53  L.  J.,  P. 
78  ;  9  P.  D.  102,  177  ;  5  Asp.  M.  C. 
330. 

(*)  (1858)  Swabey  355. 


(«)  As  to  what  are  necessaries,  see 
Will.  &  Br.  Ad.  (2nd),  181  rf  se^. ;  The 
Karnak,  (1869)  38  L.  J.,  Adm.  57  ;  16 
E.  K.  677  ;  L.  E.  2  A.  &  E.  289  ;  L.  K., 
2  P.  C.  505  ;  6  Moo.  P.  C.  (N.  8.)  136. 

(k)  The  Osmanli,  (1849)  3  W.  Eob. 
198  ;  The  Jonathan  Goodhue,  (1858) 
Swabey  355  ;  The  Edmond,  (1861)  30 
L.  J.,  Adm.  128  ;  29  L.  J.,  Adm.  76  ; 
Lush.  57,  211 ;  The  North  Star,  (1860) 
29  L.  J.,  Adm.  73  ;  Lush.  45. 

(y)  The  Augusta,  (1813)  1  Dods.  283  ; 
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the  charter,  and  purported  to  bind  the  ship,  the  cargo  to  be  laden  Sect.  313, 
under  the  charter,  and  the  freight  to  become  due  upon  it.  The 
charterers  did  not  consent  to  this ;  and  they  had  no  interest  in 
the  debt  for  which  the  money  was  borrowed.  It  was  held  by 
Dr.  Lushington  that  the  bond  was  not  valid  against  the  cargo. 
"  There  is  no  authority  for  giving  a  bottomry  bond  on  cargo 
before  it  is  put  on  board.  It  is  the  necessity  of  the  cargo,  and 
the  required  completion  of  the  voyage  which  has  been  inter- 
rupted, which  warrant  the  bond  to  extend  to  cargo.  I  take  it  to 
be  quite  clear  that  where  a  ship  is  lying  in  her  original  port,  and 
is  in  need  of  repairs  in  consequence  of  a  former  voyage,  or  in 
need  of  necessaries,  no  bottomry  bond  can  be  given  on  cargo 
which  is  not  shipped,  and  that  for  the  obvious  reason  that  the 
master  has  no  control  over  the  cargo  till  it  is  on  board  the 
ship." 

316.  The  necessity  for  hypothecation  or  sale  of  the  cargo  to  Duty  to  com- 
raise  funds  must  be  so  urgent  as  to  give  no  opportunity,  in  a 
practical  sense,  of  communicating  with  the  owners  or  agents  of 
the  cargo :  otherwise  the  authority  of  the  master  to  act  on  his 
own  responsibility  does  not  arise.  If  he  can  prudently  wait  to 
communicate  he  must  do  so,  and  a  sale  or  hypothecation  made 
without  doing  so  is  invalid  (c). 

"  The  master  is  invested  by  presumption  of  law  with  authority 
to  give  directions  on  this  ground — that  the  owners  have  no 
means  of  expressing  their  wishes.  But  where  such  means  exist, 
where  communication  can  be  made  to  the  owners,  and  they  can 
give  their  own  orders,  the  character  of  agent  is  not  imposed 
upon  the  master,  because  the  necessity  which  creates  it  does  not 
arise  "  (d). 

And  the  absence  of  an  attempt  to  communicate  is  not  excusable 
on  the  ground  that  probably  no  reply  would  have  been  obtained. 

(e)  Kleinwort  v.  Cassa  Marittima  of  443.      Cf.  The  Lizzie,  (1868)  L.  E.,  2 

Genoa,  (1877)  2  A.  C.  156  ;  The  Onward,  A.  &  E.  254  ;  Cargo  ex  Olivier,  (1862) 

(1873)  42  L.  J.,  Adm.  61  ;  L.  K.,  4  A.  &  31  L.  J.,  Adm.  137  ;  Lush.  484  ;  Glascott 

E.  38  ;  The  Hamburg,  (1864)  32  L.  J..  v.   Lang,   (1847)  16  L.  J.,  Ch.  429  ;   2 

Adm.   161  ;    33  L.   J.,  Adm.   116  ;    15  Phillips,  310  ;  Cargo  ex  Sultan,  (1859) 

E.  R.  911  ;  2  Moo.  P.  C.  (N.  s.)  289  ;  Br.  Swabey  504. 

&  L.  253 ;   The  Bonaparte,  (1850)   14  (<?)  The  Hamburg,  (1864)   33  L.  J., 

E.   E.   459;    8   Moo.  P.   0.   459;    The  Adm.  116,  p.   118.     Where  owner  has 

Oriental,  (1850)  7  Moo.  P.  C.  398  ;  The  an  agent  at  the  port :  Gunn  v.  Roberts, 

Staffordshire,  (1872)  41  L.  J.,  Adm.  49  ;  (1874)  43  L.  J.,  C.  P.  233  ;   L.  R.,   9 

L.  R.,  4  P.  C.  194  ;  8  Moo.  P.  C.  (N.  S.)  C.  P.  331. 
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"  If  it  be  rational  to  expect  that  he  may  obtain  an  answer 
within  a  time  not  inconvenient  with  reference  to  the  circum- 
stances of  the  case,  then  it  must  be  taken  upon  authority  and 
principle  that  it  is  the  duty  of  the  master  to  do  so,  or  at  least  to 
make  the  attempt "  (e). 

Also  the  communication  with  the  owners  must  be  such  as  to 
show  them  that  it  is  intended  to  hypothecate  the  cargo,  if  that  is 
the  case  (/). 

317.  The  charge,  or  maritime  lien,  conferred  by  a  bottomry 
bond  is  enforced  by  proceedings  in  rem  in  the  Admiralty  Court 
against  the  property  charged.  If  necessary  that  will  be  sold,  and 
the  proceeds  distributed  amongst  the  various  persons  entitled  to 
charges  upon  it.  And  where  the  ship  and  freight  are  insufficient, 
some  part  of  the  obligation  may  fall  upon  the  cargo,  if  the  bond 
includes  that.  If  there  are  other  liens  on  the  ship  and  freight, 
competing  with  the  bond,  the  liability  of  the  cargo  to  satisfy  the 
bond  may  depend  upon  the  order  in  which  the  several  liens  are 
paid  off.  For  that  liability  only  arises  where  ship  and  freight 
have  been  exhausted ;  and  the  ship  and  freight  may,  or  may 
not,  be  applied  in  satisfying  the  bond  in  priority  to  claims  which 
cannot  fall  on  the  cargo. 

Claims  upon  the  ship  and  freight  for  salvage,  or  for  damage 
done,  or  for  wages  of  the  master  or  crew  (g)  accrued  during  the 
voyage  (h),  or  for  pilotage,  towage  or  dues  (i),  must  be  satisfied 
before  the  ship  and  freight  can  be  applied  to  the  discharge  of 
bottomry  claims  which  may  have  arisen  earlier  {k).  But  not  so 
other  unsecured  claims  for  necessaries  (I).   The  claims  for  salvage, 


(e)  The  Hamburg,  (186i)  33  L.  J., 
Adm.  116;  32  L.  J.,  Adm.  161;  15 
E.  R.  911  ;  2  Moo.  P.  C.  (n.s.)  289  ;  Br. 
&  L.  253  ;  Correcting  a,  passage  in  the 
judgment  in  The  Bonaparte,  (1850)  li 
E.  E.  459  ;  8  Moo.  P.  C.  459.  Of.  The 
Lizzie,  (1868)  L.  E.,  2  A.  &  E.  254. 

(/)  Klein  wort  r.  Cassa  Marittimaof 
Genoa,  (1877)  2  A.  C.  156  ;  The  Onward, 
(1873)  42  L.  J.,  Adm.  61  ;  L.  E.,  4  A.  & 
E.  38. 

G?)  The  WiUiam  F.  SafforJ,  (1860)  29 
L.  J.,  Adm.  109  ;  Lush.  69  ;  2  L.  T.  301. 

(A)  See  The  Hope,  (1873)  28  L.  T. 
287. 

(i)  The  Constancia  (1),  (1846)  2  W. 


Eob.  460.  Dock  dues  :  The  St.  Law- 
rence, (1880)  49  L.  J.,  Adm.  82  ;  5  P.  D. 
250.  Cf.  The  Andalina,  (1886)  12  P.  D. 
1. 

(70  The  Aline,  (1839)  1  "W.Eob.  Ill  ; 
The  Elin,  (1883)  51  L.  J.,  Adm.  77  ;  52 
L.  J.,  Adm.  55  ;  8  P.  D.  39,  129. 

(0  See  The  Hope ;  The  William  F. 
Safiord,  supra;  The  Henrich  Bjorn, 
(1886)  55  L.  J.,  P.  80  ;  62  L.  J.,  Adm. 
83  ;  11  A.  C.  270  ;  10  P.  D.  44  ;  6  Asp. 
M.  C.  1  ;  TheChioggia,  66  L.  J.,  P.  174  ; 
(1898)  P.  1  ;  8  Asp.  M.  C.  352  ;  Cf.  The 
Gustaf,  (1862)  31  L.  J.,  Adm.  207  ;  Lush. 
506.  See  as  to  priorities  of  creditors, 
infra,  s.  320. 
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wages  and  pilotage,  &c.,  are  payable  out  of  the  ship  and  freight    Sect.  317. 
rateably  (m). 

Where  the  master  is  a  party  to  the  bond  he  cannot  claim 
priority  for  his  wages  to  the  prejudice  of  the  bondholder ;  but 
this  does  not  prevent  him  from  claiming  that  priority  where  the 
bondholder  will  not  be  prejudiced  by  his  doing  so,  although  the 
cargo  owner  may  be  (w). 

As  between  different  bondholders  their  liens  rank  in  the 
inverse  order  of  the  dates  of  their  bonds,  the  earlier  bond  being 
postponed  to  the  later  (o) ;  for  the  later  bond  is,  in  effect,  in  aid 
of  the  earlier.  But  if  loans  are  made  by  different  persons  as 
part  of  one  transaction,  in  privity  and  concert  with  one  another, 
they  are  put  on  an  equal  footing,  notwithstanding  a  difference 
of  dates  in  the  bonds  (p). 

318.  The  cargo  cannot   be   resorted  to  in  satisfaction   of   a  Cargo  not 
bottomry  bond  given  for  ship's  expenses   until  the   ship   and  till  ship  and 
freight  have  been  exhausted ;  even  though  the  bond  may  not  in  exhausted, 
terms  comprise  the  ship  and  freight  (q). 

And  this  rule  is  still  followed,  although  there  may  be  an 
earlier  bond  on  ship  alone,  which  will  in  consequence  go 
unpaid  (r).  "If  the  holders  of  the  last  bond  which  is  upon 
ship,  freight  and  cargo,  have  the  same  and  equal  right  to 
proceed  against  the  cargo  as  against  the  ship  and  freight, 
I  should  be  disposed  to  hold  that  in  equity  they  should  be 
compelled  to  proceed  against  both,  and,  in  aid  of  the  other 
bonds,  to  resort  in  the  first  instance  to  the  cargo.  But  I 
apprehend  that,  upon  the  authority  of  the  Prince  Eegent  and  the 
reasoning  of  Lord  Stowell's  judgment  in  The  Gratitudine 
(3  C.  Eob.  240),  the  holders  of  the  last  bond  have  no  such  right 
against  the  cargo  ;  they  cannot  make  the  cargo  answerable  until 
the  ship  and  freight  have  been  exhausted.  The  owners  of  the 
cargo  have  a  perfect  right  to  avail  themselves  of  the  principle 
of  that  decision.     They  have  a  right  to  say  that  by  law  the 

(m)  The  Dowthorpe,  (1843)  2  W.  Eob.  (1860)  29  L.  J.,  Adm.  109  ;  Lush.  69. 

73  ;  The  Constancia  (1),  ib.  460.  (^)  The  Exeter,  (1799)  1  C.  Eob.  174  ; 

(ffl)  The  Edward  Oliyer,   (1867)   36  2  C.  Eob.  261. 

L.  J.,  Adm.  13  ;  L.  E.,  1  A.  &  E.  379  ;  (j)  The  Constancia  (1),  (1846)  2  W 

The  Eugenie,  (1873)  L.  E.,  4  A.  &  E.  Eob.  404,  460. 

123.  (r)  IHd.  ;  The  Priscilla,  (1859)  Lush. 

(o)  The  PrisoiUa,  (1859)  Lush.  1  ;  1  1  ;  1  L.  T.  272.     See  WiU.  &  Bruce,  Ad. 

L.   T.   272  ;  The   Wmiam    F.    Safford,  (2nd),  69,  n. 
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Sect.  318.  cargo,  though  legally  hypothecated,  cannot  be  touched  till  the 
ship  and  freight  have  been  exhausted.  They  are  strangers  to 
all  previous  bonds  on  ship  and  freight  "  (s). 

In  The  Chioggia(i),  one  who  had  judgment  for  necessaries 
against  ship  and  freight  claimed  that  the  holders  of  a  bond  on 
ship,  freight,  and  cargo,  should  not  take  the  proceeds  of  ship 
and  freight,  but  should  be  paid  out  of  cargo,  as  otherwise  his 
remedy  would  be  lost.  That  was  not  allowed.  Gorell  Barnes,  J., 
said :  "  Marshalling  cannot  be  permitted  to  the  prejudice  of 
third  persons.  According  to  equitable  doctrines,  in  order  to 
marshal,  not  only  should  there  be  two  creditors  of  the  same 
person,  but  one  of  them  should  have  two  funds  belonging  to  the 
same  person  to  which  he  can  resort.  (See  Aldrich  v.  Cooper  (u) ; 
Douglas  V.  Cooksey  (a;) ) .  In  the  present  case  the  two  funds 
belong  to  different  persons,  namely,  the  shipowners  and  cargo 
owners  respectively,  and,  in  my  opinion,  the  necessaries  men 
have  no  right  of  marshalling.  They  have  no  equity  to  have  the 
claims  adjusted  so  as  to  compel  the  cargo  owners  in  effect  to 
provide  the  means  of  discharging  the  claim  for  necessaries." 
Prior  claims  Also  before  the  cargo  can  be  made  available  for  the  bondholder 
n  cargo.  ^^^  prior  claims  upon  it  must  be  satisfied.  Thus,  claims  for 
salvage  due  in  respect  of  it  must  be  paid.  And  where  freight 
became  due  on  a  subsequent  transhipment  of  the  goods,  the 
shipowner's  lien  for  that  was  first  satisfied.  "  The  subsequent 
carrying  on  of  the  cargo  was  essential  to  making  it  available 
either  for  the  holder  of  the  respondentia  bond  or  for  anybody 
else.  It  was  in  the  nature  of  salvage  service ;  and  in  a  com- 
petition of  liens,  the  shipowner  who  has  rendered  a  service  of 
this  description  is  entitled  to  priority  over  the  holder  of  a 
respondentia  bond  who  has  done  nothing,  and  whose  money 
has  contributed  nothing  towards  forwarding  the  cargo  to  its 
destination"  (y). 

So  also  a  claim  by  the  master  on  the  cargo  for  general  average 
sustained  during  the  voyage,  for  which  he  has  a  possessory  lien, 
must  be  satisfied  in  priority  to  the  earlier  bondholder  (z). 

(.s)  Per  Dr.  Lushington, The  PrisciUa,  (x)  (1868)  Ir.  Rep.,  2  Eq.  311. 

(1859)  supra.  (y)  The   Cargo  ex  Galam,  (1863)   33 

(0  66  L.  J.,  P.  174  ;  (1898)  P.  1  ;  8  L.  J.,  Adm.  97,  at  p.  102. 
Asp.  M.  C.  352.  (,)  jj;^. 

(«)  (1803)  32  E.  E.  402  ;  8  Ves.  382. 
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319.  If  the  expenditure  has  been  incurred  for  the  safety  of  the    Sect.  319. 
ship  and  cargo  generally,  so  as  to  be  general  average,  it  must  indemnity  for 
be  contributed  to  by  the  owners  of  the  property  which  is  ulti-  bottomri^d""^ 
mately  saved.    And  if  part  of  the  cargo  has  been  sold  to  defray  f*"^  repairs, 
the  expenses,  or  if  the  cargo  has  been  hypothecated  for  the  same 
purpose,  and  a  liability  has  thereby  fallen  upon  its  owners,  the 
loss  so  occasioned  must  be  contributed  to  as  general  average  (a). 

But  where  the  expenditure  has  been  upon  repairs  of  the  ship, 
not  the  result  of  a  general  average  act,  the  burden  is  the  ship- 
owner's, and  it  must  be  borne  by  him.  If,  then,  the  cargo  has 
been  bottomried  to  defray  the  expense  of  such  repairs,  or  other 
expenditures  which  ought  to  be  borne  by  the  shipowner,  the 
owners  of  the  cargo  may  look  to  him  for  an  indemnity  against 
all  consequent  loss  (b).  And  it  part  of  the  cargo  has  been  sold 
by  the  master  in  order  to  repair,  the  shipowner  becomes  at  once  Shipowner 
indebted  to  the  owner  for  the  amount  of  the  proceeds ;  and  must  ceeds  of  sale, 
pay  that  whether  the  ship  ever  arrives  at  the  destination  to  which 
the  goods  were  to  have  been  brought  or  not  (c). 

In  Hopper  v.  Burness  {d),  part  of  a  cargo  of  coals  was  sold  at 
a  port  of  refuge  for  repairs,  at  a  price  higher  than  that  obtainable 
at  the  destination.  It  was  held  that  the  owner  of  the  coals  was 
entitled  to  claim  from  the  shipowner  the  full  amount  realized 
by  the  sale,  without  any  deduction  of  pro  rata  freight  to  the 
Cape  of  Good  Hope  (d). 

Also,  the  owner  of  the  goods  will  not  be  confined  to  a  claim 
for  these  proceeds  if  the  ship  afterwards  reaches  her  destination. 
He  will  in  that  case  be  entitled,  at  his  option,  to  an  indemnity 
for  his  loss  through  the  non-delivery,  which  will  exceed  the 
proceeds  of  sale  if  he  could  have  realized  more  for  them  at  the 
destination,  taking  the  freight  into  account  (c). 

The  claim  of  the  owner  of  cargo  for  the  value  of  goods  sold  for 
repairs  of  the  ship  does  not  give  him  a  lien  upon  the  ship,  so  as  to 

(a)  See  Chap.  Xll.  Atkinson  v.   Stephens,  (1852)  21  L.  J., 

(*)  Benson  v.  Duncan,  (1849)  18  L.  J.,  Ex.  329  ;  7  Ex.  567. 

Ex.  169  ;  3  Ex.  644  ;  affirming  17  L.  J.,  (rf)  (1876)   45    L.    J.,   C.   P.   377  ;  1 

Ex.  238  ;  1  Ex.  537  ;  HaUett  v.  Wigram,  C.  P.  D.  137.     See  Richardson  v.  Nourse, 

(1860)  19  L.  J.,  C.  P.  281  ;  9  C.  B.  580.  (1819)  3  B.  &  Aid.  237. 

(c)  Benson  v.  Duncan,  (1859)  18  L.  J.,  (e)  Hopper  e.  Burness,  (1876)  45  L.  X, 

Ex.  169  ;  3  Ex.  644  ;  HaUett  v.  Wigram,  C.  P.  377  ;  1  C.  P.  D.  137,  per  Brett  and 

(1850)  19  L.  J.,  C.  P.  281  ;  9  C.  B.  580  ;  Archibald,  JJ.  ;  Abb.  (5th),  245  ;  (11th), 

per  Brett,    J.,  in  Hopper  r.  Burness,  iv.  5,  4, 
(1876)   1   C.  P.  D.   137,   p.   141.      Of. 
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Sect.  319. 


Priorities  of 
creditors  of 
the  ship. 


Maritime 
liens. 


enable  him  to  claim  against  her  in  priority  to,  or  on  an  equality 
with,  holders  of  bottomry  bonds  (/). 

But  he  may  set  off  the  amount  of  the  proceeds  of  the  sale 
against  the  freight  which  may  be  due  from  him  on  other  goods ; 
even  though  that  may  have  been  assigned  by  the  shipowner  (g). 

320.  The  order  of  priority  of  a  claim  against  a  ship,  or  her 
proceeds  when  sold  under  legal  process,  depends  upon  the  class 
of  the  claim,  and  upon  its  rank  in  that  class. 

Claims  may  be  charged  upon  the  ship  by  special  contract,  or 
by  operation  of  law  (h).  Taking  the  latter  first,  certain  kinds  of 
claims  become  charged  upon  the  ship  as  soon  as  they  arise ; 
they  are  said  to  entitle  the  claimant  to  a  maritime  lien.  The 
claims  thus  charged  maybe  divided  into  the  following  groups: — 

Salvage;  pilotage;  towage (i). 

Damage  done  by  the  ship. 

Wages  of  master  and  crew ;  including  compensation  for  dis- 
missal, and  expenses  of  getting  home  in  the  case  of 
foreign  seamen. 

Master's  "  disbursements  or  liabilities  property  made  or  in- 
curred by  him  on  account  of  the  ship  as  master  "  (A;). 

Loans  secured  by  bottomry  of  the  ship. 

The  broad  rule  is  that  among  themselves  these  claims  rank 
inversely  to  their  order  of  date.     The  last  comes  first  (T). 

One  ground  for  this  is,  that  claims  for  services  which  have 
conserved  the  res  should  come  before  earlier  charges  upon  the 
res  which  have  been  thereby  preserved.  Another  ground  is  that 
one  who  has  a  lien  on  the  ship  holds  that  subject  to  the  chances 
of  the  ship's  voyage,  which  may  give  rise  to  fresh  liens.  The 
lien  is  ordinarily  a  charge  upon  a  ship  in  course  of  an  adventure. 


(/)  The  Constancia  (2),  (1846)  2  W. 
Eob.  487. 

{g)  Campbell  v.  Thompson,  (1816)  1 
Stark.  490. 

(A)  Infra,  s.  698. 

(i)  Towage  is  doubtful  ;  of.  Westrup 
r.  Great  Yarmouth  Steam  Carrying  Co., 
(1889)  59  L.  J.,  Ch.  Ill  ;  43  Ch.  D.  241, 
with  The  Constancia  (1),  (1846),  2  W. 
Bob.  460,  and  The  St.  Lawrence,  (1880) 


49  L.  J.,  Adm.  82  ;  5  P.  D.  250. 

(/O  M.  S.  Act,  1894,  s.  167. 

{I)  See  The  Aline,  (1839)  1  W.  Kob. 
Ill  ;  The  Veritas,  70  L.  J.,  P.  75  ;  (1901) 
P.  304.  See  an  apparent  exception  in 
the  case  of  wages,  The  Linda  Flor,  (1857) 
Swabey,  309;  The  Union,  (1860)  30 
L.  J.,  Adm.  17  ;  Lush.  128  ;  The  Elin, 
(1883)51L.  J.,Adm.  77  ;  52  L.  J.,  Adm. 
55  ;  8  P.  D.  39,  129. 
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not  upon  a  ship  in  safety.    Whether  willingly  or  unwillingly    Sect.  820. 
the  holder  of  it  has  become  a  party  to  the  adventure ;  and  may 
properly  be  considered  to  take  the  risks  of  it,  as  against  those 
who  may  render  services  to  the  adventure,  or  who  may  suffer 
by  the  negligent  conduct  of  it. 

In  contrast  with  these  maritime  liens  we  have  claims  which  Mortgagees. 
are  charged  upon  the  ship  by  agreement ;  as  by  mortgage.  A 
mortgagee  cannot  compete  with  one  who  holds  a  maritime  lien. 
He  is  an  assignee  of  the  owner's  rights  of  property  ;  and  he  has 
left  the  owner  in  possession  of  the  ship,  with  liberty  to  adven- 
ture her.  He  cannot,  then,  override  the  liens  which  have  fallen 
upon  her,  whether  before  or  after  the  mortgage  (wi). 

On  the  other   hand,  the  mortgagee's   claim  to  the  ship  is  Claims !» rem 
superior  to  that  of  one  who  has  only  acquired  by  a  later  assign- 
ment.    Also  it  is  superior  to  rights  acquired  in  the  ship  subse- 
quently by  process  of  law,  whether  by  execution  after  judgment, 
or  by  arrest  before  judgment  in  an  action  in  rem  (n). 

A  creditor  who  has  acquired  a  possessory  lien  on  the  ship,  Possessory 
e.g.,  a  ship  repairer,  is  in  a  somewhat  different  position.  His 
lien  does  not  override  earlier  maritime  liens ;  he  is  considered 
to  have  received  her  subject  to  those  obligations  (o).  On  the 
other  hand,  his  lien  entitles  him  to  rank  before  claims  to  which 
he  is  no  party  (e.g.,  for  wages)  which  have  accrued  since  the 
ship  came  into  his  possession,  although  charged  on  the  ship  by 
maritime  lien  (p) ;  also  to  override  claims  not  so  charged,  although 
enforceable  and  enforced  in  rem  after  that  date  (q). 

But,  leaving  out  cases  of  possessory  liens,  creditors  of  a  ship 
fall  into  three  classes  : — 

(1)  Those  whose  claims  are  charged  on  the  ship  by  maritime 

lien; 

(2)  Those  whose  claims  are  charged  on  the  ship  by  contract 

or  assignment ; 

(3)  Those  having  remedies  in  rem,  which  have  been  enforced 

by  suit  (q). 

(ill)  The    Dowthorpe,    (1843)    2    W.  cezione,   (1883)  53   L.  J.,  Adm.  19  ;  9 

Rob.  73;  The   Tagus,  72  L.  J.,  P.  4;  P.   D.   37.    But  see  Cargo  ex   Galam, 

(1903)  P.  44  ;  9  Asp.  M.  C.  356.  (1863)  33  L.  J.,  Adm.  97  ;  15  E.  E.  883  ; 

(n)  The  Pacific,  (1864)  33  L.  J.,  Adm.  2  Moo.  P.  C.  (N.  s.)  216. 

120  ;  Br.  &  L.  243,  infra,  s.  701.  ip)  The  Tergeste,   72  L.   J.,  p.  18  ; 

(o)  The  Gustaf,  (1862)  31  L.  J.,  Adm.  (1903)  P.  26  ;  9  Asp.  M.  C.  356. 

20  ;  Lush.   506  ;  The  Immacolata  Con-  (?)  Cases  supra. 
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Sect.  320.  These  classes  rank  in  the  above  order.  And,  among  them- 
selves, (1)  rank  in  inverse  order  of  date ;  (2)  rank  in  direct 
order  of  date;'  and  (3)  stand  on  an  equal  footing  with  one 
another,  with  reference  to  the  order  in  which  actions  in  rem 
may  have  been  begun,  until  an  unqualified  decree  has  been 
obtained  (r). 

(r)  The  Africano,  63  L.  J.,  P.   125  ;  (1894)  P.  141  ;  WiUiam  F.  SafEord,  (1860) 
99  L.  J.,  Adm.  109  :  Lush.  69. 
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service    327 
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unemployed  salvors 328 
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Otherwise  if  service  employed  ....  334 
Who  may  be  salvors  ? — Not  crew  un- 
less their  service  has  terminated  835 
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of  service  altered 889 


SECT. 

Distinction  between  towage  and 
salvage   340 

Effect  on  liability  of  cargo  to  con- 
tribute      341 

Where  salving  and  salved  vessels 
belong  to  same  owner 342 
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321.  The  liability  to  remunerate  salvors  is  an  incident   of  a  Introductory. 
maritime  adventure  which  affects  both  freighter  and  shipowner, 
so  that  the  questions  relating  to  it  form  part  of  our  subject.    It 
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The  right  to 


Confined  to 
ships  and 
cargoes. 


is  not,  however,  proposed  to  enter  more  than  may  be  necessary 
into  questions  of  the  jurisdiction  and  practice  of  the  Courts  in 
which  the  remedies  of  salvors  are  enforced ;  nor  into  the  manner 
in  which  salvage  rewards  are  distributed  among  the  salvors. 
These  matters  will  be  found  discussed  in  works  on  Admiralty 
Practice. 

Here  we  have  to  consider  the  nature  of  salvage  rewards,  the 
cases  in  which  they  can  be  claimed,  and  the  liabilities  of  ship, 
freight  and  cargo  to  contribute  in  payment  of  them. 

323.  One  who  saves,  or  helps  in  saving,  a  vessel  to  which  he  is 
a  stranger,  from  danger  at  sea,  is  entitled  to  a  reward  for  his 
services ;  and  if  he  has  obtained  possession  of  the  vessel,  he  may 
retain  possession  until  he  has  been  paid  the  due  reward. 

So,  also,  with  regard  to  cargo  or  other  property  belonging  to  a 
vessel  at  sea  which  is  rescued  from  danger,  whether  while  in  the 
vessel  or  after  having  been  thrown  or  washed  out  of  her ;  those 
who  rescue  such  property  are  entitled  to  reward,  and  to  a  lien 
upon  the  property  for  that  reward  (a). 

This  right  to  reward  also  arises  where  such  services  have  been 
rendered  to  a  ship,  or  to  the  cargo  of  a  ship,  within  a  river  or 
harbour  (&),  or  even  in  a  dock. 

But,  whether  in  a  river  or  at  sea,  the  property  saved  must  be  a 
ship,  or  her  apparel,  or  cargo,  or  the  wreck  of  them  (c).  The 
right  does  not  arise  on  saving  property  of  other  kinds  which  may 
have  been  moored  afloat,  and  have  got  adrift ;  such  as  a  raft  of 
timber  (d),  a  buoy  (e),  or  a  floating  dry  dock  (/). 

The  reward  thus  payable  to  salvors  is  called  salvage.  Some- 
time's,  too,  that  word  is  used  to  denote  the  property  which  has 
been  salved ;  or  again,  more  broadly,  property  which  has  been 
saved,  without  regard  to  how  saved. 


(a).Hai-tfort  r.  Jones,  (1698)  1  Ld. 
Eaym.  393  ;  2  Salk,  654  ;  Nicholson  r. 
Chapman,  (1793)  2  H.  Bl.  254. 

(2-)  The  Carrier  Dove,  (1863)  15  E.  E. 
893  ;  2  Moo.  P.  C.  (N.  S.)  243  ;  Br.  &  L. 
113  ;  The  Gas  Float  Whitton,  No.  2, 
66  L.  J.,  P.  99  ;  66  L.  J.,  P.  17  ;  (1897) 
A.  C.  337  ;  (1896)  P.  42  ;  (1895)  P.  301. 

(<;)  The  Gas  Float  Whitton,  No.  2, 
66  L.  J.,  P.  99  ;  65  L.  J.,  P.  17  ;  (1897)  A. 
C.  337  ;  (1896)  P.  42  ;  (1895)  P.  301  ; 
4  Asp.  M.  C.  110.  Kennedy,  Salvage, 
p.  2.  As  to  the  meaning  of  ship  and 


cargo  in  this  connection,  see  per  Lord 
Herschell,  (1897)  A.  C.  at  p.  345; 
suggesting  that  goods  -in  tow  may  be 
cargo,  and  that  some  rafts  may  be  ships. 

(rf)  Nicholson  r.  Chapman,  (1793)  2 
H.  Bl.  254  ;  Palmer  r.  Eouse,  (1858)  27 
L.  J.,  Ex.  437  ;  3  H.  &  N.  505  ;  Eaft  of 
Timber,  (1844)  2  W.  Bob.  251. 

(e)  The  Gas  Float  Whitton,  No.  2, 
supi'a. 

(/)  Cope  r.  Vallette  Dry  Dock  Co., 
(1886)  119  U.  S.  Eep.  625. 
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But  though  these  rights  are  recognized  in  all  our  Courts,  it  is     Sect.  322. 
in  Courts  of  Admiralty  that  they  practically  have  effect.     The 
rules  which  govern  and  define  them  are  to  be  found  for  the  most 
part  in  the  decisions  of  the  Admiralty  Court,  and  are  based  upon 
the  principles  of  maritime  law  as  there  understood  and  adopted. 

323.  The  rule  of  rewarding  salvors  is  grounded  on  policy.     It  Object  of 
is  desirable  to  encourage  those  who  chance  to  be  in  a  position  to 

help  vessels  in  distress  to  use  their  best  exertions,  to  risk  if 
necessary  their  own  lives  and  property,  and  to  delay  their  own 
adventures,  for  that  purpose.  The  prospect  of  a  reward,  which  is 
generally  assessed  liberally,  brings  out  a  readiness  and  strenuous- 
ness  which  cannot  always  be  expected  without  that  motive,  and 
both  lives  and  property  at  sea  are  thus  made  more  safe. 

On  the  other  hand,  the  right  to  salvage  is,  generally  speaking, 
confined  to  persons  who  are  strangers  to  the  vessel  in  distress, 
and  thus  the  evil  is  avoided  of  holding  up  inducements  which 
may  lead  men  to  produce  disaster  in  order  to  reap  gain  from  it. 

No  corresponding  rule  exists  with  regard  to  saving  property  Nocor- 
upon  land.  Salvage  services  rendered,  for  example,  in  the  case  rule°on  land 
of  a  house  on  fire  do  not  entitle  the  salvor  to  reward,  nor  give 
him  any  right  to  retain  possession  of  the  property  he  may  have 
saved.  He  only  has  a  right  to  reward  when  his  services  have 
been  employed:  whereas  in  the  case  of  ships  and  cargoes  the  right 
springs  from  the  services  themselves ;  though  it  may  also  be  the 
result  of  a  contract  of  employment. 

Also,  as  above  pointed  out,  services  rendered  to  floating  pro- 
perty, although  on  the  sea,  are  only  rewarded  by  the  Court  when 
the  property  is  or  has  been  a  ship,  or  her  cargo. 

324.  A  salvor,  though  entitled  to  reward,  had  no  right  of  action  The  remedies 
for  that  reward  at  common  law,  unless  he  was  employed  to  do  °^  ^  salvor. 
the   work,  or   acted   under  some  contract  (g).    In   Newman  v. 

Walters  Qi),  indeed,  a  passenger  who  stayed  on  board  the  vessel 
after  her  captain  had  left,  and  at  the  request  of  the  mate  and 
crew  undertook  the  navigation,  and  brought  her  into  port,  was 
held  entitled  to  sue  the  owner  for  salvage.  But  this  appears  to 
have   been    allowed  upon   the   ground   that   he   acted   on  the 

(?)  Lipson«.  Harrison,  (1853)  2  W.  E.      L.  J.,  M.  C.  174  ;  1  H.  &  C.  170. 
10  ;    Atkinson  v,   WoodaU,  (1862)    31  (h)  (1804)  3  B.  &  P,  612. 
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Sect.  324.  request  of  those  who  represented  the  owner  ;  or  that  he  acted  for 
the  owner,  who  ratified  his  action. 

A  salvor  who  is  in  possession  of  property  which  he  has  saved 
has  a  possessory  lien  upon  the  property  (i);  and,  whether  in 
possession  or  not,  he  has  the  more  extensive  right  of  maritime 
lien,  which  he  can  enforce  through  the  tribunals  having  Admiralty 
jurisdiction. 

By  virtue  of  this  maritime  lien  the  salvor  may  proceed  against 
the  property  itself ;  he  can  procure  an  arrest  of  it,  into  whose 
hands  soever  it  may  have  come,  if  it  is  within  the  jurisdiction  of 
the  tribunal ;  and  if  necessary  it  will  be  sold,  and  his  claim,  wh.en 
allowed,  satisfied  out  of  the  proceeds  of  sale.  This  maritime  lien 
arises  and  may  be  enforced  although  the  salvor  may  never  have 
had  actual  possession  of  the  property  (k) ;  or  though  he  has  had 
possession  and  has  given  it  up  (I).  In  general  it  is  the  remedy 
to  be  relied  upon ;  and  a  needless  detention  of  the  property  is 
looked  upon  by  the  Court  with  disfavour  (m).  The  lien  extends 
to  the  ship  and  cargo,  and  also  to  the  freight  where  freight  has 
been  saved  (n) ;  and  it  is  not  impaired  by  changes  in  the  owner- 
ship or  possession  of  the  property. 

Where  two  sets  of  salvors  have  rendered  services  to  a  ship, 
independently,  on  separate  occasions,  the  lien  of  the  latter  salvors 
has  priority  to  that  of  the  earlier  (o). 

Personal  324a.  But  though  a  personal  remedy  against  the  owners  of 

salved  property  could  not  be  had  in  the  Courts  of  Common  Law, 
it  seems  clear  that  where  property  has  been  saved,  and  has  come 
to  the  owner's  hands,  a  personal  remedy  against  him  can  be  had 
in  Courts  exercising  Admiralty  jurisdiction  as  well  as  the  more 
usual  remedy  by  proceedings  in  revi  against  the  property  saved  (p). 

(i)  Hartfort  v.  Jones,  (1698)  91  E.  E.  Salvage,  p.  8  ;  Will.  &  Bruce,  Ad.  (2nd), 

556,  657,  1161,  1293  ;  1  Ld.  Eaym.  393  ;  168. 

2  Salk,  654.    As  to  the  duty  to  deliver  (m)  The  Charlotte  Wylie,  (1846)  2  W. 

to    the    receiver  of  wreck,  see  i'tifra,  Eob.  495  ;   The  Westminster,   (1841)  1 

s.  356.  W.  Eob.  229,  p.  233.      See  M.  S.  Act, 

(A)  The  Glascow  Packet,  (1844)  2  W.  1894,  ss.  554,  560. 

Eob.  306.  («)  The  Veritas,  70  L.  J.,  P.  75  ;  (1901) 

(0  The  Eleanora  Charlotta,  (1823)  1  P.   304  ;     9  Asp.  M.   C.   237.      Cf.  s. 

Hag.  Adm.  156.  320. 

(m)  The  Glascow  Packet,  (1844)  2  W.  (p)  See  the  discussion  of  the  remedies 

Eob.  306.     Of.  The  Gertrude,  (1861)  30  in  the  Court  of  Admiralty  in  Kennedy, 

L.  J.,  Adm.  l30  ;  The  Pinnas,  (1888)  59  Salvage,  pp.  9  et  sej. 
L.T.  526;  6'A8p.'M.  C.  413.     Kennedy, 
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This  remedy,  in  personam;  seems,  however,  to  have  been  in  use   Sect,  334a. 
only  in  exceptional  eases  (q). 

In  the  case  of  Five  Steel  Barges  (?•),  a  claim  was  made,  in 
personam,  against  a  firm  who  had  sold  and  delivered  certain 
barges  to  the  Government,  for  salvage  services  to  the  barges  prior 
to  their  delivery.  Sir  J.  Hannen  said,  "  I  think  it  is  perfectly 
clear  that  an  action,  in  'personam,  lies  against  the  owners  of  a 
vessel  which  has  been  saved,  even  though  the  property  has  been 
transferred  to  others,  and  the  lien  lost "  (s). 

And  Sir  J.  Hannen  further  decided  in  the  same  ease,  that  it 
was  not  essential  that  the  person  sued  should  be  the  owner  of  the 
property  salved.  "  I  am  of  opinion  that  the  right  to  sue,  in  per- 
sonam, is  not  confined  to  the  case  of  the  defendant  being  the  actual 
legal  owner  of  the  property  saved.  I  think  it  exists  in  cases 
where  the  defendant  has  an  interest  in  the  property  saved,  which 
interest  has  been  saved  by  the  fact  that  the  property  has  been 
brought  into  a  position  of  security  "  {t). 

In  Duncan  v.  Dundee,  &e..  Shipping  Co.  {u),  ship  and  cargo 
had  been  salved  from  a  danger  which  had  arisen  owing  to 
negligent  navigation  by  the  master.  It  was  held,  by  the  Court 
of  Session,  that  the  shipowners  were  personally  liable  for  salvage, 
not  only  in  respect  of  the  ship  but  also  in  respect  of  the  cargo, 
since  they  would  have  been  liable  for  the  loss  of  it. 

In  The  Cargo  ex  Port  Victor  [x),  salvage  was  claimed  from  time- 
charterers  of  a  ship  salved  after  a  collision,  in  respect  of  stores 
on  board,  shipped  by  a  Government  department  under  a  contract 
with  the  defendants.  This  made  them  responsible  for  the  stores, 
subject  to  exceptions  which  did  not  include  negligence.  The 
collision  was  due  to  negligence  of  servants  of  the  owners  of  The 
Port  Victor.  The  ship  had  in  consequence  put  back  to  the  port 
of  shipment,  and  had  re-delivered  the  goods  to  the  Governrhent. 
And  payment  of  salvage  had  been  refused  by  the  Government. 

(j)  See  The   Rapid,   (1838)  3   Hag.  owners  were  held  personally  liable  for 

Adm.  419  ;  The  Hope,  (1801)  3  C.  Kob.  salvage,  the  Lord  President  (Inglis)  said, 

215  ;  The  Trelawney,  (1802)  3  C.  Eob.  "  And  in  our  own  records  I  find  cases  of 

216  (n.)  ;  i  C.  Bob.  223.  personal  actions  for  salvage,  that  is  to 
(?■)  (1890)    59   L.    J.,    Adm.   77  ;    15  say,  the  masters  and  crews  of  one  ship 

P.  D.  142.  proceeding  against  the  owners  of  the 

(s)  15  P.  D.  at  p.  146.     And  see  Cargo  other." 

ex  Port  Victor,  70  L.  J.,  P.  52  ;  (1901)  (t)  (1890)  15  P.  D.  at  p.  146. 

P.  243;  9  Asp.  M.  C.  182.     In  Duncan  (u)  (1878)  15  Sc.  L.  K.  429. 

V.  Dundee,  Perth,  and  London  Sh.  Co.,  (3^)  70  L.  J.,  P.  52  ;  (1901)  P.  243  ;  9 

(1878)  15  Sc.   L.  E.  429,  where  ship-  Asp.  M.  C.  182. 
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Sect.  324a.  The  charterers  resisted  the  claim,  on  the  ground  that  they  were 
not  owners,  nor  in  possession  of  either  the  ship  or  the  cargo. 
But  the  Court  of  Appeal,  affirming  Sir  F.  Jeune,  held  that  they 
must  pay.  "  I  think  that  in  a  common  maritime  adventure  of 
this  kind,  at  least  the  persons  who  have  the  interest  of  owners  in 
the  goods,  by  virtue  of  the  contract  they  have  made  for  the  pur- 
pose of  delivery,  have  an  interest  for  the  purpose  of  salvage  "  {y). 


His  right 
limited  by  the 
amount  of 
property 
saved. 


Unless 

services 

employed. 


325.  It  is  important  to  note  that  salvage,  apart  from  contract, 
depends  entirely  upon  the  safety  of  some  of  the  property  in  respect 
of  which  the  services  have  been  rendered.  If  no  part  of  that  has 
been  brought  into  safety,  no  salvage  can  be  obtained ;  and  the 
amount  so  saved  is  the  limit  of  possible  salvage. 

"  I  consider  it  to  be  now  a  fixed  principle  of  salvage  law  that,  in 
the  absence  of  any  special  contract,  some  property  in  the  ship  or 
cargo  must  be  saved  in  order  to  found  the  liability  of  the  owners 
of  the  ship  or  cargo  to  the  payment  of  salvage  remuneration  "  (2). 

"  There  must  be  something  saved  more  than  life,  which  will 
form  a  fund  from  which  salvage  may  be  paid  "  (a). 

But  it  is  not  necessary  that  the  state  of  safety  should  have  been 
brought  about  by  the  actual  services  for  which  the  claim  is  made. 
Where  services  have  been  rendered  which  have,  or  may  have, 
helped  to  rescue  a  vessel  or  cargo  from  danger,  they  will  entitle 
those  who  rendered  them  to  salvage,  although  their  labours  did 
not  result  in  putting  the  vessel  or  cargo  in  a  position  of  safety; 
and  that  whether  the  subsequent  safety  was  due  to  improvement 
of  the  weather  or  other  physical  causes,  or  to  the  efforts  of  other 
salvors  (&). 

326.  The  case  is,  however,  different  where  the  salvors  have  been 
employed  to  do  the  work  by  the  owner  of  the  property,  or  by  some 
one  having  his  authority.  There  is  then  a  contract  by  the  owner 
to  pay  for  the  services,  and  he  may  be  personally  liable  to  do  so 
whether  the  property  be  saved  or  not.  Such  an  employment  may 
be  by  express  agreement  between  owners  and  salvors,  or  it  may 
be  inferred  from  the  acts  done  on  the  one  side  and  the  other. 

In  The  E.  U.,  Dr.  Lushington,  putting  the  case  of  "  a  vessel 


(1/)  Per  Ld.  Alverstone,  C.  J.,  (1901) 
P.  243,  p.  255. 

(.-)  Per  Sir  R.  PhiUimore  in  The  Sar- 
pedon,  (1877)  3  P.  D.  at  p.  34. 

{a)  Per  Brett,  M.  E.,  in  The  Eenpor, 


(1883)  8  P.  D.  p.  117. 

(*)  The  Atlas,  (1862)  31  L.  J.,  Adm. 
210  ;  15  B.  R.  519  ;  15  Moo.  P.  C.  329  ; 
Lush.  518  ;  1  Asp.  M.  C.  235  ;  The  E.  U., 
(1853)  1  Spiuks,  63. 
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in  distress  and  an  order  sent  to  put  an  anchor  and  cable  on    Sect.  326. 
board,  and   that  that  is   done,  but  that  afterwards  from  the 
violence  of  the  weather  the  vessel  is  carried  away  and  lost," 
added  that  the  service  "  is  such  as  must  be  paid  for  whether  the 
vessel  is  lost  or  not  "  (c). 

And  where  there  has  been  an  employment,  and  services 
rendered  in  consequence,  the  right  to  a  reward  seems,  generally, 
to  be  independent  of  whether  those  services  have  or  have  not 
contributed  to  the  ship's  safety. 

"  It  men  are  engaged  by  a  ship  in  distress,  whether  generally  or 
particularly,  they  are  to  be  paid  according  to  their  efforts  made, 
even  though  the  labour  or  service  may  not  prove  beneficial  "  (d). 

327.  But  the  mere  acceptance  of  proffered  services  of  salvors  Agreement  to 
does  not  ordinarily  give  rise  to  an  implied  promise  to  reward  gvent^not^ 
them  in  any  event.     The  presumption  is,  that  they  offer  their  generally 
help  as  adventurers,  who  run  the  risk  of  getting  nothing  if  their 
services  should  be  of  no  benefit,  or  if  nothing  be  saved  (e). 

And  generally  an  express  agreement  for  salvage  is  considered 
to  have  been  made  with  reference  to  the  ordinary  condition  of 
salvage  remuneration,  that  the  property  or  some  part  of  it  shall 
get  into  safety. 

In  The  Eenpor(/),  The  Mary  Louisa  had  been  requested  to 
stand  by  The  Eenpor,  which  was  in  danger  in  the  midst  of  an  ice- 
field ;  and  a  written  agreement  was  made  between  the  masters, 
by  which  The  Mary  Louisa  was  to  stay  by  the  vessel,  "  until  she 
was  in  a  safe  position  to  get  into  port,  for  the  sum  of  l,200i." 
The  Mary  Louisa  did  remain  by  The  Eenpor  during  the  night, 
and  next  morning  took  her  crew  on  board,  as  she  was  in  a 
sinking  condition ;  and  she  afterwards  sank. 

It  was  held  that  there  was  no  right  to  salvage,  since  no 
property  had  been  saved.  And  with  regard  to  the  agreement, 
Brett,  M.  E.,  said,  "  I  think,  therefore,  that  the  agreement  is  a 
proper  salvage  agreement ;  it  fixes  the  amount  of  salvage  to  be 

(c)  The  E.  v.,  (1853)  1  Spinks  63,  at  The  Benlarig,  (1888)  58  L.  J.,  Adm.  21 ; 
p.  64.  But  see  the  Eenpor,  (1883)  8  U  P.  D.  3 ;'  6  Asp.  M.  C.  360 ;  Infra, 
P.  D.  115,  p.  117,  where  this  dictum  was      s.  33i. 

dissented  from.  (e)  See  The  Cheerful,  (1885)  55  L.  J., 

(d)  Per    Dr.   Lushington,    The    Un-  Adm.  5  ;  11  P.  D.  3  ;  5  Asp.  M.  0.  525. 
daunted,  (1860)  29  L.  J.,  Adm.   176;  (/)  (1883)  52  L.  J.,  Adm.  49  ;  8  P.  D. 
Lush.  90  ;   The  Melpomene,  (1873)  42  115  ;  5  Asp.  M.  C.  98.     Cf.  The  Alfred, 
L.  J.,  Adm.  45  ;  L.  E.,  4  A.  &  E.  129  ;  (1884)  50  L.  T.  511  ;  5  Asp.  M.  C.  214. 
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Sect.  327. 


Indirect 
service. 


paid  both  for  services  to  life  and  property,  but  leaves  untouched 
all  the  other  conditions  necessary  to  support  a  salvage  award. 
As,  therefore,  both  on  principle  and  on  the  construction  of  the 
contract  itself,  there  must  be  something  besides  life  saved  to 
make  it  effectual,  I  am  of  opinion  that  neither  owners  nor  master 
are  liable  in  this  action  because  no  res  has  been  saved." 

Where  service  is  rendered  to  a  ship  which  is  in  danger,  but  is 
in  the  possession  of  her  master,  it  is  ordinarily  presumed,  without 
any  action  on  his  part,  that  he  accepts  the  service,  if  that  is  what 
a  prudent  man  would  do  (g).  And  that  is  true  though  the  service 
may  be  given  to  the  ship  indirectly  only,  as  by  disengaging 
another  ship  from  her  (h) .  But  the  presumption  may  be  rebutted 
by  the  circumstances. 

In  The  Emilie  Galline  (i),  the  service  was  rendered  by  two  tugs 
towing  away  another  ship.  The  Gorjistan,  which  was  endangering 
The  Emilie  Galline.  Those  tugs  were  in  attendance  upon  The 
Gorjistan,  and  had  been  so  when  the  accident  happened  which 
brought  about  the  danger.  Bucknill,  J.,  held  that  the  tugs  could 
not  claim  salvage.  "  The  question  I  have  to  ask  myself  here  is : 
Would  the  master  of  The  Emilie  Galline,  as  a  reasonably  prudent 
man,  if  he  had  been  asked  by  the  tugs.  Huntsman  and  Stephen 
Gray,  or  one  of  them,  whether  they  should  free  the  steamer  from 
the  barque,  have  said  '  Yes '  or '  No '  ?  .  .  .  .  In  the  circumstances, 
is  it  more  reasonable  to  come  to  the  conclusion  that  the  master 
would  have  said,  '  Let  them  tow  her  clear,  they  are  in  attendance 
upon  her  ;  let  them  do  it ;  here  I  am  aground '  ?  or  is  it  more 
reasonable  to  suppose  that,  if  asked  the  question,  he  would  have 
said,  '  Yes,  tow  away,  and  you  shall  be  entitled  to  a  salvage  here- 
after from  me '  ?  " 


Distinctions         328.  The  distinction  between  volunteer  salvors  and  employed 

between  ,..,., 

employed  and  salvors  IS  important  m  other  ways.  So  far  as  the  amount  oi 
sSvore!"^^*^  reward  and  the  remedies  against  the  property  saved  are  concerned, 
they  stand  practically  on  the  same  footing,  except  that  the  agree- 
ment may  fix  the  amount.  If  the  service  has  been  rendered  in 
saving  from  danger  it  is  a  salvage  service,  whether  it  was  employed 
or  was  done  by  a  volunteer  ;  and  the  scale  of  reward,  and  the  lien 


{g)  The  Vandyct,  (1882)  7  P.  D.  42  ; 
47  L.  T.  694  ;  5  Asp.  M.  C.  17  ;  The 
Annapolis,  (1861)  30  L.  J.,  Adm.  201  ; 
5  L.  T.  37  ;  Lush.  295.     C£.  The  Auguste 


Legembre,  71  L.  J.,  P.  53;  (1902)  P.  123. 
(A)  Ibid. 
(•/)  72  L.  J.,  P.  39  ;  (1903)  P.  106. 
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for  it,  will  be  those  of  salvage  [k).    But,  as  we  have  seen,  employed    Sect.  328. 
salvors  may  have  remedies  against  those  who  employed  them, 
when  volunteers  would  have  none. 

Further,  the  time  at  which  the  value  of  the  interests  contributing 
to  the  salvage  should  be  ascertained,  and  the  ultimate  incidence  of 
the  payment,  may  be  affected  by  the  same  distinction.  For  the 
expenditure  is,  in  the  one  case,  general  average,  as  being  a 
voluntary  sacrifice ;  whereas  in  the  other  it  is  not  (I). 

329.  The  Merchant  Shipping  Act,  1894,  deals  with  the  methods  Merchant 
by  which  salvage  claims  can  be  enforced  (m).  And  by  s.  546  Act,  1894. 
it  enacts  that  salvage  shall  be  payable  for  services  rendered  in 
assisting  a  vessel,  or  saving  the  cargo  or  apparel  of  a  vessel, 
wrecked  or  in  distress  on  or  near  the  coasts  of  the  United 
Kingdom  (w),  or  in  any  tidal  water  within  the  limits  of  the  United 
Kingdom,  by  the  owner  of  that  vessel,  cargo,  apparel,  or  wreck. 

Also  by  ss.  544  and  545,  following  earlier  repealed  enactments  (o),   Life  salvage. 
provision  is  made  for  rewarding  services  rendered  in  saving  life 
from  ships,  by  payments  to  be  made  by  the  owner  of  the  vessel, 
cargo,  or  apparel  saved. 

Those  sections  are  as  follows  : — 

"Sect.  544 — (1).  Where  services  are  rendered  wholly  or  in  part 
within  British  waters  (p )  ia  saving  life  from  (q)  any  British  or  foreign 
vessel,  or  elsewhere  in  saving  life  from  any  British  vessel,  there  shall 
be  payable  to  the  salvor  by  the  owner  of  the  vessel,  cargo,  or  apparel 
saved,  a  reasonable  amount  of  salvage,  to  be  determined  in  case  of 
dispute  in  manner  hereinafter  mentioned. 

"  (2).  Salvage  in  respect  of  the  preservation  of  life  when  payable  by 
the  owners  of  the  vessel  shall  be  payable  in  priority  to  all  other  claims 
for  salvage. 

"  (3).  Where  the  vessel,  cargo,  and  apparel  are  destroyed,  or  the 
value   thereof   is   insufficient,    after  payment   of  the  actual   expenses 

(A)  The  Purissima  Concepcion,  (1849)  (p)  The    Pacific,    67    L.  J.,   P.   65  ; 

3  W.  Bob.  181.     Cf.  Ocean  S.S.  Co.  v.  (1898)   P.  170  ;    Jbrgensen  v.  Neptune 

Anderson,  (1883)  53  L.  J.,  Q.  B.  161;  Fishing  Co.,  (1902)  4  Sess.  Ca.  (5th)  992. 

13  Q.  B.  D.  651.  (?)  See  The  Fusilier,  (1864)  34  L.  J., 

(0  See  mfra,  ss.  393—396.  Adm.  25  ;  16  E.  K.  19  ;    3  Moo.  P.  C. 

(m)  Ss.  547—556,  565.  (n.  s.)  51  ;  The  Sarpedon,  (1877)  3  P.  D. 

(n)  See  The  Fulham,  68  L.  J.,  P.  75  ;  28.    The  section  probably  includes  the 

(1899)  P.  251  ;  8  Asp.  M.  C.  559.  lives    of    persons    who    have   (not  im- 

(o)  M.  S.  Act,  1854,, ss.  458,  459 ;  Ad.  properly)  left  the  ship    in    her    boats 

Ct.  Jur.  Act,-1861,  a.  9  ;  M.  S.  Act,  1862,  owing  to  her  danger  :  The  Cairo,  (1874) 

s.  59  ;  all  now  repealed  by  M.  S.  Act,  43  L.  J.,  Adm.  33  ;  L.  R.,  4  A.  &  E.  184. 
1894. 
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Sect.  829. 


Liability 
under  the  Act 
depends  on 
property 
being  saved. 


Common  re- 
sponsibility 
for  life 


incurred,  to  pay  the  amount  of  salvage  payable  in  respect  of  the  pre- 
servation of  life,  the  Board  of  Trade  may,  in  their  discretion,  award  to 
the  salvor,  out  of  the  Mercantile  Marine  Fund,  such  sum  as  they  think 
fit  in  whole  or  part  satisfaction  of  any  amount  of  salvage  so  left 
unpaid. 

"Sect.  545.  When  it  is  made  to  appear  to  Her  Majesty  that  the 
government  of  any  foreign  country  is  willing  that  salvage  should  be 
awarded  by  British  Courts  for  services  rendered  in  saving  life  from 
ships  belonging  to  that  country,  when  the  ship  is  beyond  the  limits  of 
British  jurisdiction.  Her  Majesty  may,  by  Order  in  Council,  direct  that 
the  provisions  of  this  part  of  this  Act  with  reference  to  salvage  of  life 
shall,  subject  to  any  conditions  and  qualifications  contained  in  the  order, 
apply,  and  those  provisions  shall  accordingly  apply  to  those  services 
as  if  they  were  rendered  in  saving  life  from  ships  within  British 
jurisdiction." 

330.  Although  by  these  enactments  salvage  is  to  be  payable 
"  by  the  owner  of  the  vessel,  cargo,  &c.,"  no  general  personal 
liability  seems  to  have  been  imposed,  either  for  life  salvage  under 
sect.  544,  or  for  salvage  to  property  under  sect.  546.  The  claim 
of  the  salvors  still  depends  upon  the  safety  of  some  of  the 
property ;  and  the  liability  of  the  owner  of  the  ship,  or  of  the 
cargo,  is  still  limited  by  the  value  of  the  property  belonging  to 
him  which  has  been  saved  (r). 

But  as  regards  life  salvage  the  Act  imposes  a  common  respon- 
sibility upon  the  owners  of  ship  and  cargo,  to  the  extent  of  their 
property  saved.  Whatever  is  saved  becomes  a  fund  out  of  which 
life  salvage  may  be  payable. 

In  The  Cargo  ex  Schiller  (s),  the  ship  and  cargo  had  sunk  in  deep 
water,  and  those  who  had  tried  to  save  them  abandoned  further 
attempts  to  do  so.  But  the  owners  of  some  specie  which  formed 
part  of  the  cargo  afterwards  employed  divers  and  workmen  to 
raise  it,  and  succeeded  in  recovering  a  portion.  Brett,  L.  J., 
considered  that  the  Act  did  not  apply  so  as  to  make  salvage  pay- 
able out  of  this  to  salvors  of  lives  from  The  Schiller,  on  the  ground 
that  it  had  not  been  salved,  but  only  saved.  The  majority  of  the 
Court  of  Appeal,  however,  held  that  this  made  no  difference,  and 
allowed  salvage  out  of  the  specie  to  persons  who  had  saved  some 
of  the  passengers  and  crew. 


()■)  See  Cargo  ex  Schiller,  (1877)  46 
L.  J.,  Adm.  9 ;  2  P.  D.  145 ;  The 
Sarpedon,  (1877)  3  P.  D.  28. 


(«)  (1877)  46  L.  J.,  Adm.  9  ;  2  P,  D. 
145. 
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331.  The  saving  of  life  has  been  made  by  this  and  the  earUer    Sect.  331. 
Acts  the  ground  of  an  independent  substantive  right  to  salvage  in  Life  salvage, 
cases  within  its  rules.     Formerly,  though  life  salvage  was  looked  the  Aot.°™ 
on  as  of  the  highest  merit,  and  was  rewarded  indirectly  with 
liberality  when  the  opportunity  offered,  there  was  no  right  to  a 
reward  for  the  act  itself ;  for  there  was  no  property  against  which 
that  right  could  attach  (t).    If  acts  of  life  salvage  could  be  con- 
nected with  the  preservation  of  property  by  the  same  salvors, 
whether  by  accident  or  not,  the  Court  took  notice  of  them,  and 
enhanced  the  amount  of  salvage  given  for  the  services  to  the 
property  (tt). 

And  this  is  still  the  state  of  the  law  in  cases  to  which  the 
Merchant  Shipping  Act  does  not  apply.  In  The  Johannes  {x), 
lives  had  been  saved  by  the  plaintiffs  from  a  Prussian  ship  on  the 
high  seas  outside  British  jurisdiction.  The  ship  itself  was  saved 
by  other  salvors,  and  was  brought  into  a  British  port.  It  was  held 
that  a  claim  by  the  life  salvors  could  not  be  entertained  (y). 

Now,  however,  though  the  Act  does  not  give  any  personal 
remedy  for  life  salvage  where  no  property  has  been  saved  («), 
it  makes  any  part  of  the  ship  or  cargo  which  has  been  saved 
chargeable  with  a  reward  to  the  salvors  of  life,  and  that  whether 
the  property  was  saved  at  the  time  or  was  recovered  afterwards  (a). 

It  is  not  on  the  ground  of  benefit  received  that  ship  or  cargo 
contributes  to  reward  life  salvors ;  they  are  made  chargeable  with 
it  because  it  is  the  policy  of  the  law  that  those  services  shall  be 
encouraged.  "  Salvage  is  not  governed  by  the  ordinary  rules 
which  prevail  in  mercantile  transactions  on  shore.  Salvage  is 
governed  by  a  due  regard  to  the  benefit  received,  combined  with 
a  just  regard,  also,  to  the  general  interests  of  ships  and  commerce. 
It  is  a  political  as  well  as  a  mercantile  transaction — so  says 
Lord  Stowell,  so  says  Mr.  Justice  Story — as,  for  instance,  when 
a  larger  reward  is  given  because  of  the  greater  value  of  the 
property  saved.     I  conceive  that  the  ship,  the  master,  the  crew, 

(0  The  Aid,  (1822)  1  Hag.  Adm.  83  ;  (a)  Cargo  ex  Schiller,  (1877)  46  L.  J., 

The  Zephyrus,  (1842)  1  W.  Kob.  329.  Adm.  9  ;  1  P.  D.  473  ;  2  P.  D.  145  ;  The 

(m)  The  Aid,  gupra.  Fusilier,  (1864)  34  L.  J.,  Adm.  25;  16 

(a-)  (1860)  30  L.  J.,  Adm.  91  ;  Lush.  E.  R.  19 ;  3  Moo.  P.  C.  (N.  S.)  51.      A 

182.  claim  against  damages  recovered  for  the 

(y)  See  also  The  Willem  IIL,  (1871)  loss  of  the  ship  will  not  do :  The  Annie, 

L.  R.,  3  A.  &  B.  487.  (1886)  56  L.  J.,  Adm.  70  ;  12  P.  D.  50. 

(z)  The  Sarpedon,  (1877)  3  P.  D.  28. 
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Sect.  331.  the  passengers  and  cargo  ought  to  be  considered  as  one  com- 
ponent firm,  though  each  may  differ  in  their  respective  condi- 
tions. I  consider  that  all  are  interested  in  maintaining  the  great 
principle  of  adequate  remuneration  for  salvors,  though  it  may 
and  must  happen  that  sometimes  the  benefit  conferred  -will  be 
the  saving  of  life  only,  sometimes  the  ship,  sometimes  the  cargo; 
and  I  think  that  none  are  more  interested  in  the  maintenance 
of  this  great  principle  than  the  owners  and  underwriters  of 
the  cargo,  who  must  have  the  greatest  pecuniary  interest  at 
stake "  (b).  The  rule,  therefore,  is  that  the  ship  and  cargo 
saved  shall  contribute  towards  life  salvage  in  proportion  to  their 
value  (c),  and  that  is  the  ease  even  with  such  property  as  bullion 
or  specie  (cl). 

But  the  value  of  ship  and  cargo  is  not  material  in  assessing  the 
amount  payable  for  life  salvage :  nor  can  the  special  pecuniary 
value  of  any  one  life  saved  be  taken  into  account  («). 

The  ship  or;  332.  That  assistance  given  to  a  ship  or  cargo  may  have  the 

be  saved  from  character  of  a  salvage  service,  and  so  entitle  to  the  rewards  and 
J^n^er^™^  the  liens  which  follow  as  consequences,  it  must  have  been  rendered 
in  rescuing  the  property  from  impending  danger,  and  must  have 
appreciably  helped  in  effecting  that  rescue.  "  Salvage  is  the  com- 
pensation made  to  those  by  whose  assistance  a  ship  or  its  cargo 
has  been  saved  from  impending  peril  or  recovered  from  actual 
loss"  (/).    And  the  same  is  true  as  regards  life  salvage  (g). 

The  danger  need  not,  however,  be  imminent.  "I  am  of  opinion 
that  it  is  not  necessary  there  should  be  absolute  danger  in  order 
to  constitute  a  salvage  service ;  it  is  sufficient  if  there  is  a  state 
of  difficulty  and  reasonable  apprehension  "  (/t).  But  it  is  the 
danger  of  the  thing  salved  that  is  to  be  looked  at.  Danger  to 
the  salvor  may  enhance  the  merit  of  the  service,  but  it  is  by  no 
means  an  essential  element ;  nor,  on  the  other  hand,  will  it 
convert  into  salvage  a  service  which  would  otherwise  not  have 
that  character. 

(J)  Per  Dr.  Lushington,  in  The  Fusi-  (g)  The  Mariposa,  65  L.  J.,  P.  lOi  ; 

lier,  (1864)  34  L.  J.,  Adm.  at  p.  29.  (1896)  P.  273  ;  The  Suevio  (1),  77  L.  J., 

(c)  The  Fusilier,  supra.  P.  92  ;  (1908)  P.  154  ;  11  Asp.  M.  C.  16. 

(d)  The  LoDgford,   (1881)   50  L.  J.,  (/t)  Per  Tr.  Lushington,  in  the  Phan- 
Adm.  28  ;  6  P.  D.  60.  torn,  (1866)  L.  E.,  1  A.  &  E.  at  p.  60  ; 

(e)  The  Suevio  (1),  (1908)  P.  154,  at  The  Aztecs,  (1870)  21  L.  T.  797;  The 
P-  1^1-  Aglaia,  (1888)  57  L.  J ,  Adm.  106;  13 

(/)  Per  Lindley,  L.  J.,  The  City  of       P.  D.  160. 
Chester,  (1884)  9  l^  D.  182,  p.  201. 
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Salvage  is  earned  in  very  many  different  ways  (i).     It  may  be     S^°*'  3^^- 
by  personal  services  on  board  the  salved  ship ;  by  towing  her ;   Character  of 
by  protecting  or  recapturing  her  from  pirates  or  enemies ;  by 
supplying  her  with  men,  or  stores,  for  want  of  which  she  is  in 
danger;  or,  again,  by  protecting  or  securing  the  ship,  or  her 
cargo,  after  she  has  been  wrecked. 

And  in  each  case  not  only  those  who  personally  give  their  active 
assistance,  but  also  those  whose  property  has  been  used,  or  upon 
whom  an  increased  burden  and  risk  is  thrown,  in  consequence  of 
the  services  being  rendered  (j),  are  entitled  to  claim  salvage  (/<;). 

The  service  may  be  indirect,  as  by  removing  another  vessel 
which  was  a  danger  to  the  ship  proceeded  against  (I),  or  by 
setting  the  actual  salvors  in  motion  (m).  In  The  Sarah  (re),  a 
tug,  in  attendance  on  another  vessel,  had  left  her,  and  gone 
some  miles  out  of  the  way,  in  order  to  give  the  information  which 
led  to  The  Sarah  being  saved;  the  owners  and  crew  were  allowed 
salvage. 

But,  in  general,  persons  who  are  not  actually  occupied  in 
carrying  out  the  work  are  not  entitled  to  share  in  the  remunera- 
tion. Thus,  a  coastguard  officer  who  merely  instructed  men 
under  his  command  to  go  to  the  assistance  of  a  vessel,  but  did 
not  go  himself,  was  not  allowed  to  claim  (o). 

Persons  employed  by  the  master  of  a  stranded  ship  to  take 
charge  of  her,  and  to  rescue  her  cargo  may  be  entitled  to  reward 

(i)  See  Will  &  Bruce,  Ad.  (2nd)  pp.  A  civil  salvage  may  be  combined  with  a 

114  ei  sej'.  ;  Kennedy, Salvage,  Chap.  V.  military  salvage:  The  Louisa,  (1813)  1 

(j)  The  Charlotte    Wylie,    (1846)    2  Dods.  317. 

W.   Kob.  495;  The   Skibladner,  (1877)  (Q  The  Vandyck,  (1881)  7  P.  D.  42  ; 

47  L.  J.,  Adm.  84  ;  3  P.  D.  24.  affirmed,  (1882)  47  L.  T.  694.     Cf.  The 

(A)  No  claim  can  be  made  in  respect  Emilie  Galline,  72  L.  J.,  P.  39  ;  (1903) 

of  loss,   damage,   or  risk  to   any  ship  P.  106  ;  supra,  s.  327. 

belonging  to  His  Majesty,  or  for  the  use  (»;j)  The  Ocean,  (1848)  2  W.  Rob.  91  ; 

of  any  stores  or  articles  belonging  to  The  Nile,  (1875)  44  L.  J.,   Adm.   38  ; 

His  Majesty,  in  rendering  a  salvage  ser-  L.  R.,  4  A.  &  E.  449 ;  The  Marguerite 

vice ;  nor  can  the  commander  or  crew  of  Molinos,  72  L.  J.,  P.  56  ;  (1903)  P.  160  ; 

one  of  His  Majesty's  ships  claim  for  The  Cayo  Bonito,73  L.  J.,  P.  93  ;  (1904) 

salvage  services  except  with  the  consent  P.  310.      In  the  last  case  salvage  was 

of  the  Admiralty  :    M.  S.   Act,    1894,  given  to  launchers  of  a  lifeboat, 

s.  557.     See  Cargo  ex  Woosung,  (1876)  («)  (1878)  3  P.  D.  39. 

44  L.  J.,  Adm.  45  ;  1  P.  D.  260  ;  3  Asp.  (o)  The  Vine,  (1825)  2  Hag.  Adm.  1 ; 

M.  C.  50 ;  The  Cybele,  (1878)  47  L.  J.,  The  Aquila,  (1798)  1  C.  Rob.  at  p.  46. 

Adm.  86 ;  2  P.  D.  224 ;  3  P.  D.  8.    As  Otherwise  where  such   an  officer   has 

to  salvage  by  recapture  from  pirates,  assisted  personally  :   The  London  Mer- 

see  13  &   14   Vict.  c.  26  ;    and   from  chant,  (1837)  3  Hag.  Adm.  394. 
enemies,  27  &  28  Vict.  c.  25,  ss.  40,  41. 


446  THE    VOYAGE. 

Sect.  332.  as  salvors,  and  to  the  consequent  maritime  lien  on  the  property 
saved  (p),  although  they  may  be  the  agents  of  the  shipowner  at 
the  place  (q). 

The  service  333.  Again,  the  service  must  have  had  an  appreciable  effect 

Cdavaruabie  in  assisting  the  ship.     "  Salvage  is  a  reward  for  benefits  actually 
efiect.  conferred,  not  for  a  service  attempted  to  be  rendered  "  (?•).    And 

thus  imprudent  and  useless  efforts  by  salvors,  who  have  after- 
wards given  successful  help,  ought  not  to  be  taken  into  account 
in  remunerating  them  (s). 

Even  where  men  "  go  out  at  the  risk  of  life,  and  make  the  most 
meritorious  exertions,  and  yet  do  nothing  successfully  towards 
saving  the  vessel  and  cargo  in  the  slightest  degree,"  they  are 
entitled  to  no  compensation  at  all.  "  The  Court  cannot,  I 
apprehend,  under  those  circumstances  give  any  salvage  reward 
whatever ;  because  the  very  principle  of  salvage  is  to  give  reward 
for  exertions  which  have  been  successful "  (t). 

But  if  the  vessel  or  cargo  be  ultimately  saved  by  other  salvors, 
those  who  have  laboured  without  success  will  be  remunerated,  if 
their  efforts  have  contributed  towards  the  ultimate  safety  (m)  ; 
unless  they  have  been  guilty  of  improper  conduct  in  connection 
with  their  services,  or  in  failing  to  continue  them  (x) ;  or  have 
entirely  abandoned  the  attempt,  and  the  intention  to  make  them 
complete  (y). 
Where  it  is  doubtful  whether  help  that  has  been  rendered  has 

(2>)  The  Favourite,  (1844)  2  W.  Eob.  12  ;  9  P.  D.  27  ;  5  Asp.  M.  C.  197  ;  The 

255  ;  The  Purissima  Concepcion,  (1849)  Nellie,  (1873)  29  L.  T.  516  ;  The  Maude, 

3  W.  Eob.  181  ;  Cargo  ex  Honor,  (1866)  (1876)  36  L.  T.  26  ;  3  Asp.  M.  C.  338  ; 

35  L.  J.,  Adm.  113  ;  L.  E.,  1  A.  &  E.  The  August  Korfi,  72  L.  J.,  P.  53  ;  (1903) 

87.  P.   166.      Cf.    The   Edward   Hawkins, 

(5')  The  Kate  B.  Jones,  (1892)  P.  366.  (1861)  31  L.  J.,  Adm.  46  ;  15  E.  K.  578  ; 

(»■)  The  Chetah,  (1868)  L.  E.,  2  P.  C.  15  Moo.  P.  C.  486.     As  to  the  basis  on 

205,  at  p.  212  ;  The  Yan  Yean,  (1883)  which  awards  for  incomplete  salvage 

52  L.  J.,  Adm.  67  ;  8  P.  D.  147 ;  5  Asp.  services    should    be    made,    see    The 

M.  C.  135  ;  The  India,  (1842)  1  W.  Eob.  Germauia,  73  L.  J.,  P.  59  ;    (1904)  P. 

406  ;    The    Cheerful,   (1885)   55  L.  J.,  131  ;  9  Asp.  M.  C.  358  ;   infra,  s.  344. 

Adm.  5  ;  11  P.  D.  3  ;   5  Asp.  M.  C.  525  ;  (x)  See  The  CameUia,  (1883)  53  L.  J., 

The  Benlarig,  (1888)  58  L.  J.,  Adm.  24  ;  Adm.  12  ;  9  P.  D.  27  ;  5  Asp.  M.  C.  197  ; 

14  P.  D.  3  ;  6  Asp.  M.  C.  360.  The  Yan  ^ean,  (1883)  52  L.  J.,  Adm. 

(«)  The  Chetah,  (1868)  38  L.  J.,  Adm.  67  ;  8  P.  D.  147  ;  5  Asp.  M.  C.  135. 

1  ;  16  E.  K.  520  ;  L.  E.,  2  C.  P.  205  ;  5  ((/)  The  India,  (1842)  1  W.  Eob.  406 ; 

Moo.  P.  C.  (N.  s.)  278.  The  Killeena,  (1881)  51  L.  J.,  Adm.  11 ; 

(<)  Per  Dr.  Lushington,  in  The  E.  U.,  6  P.  D.  193  ;  4  Asp.  M.  C.  472.    Cf.  The 

(1853)  1  Spinks  63.  Jonge  Bastiaan,  (1804)  5  C.  Eob,  322. 

(m)  The  Camellia,  (1883)  53  L.  J.,  Adm. 
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contributed  to  the  ultimate  safety,  the  Court  is  inclined  to  give    Sect.  333. 
the  salvors  the  benefit  of  the  doubt,  and  to  reward  them  (z) . 

334.  If,  however,  the  services  have  been  employed,  under  such  otherwise  if 

•  SSI'VICS 

circumstances  that  a  promise  to  pay  for  them  can  be  implied,  the  employed, 
right  to  reward  becomes  independent  of  whether  they  contributed 
to  bring  about  a  successful  result  or  not  (a). 

In  The  Undaunted  (b),  a  troopship  had  parted  with  both  her 
anchors  and  cables  in  a  heavy  gale  off  the  North  Eoreland.  The 
steamer  Eesolute  came  to  her  assistance,  and  was  requested  by 
the  master  of  the  troopship  (The  Undaunted)  to  go  to  the  nearest 
port  and  bring  off  an  anchor  and  cable.  The  Eesolute  accord- 
ingly steamed  to  Eamsgate,  engaged  two  luggers,  put  on  board 
them  a  large  anchor  and  cable,  and  then  cruised  with  them  off 
the  Foreland  in  search  of  The  Undaunted,  but  without  success. 
Ultimately  The  Eesolute  fell  in  with  her,  and  with  another  tug 
towed  her  to  Gravesend ;  but  the  luggers  did  not  come  up  until 
she  had  reached  Gravesend.  Dr.  Lushington  held  that  the 
luggers,  as  well  as  The  Eesolute,  were  entitled  to  salvage  (c). 


(j)  See  the  E.  U.,  (1853)  1  Spinks 
63  ;  The  Santipore,  (185-1)  1  Spinks  231. 

{a)  The  E.  U.,  (1853)  1  Spinks  63, 
p.  64;  The  Benlarig,  (1888)  58  L.  J., 
Adm.  24 .;  14  P.  D.  3  ;  6  Asp.  M.  C.  360  ; 
The  Lepanto,  (1892)  P.  122  ;  The 
Strathgarry,  64  L.  J.,  P.  59  ;  (1895)  P. 
264  ;  The  August  Korff,  72  L.  J.,  P.  53  ; 
(1903)  P.  1H6. 

(J)  (1860)  29  L.  J.,  Adm.  176 ;  Lush. 
90. 

(c)  He  said ;  "  I  cannot  have  any 
doubt  as  to  the  duty  of  the  Court  in  this 
case.  There  is  a  broad  distinction  to  be 
drawn  between  salvors  who  volunteer  to 
go  out  to  a  ship  in  distress,  and  those 
who  are  employed  by  her.  Salvors  who 
volunteer  go  out  at  their  own  risk  for 
the  chance  of  earning  reward,  and  if  they 
labour  unsuccessfully  they  are  entitled 
to  nothing.  It  is  the  effectual  perform- 
ance of  salvage  service  which  gives  them 
a  title  to  salvage  remuneration.  But  if 
men  are  engaged  by  a  ship  in  distress, 
whether  generally  or  particularly,  they 
are  to  be  paid  according  to  their  efforts 
made,  even  though  the  labour  or  service 
may  not  prove  beneficial .  Take  the  case 
of  a  vessel  at  anchor  in  a  gale  of  wind. 


hailing  a  steamer  to  lie  by  and  be  ready 
to  take  her  in  tow,  if  required  ;  the 
steamer  does  so  ;  the  ship  rides  out  the 
gale  safely,  without  assistance.  I  should, 
undoubtedly,  hold  in  such  a  case  that 
the  steamer  was  entitled  to  salvage 
reward  ;  the  quantum  to  be  determined 
by  the  risk  encountered  by  both  vessels, 
the  value  of  the  property  at  hazard,  and 
the  other  circumstances  of  the  case.  The 
engagement  to  render  assistance  to  a 
vessel  in  distress,  and  the  performance 
of  that  engagement,  so  far  as  necessary, 
or  so  far  as  possible,  establish  a  title  to 
salvage  reward.  In  the  present  case 
there  was  an  engagement ;  the  steamer 
was  engaged  to  go  on  shore  and  bring 
offi  an  anchor  and  cable  to  this  ship, 
which  had  parted  from  both  her  anchors 
in  a  tremendous  gale  off  the  Foreland, 
and  was,  in  my  opinion,  in  very  great 
danger.  The  engagement,  as  usual  in 
such  cases,  was  not  more  specific  than 
was  necessary.  The  true  effect  of  it 
was,  'You  are  to  go  and  get  me  an 
anchor  and  cable,  and  do  all  that  is 
necessary  for  this  purpose.'  The  steamer 
proceeds  to  the  shore  and  employs  two 
luggers  to  take  in  the  anchor  and  chain. 
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Sect.  334.  In  The  Melpomene  (d),  salvage  was  allowed  to  a  tug 
which  had  ineffectually  endeavoured  to  take  The  Melpomene 
in  tow,  when  she  was  drifting  dangerously  up  the  Mersey. 
She  had  shown  blue  lights  as  signals  for  assistance;  and 
a  hawser  had  been  passed  to  her  from  the  tug,  but  was  not 
made  fast  on  board.  She  was  ultimately  brought  up  by  other 
tugs. 

Sir  E.  Phillimore  said:  "I  think  there  are  no  cases  which 
would  stand  in  the  way  of  my  adopting  as  a  principle  this 
proposition,  which  appears  to  me  of  considerable  importance  to 
the  interests  of  commerce  and  navigation,  especially  at  the  present 
time,  namely,  that  when  a  vessel  makes  a  signal  of  distress,  and 
another  goes  out  with  the  bond  fide  intention  of  assisting  that 
distress,  and,  as  far  as  she  can,  does  so,  and  some  accident  occurs 
which  prevents  her  services  being  as  effectual  as  she  intended 
them  to  be,  and  no  blame  attaches  to  her,  she  ought  not  to  go 
wholly  unrewarded  "  (e). 

Who  may  335.  Further,  services  in  order  to  entitle  to  salvage  must  have 

e  sa  vors  1  Tqqqto.  rendered  by  persons  who  did  not  owe  any  public  or  private 
duty  to  render  them(/).  So  that  public  officers,  whose  duty  it 
is  to  render  assistance,  cannot  claim  salvage  for  services  which 
are  within  the  scope  of  those  duties.  Thus,  officers  and  crew  of  a 
ship  of  the  royal  navy  do  not  receive  salvage  unless  the  services 

as  being  by  size  and  construction  fitted  with  the  anchor  and  cable,  the  master 

to  go  alongside  a  large  vessel  in  a  sea-  of   the  vessel  refused  to  accept  them, 

way  ;  in  fact,  employs  them  as  the  best  Looking  to  all  the  circumstances  of  the 

means  of  executing  the  promised  service.  case,   the    risk  of  the  ship,  the   long 

Now,  if  it  was  necessary  and  proper  to  labour  of    the    salvage,    the   expenses 

employ  these  luggers,  their  employment  incuiTed,  and  the  loss  of  profits,  I  shall 

forms  part  of  the  original  order,  and  give  to  the  Resolute  400Z.,  and  (o  each 

their  services  must  be  paid  for  ;  lam  of  of  the  luggers  lOOL" 

opinion  that  they  were  most  properly  (d)  (1873)  42  L.  J.,  Adm.  45  ;  L.  R.,  4 

engaged  by  the  master  of  the  steamer  ;  A.  &  E.  129.     And  see  The  Maude,  (1876) 

I  am  further  of  opinion  that  they  did  all  36  L.  T.  26  ;    3  Asp.  M.  C.  338  ;  The 

in  their  power  to  reach   the  vessel  in  Cambrian,  (1897)  76  L.  T.  504. 

distress ;   they  put   out   to   sea  imme-  (e)  See  M.  S.  Act,  1894,  b.  434.    Cf. 

diately,  and  were  for  nearly  three  days  The  Elswick  Park,  72  L.  J.,  P.  79 ;  (1904) 

knocking  about  the  Foreland,  and  were  P.  76  ;  9  Asp.  M.  C.  481. 

only  disappointed  of  effectuating  their  {/)  The  duty  under  s.   422    of  the 

service  by  the  act  of   God.     The  ship  M.  S.  Act,  1894,  to  stand  by  the  other 

had  driven  as  far  as  Lowestoft ;  she  was  ship  after  a  collision  does  not  prevent  a 

finally  fallen  in  with  by  the  steamer,  claim    for    salvage  against  her:    The 

and  by  her  and  another  steamer  towed  Hannibal,  (1867)  37  L.  J.,  Adm.   12 ; 

to  Gravesend.     On  the  luggers  arriving  L.  E.,  2  A.  &  E.  53. 
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performed  by  them  are  beyond  that  protection  ■which  it  is  their    Sect.  335. 

duty  to  afford  (g). 

On  this  ground  the  crew  and  officers  of  a  ship  cannot  generally  Not  crew 
,    .  ,  J!       1     1    •        i  i_i        1  •  J!  1       unless  service 

claim  salvage  for  helping  to  save  the  ship,  or  cargo,  irom  wreck ;  ended. 
or  after  being  wrecked.  These  acts  form  part  of  their  duties 
under  their  contracts  of  service  Qi).  But  if  the  contract  of 
service  has  been  terminated,  either  by  an  abandonment  of  the 
vessel  by  the  master  and  crew,  without  any  intention  of  returning 
to  her  (i),  or  by  the  discharge  of  the  crew  by  the  master  (k),  sub- 
sequent services  by  members  of  the  crew  in  rescuing  the  ship 
or  cargo  may  entitle  them  to  salvage.  So,  too,  where  the  ship 
-has  been  captured  by  an  enemy,  a  recapture  by  the  crew  may 
entitle  them  to  salvage  (l).  But  this  is  not  allowed  where  the 
rescue  is  from  mutineers  among  the  crew,  although  the  mutineers 
may  have  obtained  complete  possession  of  her  for  a  time.  For 
the  crew  are  still  bound  to  give  every  assistance  in  their  power 
to  preserve  or  recover  possession  of  the  vessel  and  goods  (m). 

In  The  Solway  Prince  (n),  the  question  arose  whether  persons 
who  did  work  in  raising  a  ship,  under  employment  by  insurers, 
could  claim  against  the  ship,  as  salvors,  on  failing  to  obtain  pay- 
ment from  their  employers.  It  was  held  that  they  could  not.  "  If 
the  owner  made  such  a  contract  with  such  persons  himself  ...  I 
think  that  there  can  be  no  doubt  that  the  contracting  parties 
could  not  claim  a  remuneration  on  salvage  principles.  Nor  do  I 
think  it  makes  any  difference  if  the  contract  is,  to  the  knowledge 
and  with  the  assent  of  the  owners,  made  not  with  themselves  but 
with  third  parties  "  (o). 

Where  the  salved  and  salving  vessels  were  both  members  of  a 

(j7)  The  Francis  and  Eliza,  (1816)  2  another  gratuitously,  precluded  a  claim 

Dods.  115  ;  The  Cargo  ex  Ulysses,  (1888)  for  salvage  :  The  Harriot,  (1842)  1  W. 

58  L.  J.,  Adm.  11  ;  13  P.  D.  205  ;  6  Asp.  Bob.  439  ;  The  Swan,  (1839)  ib.  68. 

M.  C.  354.     Under  ».  557  of  the  M.  S.  (i)  The  Florence,  (1852)  16  Jur.  572  ; 

Act,  1894,  the  claim  must  be  with  con-  The  Le  Jonet,  (1872)  41  L.  J.,  Adm.  95  ; 

sent  of  the  Admiralty,  and  no  claim  can  L.  E.,  3  A.  &  E.  556. 

be  made  in  respect  of  the  ship.     See  (7*)  The  "Warrior,  (1862)  6  L.  T.  133  ; 

Kennedy,  Salvage,  100  et  seq.  Lush.  476. 

Qh)  The  Neptune,  (1824)  1  Hag.  Adm.  (Q  The  Two  Friends,  (1799)  1  C.  Eob. 

227,  at  p.  236  ;  The  Warrior,  (1862)  6  271  ;  at  p.  277. 

L.  T.,  133  ;   Lush.  476.     Cf.  claim  by  (to)  The  Governor  Baffles,  (1815)  2 

agent  of  ship,  The  Kate  B.  Jones,  (1892)  Dods.  14. 

P.  366.    As  to  consorts,  see  The  Zephyr,  («)  65  L.  J.,  P.  45  ;  (1896)  P.  120. 

(1827)  2  Hag.  Adm.  43.   A  custom  among  (o)  Per  Sir  F.  Jeune,  (1896)  P.,   p. 

vessels    in    the    South     Seas    whaling  126. 
fisheries  to  render  assistance   to  one 

C. — C.  Q  G 
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Sect.  336. 


Passengers 
not  generally 
salvors. 


Pilot  not 
generally  a 
salvor  when 
on  duty  as 
pilot. 


Boarding  a 
vessel  in 
danger. 


mutual  insurance  club,  the  rules  of  which  required  that  any  vessel 
entered  on  the  club  should  render  assistance  to  any  other  such 
vessel  which  was  in  distress,  it  was  held  there  could  be  no  claim 
for  salvage  ;  by  the  terms  of  the  insurance  each  insured  bargained 
for  the  assistance  of  the  others :  "  the  word  salvage  does  not 
apply  to  services  which  those  rendering  them  had  by  contract 
undertaken  to  render  "  (p). 

336.  With  regard  to  persons  who  are  on  board  as  passengers, 
though  they  are  under  no  contract  of  service,  they  are  bound  to 
take  part  against  the  common  danger.  "  So  long  as  a  ship  is  in 
danger  and  passengers  cannot  escape,  I  hold  it  to  be  impossible 
for  them  to  claim  salvage  for  assisting  to  save  their  own  lives 
and  property  and  the  property  of  others  "  (q). 

But  a  passenger  is  not  bound  to  remain  by  the  ship  ;  he  may 
take  the  first  opportunity  of  escaping  and  saving  his  own  life.  If 
then,  instead  of  doing  so,  he  remains  on  board  for  the  purpose  of 
rendering  assistance  in  saving  the  vessel,  he  may  be  entitled  to 
salvage.  In  Newman  v.  Walters  (r),  a  passenger  remained  on 
board  after  the  captain  and  some  of  the  crew  had  left,  and  took 
command  of  her  at  the  request  of  the  crew  and  rescued  her  ;  it 
was  held  that  he  might  claim  salvage. 

337.  Again,  a  pilot,  or  one  who  has  gone  on  board  a  vessel  in 
that  capacity,  is  not  generally  entitled  to  salvage  for  his  services 
in  rescuing  her  from  a  danger  which  happens  while  his  duty  as 
pilot  continues  (s). 

But  where  a  vessel  is  in  a  position  of  exceptional  danger,  a  pilot 
is  not  bound  to  go  on  board  her  for  mere  pilotage  reward  (f). 
"  The  Court  has  always  held  with  regard  to  pilots  that  they  are 
entitled  to  say  when  they  get  on  board  vessels  which  are  not 

(^;)  Clan  Steam  Trawling  Co.  v, 
Aberdeen  Steam  Trawling  Co.,  (1908) 
S.  C.  651. 

{q)  Per  Dr.  Lushington,  in  TheVrede, 
(1861)  30  L.  J.,  Adm.  209  ;  Lush.  322. 
And  see  The  Branston,  (1826)  2  Hag. 
Adm.  3,  n.  In  The  Coriolanus,  (1890) 
59  L.  J.,  Adm.  59  ;  15  P.  D.  103,  pas- 
sengers on  the  B.  were  not  allowed  to 
claim  as  salvors  against  a  derelict  which 
the  B.  towed  into  port. 

(r)  (1804)  3  B.  &  P.  612. 

(»)  The  ^olus,  (1873)  42  L.  J.,  Adm. 


814  ;  L.  E.,  4  A.  &  E.  29  ;  The  Jonge 
Andries,  (1857)  14  E.  R.  714  ;  Swabey 
226 ;  11  Moo.  P.  C.  313  ;  The  Monarch, 
(1886)  56  L.  J.,  Adm.  114  ;  12  P.  D.  5. 
(0  The  Frederick,  (1823)  1  W.  Kob. 
16  ;  1  Hag.  Adm.  211  ;  The  Hebe  (2), 
(1844)  2  W.  Rob.  246  ;  The  Anders 
Knape,  (1879)  48  L.  J.,  Adm.  53  ;  4  P.  D. 
213  ;  Akerblom  v.  Price,  (1881)  50  L.  J., 
Q.  B.  629  ;  7  Q.  B.  D.  129  ;  4  Asp.  M.  C. 
441  ;  The  Aglaia,  (1888)  57  L.  J.,  Adm. 
106  ;  13  P.  D.  160. 
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seaworthy,  and,  therefore,  in  a  state  of  danger, '  We  do  not  come  Sect,  337. 
in  the  character  of  pilots  only,  but  also  in  the  character  of  salvors.' 
In  such  a  case  they  are  not  entitled  to  abandon  the  vessels,  but  the 
Court  has  uniformly  given  them  an  additional  reward,  thinking 
they  are  not  to  be  compensated  for  a  salvage  service  by  mere 
pilotage  reward  "  (u). 

The  question  whether  assistance  given  by  a  pilot  under  excep- 
tional circumstances  is  to  be  regarded  as  a  salvage  service  or  not, 
has  been  said  to  depend,  in  the  absence  of  express  agreement, 
upon  what  kind  of  agreement  may  be  fairly  presumed.  "  Would 
a  fair  owner  have  insisted  on  requiring  the  necessary  services 
for  ordinary  pilotage  fees,  or  even  a  higher  rate  of  pilotage  pay- 
ment ?  Would  a  fair  pilot  have  refused  to  perform  the  necessary 
services  unless  upon  the  terms  of  a  salvage  reward?  .  .  .  Were 
the  acts  of  the  pilots,  by  reason  of  the  weather  and  the  position 
of  the  ship,  made  so  different,  in  danger  or  responsibility,  from 
the  ordinary  acts  of  service  of  pilots,  as  that  no  fair  and  reasonable 
owner  would  have  insisted  on  requiring  such  service  for  other 
than  salvage  reward  ?  "  (v). 

338.  Moreover,  after  a  pilot  has  entered  upon  his  duties,  as  Pilotage  may 

1)6001X16 

such,  on  board  a  vessel  not  at  the  time  in  distress,  circumstances  salvage. 
may  supervene  which  so  alter  the  character  of  the  service  that 
he  may  become  entitled  to  salvage  (x).     This  doctrine  has  not, 
however,  been  regarded  with  favour,  and  it  will  not  readily  be 
acted  upon  (y). 

Pilots  may  earn  extra  reward,  which  may  have  the  character 
of  salvage,  by  using  their  boat  to  tow  the  vessel  which  is  being 
piloted  (z). 

339.  Again,  the  owners  and  crew  of  a  tug  which  is  engaged  to  Tug  engaged 
tow  a  vessel  are  not,  in  general,  entitled  to  claim  salvage  for  owners' and 
rescuing  her  from  a  position  of  danger  into  which  she  may  get  saiTOrT' 
during  the  performance  of  the  towage. 

(k)  Per  Dr.  Lushington,  The  Jonge  (y)  See    The  Jonge  Andries,   (1857) 

Andries,  (1857)  Swabey  226,  at  p.  229.  Swabey    226,    at    p.   229.    Perhaps   it 

(v)  Per  Brett,  L.  J.,  Akerblom  v.  Price,  depends  upon  whether  the   pilot  could 

(1881)7  Q.  B.  D.  129,  at  p.  133.    Cf.  have  left  the  ship.     Cf.  The  Vrede,  (1861) 

The  Santiago,  (1900)  83  L.  T.  439.  30  L.  J.,  Adm.  209  ;  Lush.  322. 

(»)  The  Saratoga,  (1861)  Lush.   318,  (z)  The    General    Palmer,   (1828)    2 

p.  321.     See  The  Galatea,  (1858)  Swabey  Hag.  Adm.  176  ;  The  Industry,  (1835) 

349  ;   The  iEolus,  (1873)  L.  E.,  4  A.  &  B  Hag.  Adm.  203. 
B.  29  at  p.  32. 
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Sect.  339. 

Unless 
character 
of  service 
altered. 


But  if  circumstances  intervene  after  the  towage  service  was 
undertaken,  which  place  the  vessel  towed  in  a  position  of  excep- 
tional danger,  not  in  contemplation  when  the  contract  was  made, 
and  such  as  to  call  for  extraordinary  aid  from  the  tug,  or  to  expose 
her  to  extraordinary  risk,  those  on  the  tug  may  be  entitled  to 
abandon  the  towage  contract,  and  to  act  and  claim  as  salvors  (a). 


(a)  "  When  a  steamboat  engages  to  tow 
a  vessel  for  a  certain  remuneration  from 
one  point  to  another  she  does  not  warrant 
that  she  will  be  able  to  do  so,  and  will 
do  so  under  all  circumstances  and  at  all 
hazards  ;  but  she  does  engage  that  she 
will  use  her  best  endeavours  for  that 
purpose,  and  will  bring  to  the  task 
competent  skill  and  such  a  crew,  tackle, 
and  equipments  as  are  reasonably  to  be 
expected  in  a,  vessel  of  her  class.  She 
may  be  prevented  from  fulfilling  her 
contract  by  vis  major  by  accidents  which 
were  not  contemplated  and  which  may 
render  the  fulfilment  of  her  contract 
impossible  ;  and  in  such  a  case,  by  the 
general  rule  of  law,  she  is  relieved 
from  her  obligations.  But  she  does  not 
become  relieved  from  her  obligations 
because  unforeseen  difficulties  occur  in 
the  completion  of  her  task  ;  because  the 
performance  of  the  task  is  interrupted, 
or  cannot  be  completed  in  the  mode  in 
which  it  was  originally  intended,  as  by 
the  breaking  of  the  ship's  hawser.  But 
if  in  the  discharge  of  this  task,  by 
sudden  violence  of  wind  or  waves,  or 
other  accidents,  the  ship  in  tow  is  placed 
in  danger,  and  the  towing  vessel  incurs 
risks  and  performs  duties  which  were 
not  within  the  scope  of  her  original 
engagement,  she  is  entitled  to  ad- 
ditional remuneration  for  additional 
services  if  the  ship  be  saved,  and  may 
claim  as  a  salvor,  instead  of  being 
restricted  to  the  sum  stipulated  to  be 
paid  for  mere  towage.  Whether  this 
large  remuneration  is  to  be  considered 
as  in  addition  to,  or  in  substitution  for, 
the  price  of  towage,  is  of  little  conse- 
quence practically.  The  measure  of  the 
sum  to  be  allowed  as  salvage  would, 
of  course,  be  increased  or  diminished 
according  as  the  price  of  towage  was 
or  was  not  included  in  it.  In  the  cases 
on  this  subject,  the  towage  contract  is 


generally  spoken  of  as  superseded  by 
the  right  to  salvage.  It  is  not  disputed 
that  these  are  the  rules  which  are  acted 
upon  in  the  Court  of  Admiralty,  and 
they  appear  to  their  Lordships  to  be 
founded  in  reason  and  in  public  policy, 
and  to  be  not  inconsistent  with  legal 
principles.  The  tug  is  relieved  from  the 
performance  of  her  contract  by  the  im- 
possibility of  performing  it,  but  if  the 
performance  of  it  be  possible,  but  in  the 
course  of  it  the  ship  in  her  charge  is 
exposed,  by  unavoidable  accident,  to 
dangers  which  require  from  the  tug 
services  of  a  different  class  and  bearing 
a  different  rate  of  payment,  it  is  held  to 
be  implied  in  the  contract  that  she  shall 
be  paid  at  such  higher  rate.  To  hold, 
on  the  one  hand,  that  a  tug,  having 
contracted  to  tow,  is  bound,  whatever 
happens  after  the  contract,  though  not 
in  contemplation  of  the  parties,  and  at 
all  hazards  to  herself,  to  take  the  ship 
to  her  destination ;  or,  on  the  other, 
that  the  moment  the  performance  of  the 
contract  is  interrupted,  or  its  completion 
in  the  mode  originally  intended  becomes 
impossible,  the  tug  is  relieved  from  all 
further  duty,  and  at  liberty  to  abandon 
the  ship  in  her  charge  to  her  fate,  would 
be  alike  inconsistent  with  the  public 
interests.  The  rule,  as  it  is  established, 
guards  against  both  inconveniences,  and 
provides  at  the  same  time,  for  the  safety 
of  the  ship  and  the  just  remuneration  of 
the  tug.  The  rule  has  been  long  settled ; 
parties  enter  into  towage  contracts  on 
the  faith  of  it ;  and  we  should  be 
extremely  sorry  that  any  doubt  should 
be  supposed  to  exist  upon  it."  Per  Lord 
Kingsdown,  delivering  the  judgment  of 
the  Privy  Council,  The  Minnehaha,  (1861) 
30  L.  J.,  Adm.  211  ;  15  E.  R.  444  ;  4  L.  T. 
810 ;  Lush.  335 ;  15  Moo.  P.  C.  133.  And 
see  The  Annapolis,|(1861)  30  L.  J.,  Adm. 
201 ;  5  L.  T.  87  ;  Lush.  295  ;  The  Sara- 
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And  it  is  not  necessary  that  any  actual  interruption  of  the    Sect.  389. 
towage  performance  should  have  occurred,  in  order  to  entitle  the 
tug  to  a  salvage  in  place  of  the  towage  remuneration.     It  is 
enough  if  those  on  board  her  would  have  been  justified  by  the 
altered  circumstances  in  abandoning  the  contract  (6). 

"Where,  however,  the  tug  has  agreed  to  perform  an  extraordinary 
service,  as  to  tow  a  disabled  vessel  into  a  place  of  safety,  for  a 
special  sum,  she  is  considered  bound  by  the  bargain,  and  must  put 
up  with  any  subsequent  accident  or  dif&culty  without  additional 
reward  (c). 

And  where  the  new  danger  to  the  vessel  towed,  or  to  the  tug, 
has  been  occasioned  by  misconduct,  or  want  of  skill  or  care,  on 
the  part  of  those  on  the  tug,  or  by  an  absence  of  proper  equipment 
of  the  tug,  there  will  be  no  right  to  claim  salvage  for  the  services 
which  became  needful  in  consequence  (d).  This  is  still  true, 
though  the  danger  may  have  arisen  by  negligence  attributable  to 
the  tow  as  well  as  to  the  tug  (e).  And  the  crew  of  the  tug  are 
disabled  from  claiming,  though  the  negligence  may  have  been  on 
the  part  of  their  master  only  (e). 

340.  When  a  vessel  has  been  taken  in  tow  without  any  express  Distinction- 
agreement,  the  question  sometimes  arises  whether  the  service  is  towa^e'and 
to  be  rewarded  as  towage  or  as  salvage.     A  towage  service  has  salvage. 
been  described  to  be  "  the  employment  of  one  vessel  to  expedite 
the  voyage  of  another,  where  nothing  more  is  required  than  the 
accelerating  her  progress  "  (/).   That  it  should  be  a  salvage  service 
it  appears  to  be  at  least  necessary  that  the  vessel  taken  in  tow 
should  at  the  time  have  been  in  danger  (g).    But  the  tug  need 
not  have  been  so  Qi). 

toga,  (1861)  Lush.  318  ;   The  Galatea,  Lush.  335  ;    15   Moo.   P.  C.   133  ;  The 

(1858),  Swabey  349  ;  The  White  Star,  Cargo  ex  Capella,  (1867)  L.  n.',  1  A.  & 

(1866)  L.  R.,  1  A.  &  E.  68  ;  The  J.  C.  E.  356 ;    The  Robert  Dixon,  (1879)  5 

Potter,  (1870)  40  L.  J.,  AHm.  9  ;  L.  B.,  P.  D.  54  ;  The  Altair,  66  L.  J.,  P.  42  ; 

3  A.  &  E.  292  ;  Five  Steel  Barges,  (1890)  (1897)  P.  105  ;  8  Asp.  M.  C.  224. 

59  L.  J.,  Adm.  77  ;  15  P.  D.  142  ;  The  («)  The  Due  d'Aumale,  73  L.  J.,  P.  8  ; 

Liverpool,  (1893)  P.  154 ;  The  Westburn,  (1904)  P.  60  ;  9  Asp.  M.  C.  502. 

(1896)  74  L.  T.  200.  (/)  Per  Dr.  Lushington,  The  Princess 

(b)  The  J.  C.  Potter,  (1870)  40  L.  J.,  Alice,  (1849)  3  W.  Rob.  138,  at  p.  140; 
Adm.  9 ;  L.  R.,  3  A.  &  E.  292 ;  Five  The  Kingalock,  (1854)  1  Spinks  263. 
Steel  Barges,  (1890)  59  L.  J.,  Adm.  77  ;  {g)  lUd.;  The  Strathnaver,  (1875)  1 
15  P.  D.  142.  A.  C.  58.    Cf.  The  Albion,  (1861)  Lush. 

(c)  The  Kingalock,  (1854)  1  Spinks  282 ;    The  Reward,  (1841)   1   W.   Rob. 
263  ;  cf.  infra,  s.  348.  174. 

(d)  The  Minnehaha,  (1861)  30  L.  J.,  (A)  The  Jubilee,  (1879)  42  L.  T.  594  ; 
Adm.  211  ;  15  E.  R.  444  ;  4  L.  T.  810;  The  Pericles,  (1863)  Br.  &  L.  80. 


454 


THE   VOYAGE. 


Sect.  341. 

Effect  on 
liability  of 
cargo  to 
contribute. 


Where 
salving  and 
salved  vessels 
belong  to 
same  owner. 


341.  The  distinction  between  pilotage  or  towage  services  which 
are  and  are  not  salvage  services  is  important,  not  only  with  regard 
to  the  amount  of  the  reward  to  be  paid,  but  also  with  regard  to 
the  liability  of  the  freighters  to  contribute  towards  the  payment. 

Pilotage  and  towage  are  expenses  which  must  ordinarily  be 
borne  by  the  shipowner  as  part  of  the  cost  of  the  voyage  :  though 
if  they  have  been  incurred  under  extraordinary  circumstances,  for 
the  general  safety  of  the  ship  and  cargo,  they  become  general 
average  expenses  (i).  But  where  an  ordinary  pilotage  or  towage 
service  is  converted  into  a  case  of  salvage,  the  claim  of  the  salvors 
is  against  the  cargo  as  well  as  against  the  ship,  and  the  cargo  must 
bear  its  proportion  (k). 

342.  Where  the  salving  and  the  salved  vessels  belong  to  the 
same  owner  no  claim  can  be  made  by  him  for  the  services 
rendered  to  his  own  ship.  But  the  creiv  of  the  salving  vessel 
are  entitled  to  salvage  if  the  services  they  have  rendered  are 
outside  the  contracts  entered  into  by  them,  and  not  paid  for  by 
their  ordinary  wages  (0- 

And,  in  such  a  case,  the  shipowner  also  may  claim  salvage  for 
the  services  rendered  to  the  cargo  in  the  salved  ship,  it  he  was 
not  under  the  circumstances  liable  to  the  owners  of  that  cargo 
for  its  safety  (m).  But  not  so  where  he  would  have  been  liable 
for  the  consequences  of  the  danger  from  which  the  cargo  was 
saved,  for  the  amount  of  salvage  allowed  would  be  re-claimable 
by  the  owners  of  the  cargo  (re). 


(i)  Akerblom  c.  Price,  (1881)  50  L.  J., 
Q.  B.  629  ;  7  Q.  B.  D.  129  ;  4  Asp.  M.  C. 
HI  ;  Anderson  c.  Ocean  S.S.  Co.,  (1884) 
54  L.  J.,  Q.  B.  192  ;  53  L.  J.,  Q.  B.  161  ; 
10  A.  0.  107  ;  13  Q.  B.  D.  651  ;  5  Asp. 
M.  C.  202. 

(70  Infra.  ^.  350. 

(Z)  The  Sappho,  (1870)  40L.  J.,Adm. 
47  ;  L.  R.,  3  A.  &  E.  142  ;  L.  E.,  3  P.  0. 
690  ;  The  Miranda,  (1872)  41  L.  J., 
Adm.  82;  L.  E.,  3  A.  &  E.  561.  Of. 
The  Maria  Jane,  (1850)  14  Jur.  857. 

(»))  The  Miranda,  sujjra  ;  The  Cargo 
ex  Laertes,  (1887)  57  L.  J.,  Adm.  108  ; 
12  P.  D.  187  ;  6  Asp.  M.  C.  174. 

(«)  The  Glenfruin,  (1885)  54  L.  J., 
Adm.  49  ;  10  P.  D.  108.  Whether  the 
common  owner  of  the  salving  and  salved 
ships  can  claim  for  salving  the  cargo 


from  a  danger  brought  about  by  negh- 
gence  of  those  on  the  salved  ship,  where 
the  contract  of  carriage  exempts  him 
from  liability  for  that  negligence,  seems 
doubtful.  Salvors  who  have  themselves 
produced  the  danger  are  generally  dis- 
qualified by  the  law  from  recovering 
salvage,  on  the  ground  that  "  no  man 
can  profit  by  his  own  wrong.''  (Cargo 
ex  Oapella,  (1867)  L.  E.,  I  A.  &  B.  356  ; 
inf7'a,  s.  346.)  On  the  other  hand,  where 
the  salving  vessel  and  crew  had  done 
nothing  to  produce  the  mischief.  Sir  B. 
Phillimore  held  that  the  vessel  could 
claim  salvage,  although  she  in  part 
belonged  to  the  same  owners  as  another 
vessel  which  by  negligent  navigation 
had  brought  about  the  danger.  (The 
Glengaber,  (1872)  41  L.  J.,  Adm.  84 ; 
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343.  Where  the  salved  vessel  was  at  the  time  under  charter  to    Sect.  343. 
the  owner  of  the  salving  vessel,  it  has  been  held  that  this  owner  where  one  is 
may  claim  salvage  if  the  charter  was  not  such  as  to  transfer  "otheowner 
possession  of  the  salved  ship  to  him  (o) ;  but  otherwise  where  it  "f  the  other. 
did  transfer  the  possession  (p). 

On  the  other  hand,  the  fact  that  the  owner  of  the  salving 
vessel  has  at  the  time  chartered  her  to  the  owner  of  that  which 
is  salved,  does  not  disentitle  him  from  claiming  salvage  (q). 

344.  The   amount   of  the    salvage    allowed    in   any   case  is  Considera- 

determined  by  the  Court,  having  regard  to  the  extent,  nature,  ing°the°'^'°' 

and  effect  of  the  services  rendered,  and  the  merit  and  sacrifice  of  amount  of 

salvage. 

the  persons  rendering  them  (r). 

In  the  first  place,  the  degree  of  the  danger  in  which  the 
property  salved  was  lying,  its  value,  and  the  effect  of  the  services 
in  rescuing  it  from  that  danger,  are  to  be  considered. 

In  the  next  place,  in  the  case  of  personal  services,  the  risks 
run  by  the  salvor,  his  enterprise,  endurance  and  skill,  and  the 
severity  and  duration  of  his  labour,  are  all  taken  into  account  (s) . 
And  in  awarding  salvage  to  the  owners  of  the  ship,  or  other  pro- 
perty, by  means  of  which  the  services  have  been  effected,  regard 
is  paid  to  its  efficiency  (t)  and  value,  and  to  the  danger  to  which 
it  was  exposed,  and  the  risks,  such  as  loss  of  insurance  (u),  which 

L.  E.,  3  A.  &  E.  534.)     In  each  case  the  ip')  The  Maria  Jane,  (1850)  14  Jur. 

test  would  seem  to  be    whether    the  857. 

salvor  is  seeking  to  take  advantage  of  (^)  The  Waterloo,  (1820)  2  Dods.  433. 

his  own  wrong,  in  the  sense  which  the  Cf.  The  Scout,  (1872)  41  L.  J.,  Adm.  42  ; 

law  of  salvage  puts  on  wrong.    Salvage  L.  K.,  3  A.  &  E.  512. 

is  a  remuneration  given  by  the  law  in  (?■)  See    as   to   the    amount    of    the 

those  cases  in  which  it  is  just,  in  the  salvage     award,     Kennedy,     Salvage, 

view  of  the  law,  to  give  it ;  and  this  Chap.  VI.     Where  ship  was  derelict, 

cannot,  it  would  seem,  depend  on  the  The  Janet  Court,  66  L.  J.,  P.  34  ;  (1897) 

terms  of  a  contract  made  between  the  P.  59 ;  8  Asp.  M.  C.  223. 

parties  in  relation  to  other  matters.     In  (s)  The   William  Beckford,  (1801)  3 

The  Cargo  ex  Laertes,  (1887)  (57  L.  J.,  C.  Kob.  355  ;  The  Clifton,  (1834)  3  Hag. 

Adm.  108  ;  12  P.  D.  187  ;  6  Asp.  M.  C.  Adm.  117  ;  The  Glenduror,  (1871)  L.  E., 

174)  salvage  was  allowed  although  the  3  P.  C.  589. 

danger  to  the  cargo  was  due  to  latent  (f)  The    Kenmure    Castle,   (1882)   7 

unseaworthiness  of  the  ship,  which  was  P.  D.  47  ;  5  Asp.  M.  C.  27  ;  The  Ella 

excused  by  the  contract.    But  there  was  Constance,  (1864)  33  L.  J.,  Adm.  189  ; 

there  no  negligence  of  the  shipowner.  The  Kingalock,  (1854)   1   Spinks  263. 

Cf.,  however.  The  Carron  Park,  (1890)  As  to  vessels  kept  ready  for  salvage 

(59  L.  J.,  Adm.  74  ;  15  P.  D.  203)  ;  and  purposes,  see  The  Glengyle,  67  L.  J.,  P. 

see  infra,  ss.  373  (a)  et  ae^.  87  ;  (1898)  A.  C.  519  ;  (1898)  P.  97. 

(o)  The  Collier,  (1866)  L.  K.,  I  A.  &  (m)  The     Sir     ©alph     Abercrombie, 

E.  83.  (1867)  16   E.  E.  358  ;   L.  E.,  1   P.  G. 
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Sect.  344.  the  owners  may  have  run.  Also  regard  is  paid  to  the  damage 
which  that  property  may,  have  suffered,  and  the  length  of  time 
during  which  the  owners  may,  in  consequence,  have  lost  the  use 
of  it  (x),  and  to  extra  expenses  incurred  (t/). 

The  amount  of  the  reward  is  reduced  where  salvors  have  acted 
under  an  agreement  which  entitled  them  to  some  reward  whether 
their  services  were  successful  or  not  (z). 

Where  some  of  the  crew  of  the  salving  vessel  are  placed  on  the 
vessel  salved,  those  who  remain  are  also  entitled  to  salvage, 
which  is  awarded  according  to  the  extra  risk,  labour,  and 
responsibility  they  thereby  incur  (a). 
Salved  value  Generally,  the  basis  of  salved  value,  on  which  salvage  is 
awarded,  is  that  of  the  ship  or  cargo  when  it  has  been  brought 
to  a  position  of  safety.  But  circumstances  may  alter  this.  In 
The  Germania  (b),  a  ship  in  danger  was  taken  in  tow  by  a 
trawler,  under  "  an  open  arrangement  to  render  salvage  services, 
with  the  object  of  getting  into  a  place  of  safety."  She  was  towed 
into  a  position  in  which  she  could  get  a  tug ;  and  a  tug  offered, 
but  her  terms  were  refused.  While  waiting  for  further  assist- 
ance, the  hawser  between  the  ship  and  trawler  parted,  and 
the  ship  went  ashore.  The  consequence  of  that  was  that  her 
value  was  reduced  from  8,500Z.  to  1,750Z.  It  was  held,  by  Gorell 
Barnes,  J.,  that  salvage  must  be  awarded  to  the  trawler  on  the 
basis  of  the  8,500L  value. 

Damage  to  345.  Where  the  salving  vessel  has  sustained  injury,  or  her 

ancl^fs^of^'  owner  has  lost  earnings,  through  rendering  services  of  value  to 
her  services,  the  Owners  of  the  property  saved,  and  where  that  property  is 
ample,  not  only  to  defray  the  losses  thus  sustained  by  the  owner, 
in  addition  to  a  proper  sum  for  the  services  of  the  master  and 
crew,  but  also  to  leave  a  substantial  surplus,  then  the  amount 
awarded  to  the  owner  of  the  salving  vessel  ought  to  be  enough 

454  ;   i  Moo.   P.   C.  (N.   s.)  374  ;   The  (z)  The  Lepanto,  (1892)  P.  122 ;  The 

Fai'nley   Hall,   (1881)  46    L.    T.    216.  Kate    B.    Jones,   (1892)   P.    366  ;    The 

Risks  of    Malls  and  passengers  :    The  Edenmore,  (1893)  P.  79. 

Martin  Luther,  (1857)  Swabey  287.  (a)  The  Skibladner,  (1877)  47  L.  J., 

(»)  The  De  Bay,  (1883)  52  L.  J.,  P.  C.  Adm.  84  ;   3  P.  D.  24.    See  The  Balti- 

57;   8  A.  C.  5o9.     A  charterer  of  the  more,  (1817)  2  Dods.  132;  The  Emma  (2), 

ship   is  not  generally  entitled  to   any  (1850)  3  W.  Rob.  151. 

salvage  for  services  rendered  by  her  :  (J)  73  L.  J.,  P.  59 ;  (1904)  P.  131  ; 

The  Alfen,  (1857)  Swabey  189.  9  Asp.  M.  C.  358. 

(y)  The  Edenmore,  (1893)  P.  79. 
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to  cover  his  actual  loss,  and  also  whatever  additional  risk  he    Sect.  345. 
ran  (c).  .  ' 

And  the  ordinary  presumption  is  that  the  injury  to  the  salving 
vessel  has  arisen  by  the  necessities  of  the  service,  and  not  by  the 
default  of  the  salvors  (d). 

But  regard  is  always  paid  to  the  value  of  the  property  saved ; 
and  an  award  will  not  be  made  of  such  an  amount  as  to  deprive 
its  owners  of  the  benefit  of  the  service,  with  the  view  of  recouping 
to  the  salvors  their  losses.  It  is  one  of  the  risks  they  run,  that 
they  may  not  be  indemnified  for  their  sacrifices.  It  is  said  that 
the  Court  of  Admiralty  has  hardly  ever,  and  then  only  in  the 
case  of  a  derelict,  awarded  as  salvage  more  than  half  the  value  of 
the  property  saved  (e). 

346.  Where  there  has  been  want  of  care  or  skill  on  the  part  Misoonduot 
of  salvors,  that  is  taken  into  account  in  the  award ;  and  if  by 
mistaken  or  improper  conduct  they  have  exposed  the  salved 
vessel  to  damage,  the  salvage  will  be  reduced  accordingly  (/). 
So  the  salvage  is  reduced  where  the  conduct  of  the  salvors  has 
been  obtrusive  (g),  or  violent  and  overbearing  (/i). 

Misconduct  of  salvors  does  not  generally  disentitle  them  alto- 
gether from  claiming,  unless  it  has  been  wilful,  or  such  as  to 
show  a  culpable  disregard  of  duty  (i).  But  if  their  negligence 
has  resulted  in  a  loss  to  the  ship  which  does  not  appear  to  be  less 
than  that  from  which  she  has  been  rescued,  no  salvage  will  be 
awarded  (k). 

(c)  The   City  of  Chester,  (1884)  53  (1892)  P.  58  ;  The  Yan  Yean,  (1883)  52 

L.  J.,  Adm.  90  ;  9  P.  D.  182  ;  The  De  L.  J.,  Adm.  67  ;  8  P.  D.  147  ;  5  Asp. 

Bay,  (1883)  52  L.  J.,  P.  C.  57 ;  8  A.  C.  M.  C.  135  ;  The  Atlas,  (1862)  31  L.  J., 

559;    The  Sunniside,  (1883)  52  L.  J.,  Adm.  210;   15  E.  R.  519;  Lush.  518; 

Adm.  76 ;   8  P.  D.  137.     As  to  demur-  15  Moo.  P.  C.  329  ;  1  Asp.  M.  C.  235  ; 

rage,  The  Mudhopper,  (1879)  40  L.  T.  The  Magdalen,  (1861)  31   L.  J.,  Adm. 

462.  22  ;  The  Perla,  (1857)  Swabey  230. 

_,   ((?)  Baku    Standard   i:    Angele,    70  (y)  The  Glascow  Packet,  (1844)  2  W. 

L.  J.,  P.  C.  98  ;  (1901)  A.  C.  549.  Rob.  306. 

(e)  Per  Brett,  M.   E.,   The   City  of  (A)  The  Marie,  (1882)  7  P.  D.  203 ;  5 

Chester,  (1884)  9  P.  D.  182,  at  p.  186.  Asp.  M.  C.  27 ;  The  Kolpino,  (1904)  73 

But  cf.  The  Erato,  (1888)  57  L.  J.,  P.  L.  J.,  P.  29. 

107  ;  13  P.  D.  163.    As  to  derelicts,  see  (j)  The  Atlas,  (1862)  31. L.  J.,  Adm 

The  True  Blue,  (1866)  16  E.  E.  252  ;  210  ;  15  E.  E.  519  ;  Lush.  5*18  ;  15  Moo. 

L.  R.,  1  P.  C.  250  ;  4  Moo.  P.  C.  (n.  S.)  P.   C.   329  ;    1   Asp.   M.   C.  235  ;    The 

96  ;  The  Easche,  (1873)  42  L.  J.,  Adm.  Duke  of  Manchester,  (1846)  2  "W.  Rob. 

71  ;  L.  R.,  4  A.  &  E.  127  ;  The  Am6rique,  470  ;  6  Moo.  P.  C.  90. 

(1874)  L.  R.,  6  P.  C.  468  ;  The  Craigs,  (J)  The  Yan  Yean,  (1883)  52  L.  J., 

(1880)  5  P.  D.  186.  Adm.  67 ;   8  P.  D.  147  ;   5  Asp.  M.  C. 

(/)  The    Dwina,  61   L.   J.,   P.   71  ;  135. 
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Sect/346.  Where  salvors  seized  possession  of  a  ship,  as  derelict,  which 
had  not  been  abandoned  by  her  master  and  crew,  and  prevented 
the  crew  from  returning  to  her,  their  claim  for  salvage  was 
dismissed  with  costs  (Z). 

And  no  salvage  can  be  claimed  by  persons  through  whose 
fault  the,  property  was  originally  placed  in  jeopardy.  Thus,  the 
master  and  crew  of  a  vessel  which  was  to  blame  for  a  collision, 
were  not  allowed  to  claim  for  services  in  saving  cargo  of  the 
other  vessel,  though  she  also  had  been  to  blame  (?»). 

By  the  Merchant  Shipping  Act,  1894,  s.  519,  any  person  who 
finds  or  takes  possession  of  wreck  in  the  United  Kingdom  must, 
if  not  the  owner,  give  it  up  as  soon  as  possible  to  the  receiver  of 
wreck  for  the  district,  or  he  will  forfeit  all  claim  to  salvage,  and 
also  will  incur  a  penalty  not  exceeding  lOOZ.,  and  become  liable 
to  pay  double  the  value  of  the  wreck  to  the  person  entitled  to  it. 

Agreements  347.  Agreements  as  to  the  amount  of  salvage  to  be  paid  are 
—must  not  be  sometimes  made  between  the  salvors  and  those  on  the  salved 
unfair.  gj^jp .  ^^j^^  |.jjgy  ^^^  g^gj,gij  ^p^j^  jjy  ^^^  Court  when  they  appear  to 

have  been  made  fairly.  But  such  an  agreement  is  closely 
scrutinized,  and,  if  there  has  been  unfairness,  it  is  set  aside. 

There  ought  to  be  on  both  sides  a  clear  understanding  of  the 
nature  of  the  agreement ;  and  both  parties  to  it  should  be  com- 
petent, and  in  a  position  to  form  a  judgment  on  the  obligations 
to  which  they  are  binding  themselves  (n).  It  should  be  made 
deliberately,  and  with  a  knowledge  of  the  circumstances.  If 
material  facts,  for  example  as  to  the  condition  of  the  vessel  (o), 
the  extent  of  the  peril,  the  difficulty  of  the  work,  or  the  chances 
of  obtaining  other  assistance,  are  unknown  to  one  of  the  parties, 
that  may  render  the  agreement  invalid.  Especially  if  they  have 
been  kept  back  by  the  other  party,  although  unintentionally  (p). 

Further,  the  position  of  those  salved  may  have  been  so  critical 
that  they  had  in  truth  no  real  alternative  but  to  accept  the 

(0  The  Capella,  (1892)  P.  70  ;  7  Asp.  8  Asp.  M.  C.  224. 

M.  C.  158.  (?0  The  True  Blue,  (1843)  2  W.  Rob. 

{ill)  Cargo  ex  Capella,  (1867)  L.  R.,  1  176. 

A.  &  B.  356  ;    The   Due  d'Aumale,  73  (o)  The    Kingalock,  (1854)  1  Spinka 

L.  J.,  P.  8  ;  (1904)  P.  60  ;  9  Asp.  M.  C.  263. 

502.     Cf.  The  Glengaber,  (1872)  41  L.  J.,  ( jw)  The  Canova,  (1866)  L.  R.,  1  A.  & 

Adm.  84  ;  L.  R.,  3  A.  &  B.  534  ;   The  E.  56.     Bee  The  Jonge  Andries,  (1857) 

Ettriok,  (1881)  50  L.  J.,  Adm.   65;   6  14  E.  R.  714  ;  Swabey  226 ;  11  Moo.  P. 

P.   D.   127  ;    4  Asp.   M.   C.   465  ;   The  C.  313. 
Altair,  66  L.  J.,  P.  42  ;   (1897)  P.  105 
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services  of  the  salvors  at  any  price.     An  agreement  made  under    Sect.  347. 
such  circumstances  is  practically  made  under  compulsion,  and 
if  the  amount  demanded  and  agreed  to  was  excessive,  it  will  be 
set  aside. 

The  Medina  (q)  was  a  steamship  bound  from  Sumatra  to  Jedda 
with  550  pilgrims  as  passengers  on  board  ;  she  was  wrecked  on 
the  Parkin  Eock  in  the  Eed  Sea  on  September  30th,  1875,  and  the 
passengers  were  landed  on  the  rock,  which  was  six  feet  above 
water.  The  Medina  went  to  pieces.  On  October  Ist  The  Timor 
was  sighted,  and  she  came  up  in  answer  to  signals.  Her  captain 
refused  to  rescue  the  pilgrims  for  a  less  sum  than  4,000L,  and  an 
agreement  was,  therefore,  signed  by  the  Captain  of  The  Medina 
for  the  payment  of  that  sum  for  carrying  the  pilgrims  to  Jedda. 
The  Parkin  Eock  is  about  30  miles  from  the  mainland,  240  from 
Aden,  and  from  two  to  three  days'  sail  from  Jedda.  Had  bad 
weather  come  on  the  lives  of  the  pilgrims  would  have  been  in 
imminent  danger.  It  was  held  by  Sir  E.  Phillimore  and  the 
Court  of  Appeal  that  the  agreement  could  not  stand,  on  the 
ground  that  there  was  practical  compulsion,  and  the  sum  claimed 
was  exorbitant  for  the  service  rendered  (r). 

The  Silesia  (s),  a  valuable  steamship,  with  62  passengers  and 
a  crew  of  95  hands  on  board,  broke  her  propeller  shaft  when 
she  was  about  340  miles  from  Queenstown,  and,  in  consequence, 
became  helpless  so  far  as  her  steam  power  was  concerned.  The 
weather  was  fine  and  the  sea  smooth,  but  after  tossing  about  for 
four  or  five  days,  and  when  only  about  seven  miles  from  the  place 
at  which  the  accident  happened,  she  hoisted  signals  of  distress, 
and  The  Vaderland  bore  down  upon  her.  The  Vaderland  was  a 
steamer  on  a  voyage  from  Antwerp  to  Philadelphia,  with  a  large 
number  of  passengers  on  board,  and  carrying  cargo  and  mails. 
The  mails  were  carried  under  a  subsidy  from  the  Belgian  Govern- 
ment, and  subject  to  penalties  for  deviation  or  delay.  The 
captain  of  The  Vaderland  was  requested  to  tow  The  Silesia  into 

(?)  (1876)  45  L.  J.,  Adm.  81  ;  1  P.  D.  53  L.  J.,  Q.  B.  161  ;  54  L.  J.,  Q.  B.  192  ; 

272  ;  2  P.  D.  5.  15  Q.  B.  D.  651  ;  10  A.  C.  107  ;  5  Asp. 

(?■)  See  also  The  Cargo  ex  Woosung,  M.  G.  202. 

(1876)  44  L.  J.,  Adm.  45  ;  IP.  D.  260  ;  («)  (1880)  5  P.  D.  177.     See  also  The 

3  Asp.   M.    C.    50;    The   Mark  Lane,  Eialto,  60  L.  J.,  P.  71  ;   (1891)  P.  175  ; 

(1890)  15  P.   D.   135 ;   The  Port  Gale-  The  Altair,  66  L.  J.,  P.  42  ;   (1897)  P. 

donia,  72  L.  J.,  P.  60 ;   (1903)  P.  184.  105  ;  8  Asp.  M.  C.  224. 
Cf.  Anderson  v.  Ocean  S.S.  Co.,  (1884) 


460 


THE   VOV^AGE. 


Sect.  347. 


Agreements 
as  to  amount 
— when 
upheld. 


Queenstown,  but  he  refused  to  do  so  unless  the  captain  would 
sign  an  agreement  that  the  owners  of  The  Silesia  would  pay 
15,000i.  for  the  service ;  and  it  appeared  that  he  threatened  to 
leave  The  Silesia  unless  this  was  done.  The  agreement  was 
signed  and  she  was  towed  to  Queenstown,  The  Vaderland  thus 
losing  on  the  whole  six  days  in  time.  Sir  E.  Phillimore  held 
that  the  sum  agreed  for  was  so  exorbitant  that  the  agreement 
ought  to  be  set  aside  (t). 

On  the  other  hand,  if  the  amount  stipulated  for  by  the  salvors 
is  so  small  as  to  show  that  they  did  not  realize  the  character  of 
the  services  they  were  about  to  render,  the  Court  will  not  hold 
them  bound  by  it  (u). 

348.  But  where  there  has  been  no  unfairness  in  making  an 
agreement,  the  parties  will  be  bound  by  it,  although  it  may  seem 
to  be  a  hard  bargain  (v),  and  although  the  service  agreed  to  be 
done  may  have  become  more  difficult,  or  less  difficult,  than  was 
expected,  owing  to  changes  in  the  weather  or  other  circum- 
stances (x). 

And  where  a  fair  agreement  has  been  made  by  the  master  of 
the  salving  vessel  as  to  the  terms  on  which  services  will  be' 
rendered,  the  crew  are  bound  by  it,  although  they  may  not  have 
been  parties  to  it  (y). 

If,  indeed,  dangers  supervene  beyond  what  can  be  supposed 
to  have  been  contemplated  when  the  agreement  was  made,  and 
such  as  to  justify  the  salvors  in  abandoning  the  attempt  to  carry 
that  out,  the  Court  will  treat  the  agreement  as  at  an  end,  and 


(t)  See  also  The  Crusader,  76  L.  J., 
P.  102  ;  (1907)  P.  196  ;  10  Asp.  M.  C. 
442  ;  23  T.  L.  K.  382,  wheie  »  ship's 
agents  had  hired  a  Government  tug  to 
tow  her  ofE  rocks  at  £60  a  day ;  the 
master  refused  the  tug's  services  except 
on  a  "  no  cure  no  pay  "  basis,  £4,000  to 
be  paid  if  the  ship  floated  :  the  ship's 
agents  accepted  this  arrangement :  held, 
the}'  could  not  enforce  the  agreement, 
but  only  recover  what  they  had  paid 
for  hire  of  the  tug  and  other,  disburse- 
ments. 

(«)  The  Phantom,  (1866)  L.  E.,  1 
A.  &  E.  58. 

(f)  The  Firefly,  (1857)  Swabey  240  ; 
The  Helen  and  George,  (1858)  Swabey 


368  ;  The  Strathgarry,  64  L.  J.,  P.  59 ; 
(1895)  P.  264. 

(ar)  The  True  Blue,  (1843)  2  W.  Rob. 
176  ;  The  Waverley,  (1871)  40  L.  J., 
Adm.  42  ;  L.  R.,  3  A.  &  E.  369  ;  The 
Jonge  Andries,  (1857)  14  E.  R.  714; 
Swabey  226,  303  ;  11  Moo.  P.  C.  318  ; 
The  Cato,  (1866)  35  L.  J.,  Adm.  116. 

(2/)  The  Nasmyth,  (1885)  54  L.  J., 
Adm.  63 ;  10  P.  D.  41  ;  5  Asp.  M.  C. 
364.  Cf.  The  Margery,  71  L.  J.,  P.  83  ; 
(1902)  P.  157  ;  the  master  cannot  bind 
the  crew  by  an  agreement  made  after 
the  services  have  been  rendered.  The 
Inchmarie,  68  L.  J.,  P.  30  ;  (1899)  P. 
Ill  ;  8  Asp.  M.  G.  486  ;  The  Friesland, 
73  L.  J.,  P.  121  ;  (1904)  P.  345. 


ment. 


SALVAGE   AND    WRECK.  461 

^ill  reward  the  services  rendered,  having  regard  to  the  actual    Sect.  348. 
events  (z). 

In  The  Charles  (a)  men  had  been  put  on  board  a  distressed 
vessel  under  an  agreement  to  "pay  all  expenses  attached 
thereby ; "  it  was  held  that  this  did  not  exclude  a  claim  for 
salvage  by  the  owners  and  master  and  crew  of  the  salving  vessel. 

349.  The  power  of  the  master  to  bind  his  owners  by  a  salvage  Master's 
agreement  depends  upon  the  necessity  of  the  case.  "  The  master  make  agree- 
is  appointed  for  the  purpose  of  conducting  the  navigation  of  the 
ship  to  a  favourable  termination,  and  he  has,  as  incident  to  that 
employment,  a  right  to  bind  his  owners  for  all  that  is  necessary, 
that  is,  upon  the  legal  maxim,  quanclo  aliqidd  mandatur,  mandatur 
et  omne  quod  pe.rvenitur  ad  illud  "  (b). 

Brett,  M.  E.,  in  The  Renpor  (c),  said :  "  There  are  two  cir- 
cumstances necessary  in  order  to  make  an  agreement  binding  on 
an  owner :  first,  the  contract  must  be  made  under  a  necessity ; 
and  secondly,  it  must  be  for  his  benefit.  I  do  not  desire  to  say 
anything  which  may  seem  cruel,  but  I  must  express  a  doubt 
whether,  if  an  agreement  is  made  only  for  the  purpose  of  saving 
a  master  and  crew  without  regard  to  any  saving  of  the  property 
of  the  shipowner,  though  it  be  in  a  case  of  necessity,  yet,  as  the 
subject-matter  is  without  benefit  to  the  property  of  the  ship- 
owner, the  master  has  authority  to  bind  the  owner  to  a  money 
payment." 

The  judgments  of  the  House  of  Lords  in  Anderson  v.  Ocean 
S.S.  Co.  (d)  make  it  doubtful  whether  the  master  can  bind  the 
■cargo  owners  by  a  salvage  agreement.  It  was  there  decided  that 
a  contract  made  by  the  master  of  a  ship  with  another  master,  to 
obtain  his  help  in  rescuing  the  ship  and  cargo  from  a  dangerous 
position,  was  not  necessarily  binding  on  the  cargo  owners,  so  as 
to  make  contribution  by  them  enforceable,  though  it  was  binding 
on  the  shipowners.     A  new  trial  was'  ordered,  that  the  question 

(z)  The  Waverley,  (1871)  40  L.  J.,  (c)  (1883)  8   P.  D.   115,  at  p.   118  ; 

Adm.  43  ;  L.  R.,  3  A.  &  E.  369  ;  The  and  see  The  Mariposa,  65  L.  J.,  P.  104  ; 

J.  0.  Potter,  (1870)  40  L.  J.,  Adm.  9 ;  (1896)  P.  273.     Cf.  also  The  Crusader, 

L.  R.,  3  A.  &  E.  292 ;  The  Westboume,  76   L.  J.,  P.   102 ;   (1907)  P.  196  ;   10 

<1889)  58  L.  J.,  Adm.  78  ;  14  P.  D.  132  ;  Asp.  M.  C.  442  ;  28  T.  L.  R.  382,  for  a 

The  Hestia,  64  L.  J.,  P.  82 ;  (1895)  P.  discussion   of    the    master's   authority 

193_  under  the  circumstances  of  that  case. 

(a)  (1872)  L.  R.,  3  A.  &  E.  536.  (d)  (1884)  54  L.  J.,  Q.  B.  192  ;  10  A. 

(J)  Per  Parke,  B.,  Beldon  v.  Campbell,  C.  107.     See  infra,  b.  396. 
(1851)  20  L.  J.,  Ex.  342  ;  6  Ex.  816. 
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Sect.  349.  might  be  left  to  the  jury,  whether  the  amount  agreed  to  be  paid, 
and  paid,  was  a  reasonable  disbursement  for  the  salvation  of  the 
adventure  from  the  common  peril. 


Contribution 
to  salvage  in 
proportion  to 
value. 


Freight  con- 
tributes. 


350.  The  question  how  contribution  is  to  be  made  to  the  pay- 
ment of  salvage  by  the  different  interests  concerned,  remains  to 
be  considered.  There  are  the  interests  in  the  ship,  the  cargo,  and 
the  freight.  If  some  only  have  been  benefited  by  the  services, 
those  only  are  chargeable  with  the  salvage  (e).  But  where  the 
service  has  been  for  the  benefit  of  all,  all  are  liable ;  and  if,  as 
is  usual,  one  sum  has  been  awarded  for  salvage  against  the  whole, 
each  part  of  the  property  saved  must  contribute  towards  that  in 
proportion  to  its  value. 

An  attempt  has  sometimes  been  made  to  distinguish  between 
the  degrees  of  service  rendered  to  some  parts  of  the  property  and 
to  others,  and  thus  to  alter  the  rule  of  contribution  in-  proportion 
to  value.  But  this  has  not  been  allowed  (/).  Even  with  regard  to 
bullion  in  a  ship  which  was  saved  from  sinking  in  the  middle  of 
the  river  Mersey,  where  the  bullion  might  well  have  been  recovered 
if  the  ship  had  sunk,  it  was  held  that  it  must  contribute  rateably  ig). 
And  the  same  was  held  in  a  case  where  bullion  had  been  removed 
from  the  ship  before  the  greater  part  of  the  salvage  services  to 
the  ship  and  the  other  cargo  had  been  rendered  (/i). 

An  exception  is  made  with  regard  to  passengers'  wearing  apparel 
and  other  effects  carried  for  their  personal  use.  They  do  not 
contribute  {i).  And  the  same  seems  to  be  true  of  the  wearing 
apparel  and  effects  of  the  master  and  crew  (/c). 

351.  Salvage  is  awarded  upon  the  freight  saved  through  the 
aid  of  the  salvors,  as  well  as  upon  the  ship  and  cargo  (Q.  The 
owners  of  the  freight  must  therefore  contribute  with  the  rest  (m). 
If  the  freight  has  not  been  treated  as  a  separate  item,  but  has 


(e)  The  Fusilier,  (1864)  16  E.  E.  19 ; 
3  Moo.  P.  C.  (N.  s.)  51,  at  p.  73  ;  Cox  v. 
May,  (1815)  4  M.  &  S.  152.  As  to  life 
salvage,  see  supra,  s.  331. 

(/)  The  Longford,  (1881)  50  L.  J., 
Adm.  28  ;  6  r.  D.  60  ;  The  Emma  (1), 
(1844)  2  W.  Rob.  315  ;  The  Vesta,  (1828) 
2  Hag.  Adm.  189,  at  p.  193. 

((7)  The  Longford,  supra. 

(JC)  Jonge  Bastiaan,  (1804)  5  C.  Eob. 
322. 


(i)  The  WiUem  III.,  (1871)  L.  E.,  3 
A.  &  E,  487. 

(70  Abbott  (5th),  356  ;  (11th),  vi,  1, 
11. 

(0  The  Charlotte  Wylie,  (1846)  2  W. 
Eob.  495  ;  The  Fleece,  (1850)  3  "W.  Eob. 
278,  p.  282. 

(m)  Cox  V.  May,  (1815)  4  M.  &  S. 
152  ;  The  Eacehorse,  (1800)  3  C.  Kob. 
101,  p.  106  ;  The  Westminster,  (1841)  1 
W.  Eob.  229,  p.  233. 
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been  included  in  the  value  of  the  cargo,  so  that  the  owner  of  that    Sect.  351. 
has  contributed  in  respect  of  it,  he  may  recover  the  amount  from 
the  owner  of  the  freight  (n) — provided,  that  is,  that  the  freight 
was  at  risk.     If  it  had  been  paid  in  advance,  it  can  only  be 
contributed  for  as  an  enhancement  of  the  value  of  the  goods  (o). 

"Where  a  ship  was  brought  by  salvors  into  a  port  of  refuge,  so  Salvage 
that  the  voyage  had  not  been  completed,  and  the  freight  not  frefght'^"" 
earned,  still  the  Court,  in  awarding  salvage,  took  into  account  tiiough  not 

°  °  completely 

"  what  services  in  respect  of  the  contract  for  freight  the  salvors  earned. 

had  then  rendered"  (j;).  Dr.  Lushington,  said  :  "Judging  by 
this  test,  the  salvors  are  entitled  to  salvage  upon  a  considerable 
part  of  the  total  freight,  for  it  is  clear  that  a  large  portion  of  the 
voyage  had  been  performed  before  the  salvage  services,  and  that 
the  entire  benefit  of  so  much  was  preserved  to  the  shipowners  by 
the  salvors,  not  indeed  absolutely,  for  expenses  had  to  be 
incurred,  and  the  perils  of  the  voyage  from  Bermuda  home  had 
yet  to  be  undergone,  but  preserved  from  immediate  and  total 
loss.  I  do  not  think  it  necessary  to  enter  into  detailed  calcula- 
tion upon  this  question  of  the  value  of  the  salvor's  services 
to  freight,  how  far  the  Bermuda  expenses  are  to  be  taken 
into  account,  what  items  are  proper  items  of  deduction,  and  so 
on  :  my  judgment  must,  after  all,  be  a  rusticum  judicium  "  (q). 

It  seems,  therefore,  that  the  freight  should  contribute  to  the 
salvage  upon  an  estimate  made  in  this  manner.  In  practice,  the 
freight  is  made  to  contribute  to  salvage  as  to  general  average, 
upon  the  state  of  facts  at  the  end  of  the  voyage  {r). 

352.  Generally  the  shipowner  pays  the    salvage,  and  claims  Cargo 
contribution  from  the  cargo.     But  the  ship  and  cargo  are  each  uiSe^o  ^ 
separately  liable  to  pay  their  own  shares.    In  The  Pyrennee(s),  ^^i^'o''^- 
where  the  proceeds  of  the  ship  only  were  in  Court,  payment  out  of 
them  of  the  salvage  due  in  respect  of  the  cargo  was  not  allowed. 
And  in  The  Eaisby  (t),  it  was  held  that  a  shipowner  was  not 
liable  for  the  salvage  due  in  respect  of  the  cargo,  which  he  had 

(«)  Ibid.  0)  (181^3)    Br.    &    L.    189.    Cf.  per 

(o)  Cox  i:  May,  (1815)  4  M.  &  S.  152.      Shee,  J.,  ia  Kemp  v.  Halliday,  (1865) 

Cf.  infra,  s.  440.  34  L.  J.,  Q.  B.  at  pp.  238,  239  ;  M.  S. 

dp)  The  Norma,  (1860)  Lush.  124.            Act,  1894,  s.   544  ;    Cargo  ex  Schiller, 

(j)  Cf.  The  Dorothy  Foster,  (1805)       (1877)  2  P.  D.  145,  at  p.  154. 

6   C.  Eob.   88  ;    The  Progress,  (1810)          (0  (1885)  54  L.  J.,  Adm.  65  ;  10  P.  D. 

Edwards  Adm.  210.  114  ;  5  Asp.  M.  0.  473. 

(?•)  See  infra,  s,  418. 
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Sect.  352. 


Separate 
award  against 
cargo  and 
-freight. 


Valuation  of; 
<;argo. 


Shipowner 
lias  lien  for 
■contribution. 


delivered  without  requiring  any  security  for  payment  of  that  sal- 
vage. Nor  was  he  liable  for  omitting  to  obtain  such  security  before 
delivering.    He  was  under  no  duty  to  the  salvors  to  procure  it. 

In  some  cases,  however,  the  shipowner  may  be  liable  to  pay  the 
whole  salvage  in  the  first  instance.  As  where  the  master  has 
agreed  with  the  salvors  to  pay  them  a  specific  sum,  he  is  under- 
stood to  bind  his  owners  to  pay  the  agreed  amount,  without 
deduction  for  the  share  of  the  cargo  (m).  And  where  the  ship- 
owner would  have  been  liable  to  the  owners  of  cargo  for  the 
consequences  of  the  peril  from  which  ship  and  cargo  have  been 
salved,  he  is  liable  to  the  salvors  for  the  whole  salvage,  on  cargo 
as  well  as  ship  {v). 

Where  a  ship  ran  short  of  coal  and  was  towed  into  port  with 
her  cargo,  which  was  perishable,  Gorell  Barnes,  P.,  made 
separate  awards  against  the  ship  (which  he  considered  to  have 
been  in  slight  danger)  and  against  the  cargo  and  freight,  the 
cargo  being  liable  to  become  worthless  if  the  ship  were  not 
promptly  picked  up  and  towed  into  port,  while  loss  of  cargo 
would  have  involved  loss  of  freight  {x). 

In  awarding  salvage,  the  value  of  the  cargo  is  estimated  at  the 
place  where  the  salvage  services  terminate  (y),  deducting  the  usual 
expenses  and  charges  on  a  sale  of  the  goods  (z),  but  not  expenses 
of  insurance  (a).  But  in  practice  the  cargo  contributes  to  the 
salvage  as  part  of  the  general  average  at  the  end  of  the  voyage, 
upon  its  value  then  (b).  This  seems  to  be  contrary  to  sound 
principles,  but  it  is  convenient. 

If  the  freight  is  made  to  contribute  separately,  the  value  of  the 
cargo  should  not  include  the  freight  paid  on  it.  In  Cox  v.  May  (c) 
it  was  held  that  no  contribution  at  all  was  payable  to  salvage  in 
respect  of  the  cargo,  its  value  being  less  than  the  freight  which 
became  payable  on  its  delivery. 

353.  Where  the  shipowner  has  paid  salvage  due  in  respect  of 


(«)  The  Cumbrian,  (1887)  57  L.  T. 
205  ;  6  Aep.  M.  C.  151  ;  The  Prinz 
Heinrich,  (1888)  57  L.  J.,  Adm.  17  ;  13 
P.  D.  31. 

(»)  Duncan  ^^.  Dundee,  &c.  Shipping 
Co.,  (1878)  15  So.  L.  E.  429,  where  the 
navigation  had  been  negligent.  And 
see  per  Sir  J.  Hannen,  in  Five  Steel 
Barges,  (1890)  15  P.  D.  142,  p.  146  ; 
supra,  s.  324. 


(»)  The  Velox,  75  L.  J.,  P.  81 ;  (1906) 
P.  263  ;  10  Asp.  M.  C.  277. 

(2/)  The  George  Dean,  (1857)  Swabey 
290  ;  The  Norma,  (1860)  Lush.  124.  Cf. 
The  Stella,  (1867)  36  L.  J.,  Adm.  13; 
L.  E.,  1  A.  &  E.  340. 

(z)  The  Peace,  (1856)  Swabey  115. 

(a)  The  Fleece,  (1850)  3  W.  Bob.  282. 

(J)  Infm,  s.  418. 

(c)  (1815)  4  M.  &  S.  152. 
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the  cargo  he  is  entitled  to  a  hen  upon  the  goods  in  his  possession    Sect.  353. 

for  their  proportions  {d).     "  As  the  contribution  to  salvage  is  in 

the  nature  of  general  average,  it  is  subject  to  the  same  incidents, 

and  is  in  effect  the  same ;  and  we  therefore  think  that  the  plaintiff, 

as  owner  of  the  ship,  who  had  paid  the  whole  of  the  salvage,  and 

had  a  claim  against  the  owner  of  the  goods  for  contribution,  was 

entitled  to  a  lien  on  the  goods  "  («). 

In  Kingston  v.  Wendt  (/)  a  vessel  had  gone  ashore,  and  the 
plaintiff,  a  ship  agent,  had  been  put  into  possession  of  her  and  her 
cargo  by  the  master,  and  had  his  authority  to  do,  as  his  agent, 
what  was  for  the  benefit  of  all  concerned.  The  plaintiff  did  the 
work,  and  expended  the  money  sued  for  in  discharging  the  cargo, 
and  bringing  it  to  a  place  of  safety,  where  he  kept  possession  of  it. 
The  ship  broke  up.  The  question  was,  whether  the  master,  and 
the  plaintiff  as  his  agent,  had  a  right  to  detain  the  cargo  until  the 
extraordinary  expenditure  thus  incurred  on  its  behalf  had  been 
paid  or  secured.  It  was  held  that  he  had  that  right  as  against 
the  cargo  owner,  if  the  whole  belonged  to  one,  or  as  against  the 
owners  of  the  several  parts  of  it,  if  it  belonged  to  several,  for  the 
contribution  due  in  respect  of  each. 

"  The  case  is  very  analogous  to  general  average  and  to  salvage, 
in  both  of  which  there  is  a  lien.  It  is  just  and  convenient  that 
there  should  be  a  lien,  and  what  scanty  authority  we  can  find  all 
points  in  the  direction  of  there  being  a  lien,  and  we  think  that 
we  must  hold  that  there  is  one  "  (g). 

354.  But  where  the  salvage  services  became  requisite  in  con-  Unless  he  has 
sequence  of  fault  on  the  part  of  the  ship,  the  shipowner  cannot    ^^"^  ''^  ^"^* 
claim  contribution  from  the  owner  of  the  cargo  (h),  notwithstand- 
ing that  he  may  have  satisfied  his  full  liability  to  damages  for  the 
negligence,  by  taking  proceedings  for  limiting  his  liability,  and 
paying  8L  a  ton  into  Court  (h). 

And  where  the  cargo  owners  have  been  compelled  to  pay  salvage 
in  consequence  of  improper  acts  of  the  master,  e.g.,  a  wrongful 
abandonment  of  the  ship,  they  may  claim  repayment  from  the 

(d)  Briggs  1).  Merchant  Traders,  &c.      Q.  B.  D.  367. 

Association,  (1849)  18  L.  J.,  Q.  B.  178  ;  (g')  Per  Blackburn,  J.,  1  Q.  B.  D.  at 

13  Q.  B.  167  ;  Hingstou  v.  Wendt,  (1876)  p.  373. 

45  L.  J.,  Q.  B.  440  ;  1  Q.  B.  D.  367.  (A)  The   Ettriok,   (1881)   50    L.    J., 

(e)  Per  Lord  Denman,  (1849)  18  L.  J.,  Adm.  65  ;  6  P.  D.  127;  4  Asp.  M.  0. 
Q.  B.  at  p.l80.  465  ;  The  Cargo  ex  Capella,  (1867)  L.  E., 

(/)  (1876)  4.')  L.  J.,   Q.  B.  440 ;   1       1  A.  &  E.  356. 

C. — C.  H   H 
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Sect.  354.    shipowner,  and  may  proceed   in   rem   against  the  ship  for  the 
amount  (i). 


The  right  to 
wreck  at 
common  law. 


Statutes  re- 
lating to 
wreck. 


Wreck. 

355.  By  the  common  law,  goods  which  come  to  the  shore  from 
a  wrecked  ship  belong  to  the  Crown,  unless  there  are  marks  upon 
them,  or  other  evidence  to  prove  an  owner  (k).  Formerly  the 
rule  was,  that  if  a  living  thing  (a  man  or  dog  or  cat)  escaped 
from  the  ship,  the  owner  of  the  goods  should  have  them  if  he 
claimed  them  within  a  year  and  a  day,  otherwise  they  remained 
to  the  King,  or  to  his  grantees  of  wreck  (I).  But  this  appears  to 
have  been  an  illustration  only  of  how  the  ownership  might  be 
ascertained.  In  later  times,  at  any  rate,  it  has  been  well  estab- 
lished that  the  owner  may  claim  the  goods  on  proving  his 
title,  quite  independently  of  whether  any  living  thing  has 
escaped  (m). 

The  right  to  wreck  was  frequently  granted  to  lords  of  manors, 
and  in  most  manors  on  the  sqa  coast  the  lords  claim  the  right, 
and  prove  it  against  the  Crown  by  usage,  from  which  a  grant 
may  be  presumed  (m). 

So  where  a  ship  is  derelict  (o),  or  where  goods  have  been 
thrown  out  of  a  vessel  to  lighten  her  (jetsam),  or  have  been  sunk 
but  tied  to  some  floating  mark  to  show  the  place  (lagan),  or  have 
been  washed  out  of  the  ship  and  remain  afloat  (flotsam),  in  these 
cases,  also,  the  property  belongs  to  the  Crown  in  its  office  of 
Admiralty,  unless  the  owner  establishes  his  claim  to  it  (p). 

356.  The  manner  in  which  wreck  on  the  coasts  of  the  United 
Kingdom  is  to  be  dealt  with  is  regulated  by  statute.  By  the 
Merchant  Shipping  Act,  1894  (q),  the  general  superintendence 


(J)  The  Princess  Koyal,  (1870)  39 
L.  J.,  Adm.  29,  43  ;  L.  R.,  3  A.  &  E.  27, 
41. 

(i)  Bac.  Abr.  "  Prerogative","  B.  7  ; 
Constable's  Case,  (1601)  77  E.  E.  218 ; 
5  Coke's  Kep.  106  a. 

(I)  Bac.  Abr.  uH  supra ;  Broom  & 
Had.  Comm.  I.  361  et  seq. ;  3  Edw.  1, 
u.  4,  repealed  by  Stat.  Law  Eev.  Act, 
1863. 

(to)  Hamilton  v.  Davis,  (1771)  5  Burr. 
2732  ;  Constable's  Case,  (1601)  77  B.  B. 
218  ;  5  Coke's  Kep.  106  a. 


(re)  See  Eex  v.  Two  Casks  of  Tallow, 
(1837)  3  Hag.  Adm.  294. 

(«)  The  Aquila,  (1798)  1  C.  Eob.  37, 
at  p.  42. 

{}))  Bac.  Abr.  supra;  per  Sir  J. 
NichoU,  Eex  v.  Forty-nine  Casks  of 
Brandy,  (1836)  3  Hag.  Adm.  257 ;  Rex 
V.  Two  Casks  of  Tallow,  (1837)  3  Hag. 
Adm.  294.  As  to  the  conflict  of  rights 
between  the  Crown  and  the  lord  of  the 
manor,  see  the  above  cases  and  The 
Pauline,  (1845)  2  W.  Eob.  358. 

(?)  Sect.  566. 
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of  all  matters  relating  to  such  wrecks  was  placed  under  the  con-    Sect.  356. 
trol  of  the  Board  of  Trade ;  and  it  was  empowered  to  appoint 
receivers  of  wreck  throughout  the  kingdom. 

By  sect.  511,  "  Where  a  British  or  foreign  vessel  is  wrecked, 
stranded,  or  in  distress  (r)  at  any  place  on  or  near  the  coasts  of 
the  United  Kingdom  or  any  tidal  water  within  the  limits  of  the 
United  Kingdom,  the  receiver  of  wreck  for  the  district "  shall 
take  steps  for  the  preservation  of  the  ship  and  cargo,  and  the 
lives  of  those  on  board. 

By  sect.  518, — Any  person  who  finds  or  takes  possession  of  any 
wreck  within  the  limits  of  the  United  Kingdom  must,  if  he  is  the 
owner,  give  notice  to  the  receiver  of  the  district ;  and  if  not  the 
owner,  must  deliver  it  to  the  receiver.  And  by  sect.  72  of 
the  Merchant  Shipping  Act,  1906,  the  same  provision  now 
applies  to  wreck  found  or  taken  possession  of  outside  the  limits 
of  the  United  Kingdom  and  brought  within  the  limits  of  the 
United  Kingdom. 

By  sect.  519  :— 

"  (1.)  Where  a  vessel  is  wrecked,  stranded,  or  in  distress  at  any  place 
on  or  near  tbe  coasts  of  the  United  Kingdom,  or  any  tidal  water  within 
the  limits  of  the  United  Kingdom,  any  cargo  or  other  articles  be- 
longing to  or  separated  from  the  vessel  which  may  be  washed  on 
shore  or  otherwise  lost  or  taken  from  the  vessel  shall  be  delivered 
to  the  receiver. 

"  (2.)  If  any  person,  whether  the  owner  or  not,  secretes  or  keeps 
possession  of  any  such  cargo  or  article,  or  refuses  to  deliver  the  same 
to  the  receiver  or  any  person  authorised  by  him  to  demand  the  same, 
that  person  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  100?. 

"  (3.)  The  receiver,  or  any  person  authorised  as  aforesaid,  may  take 
any  such  cargo  or  article  by  force  from  the  person  so  refusing  to 
deliver  the  same." 

Sect.  521  entitles  the  owner  to  claim  any  wreck  in  the 
possession  of  the  receiver  within  one  year. 

By  sect.  522,  the  receiver  is  empowered  to  sell  wreck  in  his 
custody  which  is  perishable,  or  of  small  value ;  the  proceeds  to  be 
held  by  him  for  the  purposes,  and  subject  to  the  claims,  for  which 
he  held  the  goods. 

By  sect.  525,  if  no  owner  establishes  a  claim  to  the  wreck 
within  a  year  from  the  date  at  which  it  came  into  the  receiver's 

(?•)  See  The  Mac,  (1882)  51  L.  J.,  Adm.  81  ;  7  P.  D.  126. 
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damage  by 
wreckers. 


Sect.  356.  possession,  it  is  to  be  delivered  (s)  to  any  admiral,  vice-admiral, 
lord  of  the  manor,  or  other  person  who  may  have  proved  that  he 
is  entitled  to  unclaimed  wreck  found  at  the  place :  and  if  no  such 
person  establishes  his  claim  the  receiver  is  to  sell  the  wreck  and 
pay  the  proceeds  for  the  benefit  of  the  Crown  as  there  described. 
By  sect.  510,  "wreck"  includes  jetsam,  flotsam,  lagan  and 
derelict  (t),  found  in  or  on  the  shores  of  the  sea  or  any  tidal 
water. 

357.  By  sect.  515  of  the  same  Act: — 

"Where  a  vessel  is  wrecked,  stranded,  or  in  distress,  as  aforesaid,  and 
the  vessel  or  any  part  of  the  cargo  and  apparel  thereof,  is  plundered, 
damaged,  or  destroyed  by  any  persons  riotously  and  tumultuously 
assembled  together,  whether  on  shore  or  afloat,  compensation  shall  be 
made  to  the  owner  of  the  vessel,  cargo,  or  apparel : 

"  In  England  in  the  same  manner,  by  the  same  authority,  and  out  of 
the  same  rate,  as  if  the  plundering,  damage,  injury,  or  destruction 
were  an  injury,  stealing,  or  destruction  in  respect  of  which  com- 
pensation is  payable  under  the  provisions  of  the  Riot  (Damages) 
Act,  1886,  and  in  the  case  of  the  vessel,  cargo,  or  apparel,  not 
being  in  any  police  district,  as  if  the  plundering,  damage,  injury, 
or  destruction  took  place  in  the  nearest  police  district ; 

"  In  Scotland  by  the  inhabitants  of  the  county,  city,  or  borough  in  or 
nearest  to  which  such  offence  is  committed,  in  manner  provided 
by  the  Riot  Act,  with  respect  to  prosecutions  for  repairing  the 
damages  of  any  churches  and  other  buildings,  or  as  near  thereto 
as  circumstances  permit,  and 

"  In  Ireland  in  manner  provided  by  the  Act  of  the  session  held  in  the 
sixteenth  and  seventeenth  year  of  the  reign  of  her  present 
Majesty,  chapter  thirty-eight,  intituled  '  An  Act  to  extend  the 
Remedies  for  the  Compensation  of  Malicious  Injuries  to  Property 
in  Ireland,.'  with  respect  to  damage  to  any  dwelling-house  or 
other  property  therein  mentioned." 

Foreign  ship ;       358.  With  regard  to   foreign  vessels,   sect.  521   of  the  Act 

owner  repie-  . ,       ,i     , 

sented  by        provides  that  :— 

consul- 
general.  Where  any  articles  belonging  to  or  forming  part  of  a  foreign  ship 

which  has  been  wrecked  on  or  near  the  coasts  of  the  United  Kingdom, 

or  belonging  to  and  forming  part  of  the  cargo,  are  found  on  or  near 


(s)  The  delivery  does  not  prejudice  the 
title  of  third  persons :  M.  S.  Act,  1S94, 
s.  527. 

{t)  See  The  Zeta,  (1875)  44  L.  J.,  Adm. 
22  ;  L.  K.,  4  A.  &  E.  460  ;  Palmer  v. 
Eouse,  (1858)  27  L.  J.,  Ex.  437  ;  3  H.  & 


N.  505 ;  per  Brett,  J.,  in  Cargo  ex 
Schiller,  (1877)  2  P.  D.  145,  at  p.  148  ; 
The  Gas  Float  Whitton  (No.  2),  66  L.  J., 
P.  17;  66  L.  J.,  P.  99  ;  (1896)  P.  301  ; 
(1896)  P.  42  ;  (1897)  A.  0.  337. 
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those  coasts,  or  are  brought  into  any  port  in  the  United  Kingdom,  the     Sect.  358. 

consul-general  of  the  country  to  which  the  ship,  or,  in  the  case  of  cargo,   ' 

to  which  the  owners  of  such  cargo  may  have  belonged,  or  any  consular 

officer  of  that  country  authorised  in   that  behalf  by   any   treaty  or 

arrangement  with  that  country,  shall,  in  the  absence  of  the  owner  and 

of  the  master  or  other  agent  of  the  owner,  be  deemed  to  be  the  agent  of 

the  owner,  so  far  as  relates  to  the  custody  and  disposal  of  such  articles." 

359.  Local  Acts  frequently  give  power  to  harbour  authorities  Eemovai  of 
to  raise  and  remove  wrecked  vessels  which  may  be  sources  of  bmty  of  ship 
danger  to  the  navigation  of  the  harbour  ;    and  to  sell  the  vessel,  expenses"  ^"^ 
and  also  the  goods  which  may  be  saved  from  her,  in  order  to 

defray  the  expenses  of  the  work.  The  exact  effect  of  such  an  Act 
must,  of  course,  depend  upon  its  words  ;  but  ordinarily,  it  would 
seem,  the  cargo  is  only  to  be  sold  for  the  expenses  when  the  ship 
is  insufficient  (u).  The  shipowner  would,  however,  probably  be 
entitled  to  contribution  from  the  owners  of  cargo  saved,  unless  he 
were  responsible  for  the  wreck  (x). 

360.  And  by  the  Merchant  Shipping  Act,  1894,  it  is  provided  Eemovai  of 
generally,  but  in  addition  to  and  not  in  derogation  of  any  powers 

for  the  like  object  (y),  as  follows  : — 
Sect.  530  :— 

"  Where  any  vessel  is  sunk,  stranded,  or  abandoned  in  any  harbour 
or  tidal  water  under  the  control  of  a  harbour  or  conservancy  authority, 
or  in  or  near  to  any  approach  thereto,  in  such  manner  as  in  the  opinion 
of  the  authority  to  be,  or  to  be  likely  to  become,  an  obstruction  or 
danger  to  navigation  or  to  lifeboats  engaged  in  lifeboat  service  in 
that  harbour  or  water  or  in  any  approach  thereto,  that  authority 
may  (z)  — 

"  (a)  take  possession  of,  and  raise,  remove  or  destroy  the  whole  or  any 
part  of  the  vessel ;  and 

"  (6)  light  or  buoy  any  such  vessel  or  part  until  the  raising,  removal 
or  destruction  thereof ;  and 

(u)  See  as  to  the  Thames  Conservancy  upon  the  owners  of  sunk  ships  for  the 

Act  (20  &  21  Vict.  c.  cxlvii),  The  Ettrick,  expenses    of    their    removal :   see  The 

(1881)  50  L.  J.,  Adm.  65  ;  6  P.  D.  127  ;  Crystal,  63  L.  J.,  P.  146  ;  (189i)  A.  C. 

4  Asp.  M.  C.  465.  508  ;  Smith  v.  Wilson,  65  L.  J.,  P.  C.  68  ; 

(ic)  The   Ettrick,   (1881)    50    L.  J.,  (1896)  A.  C.  679  ;  Barraclough  »:.  Brown, 

Adm.  65  ;  6  P.  D.  127  ;  4  Asp.  M.  C.  66  L.  J.,  Q.  B.  672  ;  (1897)  A.  C.  615. 

4g5_  (z)  It  is  doubtful  whether  there  is  an 

{y)  Sect.  534.     See  powers  of  justices  obligation  on  them  to  do  so  :  The  Doug- 

under  19  Geo.  2,  c.  22,   s.   3.      Under  las,  (1882)  51  L.  J.,  Adm.  89  ;  7  P.  D. 

sect.   56   of  the  Harbours,  Docks  and  151  ;   5   Asp.  M.  C.     ]o;   Dormont   v. 

Piers  Clauses  Act,  1847,  and  under  some  Furness  Kail.  Co.,  (1883)  52  L.  J.,  Q.  B. 

local  Acts,  greater  liabilities  are  imposed  331  ;  11  Q.  B.  D.  496. 
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Sect.  360.  "  (c)  sell,  in  such  manner  as  they  think  fit,  any  vessel  or  part  so 
raised  or  removed,  and  also  any  property  recovered  in  the 
exercise  of  their  powers  under  this  section,  and  out  of  the 
proceeds  of  the  sale  reimburse  themselves  for  the  expenses  {a) 
incurred  by  them  in  relation  thereto  under  this  section,  and 
the  authority  shall  hold  the  surplus,  if  any,  of  the  proceeds 
in  trust  for  the  persons  entitled  thereto  (b). 
"  Provided  as  follows  : 

"  (1)  A  sale  shall  not  (except  in  the  case  of  property  which  is  of  a 
perishable  nature,  or  which  would  deteriorate  in  value  by  delay) 
be  made  under  this  section  until  at  least  seven  clear  days' 
notice  of  the  intended  sale  has  been  given  by  advertisement  in 
some  local  newspaper  circulating  in  or  near  the  district  over 
which  the  authority  have  control ;  and 

"  (2)  At  any  time  before  any  property  is  sold  under  this  section,  the 
owner  thereof  shall  be  entitled  to  have  the  same  delivered  to 
him  on  payment  to  the  authority  of  the  fair  market  value 
thereof,  to  be  ascertained  by  agreement  between  the  authority 
and  the  owner,  or  failing  agreement  by  some  person  to  be 
named  for  the  purpose  by  the  Board  of  Trade,  and  the  sum 
paid  to  the  authority  as  the  value  of  any  property  under  this 
provision  shall,  for  the  purposes  of  this  section,  be  deemed  to 
be  the  proceeds  of  sale  of  that  property.'' 

Sect.  531  :— 

"  (1.)  Where  any  vessel  is  sunk,  stranded,  or  abandoned  in  any  fair- 
way, or  on  the  seashore,  or  on  or  near  any  rock,  shoal,  or  bank,  in  the 
British  Islands  or  any  of  the  adjacent  seas  or  islands,  and  there  is  not 
any  harbour  or  conservancy  authority  having  power  to  raise,  remove  or 
destroy  the  vessel,  the  general  lighthouse  authority  for  the  place  in  or 
near  which  the  vessel  is  situate  shall,  if  in  their  opinion  the  vessel  is, 
or  is  likely  to  become,  an  obstruction  or  danger  to  navigation  or  to  life- 
boats engaged  in  the  lifeboat  service,  have  the  same  powers  in  relation 
thereto  as  are  by  this  part  of  this  Act  conferred  upon  a  harbour 
or  conservancy  authority." 

"  (2.)  All  expenses  incurred  by  the  general  lighthouse  "  authority 
under  this  section,  and  not  reimbursed  in  manner  provided  by  this 
part  of  this  Act,  shall  be  paid  out  of  the  Mercantile  Marine  Fund,  but 
shall  be  subject  to  the  like  estimate,  account  and  sanction  as  the 
expenses  of  a  general  lighthouse  authority,  other  than  establishment 
expenses." 

(o)  Including  the  cost  of  maintaining  (J)  The  proceeds  of  sale  are  charged 

plant  provided  for  the  purpose  by  the      with  these  expenses  in  priority  to  claims- 
harbour  authority,  in  anticipation  :  The      by  life  salvors  :  per  Sir  J.  Hannen,  in 
Harrington,  (1888)  57  L.  J.,  Adm.  45  ;      The  Annie,  (1886)  56  L.  J.,  Adm.  70  ; 
13  P.  D.  48  ;  The  Emerald,  65  L.  J.,  P.       12  P.  D.  50. 
69  ;  (1896)  P.  192. 
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Sect.  532  :—  Sect.  860. 

"  The  provisions  of  this  part  of  this  Act  relating  to  removal  of  wrecks 
shall  apply  to  every  article  or  thing  or  collection  of  things  being  or 
forming  part  of  the  tackle,  equipments,  cargo,  stores  or  ballast  of  a  vessel, 
in  the  same  manner  as  if  it  were  included  in  the  term  '  vessel,'  and  for 
the  purposes  of  these  provisions  any  proceeds  of  sale  arising  from  a  vessel 
and  from  the  cargo  thereof,  or  any  other  property  recovered  therefrom, 
shall  be  regarded  as  a  common  fund." 
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361.  In  the  adventures  we  have  been  considering,  three  classes  General 
of  interests  are  usually  concerned;  viz.,  the  interests  in  the  gacr'm^e 
ship,  with  her  stores,  furniture  and  tackle ;  those  in  the  cargo ; 
and  those  in  the  freight  which  remains  to  be  paid  on  the  cargo. 
These  interests  are  liable  to  their  own  peculiar  risks  of  total  or 
partial  destruction,  and  also  to  risks  which  threaten  them  as  a 
whole.    And,  subject  to  any  contract,  any  loss  sustained  by  one 
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Sect.  361. 


General 
average  ex- 
penditure. 


Origin  of  the 
principle. 


of  them,  whether  arising  from  a  danger  peculiar  to  it,  or  from 
one  common  to  the  whole  adventure,  must  generally  be  borne 
by  that  interest  itself;  it  lies  where  it  has  fallen.  It  is  a 
particular  average. 

But  to  that  general  rule  an  exception  of  great  importance  has 
been  made.  The  exigencies  of  marine  enterprise  at  times  require 
that  to  avert  a  danger  which  threatens  the  whole  adventure,  some 
particular  interest  or  interests  shall  be  intentionally  sacrificed 
for  the  benefit  of  the  remainder.  Familiar  examples  are  the 
throwing  overboard  of  cargo,  or  the  cutting  away  of  masts,  for 
safety  in  a  storm.  Where  such  a  sacrifice  has  been  made,  the 
whole  burden  of  the  loss  occasioned  is  not  left  on  the  interest 
upon  which  it  has  fallen.  It  is  imposed  upon  that  and  all  those 
others  for  whose  benefit  the  sacrifice  has  been  made,  rateably,  in 
proportion  to  their  saved  values.  The  loss  is  said  to  be  a  general 
average  loss ;  and  the  contributions  made  to  it  by  those  benefited 
are  general  average  contributions. 

362.  Again,  a  closely  similar  principle  requires  that  some 
kinds  of  extraordinary  expenditure  made  for  the  benefit  of  the 
adventure  as  a  whole  shall  be  borne  by  all  concerned.  Expendi- 
ture incurred  by  the  shipowner  in  the  performance  of  his  contract 
ordinarily  falls  upon  him  alone.  And  any  extraordinary  expenses 
for  the  peculiar  benefit  of  the  ship,  or  for  the  preservation  of 
some  portion  of  the  cargo,  must  be  borne  wholly  by  the  interest 
for  which  it  has  been  made.  But  where,  under  the  pressure  of  a 
common  danger,  an  extraordinary  expenditure  becomes  necessary 
for  the  "salvation  of  both  ship  and  cargo,  the  case  is  different; 
the  burden  thus  incurred  by  the  shipowner  is  distributed 
amongst  all  those  interests  which  reap  the  benefit  of  it.  It  is  a 
general  average  expenditure ;  and  general  average  contributions 
towards  it  become  payable. 

These  two  kinds  of  general  average  loss  were  embraced  in  the 
following  definition,  by  Lawrence,  J.  (a),  which  has  often  been 
cited :  "  All  loss  which  arises  in  consequence  of  extraordinary 
sacrifices  made,  or  expenses  incurred,  for  the  preservation  of  the 
ship  and  cargo,  comes  within  general  average,  and  must  be  borne 
proportionably  by  all  who  are  interested." 

363.  The  fundamental  principle  upon  which  these  contributions 

(a)  In  Birkley  v.  Presgrave,  (1801)  1  East,  220,  at  p,  228. 
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are  enforced  is  one  which  has  been  recognized  and  acted  upon  Sect.  363. 
by  maritime  peoples  from  very  early  times.  It  "is  known  to  be 
derived  from  the  ancient  law  of  Ehodes,  being  adopted  into  the 
Digest  of  Justinian,  with  an  express  recognition  of  its  true  origin. 
The  wisdom  and  equity  of  the  rule  will  do  honour  to  the  memory 
of  the  State  from  whose  code  it  has  been  derived,  as  long  as 
maritime  commerce  shall  endure"  (&). 

The  statement  of  the  Ehodian  law  in  the  Digest  confines  it  to 
cases  of  jettison  (c),  but  the  principle  contained  in  the  rule  was 
wide  enough  to  be  applied  to  a  great  variety  of  cases.  It  was 
developed  in  the  Eoman  law ;  and  it  was  independently  recog- 
nized and  extended  among  other  maritime  peoples,  and  embodied 
in  the  early  codes  and  statements  of  the  maritime  law.  From 
these,  and  through  the  practices  of  commercial  men,  it  has 
become  part  of  our  law.  The  principles  of  the  subject  have  in 
modern  times  been  frequently  discussed  by  our  judges,  and 
many  rules  have  been  laid  down  for  their  application.  But  in 
practice  the  variety  of  the  questions  which  arise  is  very  great, 
and  many  rules  are  followed  amongst  average  adjusters,  whose 
profession  it  is  to  deal  with  these  questions,  which  have  not  the 
sanction  of  the  Courts,  but  yet  are  by  practical  recognition  the 
law,  though  they  are  open  to  be  questioned  at  any  time. 

364.  The  objection  to  make  general  average  contributions  has  Does  the  obli- 
been  said   to  arise   out   of  an   implied   contract   among  those  tribute 
interested   in   the  adventure  (fZ).     And  as  between  shipper  and  cg^t^ctT 
shipowner  an  agreement  of  the  kind  may  well  be  implied  in  the 
contract  of  carriage  (e).     But  as  between  shippers  who  are  not 
brought  into  communication  with  one  another,  it  is  difficult  to 
see  how  any  contract  among  them  arises ;  unless  the  shipowner, 
or  his  representative,  in  contracting  with  each  one,  can  be  said 
to   represent   all  the  rest.      It  is  simpler,   and  perhaps  more 
reasonable,  to  say  that  each  shipper  by  shipping  his  goods  sub- 
jects himself  to  the  established  rules   of  law  on  the  subject, 
which,  in  certain  events,  give  rights  of  contribution  to  himself, 
or  to  his  co-adventurers,  as  the  case  may  be.    Abbott,  C.  J.,  in 

(J)  Abbott  (5th),  352.  Dig.  lib.  xiv.  tit.  2,  fol.  1. 

(c)  "Lege    Khodia    cavetur,    ut,    si  (d)  See  per  Bramwell,  L.  J.,  Wright 

levandse  navis  gratiS.  jactus  mercium  v.  Marwood,  (1881)  7  Q.  B.  D.  62,  p.  67. 

factus  sit,  omnium  contributione  sarcia-  (e)  Anderson  v.  Ocean  8.S.  Co.,  (1884) 

tur,  quod  pro  omnibus    datum   est "  :  54  L.  J.,  Q.  B.  192  ;  10  A.  C.  107. 
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Sect.  364.  Simonds  v.  White  (/),  said:  "The  obhgation  to  contribute, 
therefore,  depends  not  so  much  upon  the  terms  of  any  particular 
instrument  as  upon  a  general  rule  of  maritime  law.  The  obli- 
gation may  be  limited,  qualified,  or  even  excluded  by  the  special 
terms  of  a  contract,  as  between  the  parties  to  the  contract ;  but 
there  is  nothing  of  that  kind  in  any  contract  between  the  parties 
to  this  cause." 

Brett,  L.  J.,  in  Burton  v.  EngHsh($f),  said:  "I  do  not  think 
that  it  (the  right  to  contribution)  forms  any  part  of  the  contract 
to  carry,  and  that  it  does  not  arise  from  any  contract  at  all,  but 
from  the  old  Ehodian  laws,  and  has  become  incorporated  into 
the  law  of  England  as  the  law  of  the  ocean.  It  is  not  as  a  matter 
of  contract,  but  in  consequence  of  a  common  danger,  where 
natural  justice  requires  that  all  should  contribute  to  indemnify 
the  loss  of  property  which  is  sacrificed  by  one  in  order  that  the 
whole  adventure  may  be  saved." 

The  distinction  may  be  important  in  view  of  a  practice,  which 
has  become  very  general,  of  stipulating  in  bills  of  lading  that  a 
particular  code  of  rules  on  the  subject  shall  govern  the  amount 
to  be  paid  (h).  Such  a  stipulation  is  binding  as  between  each 
shipper  and  the  shipowner  ;  but,  unless  the  shipowner  is  also  con- 
sidered to  contract  on  behalf  of  all  the  other  shippers,  or  unless 
an  agreement  of  the  shippers  inter  se  can  be  inferred  from  their 
knowledge  that  all  the  bills  of  lading  will  contain  such  a  pro- 
vision (i),  it  would  seem  that  as  between  one  shipper  and  an- 
other,  the  ordinary  rules  of  law  on  the  subject  must  prevail. 

(/)  0824)2B.  &C.  805,  atp.  811.  Rules  in  Lowndes,  Gen.  Av.  (4th), 
iff-)  (1883)  12  Q.  B.  D.  218,  at  p.  220.  App.  (U).  They  were  re-considered,  in 
So,  also,  Watliin  Williams,  J.,  in  Pirie  v.  1890,  at  Liverpool,  at  a.  Conference  of 
Middle  Dock  Co.,  (1881)  44  L.  T.  426.  the  above  Society ;  and  a  new  body  of 
And  in  the  U.  S.,  Kalli  r.  Troup,  (1894)  rules,  based  on  the  former,  but  contaiu- 
157  U.  S.  386,  at  p.  397.  ing  important  alterations  and  additions, 
(A.)  See  the  forms  of  bill  of  lading,  was  then  agreed  upon.  These  rules 
App,  A.,  incorporating  the  York-  were  at  first  known  as  the  York- 
Antwerp  Eules  of  General  Average.  Antwerp  Rules,  1890;  They  are  now 
These  are  a  body  of  rules  which  were  referred  to  as  the  York-Antwerp  Rules, 
the  results  of  a  series  of  International  the  earlier  rules  having  fallen  out  of 
General  Average  Congresses  (the  last  of  use,  App.  C.  See  a  paper  on  some 
which  met  at  York  in  1864),  adopted  departures  from  Common  Law  made  by 
with  slight  modifications  by  the  Society  them,  App.  D. 

for  the  Reform  and  Codification  of  the  (i)  Cf.  Grange  v.  Taylor,  (1904)  20 

Law  of  Nations,  at  a  Conference  held  at  T.   L.   R.   386  ;    9   Asp.  M.  C.  559  ;   9 

Antwerp   in    1877.     They  are  set  out,  Com.  Ca.  223 ;  infra,  s.  469  a. 
infra,  App.  C.     See  the  History  of  the 
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365.  It  is  proposed  to  discuss  in  this  chapter  the  principles  of    Sect.  365. 
the  law  on  the  subject;  and  to  show  how  far  they  have  been  useof 
established,    and  what  rules  based  upon  them   have  been  laid  ^genCT^ai^ 
down  by  judicial  authority.     But  the  reader  must  be  referred  for  average." 
details,  and  for  fuller  information  as  to  the  practices  of  adjusters, 

to  the  works  of  those  practically  conversant  with  the  matter  (j). 

A  remark  seems  needful  as  to  the  sense  or  senses  in  which  the 
expression  general  average  is  used.  It  will  be  found  that  not  only 
among  commercial  men,  but  also  in  Courts  of  Justice,  and  by 
writers  of  authority,  the  words  are  sometimes  used  to  signify  the 
contribution  to  a  loss  which  is  to  be  borne  generally,  by  all  the 
persons  concerned ;  and  at  other  times  to  denote  the  loss  itself 
which  is  to  be  so  borne.  Moreover,  sometimes  the  words  are  used 
in  a  manner  which  is  consistent  with  either  meaning,  as  in  the 
definition  of  Lawrence,  J.,  above  quoted  (k),  where  the  loss  or 
expense  was  said  to  "  come  within  general  average  " ;  and  in 
such  expressions  as  the  "  sacrifice  which  produced  the  general 
average  "  (Z). 

It  would,  perhaps,  tend  to  greater  clearness  if  the  words  were 
used  in  one  sense  only.  Eather,  however,  than  attempt  to  give 
them  one  meaning  to  the  exclusion  of  the  other,  we  shall  here 
follow  the  suggestion  of  Arnould  and  speak  of  general  average 
losses  or  expenditure  on  the  one  hand,  and  of  general  average 
contributions  on  the  other  (vi). 

General  Average  Sacrifices. 

366.  First,  then,  as  to  general  average  sacrifices.    If  a  ship  and  Definition  of 
cargo  are  exposed  to  a  common  danger  of  damage  (n)  or  destruc-  age  sacrifice. 

(J)  Stevens,  on  Average,  5th  ed.  1835  ;  traces  it  to  the  Italian  avere,  property. 

Beneeke,  Principles  of  Indemnity,  1824  ;  It  has  also  been  traced  to  the  German 

Baily,  on  Average,  2nd  ed.  1856  ;  Gour-  haferei,  sea  damage.    See  the  valuable 

lie,  General  Average,   1881  ;   Hopkins,  discussion  of  the  matter  by  M' Arthur 

Handbook  of  Average,  4th  ed.   1884 ;  in  his  Contract  of  Marine  Insurance 

and  Lowndes,  General  Average,  4th  ed.  {2nd  ed.),  pp.  380  et  seq. 
1888.  (n)  Whiteoross   Wire   Co.  «.   SaviU, 

(70  See  supra,  s.  362.  (1882)  51  L.  J.,  Q.  B.  426 ;  8  Q.  B.  D. 

(0  Per    Lord  EUenborough,   Cox  v.  653  ;  4  Asp.  M.  0.  531.    ►This  case  and 

May,  (1815)  4  M.  &  S.  152,  at  p.  159.  other  well-recognized  instances,  such  as 

(m)  As  to  the  origin  and  history  of  efforts    to   get   ship  and  cargo   ofE    a 

the  word  "  average,"  see  the  different  strand,  justify  the  view  that  it  is  not 

accounts  given  by  Maclachlan,  Shipping,  essential  that  ship  and  cargo  should  be 

note  to  Chap,  xiv.,  who  derives  it  from  in  peril  of  total  loss.     There  is,  how- 

the   Latin  aversio;   and  by  Lowndes,  ever,  a  difficulty.     A  common  danger 

General    Average,  pp.    270 — 272,  who  of    destruction   is    definite,    it    means 
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Sect.  366.  tion,  and  if,  in  order  to  avert  that,  some  part  of  the  cargo  or  of 
the  ship  or  her  appurtenances  is  intentionally  abandoned,  or 
destroyed,  or  damaged,  either  directly  or  by  exposure  to  extra- 
ordinary risk,  that  is  a  general  average  sacrifice.  And  if  it  has 
been  made  with  reasonable  prudence,  the  losses  caused  by  it, 
both  immediately  and  as  direct  consequences  (o),  are  subjects  of 
general  average  contribution ;  although  the  ultimate  safetj'  may 
not  have  been  due  to  the  sacrifice. 
Exception.  But  no  contribution  can  be  claimed  in  respect  of  such  a  sacrifice 

if  the  common  danger  arose  owing  to  negligence,  or  wrongful 
conduct,  on  the  part  of  the  claimant,  or  of  others  for  whom  he 
was  legally  responsible.  For  example,  where  a  sacrifice  of  part 
of  the  ship  has  become  necessary  owing  to  her  unfitness  for  the 
voyage  at  starting  (jo),  or  owing  to  negligent  navigation  (g) ;  or 
where  goods  wrongfully  shipped  in  a  dangerous  condition  have 
been  jettisoned  to  remove  the  danger  caused  by  them  (r). 


danger  of  total  loss  for  each  interest. 
Danger  of  damage  is  not  definite,  it 
varies  in  degree  from  one  interest  to 
another.  The  danger  may  be  common, 
hut  its  effects  would  vary  in  quantity. 
This  seems  to  impair  the  equity  of  the 
rule  of  contribution  in  proportion  to 
value.  See  Jacob's  Droit  Mar.  Beige, 
=.  414. 

(o)  Attwood  V.  Sellar,  (1880)  5  Q.  B. 
D.  286,  at  p.  289  ;  per  Bowen,  L.  J., 
Svendsen  v.  Wallace,  (1884)  13  Q.  B.  D. 
69,  at  p.  84  ;  Anglo-Argentine,  &c. 
Agency  i>.  Temperley  Shipping  Co.,  68 
L.  J.,  Q.  B.  900;  (1899)  2  Q.  B.  403. 
In  the  last  case,  Bigham,  J.  (p.  409), 
quoted  with  approval  the  following 
passages  -. — "  We  have  to  determine 
quod  pro  omnibus  datum  est,  and  since 
giving  must  always  imply  an  intention 
to  give,  what  we  have  here  to  ascertain 
must  be  what  loss  at  once  has  in  fact 
occurred,[and  likewise  must  be  regarded 
as  the  natural  and  reasonable  result  of 
the  act  of  sacrifice  1  Or,  in  other  words, 
what  the  shipmaster  would  naturally  or 
might  reasonably  have  intended  to  give 
for  all  when  he  resolved  upon  the  act  ? 
If,  then,  upon  the  act  of  sacrifice  any 
loss  ensues  which  the  master  did  not  in 
fact  bring  before  his  mind,  at  the  time 
of  making  the  sacrifice,  it  would  have  to 


be  considered  whether  it  were  such  a, 
loss  as  he  naturally  might  or  reasonably 
ought  to  have  taken  account  of " 
(Lowndes,  Gen.  Av.  (4th  ed.)  36). 

"  General  average  comprises  not  only 
the  damage  done  purposely  to  ship  and 
cargo,  but  also  (1)  all  damage  or  ex- 
pense which  was  to  be  foreseen  as  the 
natural  (immediate)  consequence  of  the 
first  sacrifice,  since  this  unmistakably 
forms  part  of  that  which  was  given  for 
the  common  safety  ;  (2)  all  damage  or 
expense  which,  though  not  to  be  fore- 
seen, stands  to  the  sacrifice  in  the 
relation  of  effect  to  cause,  or,  in  other 
words,  was  its  necessary  consequence. 
Not  so,  however,  those  losses  or  ex- 
penses which,  though  they  would  not 
have  occurred  but  for  the  sacrifice,  yet 
likewise  would  not  have  occurred  but 
for  some  subsequent  accident "  (Ulrich, 
Grosse  Haverei,  p.  6). 

ip')  Schloss  r.  Heriot,  (1863)  32  L.  J., 
C.  P.  211  ;  14  0.  B.  (u.  s.)  59  ;  boats 
improperly  stowed,  Benecke,  187;  in- 
sufficient fuel,  Eobinson  ».  Price,  (1877) 
2  Q.  B.  D.  91,  p.  95. 

(?)  See  Strang  v.  Scott,  (1889)  14  A. 
C.  601,  p.  608. 

(»■)  See  Greenshields,  Cowie  &  Co.  v. 
Stephens,  77  L.  J.,  K.  B.  985  ;  (1908) 
A.  C.  431  ;  (1908)  1  K.  B,  51  ;  24  T.  L. 
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367.  The  danger  must  have  been  one  which  threatened  the    Sect.  367. 
-whole  adventure — not  a  part  of  it  only.     In  Nesbitt  v.  Lushing-  The  danger 
ton  (s)  a  ship,  stranded  on  the  coast  of  Ireland,  was  in  possession  th^whole" 
of  a  mob,  who  would  not  leave  her  until  they  had  compelled  the  ^5[i^'\'"^\ 
captain  to  sell  a  quantity  of  wheat  which  was  on  board  at  about 
three-fourths  its  invoice  price.     It  was  held  that  this  was  not  a 
general  average  loss.     "  I  am  of  opinion  that  this  is  not  a  general 
average,  because  the  whole  adventure   was   never  in  jeopardy. 

There  is  no  pretence  to  say  that  the  persons  who  took  the  corn 
intended  any  injury  to  the  ship  or  to  any  other  part  of  the  cargo 
but  the  corn,  which  they  wanted  to  prevent  their  suffering  in  a 
time  of  scarcity.  Therefore  the  plaintiffs  could  never  have  called 
on  the  rest  of  the  owners  to  contribute  their  proportion  as  upon 
a  general  average  "  (i). 

But  where  part  of  the  cargo  has  been  discharged,  and  a  danger 
afterwards  arises  which  threatens  the  ship  and  all  that  remains  on 
board,  that  is  sufficient.  Though  in  such  a  case  only  that  which 
was  at  risk  would  contribute. 

In  Whitecross  Wire  Co.  v.  Savill  (m),  the  ship  had  arrived  at  her 
destination,  and  had  discharged  nearly  all  of  her  cargo  alongside  a 
wharf.  A  fire  then  broke  out  on  board,  and  the  remaining  goods 
were  damaged  by  the  water  poured  in  to  extinguish  it.  It  was 
held  that  the  maritime  adventure  was  not  at  an  end  until  all  the 
goods  were  delivered ;  and  that  the  ship  was  liable  to  contribute 
to  the  damage  done  to  the  goods. 

368.  Also  the  danger  must  be  imminent ;  though  it  need  not  be  It  must  be 
actually  pressing  at  the  moment,  or  such  that  there  is  no  chance  of 

relief  from  it.  If  a  peril  threatens  which  must  destroy  ship  and 
cargo  unless  some  relief  which  cannot  be  calculated  upon  inter- 
venes, the  master  may  make  a  sacrifice  to  avoid  it  which  will 
amount  to  a  general  average  sacrifice  {x). 

In  Harrison  v.  Bank  of  Australasia  {y),  a  sailing  ship  was 
strained  in  bad  weather,  and  was  in  consequence  making  so  much 

R.  880.      Pirie    v.    Middle    Dock    Co.,  653  ;  4  Asp.  M.  C.  531. 

(1881)  U  L.  T.  426,  p.  429  ;  per  Watkin  (_x)  In  Lawrence  ».  Minturn,  (1854) 

Williams,  J.,  and  per  Willes,  J.,  Johnson  17  How.  100,  it  was  held  that  a  jettison 

V.  Chapman,  (1865)  35  L.  J.,  C.  P.  23,  of  deck  cargo,  as  a  precautionary  measure, 

p.  28.    And  see  infra,  ss.  373a,  402.  was  a  proper  act :  Pars.  M.  Ins.  II.  282. 

(«)  (1792)  4  T.  E.  783.  0/)  (1872)  41  L.  J.,  Ex.  36 ;  L,  B., 

(0  Per  Lord  Kenyon,  at  p.  787.  7  Ex.  39. 

(a)  (1882)51  L.J.,Q.B.426;8Q.B.D. 
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Sect.  368.  water  that  it  became  necessary  to  pump  incessantly  with  her 
donkey  engine  in  order  to  prevent  her  foundering.  After  about 
five  weeks,  when  the  stock  of  coals  had  been  reduced  to  about 
IJ  tons,  the  captain  had  some  spare  spars  and  wood,  part  of 
the  ship's  stores,  cut  up  and  burnt  with  the  coal ;  and  thus  kept 
the  engine  going  for  nearly  three  weeks  more,  when  some  coal 
was  got  from  a  passing  vessel.  There  was  no  sudden  emergency, 
but  the  captain  acted  prudently  in  doing  this.  Wood  alone 
would  not  have  sufficed  to  work  the  engine.  On  a  claim  by 
the  shipowner,  for  contribution  to  the  value  of  the  spars 
and  wood,  there  was  an  equal  division  of  opinion  among  the 
judges  {z). 

In  McCall  v.  Houlder  (a),  damage  was  done  to  the  cargo  at  a 
port  of  refuge,  in  tipping  the  ship  by  the  head  to  repair  her 
propeller.  For  that  purpose  water  was  run  into  her  forward 
ballast  tanks ;  and  owing  to  a  break  in  one  of  the  pipes  the  water 
got  into  the  cargo.  The  break  was  due  to  an  accident  in  the 
course  of  the  voyage ;  it  was  not  known  to  the  master,  but  he 
feared  the  possibility  of  it.  Tipping  with  cargo  on  board  was  an 
unusual  operation,  and  the  master  knew  it  involved  special  risks 
and  might  damage  the  cargo.  He  adopted  this  method  of  repair- 
ing the  propeller  because  he  could  not  discharge  the  cargo 
(frozen  meat)  and  store  it  in  safety  at  the  port.     Mathew,  J., 

(z)  Kelly,  C.  B.,  delivering  the  jndg-  imminent  danger  ?    We  think  it  would, 

ment    of    himself    and    Bramwell,   B.,  and  that  such  is   the  result  of  all  the 

said  : — "  There  seem  to  us  here  all  the  authorities  "  :  L.  E,,  7  Ex.  p.  52. 
ingredients  of  a  case  of  general  average.  Ontheotherhand,MartinandCleasby, 

Peril  of  the  seas  imminent,  certain  loss  BB.,  took  the  opposite  view  ;  the  latter 

in  a  short  time  unless  something  not  to  said  :  "  The  danger  in  reality  was  not  of 

be  anticipated  should  intervene,  and  a,  going  to  the  bottom  if  nothing  was  done, 

sacrifice  of  the  property  of  one  for  the  but  the  improbability  of  meeting  with  a 

benefit  of  all.     ...     It  is  said  the  supply  of  fuel  during  the  interval  while 

danger  was  not   imminent,  that  there  the  existing  fuel  was  being  consumed- 

was  no    emergency.    We   think   there  And  it  appears  to  me  that  this  not  only 

was,  and  that  a  certainty  of  destruction  is  insufficient  to  establish  such  a  case  of 

within  a  short  time  unless  prevented  is  imminent  peril  as  is  necessary  to  found 

an  emergency  and  imminent.     Suppose  a  claim  to  general  average,  but  negatives 

a  vessel  ran  for  shelter  into  a  river  it "    (p.    50).     Cf.    per    Brett,    I/.    J., 

where  no  supplies  could  be  obtained ;  Whitecross  Wire   Co.  v.  SaviU,  (1882) 

suppose  she  would  have  to  stay  a  fort-  8  Q.  B.  D.  653,  p.  662  ;  and  Robinson  i\ 

night  unless  she  got  out  at  the  then  Price,    (1877)    46    L.    J.,   Q.  B.   551 ; 

spring  tides  ;    suppose    her    provisions  2  Q.  B.  T).  91,  295  (cited  infra,  s.  385), 

would  fail  her  in  that  time  ;  suppose,  to  upon   the    question    of   burning  spare 


get  out,  she  lightens  herself  by  throw- 
ing some  heavy  cargo  overboard  ,;  would  (a)  (1897)  66  L.  J.,  Q.  B.  408  ;  76  L.  T. 
not  that  be  a  case  of  emergency  and      469  ;  8  Asp.  M.  C,  252. 
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held  that  the  damage  was  a  general  average  sacrifice,  the  tipping  Sect.  368. 
having  been  done  "  for  the  safety  of  the  whole  adventure  and  for 
the  advantage  of  everyone  interested  in  the  ship  or  cargo."  The 
ship  "  was  lying  unnavigable  in  the  harbour,  and  she  and  the 
cargo  must  have  lain  there  till  both  perished  if  the  ship  had  not 
been  tipped."  It  must  be  noted  that  the  cargo  was  perishable, 
and  Mathew,  J.,  seems  to  have  held  that  the  unusual  act  was 
necessary  for  the  preservation  of  both  ship  and  cargo. 

But  an  operation  does  not  become  an  act  of  sacrifice  merely 
because  it  releases  ship  and  cargo  from  a  deadlock  which 
would  otherwise  ensue  (&).  Thus  the  cost  of  unloading  and 
damage  done  to  cargo  in  unloading,  is  not  the  subject  of  general 
average  if  the  unloading  is  merely  necessary  to  repair  particular 
average  damage,  even  though  without  such  repairs  the  voyage 
could  not  be  prosecuted  :  unless  indeed  ship  and  cargo  are  both 
in  danger  until  the  repairs  are  done,  so  that  the  unloading  and 
repairs  are  necessary  for  the  common  preservation  of  ship  and 
cargo,  or  unless  the  unloading  and  repairs  are  consequent  on  and 
intimately  connected  with  a  prior  general  average  sacrifice  (c). 

369.  There  may  be  an  intentional  abandonment  or  destruction  No  sacrifice 
which  yet  cannot  be  rightly  called  a  sacrifice.     The  particular  abandoned 
property  abandoned  may  have  been  in  such  a  condition  that,  ^^effecUost 
whatever  happened  to  the  rest  of  the  adventure,  it  must,  in  any 
event  which  could  rationally  be  expected,  be  lost.    If  that  was 
the  case,  the  abandonment  at  a  point  of  time  earlier  than  that  at 
which  the  loss  would  of  itself  have  become  complete  was  not  a 
sacrifice.    And  it  does  not  give  rise  to  a  contribution. 

In  Shepherd  v.  Kottgen  {d),  a  shipowner  claimed  contribution 
for  the  loss  of  a  mainmast  which  had  been  cut  away  during  a 
storm.  It  appeared  that  the  starboard  main  rigging  had  given 
way  ;  that  the  mast  was  then  violently  lurching,  and  would  pro- 
bably have  torn  up  the  ship's  deck ;  and  that  the  port  rigging  was 
therefore  cut  in  order  to  let  the  mast  go.  Manisty,  J.,  asked  the 
jury  whether,  having  regard  to  all  the  circumstances,  including  the 
state  of  the  weather  and  sea,  the  mast  was  "  virtually  a  wreck  and 

(J)  Bowen,  L.  J.,  in  Svendsen  v.  Wal.  S.  N.  Co.,  77  L.  J.,  K.  B.  637  ;  (1908) 

lace,  (1884)  13  Q.  B.  D.  p.  88.     Cf.  Lord  2  K.  B.  298  ;  13  Com.  Oa.  270  ;  11  Asp. 

Blackburn,  (1885)  10  A.  C.  at  p.  416  ;  M.  C.  71  ;  24  T.  L.  B.  535. 
infra,  ss.  408,  413a.  (d)  (1877)  47  L.  J.,  C.  P.  67  ;  2  0.  P.  D. 

(c)  Hamel  v.  Peninsular  &  Oriental  578,  585. 

C. — C.  I   I 
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Sect.  369.  valueless  and  gone  at  the  time  it  went  over."  The  jury  found  it 
was  a  wreck,  and  hopelessly  lost ;  and  judgment  was  thereupon 
given  for  the  defendant.  The  Divisional  Court  (e)  made  a  rule 
absolute  for  a  new  trial,  on  the  ground  that  the  jury  should  have 
been  asked  whether,  if  the  storm  had  moderated,  the  mast  might 
possibly  have  been  saved,  and  whether  it  was  cut  away  to  save  the 
adventure,  or,  as  being  wreck,  as  a  mere  incumbrance  or  lumber. 
But  this  was  reversed  in  the  Court  of  Appeal  (/),  where  it  was 
considered  that  the  question  whether  the  mast  might  possibly  have 
been  saved  had  been  substantially  answered  by  the  jury ;  and 
that  the  cutting  away  under  the  circumstances  could  not  be  a 
sacrifice. 

Brett,  L.  J.,  laid  down  the  following  propositions,  which  were 
assented  tobyBramwell,  L.  J. :  "If  anything  on  board  a  ship,  which 
is  cut  or  cast  away  because  it  is  endangering  the  whole  adventure, 
is  in  such  a  state  or  condition  that  it  must  itself  certainly  be 
lost,  although  the  rest  of  the  adventure  should  be  served  ivithout  the 
cutting  or  casting  away,  then  the  destruction  of  the  thing  gives  no 
claim  to  general  average.  Or  the  proposition  may  be  given  in 
the  following  terms  :  where,  whether  the  act  relied  upon  as  the 
act  of  sacrifice  had  been  done  or  not,  the  thing  in  respect  of  which 
contribution  is  claimed  would,  by  reason  of  its  own  state  or  con- 
dition, have  been  of  no  value  whatever,  or  would  have  been  cer- 
tainly or  absolutely  lost  to  the  owner,  although  the  rest  of  the 
adventure  had  been  saved,  there  is  nothing  lost  to  the  owner  by 
the  act  and  therefore  there  is  nothing  sacrificed,  that  is  to  say 
there  is  no  sacrifice  "  (g). 

So  if  an  anchor  be  slipped  and  lost,  because  it  has  become 
foul,  that  is  to  say  fast  with  something  under  water,  and  all 
practicable  efforts  have  failed  to  raise  it,  this  is  not  a  general 
average  loss  (h). 

(e)  (1877)  47  L.  J.,  C.  P.  67  ;  2  C.  P.  D.  States,  that  the  ship  should  not  contri- 

578.  bute  to  the  lime  :  for  the  latter  could  not 

(/)  (1877)  47  L.  J.,  C.  P.  67;  2  C.  P.  D.  possibly  have  been  preserved,  and  the 

586.  scuttling  only  hastened  Its  destruction  ; 

(.9)  Cf.   Marshall  v.    Garner,    (1849)  Crockett  r.  Dodge,  3  Fairf.  190,  cited  in 

6  Barb.  394;    Lee   i.   Grinnell,   (1856)  Pirie  r.  Middle  Dock  Co.;  (1881)  44  L.  T. 

5  Duer,  400  ;  Pars.  M.  Ins.  II.,  212,  277  426.     So  where  goods  on  fire  were  jet- 

and  288.    Where  a  vessel  laden  with  tisoned,  it  was  not  a  general  average 

lime,  which  was  on  lire,  was  hauled  out  sacrifice  ;  Slater  u.  Hay  ward  Rubber  Co., 

into  the  stream  and  scuttled,  so  that  the  (1857)  26  Conn.  128  ;  Pars.  M.  Ins.  II. 

lime  was  destroyed  at  once,  but  the  ship  212. 

was  saved,  it  was  held  in  the  United  (A)  Lowndes  (4th),  111. 
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In  Iredale  v.  China  Traders'  Insurance  Co.  (i),  the  question  arose  Sect.  369. 
with  regard  to  freight  on  a  cargo  of  coal.  The  coal  heated,  and 
the  master,  after  having  jettisoned  some  of  it,  put  into  Buenos 
Ayres.  It  was  there  found  that  the  coal  could  not  be  safely 
carried  on  to  its  destination,  Esquimalt.  The  voyage  was  therefore 
abandoned,  and  the  freight  was  lost.  It  was  contended  that  this 
abandonment,  involved  in  the  act  of  putting  in,  was  a  general 
average  act,  and  that  there  was  therefore  a  sacrifice  of  the 
freight.  Bigham,  J.,  held  that  that  was  not  so.  The  condition 
of  the  cargo,  at  the  time  the  master  altered  his  course  for  Buenos 
Ayres,  was  such  that  it  had  become  impossible  to  carry  it  to  its 
destination  so  as  to  earn  the  freight ;  nothing  of  value  was 
sacrificed.  His  judgment  was  affirmed  by  the  Court  of  Appeal, 
on  the  ground  that  there  was  no  abandonment  of  the  voyage 
until  the  cargo  was  sold  and  at  that  time  the  common  danger 
had  ceased. 

On  the  other  hand,  the  freight  on  the  coal  jettisoned  was  held, 
by  Bigham,  J.,  to  be  a  subject  for  contribution.  For,  "  although 
it  was  subsequently  ascertained  that  the  freight  was  at  this  time 
wholly  lost,  the  circumstances  as  then  known  did  not  justify 
that  conclusion,  and  thus  the  captain  may  be  properly  said  to 
have  substituted  a  certain  loss  of  part  for  a  probable  loss  of  the 
whole  of  the  adventure,  so  as  to  give  rise  to  a  general  average 
claim  "  (j). 

370.  But  the  fact  that  the  property  sacrificed  was  in  a  peculiarly  Peculiar 
perilous  position,  or  even  was  itself  endangering  the  rest  of  the  peril. 
adventure,  will  not  prevent  the  loss  from  being  a  general  average 
sacrifice,  unless  its  position  was  a  hopeless  one.  Thus,  where 
cargo  stowed  on  deck  had  broken  loose,  and  was  drifting 
about,  so  that  it  became  a  source  of  danger,  and  prevented 
the  working  of  the  pumps,  a  jettison  of  it  was  held  to  be  & 
sacrifice  (k). 

And  if  some  of  the  spars,  or  sails,  or  rigging,  upon  a  mast 
which  is  virtually  lost,  and  dangerous,  might  be  saved  (though  it 

(i)  68  L.  J,,   Q.   B.   1021  ;  69  L.  J.,  L.  J.,  C.  P.  23  ;  19  0.   B.  (N.   S.)  563  ; 

Q.  B.  783;  (1899)  2  Q.  B.  356;  (1900)  May  i;.  KeystoneYellow  Pine  Co.,  (1902) 

2  Q.  B.  615  ;  i  Com.  Ca.  256  ;  5  Com.  Ca.  117  Fed.  Rep.  287.     Cf.  Pirie  v.  Middle 

337.-  Dock  Co.,  (1881)  ii  L.  T.,  426;  cases 

(j)  (1899)  2  Q.  B.  at  p.  360.  note  (/ ),  siipra.    As  to  jettison  of  deck 

(74)  Johnson  v.   Chapman,  (1865)  85  cargo  generally,  see  infra,  s.  379. 
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Sect.  370. 


Peculiar 
necessity  to 
be  sacrificed. 


The  act  need 
not  be  suc- 
cessful. 


could  not)  by  delaying  the  cutting  of  it  adrift,  the  act  of  doing  so 
at  once  may  be  a  sacrifice  of  those  spars,  &c.  (I). 

371.  The  propositions  laid  down  in  Shepherd  v.  Kottgen  related 
to  a  condition  of  peril  of  the  thing  abandoned  peculiar  to  itself ; 
its  safety  being  at  the  time  of  abandonment  hopeless,  not  from 
the  existence  of  the  common  danger,  but  owing  to  its  own 
damaged  condition.  Where  the  danger  which  renders  the  posi- 
tion of  the  thing  sacrificed  hopeless  is  that  which  is  common  to 
the  whole  ship  and  cargo,  the  sacrifice  is  a  general  average  act ; 
although  the  common  danger  may  be  such  that  it  can  be  averted 
by  the  sacrifice  of  that  particular  thing,  and  by  that  only. 

It  has  been  forcibly  argued,  that  if  the  only  possibility  of  safety 
lies  in  the  sacrifice  of  one  particular  part  of  the  adventure,  then, 
as  that  part  must  in  any  event  be  lost,  it  is  valueless,  and  con- 
sequently no  real  sacrifice  is  involved  in  its  destruction  (m).  The 
weight  of  authority,  however,  is  against  this  view  («).  And  as  a 
matter  of  policy,  it  would  seem  inexpedient  to  introduce  such  an 
exception  into  the  general  principle  that  those  shall  contribute 
to  the  loss  who  have  gained  by  the  sacrifice.  Alternatives  might 
in  many  cases  present  themselves  to  the  master  before  he  would 
make  a  sacrifice  which  might  have  to  be  entirely  borne  by  the 
ship ;  and  thus  his  readiness  to  do  what  should  be  done  might  be 
diminished.  It  is  the  policy  of  the  law  to  foster  that  readiness. 
The  point  has  not  been  decided  by  our  Courts,  but  it  has  not  been 
approved  of  when  taken  (o).  And  no  such  distinction  as  it 
involves  was  recognized  in  cases  such  as  Birkley  ?;.  Presgrave(y), 
where  the  question  might  have  been  raised. 

372.  If  some  of  the  property  be  ultimately  saved,  it  is  not 
necessary  that  the  beneficial  results  should  have  been  due  to  the 


(Z)  York -Antwerp  Rule  lY.  pro- 
vides that  "  Loss  or  damage  caused 
by  catting  away  the  wreck  or  remains 
of  spars,  or  of  other  things  which  have 
previously  been  carried  away  by  sea- 
peril,  shall  not  be  made  good  as  general 
average." 

(m.)  See  Benecke,  170,  183  and  219. 

(«)  Lowndes  (4th),  124  ;  Macl.  608  ; 
Phillips,  o.  1271  ;  Parsons,  M.  Ins.  II. 
287  ;  Jacobs,  Dr.  Mar.  Beige,  s.  414  ; 
Lyon-Caen  et  Eenault,  s.  1951.  A 
sacrifice  means  "  not  that  its  subject  is 
destroyed,  or  even  subjected  to  a  greater 


danger  than  it  was  already  in,  iut  that 
it  is  selected  to  suffer  alone,  and  thus 
avert  the  common  peril."  From  the 
judgment  in  Sturgess  ■;;.  Gary,  (1854)  2 
Curt.  Cir.  C.  59  (U.  S.). 

(o)  See  Pirie  v.  Middle  Dock  Co.,  (1881) 
44  L.  T.  426  ;  Whitecross  Wire  Co.  v. 
SaviU,  (1882)  51  L.  J.,  Q.  B.  426  ;  8 
Q.  B.  D.  653  ;  4  Asp.  M.  C.  531  ;  Iredale 
«.  China,  &c.  Co.,  68  L.  J.,  Q.  B.  1021  ; 
69  L.  J.,  Q.  B.  783  ;  (1899)  2  Q.  B.  356  ; 
(1900)  2  Q.  B.  515  ;  4  Com.  Ca.  256 ;  5 
Com.  Ca.  337. 

if)  (1801)  1  East,  220. 
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sacrifice  itself,  in  order  to  give  rise  to  a  right  to  contribution  (q).     Sect.  372. 
Such  a  distinction  would  lead  to  great  difficulties.     Moreover, 
the  sacrifice  was  an  experiment,  made  with  a  view  to  the  general 
safety,  and  as  such  should  be  contributed  to. 

The  same  is  true  even  though  the  sacrifice  was  the  result  of  a 
mistake  by  the  master  as  to  the  nature  of  the  danger.  As  where 
damage  was  needlessly  done  in  order  to  get  at  a  leak,  mistakenly 
supposed  to  be  below  the  water  line  {r). 

Hence,  if  after  a  jettison  the  ship  be  wrecked,  though  in  the 
same  storm,  but  part  of  the  property  be  saved  from  the  wreck, 
that  must  contribute  to  the  jettisoned  goods.  But,  as  we  shall 
see  later  (s),  the  value  to  be  so  contributed  to  is  estimated  with 
reference  to  the  risks  the  jettisoned  goods  would  have  run  if  they 
had  continued  on  board.  And  if  they  would  in  that  case  have 
been  lost  that  value  is  reduced  to  nothing. 

373.  It  may  happen  that  what  originally  was  intended  to  be  a  Where  the  act 

sacrifice  becomes  in  fact  the  means  of  salvation  of  the  goods  property 

which  it  was  meant  to  sacrifice ;  as  where  the  ship  is  wrecked  ™s^?^*  to  ^^ 

^  _      sacrificed. 

after  they  have  been  intentionally  exposed  by  being  placed  in 
lighters,  or  discharged  on  to  the  shore,  in  the  hope  of  saving  her. 
In  such  a  case  it  may  be  doubtful  whether  goods  saved  from  the 
wreck  should  contribute  to  damage  sustained  by  the  exposed 
goods,  while  they  were  thus,  in  fact,  being  put  into  a  position  of 
greater  safety  (t).  The  rule  just  referred  to  seems,  however,  to 
meet  this  case  also.  The  exposed  goods  must  be  deemed  to  have 
remained  in  the  ship ;  and  if  the  damage  they  would  probably 
have  there  sustained  would  have  been  not  less  than  what  they 
actually  sustained,  there  should  be  no  contribution  (u). 

373a.  The  exception  to  the  rule  of  contribution,  in  cases  where  Exception 
the  danger  which  led  to  the  sacrifice  was  brought  about  by  the  produced°by' 
fault  of   the  person   claiming,  has   given  rise   to   considerable  fault  of  the 

person  claim- 
dlSCUSSlOn.  ing  contribu- 

The  earlier  view  appears  to  have  been  that  where  there  had    ^°"" 
been  fault,  the  sacrifice  was  not  to  be  regarded  as  a  general 

(j')  Am.   (3rd),    807 ;   Benecke,   172,  (t)  Benecke    considered    that    there 

179  ;  Lowndes  (ith),  38  ;  Pars.  M.  Ins.  should  be  no  contribution  to  goods  put 

II.  281,  300.  into  lighters,  unless  the  ship  were  saved  : 

(r)  The  Wordsworth,  (1898)  88  Fed.  p.  212. 

Kep.  313.  (w)  Infra,  s.  418.    Of.  Benecke,  306. 

(«)  Infra,  s.  418. 
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Sect.  373a.  average  act ;  and,  consequently,  that  no  contributions  were  to  be 
made,  but  the  person  in  fault  was  to  be  looked  to  {x).  This  view 
is  not  now  taken.  "  The  Ehodian  law,  which  in  that  respect  is 
the  law  of  England,  bases  the  right  of  contribution,  not  upon  the 
causes  of  the  danger  of  the  ship,  but  upon  its  actual  presence  "  (j/). 
Innocent  And  thus  innocent  sufferers  from  a  general  average  sacrifice 
afEected.  necessitated  by  neglect,  or  other  improper  conduct,  may  claim 

contributions  from  other  innocent  co-adventurers,  as  well  as  from 
those  who  brought  about  the  danger  {z). 

In  Strang  v.  Scott(a),  the  ship  had  stranded  owing  to  negligent 
navigation.  It  was  held  that  this  fact  was  no  answer  to  a  claim 
by  shippers  whose  goods  had  been  jettisoned,  to  lighten  the  ship, 
against  the  owners  of  the  rest  of  the  cargo.  They  "  were  not 
privy  to  the  master's  fault,  and  were  under  no  duty,  legal  or 
moral,  to  make  a  gratuitous  sacrifice  of  their  goods  for  the  sake 
of  others  to  avert  the  consequences  of  his  fault  "  {y). 

But  a  limitation  of  the  right  to  contribution,  when  the  danger 
has  been  improperly  caused  by  those  who  claim  the  contribution, 
has  been  frequently  insisted  upon. 

In  Schloss  V.  Heriot  (&)  it  was  held,  on  demurrer,  that  a  plea 
was  good  which  alleged  that  the  ship's  unseaworthiness  had 
necessitated  the  expenditure  to  which  the  plaintiff  (the  shipowner) 
claimed  general  average  contribution.  Erie,  C.  J.,  said:  "  It  shows 
that  the  plaintiff  was  himself  the  cause  of  the  loss,-  that  his 
actionable  negligence  and  misconduct  produced  the  very  damage 
for  which  he  seeks  to  recover  contribution  from  the  defendants. 
Further,  I  am  of  opinion  that,  if  necessary,  the  plea  is  sustainable 
on  the  ground  that  the  defendants  would  be  entitled  in  a  cross- 
action  to  recover  back  the  whole  sum  claimed  by  the  plaintiff  in 
this  action." 

In  The  Ettrick(c),  the  question  was  whether  the  shipowner 
could  claim  contribution  from  the  cargo  towards  the  expense  of 
raising  ship  and  cargo  which  had  been  sunk  owing  to  negligent 
navigation  by  his  servants.     Brett,  L.  J.,  said :  "  He  has  been 

(x)  See,   as    to  overloading,   Molloy,  (z)  Cf.  The  Strathdon  (2),  (1900)  9i 

p.  249  (4th  ed.  1688)  ;  Beawes,  p.  244  Fed.  Eep.  206 ;  101  Fed.  Eep.  600. 

(ed.   1813)  ;  Malynes,  p.  113.  {a)  (1889)  59  L.  J.,  P.  C.  1  ;  14  A.  C. 

(jj)  Per  Lord  Watson,  delivering  the  601. 

judgment  of  the  Privy  Council  in  Strang  (J)  (1863)    32    L.   J.,  G.    P.  211  ;  14 

r.  Scott,  (1889)  14  A.  0.  601  ;  at  p.  609  ;  C.  B.  (N.  S.)  59. 

Pacific  Mail  S.S.  Co.  v.  New  York,  &o.  (c)  (1881)  50  L.  J.,  Adra.  65  ;  6  P.  D. 

Mining  Co.,  (1896)  74  Fed.  Eep.  564.  127  ;  4  Asp.  M.  0.  465, 
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in  fault,  and  the  authorities  are  decisive  that  if  the  general  Sect.  373a. 
average  contribution  which  he  claims  is  a  general  average  con- 
tribution which  arose  by  reason  of  a  default  of  his,  he  cannot 
claim  anything"  (ci).  And  Cotton,  L.  J.,  said:  "It  would  be 
against  equity  to  say  that  the  person  who  himself  has  done  the 
wrongful  act  which  caused  the  expenditure  shall  claim  thereupon 
from  anybody  else  "  (e). 

In  Pirie  v.  Middle  Dock  Company  (/),  Watkin  Williams,  J., 
after  referring  to  a  dictum  of  Willes,  J.,  in  Johnson  v.  Chapman  (g), 
said :  "  All  that  that  case  decides  is  that  if  the  owner  of  the  interest 
sacrificed  was  himself  in  fault,  and  was  the  cause  of  the  danger 
which  necessitated  the  sacrifice,  he  must  bear  the  loss  himself, 
and  could  not  throw  it  as  a  general  average  on  the  whole  adven- 
ture; or,  as  it  has  been  expressed  in  one  of  the  decisions,  he 
cannot  take  advantage  of  his  own  wrong.  This  is  strictly  in 
accordance  with  the  maritime  law,  and  had  been  laid  down  in 
several  previous  decisions." 

And,  in  Strang  v.  Scott,  already  referred  to.  Lord  Watson 
said :  "  When  a  person  who  would  otherwise  have  been  entitled 
to  claim  contribution  has,  by  his  own  fault,  occasioned  the  peril 
which  mediately  gave  rise  to  the  claim,  it  would  be  manifestly 
unjust  to  permit  him  to  recover  from  those  whose  goods  are 
saved,  although  they  may  be  said,  in  a  certain  sense,  to  have 
benefited  by  the  sacrifice  of  his  property.  In  any  question  with 
them  he  is  a  wrong-doer,  and,  as  such,  under  an  obligation  to 
use  every  means  within  his  power  to  ward  off  or  repair  the 
natural  consequences  of  his  wrongful  act.  He  cannot  be  per- 
mitted to  claim  either  recompense  for  services  rendered,  or 
indemnity  for  losses  sustained  by  him,  in  the  endeavour  to 
rescue  property  which  was  imperilled  by  his  own  tortious  act, 
and  which  it  was  his  duty  to  save.  Schloss  v.  Heriot  is  the 
leading  English  authority  upon  the  point  "(h). 

373b.  There  has  been,  however,  some  uncertainty  as  to  the  Grounds  of 
grounds  and  the  extent  of  this  limitation  to  the  right  to  contribu-  y(J^_ 
tion.     One  view  has  been  that  the  fault  which  prevents  a  claim 
for  contribution  must  be  one  which  renders  the  person  claiming 

((f)  6  p.  D.  at  p.  135.  C.  B.  (N.  s.)  563. 

(e)  6  P.  D.  at  p.  137.  (A)  (1889)  U  A.  C.  at  p.  608.     See 

(/)  (1881)  U  L.  T.  426,  p.  429.  also  The  Irrawaddy,  (1897)  171  U.   S. 

((?)  (1865)   35   L.   J.,    C.    P.    23  ;  19       187,  p.  189. 
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Sect.  373b. 


How  afEected 
by  exceptions 
in  the  con- 
tract of 
carriage. 


liable  to  a  cross-action,  in  which  the  contribution  would  be 
reclaimable  in  full  by  the  contributor,  as  damages.  On  this 
view  the  shipowner,  or  other  person  whose  fault  has  produced 
the  danger,  is  not  disentitled  to  contribution,  but  he  is  not 
allowed  to  recover  it,  owing  to  the  rule  against  circuity  of  action. 
The  judgment  in  Schloss  v.  Heriot  (i)  perhaps  left  it  doubtful 
whether  this  was  not  the  ground  of  the  decision.  But  the 
opinions  of  the  judges  in  subsequent  cases  cited  above,  show 
plainly  that  the  fault  takes  away  the  right  to  contribution  (k). 
And  we  should  expect  that,  as  the  right  to  general  average  con- 
tribution is  based  upon  principles  of  justice,  it  must  have  some 
limitations  also  based  upon  the  view  taken  in  the  law  as  to  what 
is  just  (1) .  It  therefore  seems  certain  that  the  loss  of  the  right 
to  contribution  does  not  turn  upon  any  mere  rule  of  procedure, 
such  as  that  against  circuity  of  action  (m).  It  is  the  fault  of  tlie 
claimant  which,  on  equitable  grounds,  excludes  the  right  (n). 

But  another  view  is  that,  without  reference  to  any  rule  of 
procedure,  the  fault  which  takes  away  the  right  to  contribution 
must  be  one  which  gives  a  right  of  action  to  the  person  who 
would  otherwise  be  liable  to  contribute,  either  as  being  a  tort 
or  as  a  breach  of  contract.  So  that  if  unseaworthiness  or 
negligent  navigation  are,  by  the  contract  of  carriage,  not  to 

(i)  (1863)   32   L.  J.,  C.  P.  211;    14      has  been  sacrificed  for  the  rest ;  and  that 


C.  B.  (N.  s.)  59. 

(ft)  Id  The  Ettrick,  (1881)  50  L.  J., 
Adm.  65  ;  6  P.  D.  127  ;  4  Asp.  M.  C. 
465,  in  particular,  the  rule  against  cir- 
cuity of  action  would  not  have  applied. 
For  the  shipowner  there  had  taken  pro- 
ceedings to  limit  his  liability,  so  that 
the  owners  of  the  cargo  could  only  have 
got  back  a  dividend  upon  their  contribu- 
tions, if  they  had  been  liable  to  make 
them. 

Q')  "  Such  exceptions  as  that  recog- 
nized in  Schloss  v.  Heriot  are  in  truth 
limitations  on  the  rule  which  have  been 
introduced /?w«,  equitable  considerations 
in  the  case  of  actual  wrong-doers,  or  of 
those  who  are  legally  responsible  for 
them."  Per  Lord  Watson  in  Strang  r. 
Scott,  (1889)  14  A.  C.  at  p.  609. 

(vh)  Another  way  of  stating  what 
amounts  to  the  same  ground  is,  that 
general  average  contribution  always 
takes  place  where  one  of  several  interests 


the  apparent  exception  to  the  rule  which 
we  are  discussing  arises  when,  and  only 
when,  all  the  interests  were  at  the  time 
of  the  sacrifice  merged  in  one ;  as  where 
the  shipowner  had,  by  bad  navigation, 
become  responsible  for  the  harm  which 
might,  but  for  the  sacrifice,  have 
happened  to  the  other  interests.  The 
judgments  above  quoted  show  that  the 
limitation  has  not  been  based  on  this 
view.  Moreover,  it  is  not  true  that 
there  are  no  longer  several  persons 
interested  when  one  has  become  liable 
to  indemnify  the  others.  A  right  to 
indemnity,  even  when  complete,  does 
not  displace  the  direct  interest  in  the 
ship  or  goods  ;  and  frequently  it  is  not 
a  practical  equivalent  for  that  interest. 
(n)  Cf.  Greenshields,  Cowie  &  Co. 
r.  Stephens,  77  L.  J.,  K.  B.  985 ; 
(1908)  A.  C.  431  ;  (1908)  1  K.  B.  51 ; 
24  T.  L.  E.  880. 
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be  counted  as  faults  against  the  shipowner,  his  right  to  con-  Sect.  373b. 
tribution  cannot  be  lost  on  the  ground  that  unseaworthiness, 
or  bad  navigation,  made  the  sacrifice  necessary.  This  is  the 
view  adopted  by  the  English  Courts,  which  have  held  that  the 
"  default "  or  "  wrongful  act  "  which  is  to  bar  a  person  from 
claiming  contribution  "  must  be  something  which  is  wrongful  in 
the  eyes  of  the  law,  that  is  to  say,  something  which  constitutes 
an  actionable  wrong"  (o). 

So  in  The  Carron  Park  (p),  a  claim  was  made  for  contribution 
from  the  cargo  in  respect  of  general  average  expenditure  incurred 
in  consequence  of  water  getting  into  the  ship.  This  had  happened 
through  negligence  on  the  part  of  the  ship's  engineers,  and  it 
was  contended  that  the  shipowners  could  not  therefore  recover 
the  contribution  claimed.  But  the  charter-party  contained  an 
exception  of  "  any  neglect  or  default  whatsoever  of  the  pilot,  master, 
crew,  or  other  servants  of  the  shipowners,"  and  Sir  J.  Hannen 
held  that  this  justified  the  shipowner's  claim.  He  said,  "  The 
claim  for  contribution  as  general  average  cannot  be  maintained 
where  it  arises  out  of  any  negligence  for  which  the  shipowner  is 
responsible ;  but  negligence  for  which  he  is  not  responsible  is 
as  foreign  to  him  as  to  the  person  who  has  suffered  by  it." 
And  after  citing  a  passage  from  Strang  v.  Scott,  he  added, 
"  Here  it  appears  to  me  that  the  relation  of  the  goods  owner  to 
the  shipowner  has  been  altered  by  the  contract  that  the  ship- 
owner shall  not  be  responsible  for  the  negligence  of  his  servants 
in  the  events  which  have  happened." 

In  Milburn  v.  Jamaica,  &c.,  Co.  (q),  a  time  charter  had  provided 

that  negligence  of  the  master,  &c.,  was  to  be  "  always  mutually 

excepted;"  but  on  the  charterers'  instructions,  bills  of  lading 

were    given    to    shippers   without   any   such   exception,   under 

indemnity  from  the  charterers  against  the  consequences.     The 

(o)  Kennedy,  L.  J.,  in  Greenshields,  contrary  view,  i.e.,  that  the  exceptions 

Cowie  &  Co.  i:  Stephens,  (1908)  1  K.  B.  in  the  contract  of  carriage  do  not  affect 

at  p.  61.    The  L.  J.  said  that  if  the  case  liability  to  contribute  in  general  aver- 

wenfc  further,  the  question  might  be  age,  is  maintained  by  Vaughan  Williams, 

considered  :  but  in  the  House  of  Lords,  L.  J.  in  his  dissenting  judgment  in  Mil- 

(77  L.  J.,  K.  B.  985  ;  (1908)  A.  C.  431  ;  burn  r.  Jamaica,  &c.,  Co.,  (1900)  2  Q.  B. 

24   T.  L.   E.  880)  the  point  was  not  540,  pp.  548—553. 

expressly  discussed  in  the  judgments,  Cp)  (1890)  59  L.  J.,  Adm.  74 ;  15  P. 

though    the    principle    seems  to  have  D.  203. 

been  adopted  that  special  circumstances  (§■)  69  L.  J.,  Q.  B.  860  ;  (1900)  2  Q. 

must  be  shown  to  deie&t  b,  prima  facie  B.   540  ;    5   Com.    Ca.    346,    afSrming 

right  to  contribution  (see  below).    The  Mathew,  J.,  4  Com.  Ca.  331. 
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Sect.  373b.  ship  was  damaged  by  collision,  and  general  average  expenditure 
was  incurred  by  having  to  put  into  port ;  but  as  the  collision 
was  due  to  the  master's  negligence,  no  contribution  to  that  could 
be  recovered  from  the  cargo.  The  Court  of  Appeal  (A.  L.  Smith 
and  Eomer,  L.  JJ.,  Vaughan  Williams,  L.  J.,  dissenting)  held 
that  the  charterers  must  make  good  the  loss  of  this  contribution 
under  the  agreed  indemnity,  on  the  ground  that  it  would  not  have 
been  lost  it'  the  bills  of  lading  had  contained  the  negligence  clause. 
"  Although  general  average  is  not  the  creature  of  contract, 
that  does  not  settle  the  question  in  the  present  case,  for  what 
the  contract  of  carriage  is  becomes  an  important  factor  when 
considering  not  whether  a  general  average  claim  for  contribution 
has  arisen,  but  in  considering,  assuming  that  such  claim  has 
arisen,  whether  it  can  be  taken  away  by  the  cargo  owner,  showing 
that  as  between  him  and  a  shipowner,  the  latter  to  use  Lord 
Watson's  words  (r),  has  been  a  wrong-doer.  To  create  the  ship- 
owner a  wrong-doer,  as  regards  the  cargo  owner,  there  must  be 
a  breach  of  some  duty,  and,  if  by  agreement  between  the  two 
it  has  been  agreed  that  it  shall  be  no  breach  of  duty  for  the 
master  to  be  guilty  of  negligence,  in  other  words,  that  as  between 
the  two,  negligence  of  the  master  shall  be  always  excepted,  it 
cannot  be  said  that  it  is  a  breach  of  duty  towards  the  cargo 
owner  for  the  master  to  be  guilty  of  that  which  the  cargo  owner 
and  shipowner  have  agreed  shall  be  no  breach  of  duty  at  all "  (s). 
In  the  Supreme  Court  of  the  United  States  the  above 
opinions  have  been  questioned.  The  Irrawaddy  (t),  raised  the 
question  whether  sect.  3  of  the  Harter  Act,  which  exempts 
the  shipowner  from  responsibility  "  for  damage  or  loss  result- 
ing from  faults  or  errors  in  navigation,"  had  the  effect  of 
enabling  him  to  claim  contributions  to  general  average  expendi- 
ture, necessitated  by  negligent  navigation.  It  was  held,  by  a 
majority  of  the  Court,  that  it  had  no  such  effect.  "It  is  one 
thing  to  exonerate  the  ship  and  its  owner  from  liability  for  the 
negligence  of  those  who  manage  the  vessel ;  it  is  another  thing 
to  authorize  the  owner  to  do  what  he  could  not  do  before,  namely, 
share  in   the   general  average  occasioned  by  the  master  and 

00  In  Strang  r.  Scott,  (1889)  14  A.  C.  of  Vaughan  Williams,  L.  J. 

601,  at  p.  608.  (0  (1897)  171  U.   S.  187.     See  aUb 

(«)  A.  L.  Smith,  L.  J.,  (1900)  2  Q.  B.  Trinidad,  &c.  Co.  v.  Frame,  (1898)  88 

at  p.  546.     Of.  the  dissenting  judgment  Fed.  Rep.  528. 
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crew  "  (u).      But  it  must  be  remembered,  as  was  pointed  out   Sect.  373b. 

in  the  judgment  of  the  Supreme  Court,  that  the  English  decisions 

on  this  question  are  not  really  parallel,  since  by  English  law  the 

parties  are  free  to  contract  as  they  like  in  this  matter,  whereas 

by  the  law  of  the  United  States  any  clause  entitling  a  shipowner 

to  general  average  contribution  under  such  circumstances  was 

before  the  Harter  Act  invalid  as  being  against  public  policy, 

and  the  question  was  whether  the  Harter  Act  had  affected  this 

principle,  and  by  its  terms  given  the  shipowner  such  a  right  of 

contribution.     It  was  held  it  had  not.     In  a  later  case  (x),  a 

clause  expressly  designed  to  give  the  shipowner  the  right  which 

he  was  refused  in  The  Irrawaddy  (,y),  was  held  by  a  District 

Court  void  on  this  principle  of  public  policy. 


(u)  Per    Shiras,    J.,    delivering    the 
judgment  of  the  Court,  (1897)  171  U.  S. 
19i  ;    Brown   and  McKenna,   JJ.,  dis- 
sented.    Decisions  similar  in  effect  to 
that  in  The  Carron  Park  have  been  given 
in    France :    The  Alexander  Laurence, 
C.  de  Cassation,  (1894)  10  E.  I.  D.  M. 
147  ;  and  in  C.   A.  Orleans,  (1895)  11 
E.  I.  D.  M.  41.     Also  in  Belgium  :  The 
Alacrity,     Trib.   of    Comm.    Antwerp, 
(1895)  11  E.  I.  D.  M.   123.     But  these 
decisions  turned  upon  the  effect  of  the 
codes.     In  each  case  the  question  was 
as  to  expenses  in  a  port  of  refuge  ;  and 
all    such    expenses,    incurred    for    the 
common  good  and  safety,   are   by  the 
French  Code  (400),  and  the  Belgian  Code 
(102),  general  average.     The  negligence 
does  not  alter  that,  but  merely  gives  a 
claim  against  those  in  fault  (see  Jacobs, 
Dr.   Mar.   Beige,  ss.  416,  417;   but   cf. 
Belg.   Code,    103) ;   and  that  claim  is 
defeated  by  an  exception  of  negligence. 
On  the  other  hand,  the  German  Merc. 
Code  (702),  and  the  Danish  Mar.  Comm. 
Code  of  1892  (191),  expressly  disallow 
claims  for  contribution  by  one  whose 
fault  has   occasioned  the  danger.    In 
Holland  the  Code  (700)  excludes  from 
general    average    damage    or    expense 
caused  by  neglect  of  master  or  crew  ; 
and  a  negligence  clause  has  been  held 
not  to  alter  that  (see  The  Mary  Thomas, 
(1894)  P.  at  p.  11).     In  The  Strathdon 
(2),  (1900)  101  Fed;'Eep.  600  ;  affirming 
(1899)  94  Fed.  Rep.  206,  it  was  held 


that  a  shipowner  could  not  claim  con- 
tribution from  cargo  to  damage  done  to 
ship  in  putting  out  a  negligent  fire  ; 
although  he  was  not,  by  statute,  liable 
for  the  loss  by  fire.  But,  as  the  cargo 
owner  claimed  contribution  to  his 
general  average  losses,  the  shipowner 
also  was  allowed  to  bring  his  loss  into 
the  general  average  adj  ustment,  on  the 
ground  that,  otherwise,  the  cargo  owner 
would,  by  his  choice  of  procedure, 
recover  losses  for  which  the  shipowner 
was  not  liable. 

Having  regard  to  these  conflicts,  a 
Conference  of  the  International  Law 
Association,  at  Antwerp  (1908),  recom- 
mended the  following  clause  (to  be 
called  Antwerp  Eule,  1903)  for  adoption 
in  contracts  of  affreightment; — 

"Eights  to  contribution  in  general 
average  shall  not  be  affected  though 
the  danger  which  gave  rise  to  the  sacri- 
fice, or  expenditure,  may  have  been  due 
to  default  of  one  of  the  parties  to  the 
adventure  ;  but  this  sl^all  not  prejudice 
auy  remedies  which  may  be  open  against 
that  party  for  such  default." 

See  a  discussion  of  this  proposal  by 
Kennedy,  L.  J.,  and  the  late  Mr.  Carver, 
in  The  Journal  of  the  Society  of  Com- 
parative Legislation,  Vol.  V.,  pp.  221, 
224. 

(»)  New  York  S.S.  Co.  v.  Ansonia  Co. 
(1905),  139  Fed.  Eep.  894.  Cf.  supra, 
s.  103f. 

(y)  (1897)  171  U.  S.  187. 
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Sect.  373c. 

Sacrifice 
necessary 
through 
nature  of 
cargo. 


Sacrifice 
should  gene- 
rally be  hy 
master. 


373c.  Where  the  danger  which  has  led  to  a  sacrifice  of  goods 
was  caused  by  their  unfitness  for  shipment,  the  cargo  owner  is 
not  precluded  from  claiming  contribution,  unless  his  conduct  in 
shipping  them  was  wrongful  or  negligent. 

Thus  in  Greenshields,  Cowie  &  Co.  v.  Stephens  (z),  the  vessel 
was  loaded  with  steam  coal  by  the  defendants  at  Calcutta  for 
carriage  to  Bombay :  during  the  voyage  the  coal  took  fire  by 
spontaneous  combustion,  and  the  vessel  put  into  Colombo,  where 
the  coal,  having  suffered  considerable  damage  owing  to  steps 
taken  to  extinguish  the  fire  and  prevent  it  spreading,  was  dis- 
charged and  the  voyage  abandoned.  The  shipowners  disputed  the 
defendants'  right  to  claim  contribution  on  the  ground  that  the 
mischief  was  caused  by  the  inherent  vice  of  the  coal.  It  was  held 
that,  as  the  defendants  had  been  guilty  of  no  actionable  wrong 
and  no  breach  of  the  duty  laid  down  in  Brass  v.  Maitland  (a) 
as  resting  on  shippers  of  goods,  their  claim  to  general  average 
was  not  excluded  merely  because  the  mischief  arose  out  of  the 
goods  they  had  shipped.  Lord  Halsbury  said:  "It  is  not  denied 
there  was  a  common  adventure  or  that  there  was  a  common 
danger,  that  there  was  a  sacrifice  voluntarily  made  for  the 
common  advantage  of  all,  and  that  the  circumstances  show 
nothing  that  should  exempt  either  party  from  the  obligation 
to  make  good  the  sacrifices  made  for  the  common-  advantage  of 
both  .  .  .  the  shipowner  is  a  party  to  taking  in  his  ship  the 
coal,  which  it  is  assumed  both  parties  are  equally  familiar  with, 
and  its  liability  to  spontaneous  combustion,  and  all  the  other 
circumstances,  climate  and  quantity  and  depth  of  holds  and 
the  peculiarities  of  The  Eiver  Hooghly,  are  equally  known  to 
both"(fe). 

374.  The  sacrifice  ought,  generally  speaking,  to  be  made  under 
the  directions,  or  with  the  authority,  of  the  master,  or  other 
person  in  command  of  the  ship.  But  that  does  not  appear  to 
be  an  essential ;  the  real  questions  are,  was  a  sacrifice  necessary 
for  the  general  safety  ?  and  were  the  measures  taken  reasonably 
prudent  in  view  of  that  necessity?    It  is  conceivable  that  a 


(z)  77  L.  J.,  K.  B.  985 ;  (1908)  A.  C. 
431 ;  (1908)  1  K.  B.  51 ;  2i  T.  L.  E. 
880. 

(«)  (1856)  26  L.  J.,  Q.  B.  49  ;  6  E.  & 
B.  470 ;  see  Kennedy,  L.  J.  (1908),  1 


K.  B.  at  p.  61 ;  see  supra,  o.  278. 

(J)  The  dictum  of  Watkin  Williams, 
J.,  in  Pirie  v.  Middle  Dock  Co.,  (1881) 
44  L.  T.  426,  was  not  approved. 
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sacrifice  might  fulfil  th'ese  conditions  although  made  contrary  Sect.  374. 
to  the  will  of  the  master  (c).  In  Mouse's  Case  {d),  a  jettison  for 
the  general  safety  hy  a  passenger  was  held  to  be  lawful ;  and 
though  nothing  was  there  said  about  general  average  contribu- 
tions, there  can  be  little  doubt  that  if  the  jettison  for  the  general 
safety  has  been  lawful,  the  rule  of  contribution  applies,  however 
it  was  made. 

In  Price  v.  Noble  (e),  the  ship  was  in  the  hands  of  captors  at 
the  time  of  the  jettison  ;  her  master  had  been  taken  away,  but 
the  mate  was  left  on  board,  and  the  goods  appear  to  have  been 
thrown  over  under  his  directions,  though  with  the  assent  of  the 
captors.     It  was  held  to  be  a  general  average  act. 

The  early  codes  and  the  writers  on  the  subject  prescribed  that 
before  making  a  sacrifice  consultations  should  be  held  between 
the  master  and  mariners,  with  certain  forms  to  be  observed (/). 
These  are  no  longer  requisite  (g).  But  still  the  act  must  be  done 
with  reasonable  care  and  prudence  ;  not  in  panic  or  recklessness ; 
otherwise  it  cannot  be  regarded  as  a  general  average  loss  ;  and, 
subject  to  the  contract,  the  shipowner  must  answer  for  it  Qi). 

374a.  The  matter  takes  another  shape  where  the  sacrifice  has  Sacrifice 
been  made  independently  of  those  in  control  of  the  adventure.    In  independent 
the  United  States  the  question  has  several  timesarisen  whether  the  ^^'^°"*y- 
scuttling  of  a  ship  on  fire,  in  port,  by  the  port  authority,  is  a  general 
average  act,  to  be  contributed  to  by  the  various  interests  on  board. 
In  Ealli  v.  Troup  (i),  it  was  decided  by  the  Supreme  Court  that,  as 
the  scuttling  had  there  been  done  by  the  port  authority  acting  on 
their  own  judgment,  though  with  consent  of  the  master,  it  was 
not  a  case  for  contribution.  ' '  As  the  sacrifice  must  be  for  the  benefit 
of  the  common  adventure,  and  of  that  adventure  only,  so  it  must 
be  made  by  some  one  specially  charged  with  the  control  and  safety 
of  that  adventure,  and  not  be  caused  by  the  compulsory  act  of 
others,  whether  privileged  persons  or  public  authorities  "  {h). 

(o)  Benecke,  172.    But  of.  Macl.  p.  (?)  Birkley  u.  Presgrave,  (1801)  1  East, 

664  ;  Phillips,  Ins.  s.  1280  ;  Kent,  Comm.  220. 

III.  234  ;  Jacobsen,  Sea  Laws,  Bk.  iv.  (A)  Supra,  s.  294. 

ch.  2,  p.  345.     Authority  of  crew,  The  (f)  (1894)  157  U.S.  386  ; and  see  Wam- 

Nimrod,  (1822)  Ware  (U.  S.)  14.  sutta  Mills  ii.   Old  Colony  Steamboat 

((?)  (1609)  77  E.  E.  1341  ;  12  Co.  Rep.  Co.,   (1884)   137    Mass.    471;    cf.  The 

63  ;  cited  mpra,  s.  15.  Roanoke,  (1894)  46  Fed.  Rep.  297  ;  59 

(e)  (1811)  4  Taun.  123.  Fed,  Rep.  161. 

(/)  Abbott  (5th),  345  ;  (13th),  629.  (K)  (1894)  157  U.  S.  atp  419. 
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Sect.  374a. 


Claims  as 
between 
separate 
ships. 


On  the  other  hand,  in  Papayanni  v.  Grampian  Steamship  Co.  (i), 
■where  the  ship  had  been  scuttled  at  a  port  of  refuge  by  orders  of 
the  captain  of  the  port,  Mathew,  J.,  held  that,  as  that  was  done 
in  the  interest  of  the  ship  and  cargo,  and  there  was  no  evidence 
of  any  other  motive,  the  loss  was  a  general  average  sacrifice. 

3741).  Again,  the  interest  sacrificed  must  have  been  part  of  a 
maritime  adventure  common  to  that  and  the  interests  from  which 
contributions  are  claimed.  It  seems  doubtful  whether  rights  of 
contribution  can  ever  arise  as  between  interests  which  are  at  risk 
upon  separate  ships. 

In  The  J.  P.  Donaldson  (m),  a  tug  which  had  been  towing  some 
sailing  barges  cast  them  off  in  a  storm,  to  save  herself  from 
going  ashore.  The  barges  went  ashore,  and  were  lost  with 
their  cargoes.  The  tug  arrived  safely.  She  had  been  towing 
on  the  terms  of  receiving  part  of  the  freight  which  would  have 
been  earned  by  the  barges.  A  claim  for  contribution  in  general 
average  was  made  against  the  tug  by  the  owners  of  the 
barges. 

It  was  held  by  the  Supreme  Court  of  the  United  States  that 
no  contribution  was  payable.  The  master  of  the  tug  was  not  in 
control  of  the  barges  in  the  sense  necessary  to  empower  him  to 
make  a  sacrifice  binding  tug  and  barges  as  a  single  maritime 
adventure.  In  all  respects,  except  that  of  performing  the 
contract  of  towage,  the  barges  were  under  the  control  of  their 
own  masters.  "  The  master  of  the  tug  having  no  authority  to 
decide,  as  between  a  barge  and  her  cargo,  what  part  shall  be 
sacrificed  for  the  safety  of  the  rest,  and  thereby  to  subject  what 
is  saved  to  contribution  in  general  average  for  what  is  lost,  can 
surely  have  no  greater  authority  by  abandoning  all  the  barges 
with  their  cargoes  to  subject  the  tug  to  a  general  average 
contribution  "  (n). 

In  Dabney  v.  New  England,  &c.,  Co.  (o),  part  of  the  cargo  of  a 
ship  was  thrown  overboard  to  enable  the  ship  to  receive  the 
passengers  and  crew  of  a  vessel  in  distress.  It  was  held  by  the 
Supreme  Court  of  Massachusetts  that  the  jettison  was  not  a 
general  average  sacrifice,  so  as  to  entitle  the  cargo  owner  to 

(0  (1896)  1  Com.  Ca.  448.  ting  of  a  cable  to  prevent  a  coUiBion 

(«i.)  (1897)  167  U.  S.  599.  with  another  vessel  was  not  a  ground 

(n)  167  U.  S.  p.  605.     See  also  The  for  contribution  from  that  vessel.    Cf. 

John  Perkins,  (1822)  VS^are  (D.  S.)  87  ;  Phill.  p.  1311. 

3  Kent  Comm.  234  (n.)  ;  where  the  cut-  (o)  (1867)  14  Allen,  300. 
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recover  from  his  insurer.     The  sacrifice  had  not  been  made  to  Sect.  374b. 
avoid  a  danger  to  the  original  adventure. 

374c.  It  has  been  said  that  in  order  to  give  rise  to  general  Where  all 
average  the  ownership  of  the  property  at  risk  at  time  of  sacrifice  "eiong  to  one 
must  not  all  be  in  the  same  person.  Where  ship,  freight,  and  o^'^^i'- 
cargo  all  belong  to  one  and  the  same  owner  there  is  no  opportunity 
for  contributions,  in  the  ordinary  sense  :  for  the  loser  and  contri- 
butor are  the  same  person.  And  in  The  Brigella  (p),  it  was  held 
that  this  is  also  true  for  insurance  purposes ;  although  different 
portions  of  the  property  at  risk  may  have  been  insured  with 
different  underwriters.  In  that  case  a  ship  sailed  outwards  in 
ballast  under  a  charter  to  bring  back  a  homeward  cargo,  for 
freight  to  the  shipowner.  Port  of  refuge  expenses  were  incurred 
on  the  outward  voyage.  It  was  held  that  these  could  not  be 
treated  as  general  average  expenses,  so  as  to  found  a  claim  by 
the  shipowner  against  his  insurer  of  the  chartered  homeward 
freight,  for  a  contribution  supposed  to  have  been  paid  by  that 
interest. 

But  this  view  has  been  held  to  be  erroneous  by  the  Court  of 
Appeal,  affirming  Mathew,  J.,  in  Montgomery  v.  Indemnity 
Mutual,  &c.,  Co.  (q).  Losses  which  from  their  voluntary  character 
are  subjects  for  contribution,  where  several  are  interested,  are  to 
be  treated  as  general  average  as  between  insurer  and  insured, 
although  there  may  have  been  no  contributories.  The  charac- 
teristic of  a  general  average  loss  is  the  voluntary  sacrifice  for 
the  general  safety-of  the  lives  and  property  involved  (r) ;  not  the 
fact  that  it  is  a  loss  which  has  to  be  contributed  to. 

375.  The  most  familiar  instances  of  general  average  sacrifices  Jettison  of 
are  jettisons — the  casting  overboard  of  cargo  or  stores  in  order 
to  lighten  the  vessel.  The  requisites  of  such  an  act  were  thus 
described  by  Abbott  (s) : — "  The  goods  must  be  thrown  overboard. 
The  mind  and  agency  of  man  must  be  employed.  If  the  goods 
are  forced  out  of  the  ship  by  the  violence  of  the  waves,  or  are 

{p)  62  L.  J.,  P.  81  ;  (1893)  P.  189.  Trimont  Ins.  Co.,  (1882)  9  Cush.(Mass.), 

Infra,  s.  438.  415. 

(j)  71  L.  J.,  K.  B.  467  ;   70  L.  J. ,  (r)  "  Pour  sauver  leurs  corps,  la  n&f, 

K.  B.  45;  (1902)  1  K.  B.  734;  (1901)  et   les    darr^es,"    Jugemens    d'OMron, 

1  K.  B.   147  ;  9  Asp.  M.  C.  141.     See  Art.  8;  "Tho  beholden  ihr  llfE,  schiffi, 

Beneoke,  473  ;   and  in  the  U.  S.,  see  und  gut,"  Laws  of  Wisbuy,  Art.   22 

Phill.  Ins.  1374  ;  Potter  v.  Ocean  Ins.  So  also  Consolato  del  Mare,  C.  540. 

Co.,  (1837)  3   Sumner,  27  ;  Greeley  v.  («)  Abbott  (5th),  344  ;  (13th),  628. 
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Sect.  375. 


Putting  out 
cargo  in 
or  on  to 
beach. 


destroyed  in  the  ship  by  lightning  or  tempest,  the  merchant 
alone  must  bear  the  loss.  They  must  be  thrown  overboard  to 
lighten  the  ship.  If  they  are  cast  overboard  by  the  wanton 
caprice  of  the  crew  or  the  passengers,  they,  or  the  masters  and 
owners  for  them,  must  make  good  the  loss.  The  goods  must  be 
thrown  overboard /o?'  the  sake  of  all;  not  because  the  ship  is  too 
heavily  laden  to  prosecute  an  ordinary  course  through  a  tranquil 
sea,  which  would  be  the  fault  of  those  who  had  shipped  or 
received  the  goods  (t) ;  but  because  at  a  moment  of  distress  and 
danger  their  weight,  or  their  presence,  prevents  the  extraordinary 
exertions  required  for  the  general  safety.  When  the  ship  is  in 
danger  of  perishing  from  the  violent  agitation  of  the  wind,  or 
from  the  quantity  of  water  that  may  have  forced  a  way  into  it, 
or  is  labouring  on  a  rock  or  a  shallow,  upon  which  it  may  have 
been  driven  by  a  tempest;  or  when  a  pirate  or  an  enemy  pursues, 
gains  ground,  and  is  ready  to  overtake  it, — no  measure  that  may 
facilitate  the  motion  and  passage  of  the  ship  can  be  really 
injurious  to  any  one  who  is  interested  in  the  welfare  of  any  part 
of  the  adventure,  and  every  such  measure  may  be  beneficial  to 
almost  all." 

376.  It  is  not  necessary  that  the  goods  should  have  been  thrown 
away  with  the  intention  of  abandoning  them.  They  may  have 
been  put  out  in  boats,  or  on  rafts ;  or  landed  on  to  the  beach, 
where  the  vessel  is  stranded ;  and  if  they  have  been  damaged  or 
lost  owing  to  this  extraordinary  exposure,  and  if  that  has  been 
done  for  the  general  safety,  the  loss  is  a  general  average  loss  {u). 

The  difficulty  in  such  cases  is  to  distinguish  whether  the  goods 
have  been  taken  out  of  the  ship  for  the  general  safety ;  or  for  their 
peculiar  benefit,  in  the  hope  of  securing  and  saving  them.  If 
the  latter  has  been  the  object,  the  damage  sustained  by  the 
goods  owing  to  the  exposure  is  not  a  matter  for  contribution  (x) ; 
if  the  former,  it  is.  Where  both  motives  have  been  in  operation 
the  test  seems  to  be,  was  the  situation  such  that  the  goods  would 
have  been  taken  out,  in  the  manner  adopted,  whether  the  ship 
would  be  thereby  benefited  or  not  ?  If  they  would,  then  the 
removal  of  them  was  not  a  general  average  sacrifice.  For  though 
the  ship,  and  the  cargo  remaining  in  her,  may  have  incidentally 


(t)  See  Strail^  i\  Scott,  (1889)  U  A.  C. 
601,  p.  610. 

(«)  Benecke,  209  ;  Lowndes  C4th),  83. 


(«)  See  "Whitteridge  v.  Norris,  (1809), 
6  Mass.  125,  stated  in  Pars,  M.  Ins.  2U. 
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derived  advantage,  it  was  no  sacrifice  of  the  goods  to  remove    Sect.  376. 

them  :  that  has  been  for  their  own  peculiar  advantage.     On  the 

other  hand,  if  the  goods  were  taken  out  in  order  to  save  the 

ship,  and  themselves  through  her  safety,  then  there  has  been  a 

sacrifice,  even  though  the  safety  of  those  goods  was  so  bound 

up  with  that  of  the  ship  that  the  exposure  was  necessary  in 

their  own  interest  alone  {y). 

377.  In  getting  the  goods  out  of  the  ship  it  may  be  necessary  Exposure  of 
to  cut  holes  in  the  deck,  or  to  do  other  damage  to  her.     These  ^^king^ 
are  sacrifices  to  which  contribution  must  be  made.     Also   by  jettison. 
opening  the  hatches  to  get  the  goods  out  of  the  holds,  water  may 
unavoidably  get  in  and  damage  other  parts  of  the  cargo,  or  some 

of  the  remaining  cargo  may  be  injured  or  lost  in  taking  out  the 
goods  to  be  jettisoned.  In  these  cases  the  goods  damaged  have 
been  exposed  to  extraordinary  risk  for  general  safety ;  so  that, 
unless  the  damage  has  resulted  from  improper  conduct,  it  is  a 
general  average  loss  {z). 

The  same  is  true  of  other  risks  to  the  cargo  which  may  be 
necessary  consequences  of  the  jettison,  as  where  goods  are 
injured  by  breakage  or  chafing,  owing  to  derangement  of  the 
stowage,  which  the  crew  were  not  able  to  rectify  after  the 
jettison  (a). 

378.  Where  part  of  a  cargo  of  wheat  had  been  pumped  into  the  Bulk  cargo 
sea  by  the  ship's  pumps,  working  in  the  ordinary  way  to  keep  P"™P®  °"  • 
down  a  leak,  it  was  held  that  that  was  not  a  general  average 

loss  (6). 

But  where  water  is  baled  out  of  a  ship,  in  an  extraordinary  Baled  out, 
manner,  for  the  general  safety  and  under  such  conditions  that 
some  of  the  cargo  is  necessarily  thrown  out  with  it,  this  is  in 
practice  treated  as  a  jettison  (c). 

In  McCall  v.  Houlder  {d),  the  cargo  was  damaged  in  the  course  Damage 

during 

(y)  Cf.   Lowndes  (3rd),  pp.  85 — 91.  are  lost,  or  goods  get  mixed,  see  Spenoe,   -"^^P^"^- 

See   infra,    ss.    397 — 400.     As   to  the  i>.  Union  Marine  Insurance  Co.,  (1868) 

position  of  goods  put  outof  theshipand  37  L.  J.,  C.  P.  169  ;  L.  E.,  3.  C.  P.  427  ; 

warehoused  during  repairs,  see  The  Brig  infra,  a.  505. 

Mary,  (1842)  1  Sprague  (U.  S.),  17  ;  as  to  (J)  Hills  «.   London  Assurance   Co., 

cargo  damaged  by  delay  during  repairs,  (1839),  9  L.  J.,  Ex.  25  ;  6  M.  &  W.  569. 

Gage  V.  Libby,  (1867)  14  Allen  (Mass.),  (c)  Lowndes  (3rd),  145. 

261.    Infra,  s.  413  (a).  (^  (1897)  66  L.  J.,  Q.  B.  408  ;  76  L.  T. 

(«)  Beuecke,  177.  469  ;.8  Asp.  M.  C,  252  ;  cf.  Gage  x,  Libby, 

(ffl)  Lowndes  (4th),  68.     Where  marks  (1867)  14  Allen  (Mass.),  261. 
C— C.  K   K 
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Sect.  378. 


Jettison  of 
deck  cargo. 


Shipowner 
contributes 
i£  deck  cargo 
loaded  under 
charter-party. 


of  doing  repairs  to  the  ship  which  were  necessary  for  the  common 
safety  and  were  effected  under  extraordinary  conditions.  The 
damage  was  held  to  be  a  general  average  sacrifice. 

379.  In  speaking  of  a  jettison  of  goods  it  must  ordinarily  be 
understood  that  they  are  goods  which  have  been  stowed  in  those 
parts  of  the  ship  which  are  intended  for  cargo,  and  in  which  goods 
are  in  a  position  of  safety.  Generally,  the  deck  is  not  a  proper 
place  for  cargo.  Goods  placed  there  obstruct  the  working  of  the 
ship,  and  are  under  peculiar  risks.  And  thus  it  is  a  general  rule 
that  a  jettison  of  goods  which  were  on  deck  does  not  entitle  their 
owner  to  contribution  (e). 

The  rule  does  not,  however,  apply  on  voyages  where  the  carry- 
ing of  goods  on  deck  is  permitted  by  the  established  custom  of 
navigation  ;  nor  "  where  the  other  owners  of  cargo  have  consented 
that  the  goods  jettisoned  should  be  carried  on  the  deck  of  the 
ship"(/).  In  those  cases,  a  loss  of  the  deck  cargo  by  jettison 
must  be  contributed  to  in  the  usual  manner  (g), 

380.  And  further,  though  a  jettison  of  deck  cargo  may  be  a 
sacrifice  to  which  other  shippers  cannot  be  called  upon  to  contri- 
bute, still  it  has  been  held  that  the  shipowner  must  do  so  where 
the  whole  cargo,  both  above  and  below  deck,  belonged  to  the 
same  shipper,  who  was  also  charterer  of  the  ship,  and  the  charter- 
party  stipulated  for  a  deck  load  (h).  Willes,  J.,  delivering  the 
judgment  of  the  Common  Pleas,  said :  "  It  is  not  necessary  to 
refer  to  any  custom  affecting  the  voyage,  because,  according  to 


(e)  Wright  -v.  Marwood,  (1881)  50 
L.  J.,  Q.  B.  643  :  7  Q.  B.  D.  62 ;  4  Asp. 
M.  0. 451  :  Cf.  Milward«.  Hibbert,  (1842) 
11  L.  J.,  Q.  B.  137  ;  3  Q.  B.  120  ;  ApoUi- 
naris  Co.  v.  Nord  Deutsche  Ins.  Co., 
73  L.  J.,  K.  B.  62  ;  (1904)  1  K.  B.  252. 
As  to  what  is  below  deck,  see  Lowndes 
(4th),  63.  Brett,  M.  E.,  in  Dixon  v. 
Royal  Exchange  Shipping  Co.  (May  18, 
1885),  said  that  goods  in  a  deck-house 
must  be  treated  as  goods  loaded  on 
deck.  C£.  The  Neptune  (U.  S.),  (1867) 
16  L.  T.  36. 

York- Antwerp  Rule  I.  is,  "  No  jetti- 
son of  deck  cargo  shall  be  made  good  as 
general  average.  Every  structure  not 
built  in  with  the  frame  of  the  vessel 
shall  be  considered  to  be  a  part  of  the 


deck  of  the  vessel. ' ' 

(/)  Strang  v.  Scott,  (1889)  14  A.  C. 
601,  p.  609. 

(y)  Gould  V.  Oliver,  (1810)  7  L.  J, 
C.  P.  68  ;  2  Man.  &  G.  208  ;  4  Bing.  N.  C, 
134  ;  2  Scott  N.  R.  241 ;  Milward  v.  Hib. 
bert,  (1842)  11  L.  J.,  Q.  B.  137  ;  3  Q.  B 
120  ;  Wright  v.  Marwood,  (1881)  50  L.  J. 
Q.  B.  643  ;  7  Q.  B.  D.  62  ;  4  Asp.  M.  C 
451.  There  may,  however,  be  a  custom 
among  underwriters  not  to  repay  such 
contributions  under  the  ordinary  policy  : 
Miller  v.  Titherington,  (1862)  30  L.  J., 
Ex.  217  ;  31  L.  J.,  Ex.  363  ;  6  H.  &  N. 
278  ;  7  H.  &  N.  954. 

(A)  Johnson  v.  Chapman,   (1865)  35 
L.  J.,  C.  P.  23 ;  19  C.  B.  {S.  S.)  563. 
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the  contract  between  the  parties,  there  was  to  be  a  deck  cargo.  Sect.  380. 
Then,  immediately  you  find  that  the  deck  cargo  is  within  the 
contemplation  of  the  parties,  you  must  deal  with  it  as  if  shipping 
a  deck  cargo  was  lawful.  When  you  have  established  that  it  is 
a  deck  cargo  lawfully  there,  by  the  contract  of  the  parties,  it 
becomes  subject  to  the  rule  of  general  average." 

And  where  a  charter-party  stipulated  that  the  steamer  should 
be  "  provided  with  a  deck  load  if  required  at  full  freight,  but  at 
merchant's  risk,"  it  was  held  that  the  concluding  words  did  not 
exclude  the  charterer's  right  to  contribution  from  the  shipowner 
towards  a  jettison  of  goods  stowed  on  deck  (i).  But  in  that  case 
the  voyage  was  with  timber  from  the  Baltic  to  London,  and  it  was 
admitted  that  there  was  a  custom  to  carry  deck  cargoes  on  such 
voyages. 

381.  On  the  other  hand,  in  Wright  v.  Marwood(A;),  where  the  But  not  so  in  a 
1-  Ti-  n,-i         ■■•  .111  Ti    general  ship. 

ship  was  a  general  ship,  and  the  shippers  of  the  deck  cargo  did 

not  own  that  which  was  below  deck,  it  was  held  by  the  Court  of 
Appeal  that  no  contribution  to  a  jettison  was  payable  by  the  ship- 
owner, or  by  any  one  else. 

Cattle  had  there  been  shipped  under  an  agreement,  by  which' 
"  the  upper  deck  of  the  steamer  Gladys,  except  so  much  as  is 
necessary  for  the  proper  working  of  the  vessel  in  the  master's 
judgment,"  was  let  for  the  purpose.  They  were  jettisoned  by  the 
master  during  stress  of  weather,  for  the  safety  of  the  ship.  It 
was  held  that  the  shipowner  was  not  liable  to  contribute  either 
on  the  basis  of  a  general  average  loss,  to  be  spread  over  the  whole 
adventure,  or  of  a  loss  to  be  borne  by  the  owners  of  the  ship  and 
the  deck  cargo  alone  (Z).  "  We  prefer  to  hold  that  the  plaintiffs 
shipped  their  cattle  as  they  did,  without  bargaining  for  compen- 
sation from  any  one  if  they  were  jettisoned,  and  must  bear  all 
the  loss  themselves,  at  least  without  such  rights  to  contribution 
as  they  are  now  claiming  "  (m). 

383.  Again,  the  sacrifice  to  be  contributed  to  may  be  of  things  Sacrifices  of 
belonging  to  the  ship  itself.  Ship's  stores  may  be  thrown  over-  grip's  stores. 
board ;  anchors  and  cables  may  be  slipped  and  abandoned ;  masts 

(i)  Burton  v.  English,  (1883)  53  L.  J.,  "  general  contribution  "   by  shipowner 

Q.  B.  133  ;  12  Q.  B.  D.  218  ;  5  Asp.  M.  C.  and  owners  of  deck  load,  in  some  cases, 

187.  see  Lowndes  (4th),  55. 

(A)  (1881)  50  L.    J.,   Q.  B.   643 ;   7  (ct)  (1881)  7  Q.  B.  D.  at  p.  71.     See, 

Q.  B.  D.  62  ;  4  Asp.  M.  C.  451.  however,  Strang  v.  Scott,  (1889)  14  A.  C. 

(Z)  As  to  a  former  practice  to  make  601,  p.  609. 
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Sect.  382.    may  be  cut  away ;  or  holes  may  be  cut  in  the  deck,  to  enable  the 
cargo  to  be  got  out  and  jettisoned. 

Such  acts,  when  done  under  the  pressure  of  a  common  danger, 
for  the  common  safety,  entitle  the  shipowner  to  contribution  from 
the  cargo-owners,  both  in  respect  of  the  value  of  what  is  cast  away, 
and  of  the  damage  done  to  the  ship  by  taking  it  away.  Any 
damage  to  the  cargo  directly  consequent  upon  such  an  act,  as 
when  water  gets  in  through  a  hole  made  by  cutting  away  a  mast, 
is  also  a  general  average  loss(n). 

There  is,  however,  an  important  difficulty  in  laying  down  the 
principle  on  which  the  shipowner  is  thus  entitled  to  contribution. 
His  undertaking  is  to  bring  the  goods  to  their  destination ;  and 
though  he  may  be  excused  where  a  loss  has  happened  by  perils  of 
the  sea,  that  will  not  be  so  unless  he  has  done  what  he  could  to 
avert  the  danger.  He  is  not  excused  unless  he  has  been  prevented 
by  the  excepted  perils  ;  and  that  is  not  the  case  where  the  peril 
could  be  avoided  by  a  sacrifice,  unless  it  would  be  unreasonable  to 
require  it  (o).  It  cannot  be  said  that  all  sacrifices  of  part  of  his 
property  are  beyond  what  may  be  reasonably  required  of  the  ship- 
owner ;  more  especially  as  the  whole  act  of  sacrifice  is  generally 
directed  to,  and  requisite  for,  the  safety  of  the  ship  itself. 

It  is,  however,  clear  that  the  rule  of  general  average  does  cover 
some  sacrifices  of  the  shipowner's  property.  That  rule  is  founded 
on  considerations  of  justice  and  of  policy.  It  seems  fair  in  some 
cases  (though  it  is  not  always  clear  in  which)  that  the  loss  should 
be  borne  by  all.  It  is  also  politic,  as  has  already  been  remarked, 
that  the  master,  representing  the  shipowner,  should  feel  his  hands 
free  to  make  that  sacrifice  which  is  most  in  the  interest  of  all 
concerned.  If  a  sacrifice  of  the  shipowner's  property  were  not 
contributed  to,  he  would  be  slow  to  see  the  necessity  for  it ;  and 
would  perhaps  be  too  ready  to  forestall  the  chance  of  such  a 
necessity,  by  getting  rid  of  the  cargo. 

The  want  of  some  clear  principle,  however,  makes  the  rules 

relating  to  sacrifices  by  the  shipowner  somewhat  arbitrary,  and 

difficult  to  lay  down  with  confidence.    And  the  authorities  on 

the  subject  are  not  very  plentiful. 

Exposure  of         383.  Where,  to  avert  a  common  danger,  portions  of  the  ship's 

extraordhia^T  tackle  or  stores  are  exposed  to  extraordinary  risk,  by  being  put 

™^-  (re)  Maggrath    v.    Church,   (1803)    1  (o)  See  supra,  ss,  302,  303. 

Caines,  196  ;  Pars.  M.  Ins.  II.  309. 
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to  some  dangerous  use  for  which  they  were  not  intended,  and    Sect.  383. 
thus  are  destroyed  or  damaged,  that  is  a  general  average  loss. 

It  is  not,  however,  enough  that  the  things  have  been  used  on  an 
extraordinary  occasion,  or  one  which  has  exposed  them  to  unusual 
danger.  Thus,  where  an  unusual  press  of  canvas  was  carried  to 
escape  from  a  privateer,  and  the  ship  in  consequence  was  strained 
and  lost  the  head  of  her  mainmast,  it  was  held  that  that  was  not 
a  general  average  loss  (p). 

So  also,  where  contribution  was  claimed  towards  damage  done 
to  a  ship  in  a  fight  with  a  privateer,  and  towards  the  value  of  the 
gunpowder  and  shot  she  had  expended,  and  the  cost  of  curing 
the  wounds  of  the  crew,  Gibbs,  C.  J.,  said :  "  The  measure  of 
resisting  the  privateer  was  for  the  general  benefit,  but  it  was  part 
of  the  adventure ;  no  particular  part  of  the  property  was  volun- 
tarily sacrificed  for  the  protection  of  the  rest.  The  losses  fell 
where  the  fortune  of  war  cast  them,  and  there,  it  seems  to  me, 
they  ought  to  rest "  (q). 

Abbott  cites  (i-)  from  Emerigon  the  following  illustration  of  a 
sacrifice  by  the  shipowner  which  would  be  general  average.  "  The 
master  of  a  French  vessel  having  been  pursued  for  several  hours 
by  two  frigates,  and  having  also  his  flight  intercepted  by  the 
appearance  of  two  other  vessels  ahead,  hoisted,  as  soon  as  it 
became  dark,  his  boat  into  the  sea,  furnished  with  a  mast  and 
sail,  and  a  lanthorn  at  the  masthead,  and  then  changed  his 
course,  and  sailed  during  the  whole  night  without  any  light  on 
board  his  own  ship:  in  the  morning  no  enemy  was  in  sight. 
The  value  of  the  boat  thus  abandoned  was  made  good  by  general 
contribution"  (s). 

In  Birkley  v.  Presgrave  (t),   the   ship  Argo  when   entering 

Sunderland  harbour  was  prevented,  just  after  passing  the  North 

Pier,  by  a  veering  of  the  wind,  and  a  squall :  and  her  small  bower 

(_p)  CoTington  v.  Roberts,  (1806)  2  Phill.  Ins.,s.l296;Arn.Ins.,(7th),s.  931. 
B.  &  P.  N.  R.  378  ;  Power  v.  Whitmore,  In  The  Bona,  (1895)  P.  125  ;  Lord  Esher 
(1815)  4  M.  &  S.  141.  Emerigon  re-  (p.  184)  said  the  Court  would  not  be  dis- 
ports a  decision  of  his  own,  allowing  posed  to  extend  Covington  v.  Roberts, 
sails  which  were  split  in  avoiding  a  lee  See  infra,  s.  386. 

shore  as  general  average ;  the  sails  had  (g)  Taylor  v.  Curtis,  (1816)  6  Taun. 

been  "forced,"  and  "to  force  masts  or  608,  at  p.  624. 

sails  js  the  same  thing:"  Emerigon,  (f)  5th  ed.  p.  348. 

Meredith's    translation,    1850,    p.    479.  (s)  Emerigon,  torn.  1,  p.  622,  Mere- 

So  also  Valin,  2  Comment.  166, 167.    Cf .  dith's  ed.  p.  480. 

the  use  of  an  anchor  under  extraordinary  (i)  (1806),  1  East,  220. 
circumstances    in   a  dangerous-  place, 
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Sect.  383.  anchor  was  let  go,  to  bring  her  up.  A  warp  was  run  out  to  the 
South  Pier,  but  this  broke ;  and  that  the  anchor  might  hold  more 
cable  was  paid  out,  and  the  ship  was  drawn  alongside  the  North 
Pier,  and  made  fast  there  with  hawser  ends  and  towing  lines, 
which  were  such  as  were  usually  used  for  the  purpose.  Also  the 
master  cut  the  cable  of  the  best  bower  anchor,  then  upon  the 
ship's  bow,  and  used  that  too  for  mooring  the  ship  to  the  pier. 
He  did  this  fearing  that  another  ship  would  be  adrift  and  come 
down  upon  The  Argo  ;  and  this  in  fact  happened  while  the  cable 
was  being  fastened.  The  hawser  ends  and  towing  lines  broke, 
and  but  for  the  cable  The  Argo  would  have  been  lost.  In  an 
action  by  the  shipowner  for  contribution  from  the  cargo-owner, 
the  question  was  raised  whether  any  of  these  were  general  average 
losses. 

The  plaintiff 's  counsel  abandoned  the  claims  to  contribution 

towards  the  hawser  ends  and  towing  lines,  as  they  were  only 

applied  to  the  ordinary  purposes  of  such  things ;  but  he  pressed 

for  the  claim  in  respect  of  the  cable.     And  that  was  allowed. 

Lord  Kenyon,  C.  J.,  said :    "  All  ordinary  losses  and   damages 

sustained  by  the  ship  happening  immediately  from  the  storm  or 

perils  of  the  sea  must  be  borne  by  the  shipowner.     But  all  those 

articles  which  were  made  use  of  by  the  master  and  crew  upon 

the  particular  emergency,  and  out  of  the  usual  course,  for  the  benefit 

of  the  whole  concern,  and  the  other  expenses  incurred,  must  be 

paid  proportionably  by  the  defendant  as  general  average  "  (w). 

Working  ^^  ^^^  Bona  (v),  the  question  arose  whether  the  act  of  working 

eiigmes  on       g,  steamer's  engines  for  the  purpose  of  getting  her  off  a  strand, 

on  which  she  was  hard  and  fast,  was  a  general  average  act.    The 

consequent  damage  to  the  engines  had  been  allowed  in  general 

average,  under  York- Antwerp  rules,  which  formed  part  of  the 

contract ;  and  the  actual  question  in  the  case  was  whether  the 

coal  consumed  in  working  the  engines  should  also  be  allowed. 

This  was  considered  to  depend  upon  whether  the  use  of  the 

engines  was,  at  law,  a  general  average  sacrifice.    If  that  was 

true,  the  coal  formed  part  of  the  sacrifice.     The  Court  of  Appeal, 

affirming  Sir  Francis  Jeune,  P.,  held  that  it  was  true  (x). 

(u)  1  East,  at  p.  227.  pended  on  "  whetner  the  engines  were 

(?))  64:  L.  J.,  P.  62;  (1896)  P.  125;  7  used  not  only  under  unusual  circum- 

Asp.  M.  C.  557.  stances,  but  in  an  unusual  manner." 

(^)  Lord  Bsher  said  the  question  de-  .~ .  .  "The  captain  of  the  ship  is  there 
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384.  These  cases  seem  to  show  that  the  distinction  is  to  he    Sect.  384. 
drawn  between  the  use  of  things  for  their  ordinary  purposes,  and  The  use  must 

have  been  one 
not  intended. 


the  use  of  them  in  ways  for  which  they  were  not  intended  (y).  ^""^^  ^^''''  °^^ 


That  view  is  also  confirmed  by  the  following  cases. 

In  Wilson  v.  Bank  of  Victoria  (z)  a  clipper  ship  with  auxiliary 
steam-screw  had  been  rendered  incapable  by  sailing  by  collision 
with  an  iceberg.  She  reached  a  port  of  refuge  by  means  of  her 
engines :  and  without  stopping  there  to  restore  her  sailing  powers, 
took  on  board  a  fresh  supply  of  coal,  and  steamed  all  the  way 
home.  This  involved  an  expenditure  in  coal  much  greater  than 
would  generally  occur  on  such  a  voyage,  with  such  a  ship.  But 
it  did  not  entitle  the  shipowner  to  claim  general  average  con- 
tribution. 

In  Harrison  v.  Bank  of  Australasia  (a)  a  sailing  ship  was  pro-  Burning 
vided  with  a  donkey  engine,  which  was  adapted  for  pumping  the  ^^^^^  ^^^'^^^ 
ship  and  doing  other  work :  and  without  the  engine  ten  more  hands 
would  have  been  required  to  work  her.  Constant  pumping  having 
become  necessary,  and  the  supply  of  coals  having  been  reduced  to 
about  1^  tons,  the  captain  prudently  directed  that  some  spare  spars 
and  wood,  which  were  part  of  the  ship's  stores  and  not  intended 
to  be  used  as  fuel,  should  be  cut  up  to  use  with  the  coal.  The  ship 
could  not  have  been  kept  afloat  without  working  the  engine.  The 

to  do  what  he  ought  to  do  for  the  benefit  the  cases  which  have  been  brought  before 

of  both  shipowner  and  cargo-owner,  and  us,  and  I  am  not  going  to  overrule  any 

his  duty  is  to  do  everything  that  he  can  case  ;  but  I  am  dealing  with  the  case  of  a 

do  to  save  both  ship  and  cargo.     That  ship  hard  and  fast  on  the  ground.    That 

is  undoubted.     The  ship  was  aground,  is  not  the  normal  condition  of  the  ship, 

and  had  been  so  for  several  days.    She  The  normal  condition  of  the  ship  is  to 

was  so  far  aground  that  she  could  not  be — except  in  mud  harbours — afloat  in 

be  got  ofi  without  some  extraordinary  the  water.     The  manoeuvre  which  this 

effort.    It  is  found  here  that  what  the  captain  determined  to  follow,  knowing 

captain  did  he  did  with  the  intent  to  that  it  was  a  dangerous  manoeuvre  to 

endeavour  to  save  both  ship  and  cargo.  the  property  of  his  owners,  was  to  use 

It  really  is  not  disputed  that  he  was  the  engines  so  as  to  force  the  ship  off 

intentionally  running  a  great  risk  of  the  ground.  .  .  .  That  is  not  using  the 

injury    to    the    machinery.      He    was  ship  and  her  equipment  in  the  ordinary 

attempting  intentionally  to  do  what  he  way.    It  is  putting  them  to  an  abnormal 

knew  to  be  a  dangerous  operation.    But  use    intentionally   for   the   purpose  of 

it  is  said  that  he  only  used  the  ship  and  saving  the   ship   and   cargo   from   the 

her  powers,  and  that  however  much  he  imminent  danger  in  which  they  were." 

did  that,  if  he  only  used  the  ship  and  (y)  Arn.  (7th),  s.  932  ;  Lowndes  (4th) , 

her  powers  in  the  ordinary  way  in  which  pp.  95,  116. 

■a,  ship  and  her  powers  are  to  be  used,  (2)  (1867)  36  L.  J.,  Q.  B.  89 ;  L.  E., 

then  it  cannot  be  brought  within  the  2  Q.  B.  203. 

doctrine  of  general  average.    I  agree  to  (os)  (1872)  41  L.  J.,  Ex.  36  ;  L.  R., 

that.     That  doctrine  will  solve  some  of  7  Ex.  32,  cited  supra,  s.  368. 
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Sect.  384.  shipowner  claimed  contribution  towards  (1)  the  value  of  the  spars 
and  wood  burnt  for  the  donkey  engine,  (2)  the  cost  of  some  extra 
coal  afterwards  obtained  for  pumping,  and  (3)  the  damage  done  to 
the  engine.  It  was  held  that  his  claim  was  just  as  to  (1),  but  not 
as  to  (2)  or  (3). 

In  an  American  ease  contribution  was  claimed  for  damage 
caused  by  the  breakdown  of  a  shaft  which  had  been  repaired  tem- 
porarily at  sea,  and  had  been  worked  in  that  state.  The  claim  was 
disallowed  ;  no  sacrifice  had  been  intended  by  the  working  (6). 

The  taoklo,  385.  The  tackle  and  stores  provided  for  the  ship  must  have  been 

bee"reason-^^  reasonably  sufficient  for  the  voyage,  having  regard  to  what  might 

ably  suffi-        be  anticipated,  or  the  shipowner  will  not  be  allowed  to  treat  as  a 

general  average  sacrifice  the  destruction  of  other  things  used  in 

order  to  supply  the  want  of  them. 

In  Robinson  v.  Price  (c),  the  question  again  arose  as  to  the  effect 
of  using  spare  spars  for  fuel.  That  also  was  the  case  of  a  sailing 
ship  furnished  with  a  donkey  engine,  which  could  be  used  for 
pumping.  She  sailed  from  Quebec  for  London,  with  five  tons  of 
coal  on  board  ;  encountered  bad  weather  ;  sprung  a  leak  ;  and  in 
order  to  pump  it  became  necessary  to  use  her  spare  spars  and  part 
of  the  cargo  as  fuel  for  the  engine.  It  was  found  by  an  arbitrator 
that  "the  ship  was  sufficiently  equipped  and  manned  for  the 
voyage,  according  to  the  ordinary  practice  in  equipping  and  man- 
ning such  vessels  for  such  a  voyage,  and  but  for  the  leak  she  would 
have  had  sufficient  pumping  power  on  board  without  using  the 
donkey  engine." 

Lush,  J.,  in  giving  the  judgment  of  the  Queen's  Bench  Division, 
afterwards  affirmed  by  the  Court  of  Appeal,  said :  "  We  think 
that  a  shipper  of  cargo  is  entitled,  in  time  of  peril,  to  the  benefit 
not  only  of  the  best  services  of  the  crew  in  order  to  save  his  goods, 
but  of  the  use  of  all  the  appliances  for  that  purpose  with  which  the 
ship  is  provided.  It  follows  that  where  a  ship  is  fitted  up  with 
auxiliary  steam  pumping  power,  it  is  the  duty  of  the  owner  to 
make  some  provision  for  supplying  the  engine  with  fuel.  Not  that 
he  is  bound  to  have  on  board  enough  for  every  possible  emergency  ; 
but  he  is  bound  to  have  a  reasonable  supply,  having  re§ard  to  the 
nature  of  the  voyage,  the  season  of  the  year,  the  quality  of  the 

(J)  Van  den  Toornr.Leeming,  (1897)  (c)  (1877)   46  L.   J.,   Q.  B.  551;   2 

79  Fed.  Kep.  107.  Q.  b.  D.  91,  295. 
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cargo,  the  condition  of  the  ship,  and  what  experience  has  shown  Sect.  385. 
to  be  prudent  to  provide  against  under  those  conditions.  If  he  fails 
to  do  so  he  cannot  call  upon  the  owners  of  cargo  to  contribute 
towards  that  reasonable  supply.  That  would  be  to  make  them  pay 
for  that  which  he  ought  to  have  provided  at  his  own  expense.  If 
under  such  circumstances  the  opportunity  occurs  during  a  time  of 
peril  of  buying  coals  from  a  passing  steamer,  we  think  it  clear  that 
he  could  not  charge  their  cost  as  an  extraordinary  expenditure 
entitling  him  to  general  average. 

"  That  statement  of  the  case  not  being  so  explicit  as  it  might 
have  been  upon  this  point,  we  thought  it  right  to  send  it  back  to 
the  learned  counsel  who  settled  it  between  the  parties  to  find  from 
the  evidence  he  had  taken  one  way  or  the  other  upon  the  question. 
He  has  returned  it  to  us  with  a  statement  as  follows  :  '  I  find  that 
The  John  Baring,  when  she  left  Quebec,  had  on  board  a  reasonable 
supply  of  coal  for  the  donkey  engine  for  pumping  purposes.'  This 
finding  concludes  the  defendants.  The  prima  Jacie  claim  to  general 
average  contribution  is  not  displaced  by  any  default  on  the  part  of 
the  owner,  and  our  judgment  must  be  for  the  plaintiff." 

386.  In  practice,  there  is  considerable  difficulty  in  applying  the  Rules  ob- 

SGrvfid.  in 
principles  thus  laid  down;  and  some  of  the  practical  rules  followed  practice. 

by  adjusters  are  perhaps  more  liberal  to  shipowners  than  the  test 
of  abnormal  use  would  sanction.  Where  spare  spars  and  tackle 
and  sails  are  used  to  construct  a  "  jury  rig,"  or  temporary  means 
of  sailing  the  vessel,  or  for  other  occasional  contrivances  to  avert 
danger,  any  damage  done  to  them  in  consequence  is  treated  as  a 
general  average  loss.  And  where  a  ship  is  stranded,  damage  done 
to  her,  or  to  her  tackle,-  in  towing  her  off,  or  to  her  sails,  or  pro- 
peller, or  machinery,  in  backing  her  off,  is  treated  as  a  general 
average  loss  {d) ;  as  also  is  the  coal  used  in  working  the  engines 

(i)  The  Bona,  64  L.  J.,  P.  62  ;  (1895)  ship,  cargo  and  freight,  or  any  of  them, 

P.  125;  7  Asp.  M.   C.  557;   Lowndes  by  carrying  a  press  of  sail,  shall  be  made 

(Ith),   pp.   95,    117,    119.     The    York-  good  as  general  average. 

Antwerp  Eules  on  this  subject  are  as  VII.  Damage   caused   to   machinery 

follows  : —  and  boilers  of  a  ship,  which  is  ashore 

VI.  Damage  to  or  loss  of  sails  and  and  in  a  position  of  peril,  in  endeavour- 
spars,  or  etflier  of  them,  caused  by  ing  to  refloat,  shall  be  allowed  in  general 
forcing  a  ship  off  the  ground,  or  by  average,  when  shown  to  have  arisen 
driving  her  higher  up  the  ground,  for  from  an  actual  intention  to  float  the 
the  common  safety,  shall  be  made  good  ship  for  the  common  safety  at  the  risk 
as  general  average  ;  but  where  a  ship  is  of  such  damage, 
afloat,  no  loss  or  damage  caused  to  the  IX.    Cargo,    ship's     materials,    and 
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Sect.  386.  for  that  purpose  (e).  So,  where  sails  or  hawsers  are  used  so  as  to 
expose  them  to  greater  risks  than  was  intended  :  as  where  a  top- 
gallant sail  is  used  as  a  top-sail,  or  a  hawser  in  place  of  a  chain  for 
anchoring  in  a  tide-way  (_/). 
Is  the  test  of  It  is  difficult  to  regard  the  test  of  intended  use  as  in  all  cases 
satisfactory  1  Satisfactory.  The  use  of  a  hawser,  sail,  or  other  appliance  in  a 
manner  not  originally  intended  is  no  doubt  generally  evidence  of 
an  intentional  sacrifice;  whereas  damage  sustained  while  the  thing 
is  being  used  for  the  purpose  for  which  it  was  intended  will 
generally  be  an  ordinary  incident  of  the  voyage,  an  instance  of 
tools  broken  or  spoilt  in  working.  But  there  may  well  be  a 
sacrifice,  an  intentional  giving  away  of  a  thing  for  the  common 
safety,  under  circumstances  of  extraordinary  emergency,  and  yet 
that  thing  may,  have  been  used  in  the  very  place  and  manner  for 
which  it  was  designed.  And,  on  the  other  hand,  things  may  be 
used  in  an  unusual  way  without  any  intention  of  sacrificing  them. 
The  test  of  use,  or  abuse,  has  been  justified  on  the  ground  that  the 
shipowner  is  not,  by  his  contract,  under  any  obligation  to  destroy 
or  injure  his  ship  or  her  appliances  (c/).  But  that  seems  to  be  a 
mistaken  view.  It  cannot  be  said  that  performance  of  the  contract 
has  been  prevented  by  an  excepted  peril  when  the  danger  could  be 
averted  by  burning  spare  spars,  or  by  using  sails  or  hawsers, 
which  were  available,  though  they  were  not  meant  for  the  par- 
ticular work.  It  is  not  true,  as  already  pointed  out(/i),  that  the 
rule  of  contribution  does  not  apply  until  the  obligations  of  the 
contract  have  been  exhausted.  Such  a  view  would  shut  out 
numerous  cases  in  which  the  right  to  contribution  is  thoroughly 
established.  The  rule  of  contribution  is  a  provision  of  the  law 
which  applies  under  special  circumstances,  independently  of  the 
contract ;  and  the  limitalions[of  it  must  be  sought  in  the  principles 
of  that  law  (i). 
Where  a  common  danger  to  the  whole  adventure  has  arisen,  not 

stores,  or  any  of  them,  necessarily  burnt  owner,   and    credited    to    the   general 

for  fuel  for  the  common  safety  at  a  time  average. 

of  peril,  shall  be  admitted  as  general  (e)  The  Bona,  64  L.  J.,  P.  62  ;  (1895) 

average  when,  and  only  when,  an  ample  P.  195  ;  7  Asp.  M.  C.  557. 

supply  of  fuel  had  been  provided  ;  but  (/)  See  Lowndes  (4th),  112 — 114. 

the    estimated   quantity  of  coals  that  (^)  See  Lowndes  (4th),  pp.  115,  116  ; 

would  have  been  consumed,  calculated  McArthur,  Insurance  (2nd),  p.  181. 

at  the  price  current  at  the  ship's  last  {K)  Supra,  s.  382. 

port  of  departure  at  the  date  of  her  (i)  See  supra,  s.  373b, 

leaving,  shall  be  charged  to  the  ship- 
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from  ordinary  incidents  of  the  voyage  but  accidentally,  and  the    Sect.  386. 

master  has  intentionally  sacrificed  something  to  avoid  that  danger, 

we  have  the  ingredients  of  a  general  average  act.     There  must  be 

an  extraordinary  common  danger,  and  a  conscious  giving  away  of 

something  to  meet  it.     If  the  condition,  stated  by  Lord  Kenyon  (/«) , 

that  the  thing  given  must  have  been  used  "out  of  the  usual 

course  "  means,  in  addition  to  this,  that  the  use  must  have  been 

in  an  extraordinary  manner,  it  is  difficult  to  see  on  what  principle 

it  rests  (i). 

387.  Another  form  of  sacrifice  of  the  ship,  which  has  given  rise  is  voluntary 
to  much  difference  of  opinion,  occurs  where  she  is  intentionally  general 
run  ashore.      This  may  be  done  in  order  to  avoid  a  capture,  or  ^"'^^^s&  ^<=' 
foundering  in  deep  water ;    or,  where  it  is  practically  inevitable 
that  she  will  go  ashore  somewhere,  the  master,  rather  than  wait 
and  run  the  risk  of  doing  so  at  a  place  where  everything  will  be 
lost,  may  select  a  favourable  spot  and  drive  her  ashore  at  once, 
in  the  hope  of  saving  the  cargo,  and  perhaps  ultimately  the  ship 
also.     Is  the  resulting  damage  or  loss  of  the  ship  to  be  treated,  in 
such  cases,  as  a  general  average  loss  ? 

In  Abbott  on  Shipping  {m),  it  was  laid  down  that  "  damage 
voluntarily  done  to  a  ship  by  cutting  its  decks  or  sides  in  order  to 
facilitate  a  necessary  jettison,  or  by  running  it  on  a  rock,  shallow 
or  strand,  to  avoid  the  danger  of  a  storm,  or  of  an  enemy,  and 
the  expense  of  recovering  the  ship  from  this  latter  situation  .... 
are  to  be  sustained  by  a  general  contribution."  And  Arnould, 
taking  the  same  view  (n),  said  that,  where  the  ship  is  recovered 
after  such  a  voluntary  stranding,  "  there  is  no  rule  more  clearly 
established  than  this  by  the  uniform  course  of  maritime  law  and 
usage." 

Where  the  ship  is  ultimately  lost,  but  the  cargo  saved,  there 
has  been  more  diversity  of  opinion  ;  but^Arnould  appears  to  have 
held  to  the  view  that  the  loss  would  still  be  a  general  average 
loss.     And  on  principle  there  seems  to  be  no  distinction  (o). 

(7i)  Birkleyti.  Presgrave,  (1801)  1  East,  Abbott. 
220.  (»)  Arn.  (2nd)  915  ;  Arn.  (7th)  ss.  937 

(0  Covington  v.  Eoberts,  and  some  of  et  seq.    But  of.  Macl.  675. 
the  other  cases  cited  above  in  s.  383,  (o)  Per  Story,  J.,  Columbian  Ins.  Co.     ' 

seem,  however,  to  require  a  limitation  of  v.  Ashby,  (1839)  13  Pet.  S.  C.  R.  331. 

the  kind.'  See  Lowndes'  note  on  the  history  of  the 

(m)  5th  ed.  p.  349.    This  edition  was  distinction  which  has  been  drawn  :  Gen. 

published  in  1827,  during  Lord  Tenter-  Av.  (4th),  p.  146, 
den's   life,   by   his    son,   John   Henry 
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Sect.  387.  Lowndes,  in  a  careful  discussion  of  this  question,  in  the  third 
edition  of  his  work  on  General  Average,  agreed  with  the  view  that 
a  voluntary  stranding  is  a  general  average  act  where  the  master 
has  thrown  away  a  substantial  chance  of  saving  the  ship ;  but 
considered  it  to  be  not  so  if  she  must  inevitably  have  been  lost, 
irrespective  of  the  stranding.  And  he  gave  two  illustrations ; 
one  in  which  the  master,  seeing  that  the  vessel  is  helpless,  and  if 
left  alone  must  inevitably  go  aground,  voluntarily  puts  her  upon 
sand ;  and  another  in  which  a  ship  is  leaking  at  a  rate  which 
cannot  be  kept  under  by  the  pumps,  and  is  so  distant  from  a  port 
that  she  must  necessarily  sink  unless  run  ashore.  His  view  was 
that  in  such  cases  there  is  no  sacrifice  by  the  stranding  (jo) ; 
agreeing  in  this  with  Benecke  (g),  though  he  denied  the  correct- 
ness of  Benecke's  doctrine,  that  there  is  no  real  sacrifice  where 
there  is  no  alternative  to  a  loss  of  the  thing  sacrificed. 

But  in  his  last  (4th)  edition,  Lowndes  seems  to  have  partly 
altered  his  view,  coming  to  the  conclusion  that  a  voluntary  strand- 
ing to  avoid  an  inevitable  loss  of  some  other  kind — e.g.,  by  sinking 
in  deep  water,  burning  or  capture,  would  be  a  general  average 
sacrifice ;  but  not  so  a  stranding  which  only  anticipated  an 
inevitable  grounding  in  some  place  (r). 

If,  indeed,  the  condition  of  the  ship  were  desperate,  from  a 
danger  which  affected  her  only,  and  not  both  her  and  the  cargo, 
the  case  would  be  similar  to  that  of  the  wrecked  mast  in  Shepherd 
V.  Kottgen  (s).  But  that  is  not  the  position.  The  danger  is  a 
common  one,  and  though  it  may  be  really  impossible  to  save  the 
ship,  and  yet  possible  to  partly  save  the  cargo,  this  last  depends 
upon  a  voluntary  giving  up  of  any  seeming  chance  there  may  be 
for  the  ship.  The  grounds  of  policy  which  have  been  above 
referred  to  as  an  answer  to  Benecke's  doctrine  therefore  apply  to 
this  case  also.  If  that  doctrine  is  applicable  to  cases  of  voluntary 
stranding,  it  should  also  apply  to  other  cases,  such  as  that  put  by 
Benecke  of  a  mast  which,  though  at  present  safe,  must  go  if 
anything  is  to  be  saved  if). 

It  must  be  388.  But  to  be  a  general  average  act  the  stranding  must  really 

tary.^  ^° ""'    ^^  Voluntary,   and  it  does   not   seem  reasonable  to   call  that 

(p)  Lowndes  (3rd),   p.    61;  and  see  («)  (1877)  47  L.  J.,  C.  P.  67  ;  2C.P.  D. 

York-Antwerp  Rules,  1890,  V.,  App.  C.  585. 

(?)  Benecke,  p.  219.  (t)  Benecke,  p.  170.    Su-pra,  a.  371. 
(r)  See  Lowndes  (4th),  pp.  138—141. 
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voluntary  which  merely  anticipates  a  clear  necessity.    If  the  ship     Sect.  388. 
is  on  the  point  of  going  on  to  the  rocks,  the  stranding  does  not 
become  voluntary  because  the  master  chooses  to  go  stem  on  to 
them  instead  of  broadside,  or  at  one  spot  rather  than  at  another. 

Where  the  cable  of  a  ship,  drifting  with  anchor  down,  was 
slipped  when  she  was  about  to  go  ashore,  it  was  held  that  there 
was  not  a  voluntary  stranding,  though  the  slipping  hastened  it, 
and  gave  a  better  chance  of  saving  the  lives  on  board  {u) .  It 
was,  however,  found  that  the  vessel  substantially  stranded  "  in 
the  same  place,  under  the  same  conditions,  and  with  the  same 
results  to  cargo  "  as  would  have  happened  if  there  had  been  no 
slipping. 

The  subject  has  not  apparently  been  before  our  Courts.  But 
it  seems  probable  that  losses  by  a  stranding  would  be  held  to  be 
general  average  losses  where  that  has  been  really  a  voluntary  act, 
although  done  in  a  hopeless  extremity ;  and  that  the  rule  would 
be  the  same  whether  the  ship  were  saved  or  not  (x). 

389.  In  the  United  States  the  question  has  been  repeatedly  Kuie  in  the 
before  the  Courts,  and  the  rule  that  a  voluntary  stranding  may  °^  ^ 
be  a  general  average  act,  whether  the  ship  be  saved  or  lost,  is 
well  established.  The  principal  cases  appear  to  be  Sims  v. 
Gurney  {y),  decided  in  1812  in  the  Supreme  Court  of  Pennsyl- 
vania;  Columbian  Insurance  Co.  v.  Ashby  (z),  1839,  in  the 
Supreme  Court  of  the  United  States ;  and  Barnard  v.  Adams  (a), 
1850,  in  the  same  Court. 

In  Sims  v.  Gurney  the  vessel  had  been  at  anchor  in  a  bay,  her 
cables  had  parted,  and  an  attempt  had  been  made  without 
success  to  get  out  to  sea.  This  proving  impracticable,  she  was 
run  up  the  bay  again,  and  was  put  on  to  the  shore  at  the  place 
which  seemed  most  favourable,  those  on  board  being  of  opinion 
at  the  time  that  she  must  go  ashore  somewhere. 

(u)  Shoe  V.  Low  Moor  Iron  Co.,  (1891)  (1899)  2  Q.   B.  356  ;  4  Com.  Ca.  256  ; 

49  Fed.  Bep.  252  ;  46  Fed.  Kep.  125.  Bigham,  J.,  said  that  he  believed  the 

(k)  In  Whitecross  "Wire  Co.  v.  Savill,  English  law  to  be  the  same  as  that  laid 

(1882)  8  Q.  B.  D.  653,  at  p.  663,  Brett,  down  by  Story,  J.,  in  Columbian  Ins.  Co. 

L.  J.,  said,  that  if  the  vessel  had  been  v.  Ashby,  infra, 

scuttled  (to  extinguish  a  fire),  the  owners  {y)  (1812)  4  Binn.  513. 

would  have  been    entitled  to  general  (z)  (1839)  13  Pet.  S.  C.  E.  331  ;  cited 

average  contributions  to  the  expenses  of  Am.  (2nd)  918. 

raising  and  repairing  her.    In  Iredale  v.  (a)  (1850)  10  How.  270. 
China,  &c.  Co.,  68  L.  J.,  Q.  B.  1021  ; 
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Sect.  389.  Tilghman,  C.  J.,  said,  "  It  is  said  for  the  defendants  that  the 
ship  must  have  gone  ashore  somewhere,  and  it  made  no  difference 
where  that  shore  was ;  that  there  was  no  advantage  in  taking  the 
course  that  was  taken,  and  that  the  ship  was  exposed  to  no 
greater  danger  than  she  would  have  been  if  the  course  had  not 
been  altered.  It  is  not  necessary  that  the  ship  should  be  exposed 
to  greater  danger  than  she  otherwise  would  have  been  to  make  a 
case  of  general  average.  It  is  sufficient  if  a  certain  loss  is 
incurred  for  the  common  benefit." 

In  Columbian  Insurance  Co.  v.  Ashby  (b),  the  vessel  had 
dragged  her  anchors  until  she  struck  on  the  shoals,  and  the  master 
had  then  slipped  his  cables  and  run  her  ashore.  Story,  J.,  said, 
"  The  intention  is  not  to  destroy  the  ship,  but  to  place  her  in  less 
peril,  if  possible,  as  well  as  the  cargo.  The  act  is  hazardous  to 
the  ship  and  cargo,  but  it  is  done  to  escape  from  a  more  pressing 
danger  :  such  as  a  storm  or  the  pursuit  of  an  enemy  or  pirate." 

In  Barnard  v.  Adams  (c),  the  instruction  to  the  jury  had  been 
as  follows : — The  evidence  was  "  that  when  the  vessel  was  with- 
out any  means  of  resisting  the  storm,  and  her  going  ashore  upon 
a  rocky  and  more  dangerous  part  of  the  shore  was  in  his  opinion 
inevitable,  he  did  intentionally,  and  for  the  better  security  of  the 
property  and  persons  engaged  in  the  adventure,  give  her  a  direc- 
tion to  what  he  supposed  to  be,  and  what  proved  to  be,  a  part  of 
the  shore  where  she  could  lie  more  safely.  These  facts  if  credited 
by  you  constitute  in  judgment  of  law  a.  voluntary  sacrifice  of  the 
vessel,  and  for  such  sacrifice  the  plaintiffs  are  entitled  to  recover 
as  general  average."  This  direction  was  approved  by  the 
majority  of  the  Supreme  Court.  It  was,  however,  interpreted 
to  mean,  that  "  if  they  believed  there  was  an  imminent  peril  of 
being  driven  '  on  a  rocky  and  dangerous  part  of  the  coast '  where 
the  vessel  would  have  been  inevitably  wrecked,  with  loss  of  ship, 
cargo  and  crew,  and  that  this  immediate  peril  was  avoided  by 
voluntarily  stranding  the  vessel  on  a  less  rocky  and  dangerous 
part  of  the  coast,  whereby  the  cargo  and  crew  were  saved 
uninjured,  then  they  should  find  for  the  plaintiffs." 

Daniel,  J.,  however,  delivered   a  dissenting  judgment.    He 

(J)  Supra.  The  point  chiefly  discussed  was    lost ;    overruling    Broadhurst   v. 

in  and  decided  by  this  case  was,  that  Columbian  Ins.   Co.,   (1812)    9    Johns 

the  loss  by  stranding  was  not  the  less  a  N.  Y.  R.  9. 

general  average  loss  because  the  ship  (c)  (1850)  10  How.  270. 
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relied  on  the  fact  that  the  condition  of  the  vessel  had  been  hope-    Sect.  389. 


"  She  had  lost  all  her  anchors,  was  in  the  midst  of  a 
hurricane,  and  drifting  to  the  shore  under  a  force  which  the 
witness  explicitly  says  nothing  could  resist.  He  therefore  did 
not  elect  to  run  her  ashore,  or  to  make  a  sacrifice  for  the  general 
good ;  he  only  sought  to  save  her  as  far  as  possible  from  danger 
or  injury.  It  appears  to  me  to  be  no  slight  paradox  to  assert  that 
a  man  is  the  positive  and  controlling  agent  in  the  accomplish- 
ment of  an  effect  which  he  merely  suffers,  and  which  is  forced 
upon  him  by  a  power  that  he  is  wholly  unable  to  resist  or 
influence  ;  and  that  it  is  equally  paradoxical  to  declare  that  we 
elect  and  seek  a  sacrifice  or  a  peril  from  which  we  are  most 
anxiously  fleeing." 

Where  in  making  a  voluntary  strand  a  mistake  was  made  as 
to  the  character  of  the  ground,  and  the  ship  was  damaged  to 
an  unexpected  extent,  the  whole  loss  was  still  attributed  to  this 
voluntary  act,  and  was  treated  as  general  average  (d). 

The  law  on  the  subject  in  the  United  States  is  stated  in 
PMllips  on  Insurance  as  follows : — "  On  the  whole,  then,  if  the 
intentional  stranding  is,  under  the  particular  circumstances,  the 
direct  result  of  voluntary  agency,  rather  than  of  the  action  of 
the  elements,  and  the  actual  stranding  is  another  than  the  one 
impending,  and  not  merely  an.  incidental  and  inconsiderable 
modification  of  it,  the  case  is  one  for  general  average  "  (e). 

390.  Another  case  of  sacrifice  for  the  general  safety  is  where  Damage  in 
damage  is  done  to  the  ship  or  to  the  cargo  in  putting  out  a  fire  on  f^g™f^,'^  ' 
board.    If  water  be  poured  into  the  ship's  hold,  or  if  the  ship  be 
scuttled,  in  order  to  put  out  a  fire,  and  cargo  be  thereby  damaged, 
that  is  general  average  damage  (/). 

In  Whitecross  Wire  Co.  v.  Savill  (g),  the  ship  had  arrived  at 
her  destination  and  had  partly  discharged  her  cargo.  She  lay 
alongside  a  wharf  where  the  depth  at  high  water  was  22  feet,  and 

(d)  Norwich,  &o.  Co.   v.  Ins.  Co.  of  Achard  d.  Ring,  (1874)  31  L.T.  647.   See 
N.  America,  (1902)  118  Fed.  Eep.  307.  York-Antwerp    Rules,   III.,   App.    C.  ; 

(e)  Phillips,  Ins.  1313.     Cf.  Parsons,  under  that   rule    no   compensation    is 
M.  Ins.  II.  p.  243.  made  for  "  damage  to  such  portions  of 

(/)  Whitecross  Wire    Co.  v.  Savill,  the  ship  and  bulk  cargo,  or  to  such 

(1882)  51  L.  J.,  Q.  B.  426  ;  8  Q.  B.  D.  separate  packages  of  cargo,  as  have  been 

653  ;  4  Asp.  M.  C.  531  ;  Pirie  v.  Middle  on  fire." 

Dock  Co.,  (1881)  44  L.  T.  426  ;  Stewart  (^)  (1882)    51   L.   J.,   Q.   B.  426;    8 

V.  West  India  and  Pacific  S.S.  Co.,  (1873)  Q.  B.  D.  653  ;  4  Asp.  M.  C.  531. 
42  L.  J.,  Q.  B.  191  ;  L.  R.,  8  Q.  B.  88  ; 
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Sect.  390.    she  drew   11   feet.    A  fire  broke  out  in  her  hold,  which  was 

^  extinguished  by  pouring  water  down,  and  the  plaintiff 's  goods  were 

thus  damaged.     It  was  held  by  the  Court  of  Appeal,  affirming 

Pollock,  B.,  that  this  was  a  general  average  sacrifice  of  the  goods. 

Brett,  L.  J.,  said :  "  In  this  case  there  was  imminent  peril  to 
the  whole  adventure  ;  and  if  a  danger  did  exist  such  as  to  make 
the  sacrifice  reasonable,  and  if  a  part  of  the  adventure  was 
sacrificed  for  the  benefit  of  the  whole,  then  a  claim  for  general 
average  arises,  and  it  is  insufficient  to  show  that  complete 
destruction  was  not  imminent.  It  has  been  argued  that  no  total 
loss  of  the  ship  would  have  occurred  in  the  present  case,  because 
she  was  built  of  iron,  and  could  not  be  destroyed  by  fire ;  but  it 
was  proved  that  the  fire  had  got  a  strong  hold  upon  her,  and  it 
would  have  burnt  her  woodwork,  such  as  her  deck  and  masts, 
and  also  her  sails ;  if  the  fire  had  not  been  extinguished,  she 
would  have  been  brought  almost  to  the  state  of  a  wreck.  It  has 
been  said  that  the  defendant's  vessel  might  have  been  scuttled ; 
but  the  expense  of  raising  and  repairing  her  would  have  entitled 
her  owners  to  a  general  average  contribution ;  and  because  an 
apparently  alternative  mode  of  proceeding  existed,  the  captain 
cannot  be  said  to  have  acted  unreasonably  "  Qi). 

And  where  a  cargo  of  coals  was  on  fire,  and  water  was  poured 
upon  it  to  avert  a  general  loss,  with  the  result  that  the  coal 
which  was  wetted  had  to  be  discharged  and  sold  at  a  port  of 
refuge,  it  was  held  that  there  must  be  contribution  to  the  freight 
thereby  lost  (i). 

It  has  been  held,  in  the  United  States,  that  where  the  damage 
to  the  cargo  partly  arises  from  an  act  of  sacrifice,  and  partly 
from  the  accidental  peril  apart  from  sacrifice,  and  the  two.are 
not  susceptible  of  separation,  so  that  the  amount  of  the  damage 
due  to  the  sacrifice  cannot  be  distinguished,  no  part  of  it  should 
be  made  good  in  general  average  (k). 


General 
average 
expenditure. 


General  Average  Expenditure. 

391.  Next  as  to  expenditure  incurred  to  avert  a  peril  which  is 
imminent  to  ship  and  cargo.     "  In  order  to  give  rise  to  a  charge 


(7i)  Whitecross  Wire  Co.  v.  Savill, 
(1882)8  Q.  B.  Cat  p.  662. 

(t)  Pirie  •.;.  Middle  Dook  Co.,  (1881) 
ii  L.  T.  426.     Cf.  Greenshields,  Cowie 


&  Co.  v.  Stephens,  77  L.  J.,  K.  B.  985; 
(1908)  A.  C.  431  ;  24  T.  L.  R.  880. 

Q.)  Reliance  M.  I.  Co.  r.  New  York, 
&c.  S.  S.  Co.,  (1896)  77  Fed.  Rep.  317. 
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as  general  average  it  is  essential  that  there  should  be  a  voluntary  Sect.  391. 
sacrifice  to  preserve  more  subjects  than  oneexgosed  to  a  common 
jeopardy ;  but  an  extraordinary  expenditure  incurred  for  that 
purpose  is  as  much  a  sacrifice  as  if,  instead  of  money  being 
expended  for  the  purpose,  money's  worth  were  thrown  away.  It 
is  immaterial  whether  the  shipowner  sacrifices  a  cable  or  an 
anchor  to  get  the  ship  off  a  shoal,  or  pays  the  worth  of  it  to  pay 
those  extra  services  which  get  her  off"  (I). 

"  Wherever,  under  extraordinary  circumstances  of  danger  to 
both  ship  and  cargo,  a  voluntary  sacrifice  of  money  is  made  in  order 
to  save  both  ship  and  cargo,  Gy  the  expenditure  of  which  both 
ship  and  cargo  are  saved,  the  person  who  has  made  the  voluntary 
sacrifice  is  entitled  to  call  upon  the  others  whose  property  has 
been  saved,  by  the  voluntary  sacrifice  made  on  their  behalf  as 
well  as  on  his  own,  for  general  average  contribution  "  (m). 

A  difficulty  arises  respecting  this  rule  similar  to  that  we  have 
noticed  already  in  regard  to  sacrifices  of  ship's  material  {n).  The 
shipowner,  in  the  performance  of  his  contract,  is  bound  to  incur 
those  expenses  which  become  necessary  to  enable  him  to  complete 
the  voyage ;  yet  we  have  to  distinguish  expenses  which  ought  not 
wholly  to  fall  upon  him,  though  they  may  be  incidents  of  the 
voyage  he  has  contracted  to  make. 

392.  It  is  clear  that  the  occurrence  of  unexpedied  circurastances,  The  circum- 
which  give  rise  to  an  unusually  large  expenditure,  is  not^enough.  l^^^^  ^"^l 
For  example,  extra  expenses  of  the  voyage  through  meeting  bad  *°  ^^^^P  ^^^ 
weather,  or  at  the  loading  port  to  avoid  bad  weather,  or  owing 
to  quarantine  or  embargo,  are  not  treated  as  general  average 
expenditures  (o). 

But  if  the  ship  and  (Targo  arejn_pfiril,  and  the  master  can  avoid 
the  danger  byjucm^ing  extraoroRnary  expense,  as  by  putting  into 
a  port  of  refuge,  or  by  employing  men  or  other  vessels  to  render 
assistance  (p),  the  moneys  which  he  properly  pays  or  becomes 
liable  to  pay  in  these  ways  are  general  average  expenses. 

(0  Per  Blackburn,  J.,  Kemp  v.  Halli-  36  L.  J.,  Q.  B.  89  ;  L.  E.,  2  Q.  B.  203  ; 

day,   (1865)   34   L.   J.,    Q.   B.   233,   at  per  Buller,  J.,  in  Da  Costa «.  Newnham, 

p.  242.  (1788)  2  T.  R.  407. 

(m)  Per  Brett,  M.  R.,  Ocean  S.S.  Co.  (^)  As  to  the  difference  between  ordi- 

V.  Anderson,  (1883)   13  Q.   B.  D.  651,  nary  and    extraordinary    pilotage,  see 

p.  662.  Akerblom  o.  Price,  (1881)  50  L.  J.,  Q.  B. 

(m)  Supra,  ss.  882,  386.  629  ;  7  Q.  B.  D.  129  ;  4  Asp.  M.  C.  441. 

(o)  Wilson  V.  Bank  of  Victoria,  (1867) 

C. C.  li   h 
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Sect.  398.  yIq  ■jyiii  discuss,  first,  expenditures  incurred  in  rescuing  the 
ship  and  cargo  when  they  are  at  sea,  or  after  the  ship  has  stranded 
or  sunk ;  and,  secondly,  expenses  incurred  in  putting  into  a  port 
of  refuge  for  the  general  safety. 

Salvage.  393.  Where  effectual  assistance  is  given  to  the  ship  and  cargo 

in  time  of  danger  by  strangers  to  the  ship,  they  become  entitled, 
as  we  have  seen,  to  salvage,  and  can  enforce  that  right  against  the 
property  which  is  saved. 

The  salvage  thus  payable  is  distributed  rateably  over  the  whole 
property  saved  in  proportion  to  values,  similarly  to  general 
average,  though,  as  we  shall  see  later,  there  may  be  a  difference 
as  to  when  the  liability  is  to  be  ascertained.  Owners  who  have 
become  liable  to  pay  salvage  at  a  port  of  refuge  may  become 
exempted  from  it,  by  a  subsequent  loss,  if  it  be  treated  as  general 
average  expenditure  (g).  In  practice,  however,  it  seems  that 
salvage  is  treated  as  a  general  average  loss  or  expenditure  (r). 

Also,  as  in  general  average,  if  the  whole  liability  to  salvage  be 
discharged  by  the  shipowner,  he  is  entitled  to  a  lien  upon  the 
cargo  for  its  proportion  (s). 

Not  generally       394.  But  in  the  strict  sense,  that  is,  as  a  reward  allowed  by 

avlragr  ^^^  to  persons  who   spontaneously  render   services,  in   saving 

expenditure,     property  from  loss  or  damage  at  sea,  not  under  contract  but 

depending  upon  the  rights  given  by  the  law  (t),  salvage  is  not  an 

expenditure  which  falls  within  the  principle  of  general  average. 

Where  a  vessel  has  been  abandoned,  and  is  taken  charge  of  by 
salvors  as  a  derelict,  and  brought  into  safety,  the  case  seems 
very  clear.  It  is  impossible  there  to  say  that  there  has  been  any 
intentional  sacrifice  of  any  part  of  the  property,  or  by  any  one 
of  the  co-a"dventurers,  for  the  benefit  of  the  rest. 

Where  the  services  have  been  rendered  to  a  vessel  which  is 
under  the  control  of  her  master,  with  his  assent,  it  may  at  first 
seem  that  there  is  an  intentional  sacrifice  made  by  him.    But 

(5)  Infra,  ss.  418,  428.  case  (4  A.  C.  at  p.  765),  Lord  Blackburn 

(r)  Lowndes(4th),  pp.  150,  260.    Also  said  that  salvage  had  always  been  re- 

I  understand  that  underwriters  pay  con-  covered  from  underwriters  as  a  loss  by 

tributions    for    salvage,    although    the  the  peril  insured  against. 

policy  may  be  "  free  of  particular  aver-  («)  Briggs  v.   Merchant  Traders,  &c. 

age"  and  notwithstanding  that  salvage  Association,  (1849)  18  L.  J.,  Q.  B.  178  ; 

does  not  come  within  the  sue  and  labour  13  Q.  B.  167;  supra,  s.  353. 

clause:  Aitchison  v.  Lohre,  (1879)   49  [t)  See  per  Brett,  L.  J.,  in  Cargo  ex 

L.  J.,  Q.  B.  123  ;  4  A.  C.  755.    In  that  Schiller,  (1877)  2  P.  D.  145,  at  p.  149. 
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putting  aside  cases  in  which  the  master  employs  the  salvors,  in 
the  sense  of  making  the  shipowner  personally  liable  to  remunerate 
them  for  the  whole  of  their  services  to  ship  and  cargo,  there  is 
here  also  no  sacrifice  by  one  for  the  rest.  The  shipowner  does 
not  become  in  any  way  liable  for  more  than  his  share  of  the 
salvage.  The  salvor's  remedy  is  against  the  property  saved,  or 
against  the  owner  of  that  property,  for  its  share  of  the  salvage 
payable.  His  lien  attaches  to  each  part  of  the  property,  and 
each  part  has  its  own  separate  liability,  which  is  not  shared  by 
the  rest  (u).  It  is  as  though  the  salvors  were  entitled  to  retain 
a  portion  of  each  part  of  the  property  saved  by  them. 

The  liability  for  salvage  falls  immediately  upon  the  different 
adventurers  without  any  need  of  the  doctrine  of  general  average. 
And  thus  neither  the  conditions  nor  the  grounds  for  an  applica- 
tion of  that  doctrine  are  satisfied.  It  will  be  found  that  where 
discussion  has  taken  place  as  to  the  manner  in  which  salvage 
should  be  distributed  over  ship  and  cargo,  it  has  been  held  that 
all  must  contribute  in  proportion  to  their  values  on  the  ground 
of  the  inconvenience  and  impolicy  of  any  other  course  (x).  Were 
the  expenditure  general  average,  there  could  be  no  room  for 
hesitation  on  the  point  (y). 


Sect.  394. 


(w.)  The  Pyrennde,  (1863)  Br.  &  L. 
189  ;  The  Raisby,  (1885)  54  L.  J.,  Adm. 
65  ;  10  P.  D.  lU  ;  5  Asp.  M.  C.  473  ; 
supra,  B.  352.  The  Admiralty  Court- 
does  not  exercise  a  jurisdiction  to  en- 
force general  average  contributions  : 
The  Constancia  (2),  (1846)  2  W.  R. 
487  ;  The  North  Star,  (1860)  29  L.  J., 
Adm.  73  ;  Lush.  45 ;  Cargo  ex  Galam, 
(1863)  33  L.  J.,  Adm.  97  ;  15  E.  R.  883  ; 
2  Moo.  P.  C.  (N.  s.)  216. 

(a)  The  Longford,  (1881)  50  L.  X, 
Adm.  28 ;  6  P.  D.  60 ;  The  Emma  (1), 
(1844)  2  "W.  Rob.  315. 

(y)  Lord  Blackburn  in  Aitchison  v. 
Lohre  (1879)  (4  A.  C.  755,  at  p.  760) 
said  :  "  It  may  be  as  well  here  to  point 
out  that  the  liability  of  the  articles  saved 
to  contribute  proportionably  with  the 
rest  to  general  average  and  salvage,  in 
noways  depends  on  the  policy  of  insur- 
ance. It  is  a  consequence  of  the  perils 
of  the  sea,  first  imposed,  as  regards 
general  average,  by  the  Rhodian  law 
many  centuries  before  insurance  was 


known  at  all,  and,  as  regards  salvage, 
by  the  maritime  law,  not  so  early,  but 
at  least  long  before  any  policies  of  in- 
surance in  the  present  form  were  thought 
of."     And  cf.  per  Lord  EUenborough  in 
Cox  «.  May,  (1815)  4M.'&S.  152,  p.  159. 
In  the  American  case  of  Peters  v.  Warren 
Ins.  Co.  (1841)  (1  Story,  463,  at  p.  468  ; 
quoted  Pars.  M.  Ins.  II.  231)  Mr.  Justice 
Story  said :  "  General  average  is  com- 
monly understood  to  arise  from  some 
voluntary  act  done,  or  sacrifice,  or  ex- 
pense incurred,   for  the  benefit  of  all 
concerned  in  the  voyage  or  adventure  ; 
and  then  it  is  apportioned  upon  all  the 
interests  which  partake  of  the  benefit. 
But  the  mere  fact  that  an  apportion- 
ment is  made  of  a  loss  between  the 
different  parties  in  interest,  if  the  loss 
itself  does  not  arise  from  some  act  done, 
or  sacrifice  or  expense  voluntarily  in- 
curred, for  the  common  benefit,   does 
not  make  it  necessarily  a  case  of  general 
average  by  our  law.   Salvage  is  properly 
a    charge  apportionable  upon  aU  the 
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Sect.  895. 

Payment  by 
shipowner 
does  not 
make  it  so. 


// 


Employed 
salvors. 


395.  Nor  does  payment  by  the  shipowner  of  the  salvage  on  the 
whole  ship  and  cargo,  in  order  to  liberate  them  from-  custody,  and 
so  enable  the  voyage  to  proceed,  make  the  payment  a  general 
average  disbursement  {z). 

The  payment  may  be  beneficial  to  the  whole  adventure ;  but 
it  is  not  made  to  avert  a  danger  then  threatening  its  destruc- 
tion, and  therefore  it  is  not  within  the  principle.  "  A  general 
average  sacrifice  is  an  extraordinary  sacrifice  voluntarily  made 
in  the  hour  of  peril  for  the  common  preservation  of  ship  and 
cargo  "  (a). 

The  cargo's  portion  is  repayable  to  the  shipowner,  not  because 
he  has  made  a  sacrifice,  but  because  the  money  was  due  in 
respect  of  the  cargo,  and  has  been  paid  on  its  account.  A 
payment  of  ransom  to  capiors,  to  induce  them  to  give  up  the 
ship  and  cargo,  is  of  a  different  kind,  and  may  be  a  general 
average  loss  {h).  In  such  a  case  there  is  a  danger  threatening 
destruction  or  loss  to  the  whole  adventure,  and  part  is  given  to 
save  the  rest. 

396.  With  regard  to  CTij??oyei  salvage  services  the  ease  is 
different.  The  remuneration  'which  a  shipowner  undertakes  to 
pay  for  services  to  be  rendered  by  the  salvors  may  be  an  extra,- 
or^inary  liability  prudently  incurred  by  him  for  the  safety  of 
the  ship  and  cargo;  and  thus  his  disbursement  may  be  a  general 
average  expenditure,  to  which  contribution  must  be  made  as 
such  (c). 


interests  and  property  at  risk  in  the 
voyage  which  derive  any  benefit  there- 
from. But  although  it  is  often  in  the 
nature  of  a  general  average,  it  is  far 
from  being  universally  true  that,  in  the 
sense  of  our  law,  all  salvage  charges  are 
to  be  deemed  a  general  average.  On 
the  contrary,  these  charges  are  some- 
times a  simple  average,  or  partial  loss. 
We  must,  therefore,  look  to  the  particu- 
lar circumstances  of  the  case  to  ascertain 
whether  it  be  the  one  or  the  other.'' 

(z)  Svendsen  r.  Wallace,  (1884)  53 
L.  J.,  Q.  B.  385  ;  13  Q.  B.  D.  69.  "  The 
proposition,  that  general  average  in- 
cludes all  extraordinary  expenses 
incurred  for  the  purpose  of  continuing 
the  voyage,  is  not  warranted  by  the 
principle  which  governs  contribution  to 
general  average  "  :  per  Hannen,  J.,  in 


Walthew  u.  Mavroiani,  (1870)  L.  R.,  5 
Ex.  116,  at  p.  126.  And  see  Dobson  u. 
Wilson,  (1813)  3  Camp.  480. 

(a)  Per  Bowen,  L.  J.,  in  Svendsen  v. 
Wallace,  (1884)  13  Q.  B.  D.  at  p.  84. 

(*)  Abbott  (5th),  346;  Macl.  650; 
Hicks  V.  Palington,  (1590)  72  E.  E. 
590  ;  Moore,  297.  The  legality  of  pay- 
ing ransom  to  an  enemy  is  subject  to 
Orders  of  the  King  in  Council,  under 
27  &  28  Vict.  u.  25,  s.  45. 

In  the  U.  S.,  expenses  of  procuring 
the  release  of  ship  and  cargo  from  anest 
by  a  warship,  in  time  of  war,  are  held 
to  be  general  average :  Woods  v.  Olsen, 
(1900)  99  Fed.  Rep.  451. 

(c)  Birkley  «.  Presgrave,  (1801)  1 
East,  220  ;  Kemp  r.  Halliday,  (1866)34 
L.  J.,  Q.  B.  233  i  L.  R.,  1  Q.  B.  620 ;  6 
B.  &  S.  723. 


GENERAL    AVERAGE.  517 

Payments  so  made  are  only  binding  upon  the  owners  of  cargo  Sect.  396. 
so  far  as_  they jyere^asonably  necessary  for  the  safety  of  the 
whole  adventure.  If,  for  example,  a  ship  is  sunk  with  her 
cargo,  and  the  whole  is  raised  together,  at  an  expense  which,  if 
made  good  by  general  average  contributions,  would  throw  a 
burden  on  the  cargo  greater  than  the  cost  of  saving  it  separately, 
the  whole  expense  ought  not  to  be  so  treated  (d). 

In  Anderson  v.  Ocean  S.S.  Co.  (e),  the  claim  was  by  shipowners 
against  cargo  owners  for  contribution  to  a  payment  made  for 
towage  of  the  ship  out  of  a  position  of  danger.  The  amount 
which  the  captain  had  agreed  to  pay  for  the  service  was  very 
large,  but  the  jury  found  that  it  was  not  unreasonable.  In  the 
House  of  Lords,  however,  a  new  trial  was  considered  necessary; 
that  it  might  be  left  to  the  jury  to  say  how  much  of  the  agreed 
sum  was  properly  chargeable  as  a  general  average  expenditure. 
Lord  Blackburn  said :  "  I  think,  therefore,  that  it  was  quite  clear 
that  there  was  a  contract  binding  on  the  owners  of  The  Achilles 
to  pay  this  sum  of  2,691?.  19s.  6d.  to  the  owners  of  The  Shanghai. 
Whether  it  was  made  by  themselves  or  by  their  master  for  them 
is,  as  far  as  regards  the  binding  of  the  owners  of  The  Achilles, 
unimportant.  But  neither  the  owners  of  the  ship  nor  their 
master  have  authority  to  bind  the  goods,  or  the  owners  of  the 
goods,  by  any  contract.  The  master  has,  I  think,  authority  to 
make  for  his  owners  all  disbursements  which  are  proper  for  the 
general  purposes  of  the  voyage,  and  when  once  those  disburse- 
ments are  paid  for,  either  by  the  master  out  of  funds  belonging 
to  the  owners  which  the  master  has,  or  by  funds  which  the 
owners  themselves  apply  to  discharge  a  contract  which  they 
either  could  not  dispute  because  the  master  had  bound  them  to 
make  it,  or  did  not  choose  to  dispute,  I  think  that  the  disburse- 
ment, in  so  far  as  it  is  a  disbursement  for  the  salvation  of  the 
whole  adventure  from  a  common  imminent  peril,  may  properly  be 
charged  to  general  average.  But  I  think  that  there  is  neither 
reason  nor  authority  for  saying  that  the  whole  amount  which 
the  owners  of  the  ship  choose  to  pay  is,  as  a  matter  of  law,  to  be 
charged  to  general  average.  And  though  I  quite  agree  that 
there  is  some  evidence  here  that  The  Achilles  and  her  cargo 

(_d)  See  per  Blackburn,  J.,  Kemp  v.  L.  J.,  Q.  B.  161 ;  10  A.  C.  107;  13  Q.  B. 

Halliday,  (1866)  3i  L.  J.,  Q.  B.  233,  at  D.  651 ;   5  Asp.  M.  C.  202.     Of.  Aker- 

p.  243.  Mora  v.   Price,  (1881)  50  L.  J.,  Q.  B. 

(e)  (1884)  54  L.  J.,  Q.  B.   192  ;   53  629 ;  7  Q.  B.  D.  129  ;  4  Asp.  M.  0.  441. 


618  .      THE    VOYAGE. 

Sect.  396.  were  both  in  danger,  and  were  both  saved  by  the  services  of  The 
Shanghai,  and  though  I  also  agree  that  it  is  not  a  question  of 
law  whether  the  amount  of  the  sum  charged  as  a  disbursement 
was  exorbitant  or  not,  still  I  cannot  find  that  any  question  as  to 
the  amount  was  submitted  to  the  jury." 

Expense  in  397.  Next  as  to  operations  undertaken  to  save  a  ship,  and 

and  olrgo^      Cargo  in  her,  after  she  has  sunk  or  stranded,  by  means  of  men 
after  strand-    and  apparatus  employed  for  the  purpose. 

Expenses  incurred  in  saving  both  ship  and  cargo  together,  as 
by  raising  a  ship  that  has  sunk,  or  dragging  her  off  a  bank  while 
still  loaded,  are  general  average  expenses ;  with  the  limitation, 
however,  that  the  burden  thus  thrown  on  the  cargo  must  not  be 
greater  than  the  cost  of  saving  it  by  itself  (/). 

But  where  the  cargo  or  some  of  it  is  discharged  first,  and  the 
ship  is  got  off  subsequently,  the  case  is  more  difficult.  We  have 
to  consider  (1)  whether  the  expenses  of  the  discharge,  and  the 
damage  to  the  ^argo  attendant  upon  that,  are  general  average 
expenses,  and  (2)  whether  the  cost  of  afterwards  getting  the  ship 
and  any  remaining  cargo  off  is  to  be  contributed  to  by  the  cargo 
already  discharged. 

Does  ship  398.  If  the  ship  and  cargo  can  be  saved  by  a  connected  set  of 

discharge  of     operations,  though  in  separate  parts,  it  seems  that  the  expense  of 
cargo?  jj^g  whole  operations   should  be  treated  as  a  general  average 

expenditure,  unless  that  would  impose  a  greater  burden  on  the 
cargo  than  the  cost  of  saving  it  alone  (g).  Thus,  if  the  ship 
could  be  floated  off  by  putting  the  cargo  into  lighters  for  a  time, 
it  seems  clear  that  the  expenses  and  risks  of  discharging  into  the 
lighters  ought  not  to  fall  wholly  on  the  cargo,  though  that  may 
have  been  essential  for  its  own  safety.  It  must  be  presumed  in 
such  a  case  that  the  master  meant  to  incur  them  for  the  benefit 
of  the  whole,  ship  and  cargo  together. 

So  also  in  other  cases  where  the  cost  and  risk  of  the  first  dis- 
charge is  so  great,  in  proportion  to  the  expenses  of  afterwards 
rescuing  the  ship,  that  it  is  more  favourable  in  the  interest  of 
the  cargo  that  the  whole  expenses  should  be  treated  as  general 
average  expenses. 

For  if,  in  such  cases,  the  operation  of  discharging  were  treated 

(/)  Per    Blackburn,    J.,    Kemp    r.       L.  E.,  1  Q.  B.  520  ;  6  B.  &  S.  723. 
HaUiday,  (1866)  34  L.  J.,  Q.  B.  233  ;  (j?)  Kemp  v.  Halliday,  supra. 
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as  a  separate  burden  on  the  cargo  discharged,  the  ship  and  the  Sect.  398, 
cargo  remaining  in  her  would  have  the  benefit  of  that  as  well  as 
of  the  subsequent  operations,  and  yet  would  bear  a  smaller  share 
of  the  whole  expenditure.  The  principles  of  general  average 
require  that,  as  far  as  possible,  the  person  at  whose  expense  a 
sacrifice  has  been  made  should  be  put  in  the  same  position  as  if 
the  property  of  another  had  been  selected  for  the  sacrifice,  and 
that  the  willingness  to  incur  the  disproportionately  heavy  first 
expenses,  which  lead  to  a  benefit  for  the  whole  of  the  interests 
concerned,  should  not  be  discouraged. 

But  if  the  ship  was  in  such  a  position  that  the  prudent  course 
in  the  interest  of  the  cargo,  having  regard  to  its  own  safety,  and 
to  probable  cost,  was  to  remove  it  and  bring  it  into  a  place  of 
safety,  the  expense  of  doing  this  should  fall  upon  the  cargo 
owners  alone.  And  the  fact  that  the  ship  may  thereby  have  been 
helped  to  come  off  should  not  make  a  difference.  For  the 
expenditure  on  behalf  of  the  cargo,  though  it  may  have  inci- 
dentally benefited  the  ship,  was  not  a  sacrifice  ;  on  the  hypothesis 
it  was  the  best  thing  that  could  be  done  for  the  cargo.  The 
whole  expenditure  was  necessary  in  its  own  interest,  and  was 
incurred  for  itself,  not  for  the  rest. 

With  regard,  then,  to  the  first  of  the  questions  put  above  in 
Sect.  397,  it  may  perhaps  be  said,  generally,  that  if  at  the  time 
the  cargo  was  discharged  it  was  probable  that  the  cost  of  the 
discharge  would  bear  so  large  a  proportion  to  that  of  getting  the 
ship  off  afterwards  that,  taking  risks  into  account,  it  was  in  the 
interest  of  the  cargo  to  carry  on  the  whole  operation  as  one,  then 
the  presumption  is  that  the  discharge  was  meant  to  be  a  general 
average  act,  but  that  otherwise  it  should  be  regarded  as  done 
for  the  benefit  of  the  cargo,  and  the  expenses  should  be  charged 
to  that  (/i). 

399.  As  to  the  second  question  put  in  Sect.  397,  it  has  been  Doea  cargo 
decided  that  where  the  cargo  has  been  discharged  and  is  in  a  contribute 
place  of  safety,  and  subsequent  operations  are  undertaken  to  save  g^jng^sMp 
the  ship,  the  expense  of  those  must  be  borne  by  the  shipowner,  ofl.  ? 
since  it  is  incurred  for  the  sake  of  the  ship  only  (i).    Thus,  where 

(A)  See    Eoyal    Mail    S.    P.    Co.    v.  Q.  B.  97  ;  6  E.  &  B.  779  ;  Walthew  v. 

English  Bank  of  Eio  de  Janeiro,  (1887)  MaTrojani,   (1870)   39  L.   J.,   Ex.   81 ; 

57  h.  J.,  Q-  B.  31  ;  19  Q.  B.  D.  362.  L.  E.,  5  Ex.  119. 

(i)  Job  ('.  Langton,  (1856)  26  L.  J., 
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Sect.  399. 


The  two 
operations 
should  be 
treated  dis- 
tinctly, or 
else  as  one 
whole. 


specie  had  been  landed  from  a  stranded  ship,  and  subsequently 
cargo  was  jettisoned,  and  tugs,  &c.  employed,  to  get  her  off,  it 
was  held  that  the  specie  ought  not  to  contribute  to  the  jettison, 
or  to  the  expense  of  getting  the  ship  off  (&). 

An  intention  to  carry  the  cargo  on  after  getting  her  off  is  not 
enough  to  make  the  owner  of  the  cargo  liable  to  contribute  to 
the  expense ;  though  it  might  be  so  if  that  were  essential  in  the 
interest  of  the  cargo  owner,  as  where  the  goods  are  perishable 
and  unsaleable,  and  no  other  vessel  can  be  procured  to  take 
them  on  (Z) . 

On  the  other  hand,  in  Moran  v.  Jones  (m),  it  was  held  that  the 
discharge  of  the  goods,  and  the  getting  the  ship- off  the  bank,  had 
been  all  parts  of  one  continuous  operation,  done  for  the  benefit 
of  ship,  freight,  and  cargo,  and  consequently  that  the  whole 
expenses  were  general  average,  though  the  cargo  had  been  taken 
back  to  the  loading  port  before  the  ship  was  got  off. 

400.  The  two  operations,  then,  of  taking  out  the  cargo  and 
getting  the  ship  off,  may  be  regarded  as  separate  transactions  for 
the  benefit  of  the  parts,  or  as  constituting  one  whole  transaction 
for  the  benefit  of  the  whole.  The  first  operation  is  only  a  general 
average  act  when  both  have  that  character ;  and  the  same  is  true 
of  the  second.  One  or  other  view  should  be  adopted  throughout; 
the  ship  should  not  contribute  to  the  cargo  unless  the  cargo  also 
contributes  to  the  ship,  and  vice  versa. 

Also,  the  test  as  to  which  view  is  to  be  taken  appears  to  be, 
what  was,  or  may  be  presumed  to  have  been,  the  intention  at  the 
time  when  the  cargo  was  taken  out  ?  Saving  the  cargo  is,  in  such 
a  case,  necessarily  the  first  operation ;  and  if  the  whole  transac- 
tion is  to  have  one  consistent  character,  that  must  be  determined 
by  the  character  of  the  act  which  is  first  done. 

It  may,  however,  happen  that  the  test  cannot  be  applied  once 
for  all.  As  where  the  ship  is  carrying,  say,  a  cargo  of  grain,  but 
has  also  on  board  a  quantity  of  bullion,  which  can  be  taken  to  a 
place  of  safety  at  small  expense  in  comparison  with  its  value.    It 

L.  K., 


(70  Eoyal  Mail  S.  P.  Co.  i..  English 
Bank  of  Kio  de  Janeiro,  (1887)  57  L.  J., 
Q.  B.  31  ;  19  Q.  B.  D.  362 ;  Pacific 
Mail  S.S.  Co.  r.  New  York,  &o.  Mining 
Co.,  (1896)  74  Fed.  Kep.  56i. 

(0  See  per  Lord  Campbell,  (1866)  26 
L.  J.,  Q.  B.  at  p.  100  ;  and  per  Montagu 


Smith  and  Hannen,  JJ.,  (1870) 

5  Ex.  at  pp.  125,  126. 

(m)  (1857)  26  L.  J.,  Q.  B.  187  ;  7  B. 

6  B.  523.  This  case  has  been  doubted ; 
see  per  Brett,  M.  E.,  in  Svendsen  v. 
AVallace,  (1884)  13  Q.  B.  D.  at  p.  80. 
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may  well  be  that  the  saving  of  the  bullion  must  be  regarded  as  Sect.  400. 
done  in  the  interest  of  that  alone ;  but  that  the  subsequent 
operations  of  lightening  and  floating  the  ship  must  be  regarded 
as  done  in  the  common  interest  of  ship,  freight,  and  grain,  to 
which  those  interests  must  all  contribute.  In  such  a  case  the 
bullion  will  bear  the  expense  of  its  own  rescue,  but  will  not 
contribute  to  the  subsequent  operations  or  sacrifices  (n). 

In  Job  V.  Langton(o),  however,  the  Court  appear  to  have  con- 
sidered that  the  cost  of  discharging  the  cargo  had  been  rightly 
treated  as  a  general  average  expenditure,  though  they  decided 
that  the  subsequent  expense  of  getting  the  ship  off  could  not  be 
so  regarded.     But  the  point  did  not  arise  for  decision. 

The  unfairness  of  treating  the  first  act  of  discharge  as  a  general 
average  act,  and  not  so  the  subsequent  floating  off,  appears  more 
clearly  where  part  of  the  cargo  has  been  left  in  the  ship.  The 
goods  thus  left  would  have  to  contribute  towards  removing  those 
which  were  first  made  safe,  and  also  to  the  cost  of  floating  the 
ship,  while  those  taken  out  would  only  share  in  the  expense  of 
saving  themselves. 

Lowndes,  in  a  somewhat  different  manner,  also  arrived  at  the 
conclusion  that  both  operations  should  be  kept  distinct  or  else 
merged  entirely  (p).    But  he  qualified  this  by  the  reservation 

(»)  Royal  Mail  S.  P.  Co.  i:.  English  ing  it  was  uncertain  whether  by  that 

Bank  of  Eio  de  Janeiro,  (1887)  57  L.  J.,  measure  the  vessel  might  be  set  afloat  or 

Q.   B.    31;    19  Q.  B.   D.   362;  Pacific  not,  and  It  be  afterwards  found  that  other 

Hail  Steamship  Co.  t.  Hew  York,  &c.  means  must  be  employed  to  bring  the 

Mining  Co.,  (1896)  7i  Fed.  Rep.  564.  empty  vessel  off.    For  it  would  be  evi- 

(o)  (1856)  26  L.  J.,  Q.  B.  97  ;  6  E.  &  dent  that  the  unloading  was  necessary 

B.  779.  for  saving  the  goods,  independent  of  the 

(^j)  Gen.  Av.  (3rd),  p.  85.     He  said  benefit  which  the  vessel  derived  from  it. 

that  the  question,  which  principle  should  Neither,  therefore,  can  the  vessel  contri- 

be  adopted,  "  must  depend  on  the  jjriii-  bute  for  an  assistance  thus  accidentally 

cipal  motire,  or  end  in  view,  with  which  received,  nor  the  cargo  for  the  charges 

the  operation  or  series  of  operations  was  of  heaving  off  the  vessel."    And  in  bis 

undertaken  "  ■  p.  82.     But  he  did  not  4th  ed.  (p.  174),  Lowndes  said  that  the 

define  what  he  meant  by   "  principal  cases  must  be  dealt  with  "  according  as 

motive."     I  have  endeavoured  to  show  the  facts  raise  a  reasonable  presumption 

that  this  must  be  by  reference  to  the  ad-  that  the  principal  motive  for  taking  out 

vantage   of  the  cargo  discharged.    If  the  cargo  was  to  save  the  cargo  itself, 

that   would    be    most    advantageously  or  to  save  something  else." 
dealt  with  separately,  the  motive  ought,  Mr.  McArthur,  in  his  work  on  Marine 

and  should  be  presumed,  to  have  been  to  Insurance  (2nd  ed.),  at  p.  176,  objects  to 

deal  with  it  so,  and  mce  ve7'Sd.   Benecke  the  preferential  position  here  given  to  the 

said  (p.  216),  "Nor  do  the  expenses  of  cargo.    But  the  cargo  has  a  preferential 

unloading  a  stranded  vessel  belong  to  position  in  fact.    It  can  be  more  easily 

general  average  if  before  the  unload-  dealt  with  than  the  ship.  Generally,  the 
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Sect.  400.  that  there  shall  have  been  no  change  of  circumstances  or  of  plan 
during  the  operations,  e.g.,  by  "  the  ship's  being  driven  higher 
up  the  strand  in  a  second  gale,  or  simply  from  a  discovery  that 
the  practicability  of  saving  the  property  as  a  whole  is  greater  or 
less  than  was  at  first  anticipated  "  (q).  In  such  a  case  it  may  be 
necessary  to  regard  the  subsequent  operations  as  a  new  under- 
taking to  be  treated  on  a  different  principle. 

In  Eose  v.  Bank  of  Australasia  (r),  a  ship  had  stranded  at 
Audresselles,  near  Boulogne,  on  January  29th,  1889.  Her  cargo 
of  wool  was  landed,  and  placed  in  an  open  field ;  and  was  thence 
carted  to  Boulogne,  and  ultimately  (the  ship  having  been  aban- 
doned) was  reshipped  for  its  destination,  London.  The  Court  of 
Appeal,  on  the  facts,  considered  that  all  hope  of  saving  the  ship 
had  been  given  up  on  February  1st ;  and  they  held  that  the 
subsequent  expenses  of  saving  the  cargo  and  getting  it  to 
Boulogne  could  not,  therefore,  be  treated  as  general  average; 
also  that,  as  those  expenses  were  incurred  for  the  purpose  of 
carrying  the  goods  forward,  they  should  be  charged  wholly  to 
freight.  This  ruling  was  reversed  by  the  House  of  Lords.  The 
cargo  was  not  in  safety  at  Audresselles.  The  expenditure  in 
getting  it  to  Boulogne  was  not,  therefore,  on  account  of  freight 
only.  It  should  be  charged  either  to  general  average,  or  to 
cargo,  or  to  cargo  and  freight.  As  the  case  stood  it  was  not 
necessary  to  determine  which  of  those  was  the  right  way. 

Can  the  ship-      401.  In    Schuster  v.  Fletcher  (s),   the  question  was   raised 
tor°Ms°  ^^^^    whether  the  defendant,  a  shipowner  who  had   taken  an  active 


ship  can  only  be  got  off  when  the  cargo, 
or  some  of  it,  is  out.  Mr.  McArthur 
suggests  that  if  there  is  a  "  balance  of 
probability  "  in  favour  of  recovering  the 
property  as  a  whole,  that  object  must  be 
presumed  to  be  the  principal  motive  ; 
and  this,  apparently,  though  the  result 
would  be  to  put  a  burden  on  the  cargo 
far  larger  than  was  necessary  for  its 
safety.  This  would  amount  to  a  pre- 
ference for  the  shij),  for  which  there  is 
no  justification  in  the  position  of  things. 
It  may  be  doubted  whether  the  master 
could  properly  have  such  an  intention  ; 
still  more  whether  he  should  be  pre- 
sumed to  have  ic. 

In  the  United  States  the  rule  seems  to 


be  diiferent  :  goods  are  said  to  be  still 
at  lisk  and  liable  to  contribute  until 
entirely  disconnected  from  the  enter- 
prise. See  Nelson  v.  Belmont,  .(1858) 
5  Duer.  310  ;  21  N.  Y.  36  ;  M'Andrews 
,:  Thatcher,  (1865)  3  Wallace,  347 
Pacific  Mail  S.  S.  Co.  v.  New  York,  &c, 
Mining  Co.,  (1896)  74  Fed.  Rep.  564 
Eeliance  M.  I.  Co.  v.  New  York,  &c, 
S.S.  Co.,  (1896)  77  Fed.  Rep.  317  ;  Pars, 
M.  Ins.  II.  263,  268,  209. 

(  g  )  Lowndes  (3rd),  p.  88. 

(;■)  63  L.  J.,  Q.  B.  504  ;  (1894)  A.  C. 
687. 

(s)  (1878)   47   L.  J.,   Q.    B.   530  ;   3 
Q.  B.  D.  418. 
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part  in  saving  and  transhipping  the  cargo  from  his  stranded  Sect.  401. 
ship,  was  entitled  to  claim  remuneration  for  those  services.  The 
cargo  had  been  removed  from  the  ship  under  the  directions  of 
the  defendant's  agent,  and  he  had  brought  it  to  its  destination 
and  earned  the  freight.  There  had  been  trouble  in  identifying 
some  of  the  cargo  owing  to  obliteration  of  marks,  and  some 
which  could  not  be  identified  had  to  be  sold  and  the  proceeds 
distributed.  All  this  was  done  by  the  defendant,  and  he  had 
been  allowed,  in  an  average  statement,  a  sum  by  way  of 
remuneration  for  the  work.  This  was  partly  charged  to  the 
separate  interests,  and  partly  was  made  the  subject  of  general 
average  contribution.  It  was  held  that  the  shipowner  was  not 
entitled  to  the  charge  ;  the  work  done  being  work  which  he  was 
bound  to  do  (t) . 

But  that  decision  was  not  considered  satisfactory  by  the  House 
of  Lords,  in  the  later  case  of  Eose  v.  Bank  of  Australasia.  Lord 
Herschell  there  said  :  "  If  it  (Schuster  v.  Fletcher)  is  supposed  to 
have  laid  down  that  under  no  circumstances  may  a  shipowner 
employ  others  to  do  work  for  him  at  a  distance  from  the  place 
where  he  carries  on  his  business,  which,  if  it  had  happened  at 
the  place  where  he  carries  on  his  business,  he  would  have  been 
bound  to  do  himself,  then  all  I  can  say  is  that  I  respectfully 
dissent  from  it"  (it). 

In  each  case,  whether  as  to  the  employment  of  other  persons 
in  salvage  operations,  or  to  assist  in  selling  unidentified  cargo,  it 
is  a  question  of  fact  whether  the  employment  of  those  other 
persons,  and  the  remuneration  paid  to  them,  were  reasonable 

(i)  Cockbum,  C.  J.,  said  :  "  I  think  only  give  up  the  task  when  it  was  hope- 

these  services  have  nothing  in  common  less.    It  cannot   be  said  that  the  task 

with  general  average.    General  average  was  hopeless,  when  he  was  able,  at  the 

presupposes    some    sacrifice    for    the  cost  of  some  trouble,  to  bring  the  cargo 

benefit  of  the  whole  adventure,  which  into  port.    As  to  the  expense  incurred 

must  be  borne  equally  by  all.    Here  the  in  respect  of  the  articles  which  were 

shipowner  had  an   interest  in  getting  identified,  it  was  incurred  for  his  own 

the  ship  off  and  bringing  the  cargo  into  benefit  ;  for  unless  he  had  delivered  the 

port,  in  order  that  he  might  earn  his  goods  to  the  proper  owner,  he  would 

freight.     He  cannot  be  allowed  to  throw  not  have  obtained  his  freight.    And,  as 

the  whole  cost  of  these  proceedings  upon  to  those  unidentified,  he  took  no  further 

those  who  to  some  extent  share  in  the  trouble,  but  sold  them  through  a  broker, 

benefit  from  them.     A  great  deal  of  who  received  his  brokerage.    In  every 

what  he  has  done  was  in  the  perform-  respect,  therefore,  the  charges  cannot 

ance   of    his  own   contract.     He  was  be  supported." 
bound  to  use  every  effort  to. convey  the  («)  (1894)  A.  C.  687,  at  p.  699. 

cargo  safely  to  its  destination,  and  could 
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Sect.  401. 


Deviation  to 
a  place  of 
refuge. 


Where  due 
to  unsea- 
worthiness 


under  the  circumstances.  The  shipowners  are  not  bound  to 
conduct  the  operations  themselves  when  it  is  for  the  general 
advantage  to  employ  others  who  can  do  the  work  more  effectively. 
And  where  that  is  the  case,  they  are  entitled  to  charge  the 
consequent  expenses  to  those  who  have  benefited  (x). 

Port  of  Refuge  Expenses. 

402.  Perhaps  the  most  important  group,  practically,  of  claims 
to  general  average  contribution  are  those  which  come  under  the 
head  of  port  of  refuge  expenses.  And  it  is  necessary  to  discuss 
them  in  some  detail  (y). 

The  deviation  to  a  port  of  refuge,  to  be  justifiable,  must  be 
made  to  avoid  some  danger  which  is  threatening  the  ship  or 
cargo.  This  may  be  an  immediate  external  danger,  or  may 
arise  from  the  condition  of  the  ship,  or  some  insufficiency  of 
men  or  stores  on  board,  which  makes  it  unsafe  to  continue  the 
voyage  without  repairing,  or  obtaining  supplies. 

Further,  the  need  of  bearing  up  for  supplies  or  repairs  may  be 
due  to  some  original  defect  in  the  ship  or  her  equipment,  or  may 
have  been  caused  accidentally  by  the  perils  encountered  on  the 
voyage ;  or,  on  the  other  hand,  it  may  be  the  result  of  a  voluntary 
sacrifice  amounting  to  a  general  average  act. 

If  the  deviation  is  to  make  good  defects  which  existed  at  the 
time  of  sailing,  or  which  have  resulted  from  a  state  of  unsea- 
worthiness, or  want  of  equipment  on  sailing,  the  shipowner  must 
generally  bear  the  whole  cost  of  the  deviation.  For,  assuming 
that  the  act  of  deviating  was  a  general  average  sacrifice,  still  an 
action  would  lie  by  the  cargo  owner  against  the  shipowner  for 
sending  the  ship  to  sea  unseaworthy ;  and  if  that  unseaworthi- 
ness produced  the  general  average  loss,  the  cargo  owner  would 
be  entitled  to  recover  back  the  amount  of  his  contribution  as 
damages  (z).  And  apart  from  this  defence,  the  right  to  contribu- 
tion is  taken  away  where  the  loss  or  expense  has  been  caused  by 
neglect  on  the  shipowner's  part  {a). 

(«)  See  per  Lord  Herschell,  (1894) 
A.  C.  pp.  687—703.  As  to  expense  of 
owner's  surveyor  of  repairs  to  ship,  see 
Agenoria  S.S.  Co.  v.  Merchants'  M.  I. 
Co.,  (1903)8  Com.  Ca.  212. 

(y)  See  a  paper  on  "  Expenses  at  a 
port  of  refuge,"  mfra,  App.  D. 

(j)  Schlosa  i:  Heriot,  (1863)  32  L.  J., 


C.  P.  211  ;  14  C.  B.  (N.  s.)  53. 

(«)  See  Strang  i-.  Scott,  (1889)  69 
L.  J.,  P.  C.  1  ;  14  A.  C.  601  ;  Johnson  v. 
Chapman,  (1865)  35  L.  J.,  C.  P.  23,  at 
p.  28  ;  Pirie  t:  Middle  Dock  Co.,  (1881) 
44  L.  T.  426,  at  p.  429  ;  sujjra,  ss.  366, 
373a,  373b. 
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Excluding  cases  of  this  kind,  we  will  consider  first  instances  in    Sect.  403. 
which  the  deviation  has  become  necessary  owing  to  accident ;  not 
owing  to  damage  which  was  itself  a  sacrifice. 

403.  Where  a  deviation  is  voluntarily  made  to  avoid  the  danger  Deviation  in 
of  going  on  in  a  ship  which  is  so  damaged  that  a  continuance  of  general' 
the  voyage  is  unsafe  both  for  ship  and  cargo,  the  deviation  is  a  ^^^rage  act. 
general   average   act  (b).    It  involves   extraordinary  additional 
expenses  to  the  shipowner,  which  are  voluntarily  incurred  under 

the  pressure  of  a  common  risk,  for  the  common  safety.  It  is  not 
a  sufficient  objection  to  say  that  it  is  the  shipowner's  duty  to  take 
these  precautions  and  incur  these  expenses  under  his  contract  of 
carriage.  For,  as  we  have  seen,  that  argument  would  prove  too 
much.  It  is  the  shipowner's  duty  also  to  make  other  voluntary 
sacrifices,  to  which,  still,  he  is  entitled  to  claim  contribution. 
The  policy  of  the  law  is  to  encourage  the  making  of  necessary 
sacrifices  with  promptitude ;  and  with  as  little  hesitation  where 
they  affect  the  shipowner's  property,  or  interests,  as  where  the 
property  of  the  shippers  is  dealt  with  (c). 

It  seems  equally  to  be  true  that  a  deviation  to  a  place  of  safety 
is  a  general  average  act  where  the  object  is  not  to  repair  damage 
but  to  avoid  a  common  danger,  such  as  a  storm  (d),  or  a  capture 
by  an  enemy,  or  to  supply  an  extraordinary  and  dangerous 
deficiency  of  men,  or  necessary  stores,  which  may  have  occurred. 

404.  Where  the  putting  into  a  port  of  refuge  is  a  general  Expenses  of 
average  act,  the  expenses  necessarily  involved  in  doing  so  are  a  fomtog'out 
general  average  expenditure.     That  is  true,  then,  at  any  rate,  of 

the  expenses  of  going  in  ,•  such  as  pilotage,  towage  and  harbour 
dues,  &c.  Also  it  would  seem  that  the  same  should  generally  be 
true  of  the  necessary  expenses  in  coming  out  again ;  since  these 
are  the  natural  and  expected  consequences  of  putting  in,  where 
that  has  been  done  for  the  purpose  of  temporary  refuge,  and  are 
therefore  as  material  as  the  expenses  of  putting  in,  when  regarded 

(i)   Svendsen  v.   WaUace,  (1885)    53  (1788)  2  T.  E.  407  ;  Abbott  (5th),  346  ; 

L.  J.,  Q.  B.  385  ;  54  L.  J.,  Q.  B.  497  ;  (13th),  630  ;  Benecke,  192. 

13  Q.  B.  D.  69  ;  10  A,  C.  404  ;  5  Asp.  (c)  Supra,  s.  382. 

M.  C.  453  ;  but  see  per  Bowen,  L.  J.,  Qd)  The  expenses  of  putting  in  merely 

(1884)  13   Q.   B.    D.   p.   87.      Hall  d.  for  shelter  are  not  in  practice  treated  as 

Janson,  (1855)  24  L.J.,  Q.  B.  97;  4E.&  general  average    expenses.     They    are 

B.  500  ;  Plummer  r.   Wildman,  (1815)  usually  small  in  amount. 
3  M.  &  S.  482  ;  Da  Costa  r.  Newnham, 
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Sect.  404.    as  considerations  which  operate  on  the  mind  of  the  master  in 
deciding  what  should  be  done  (e). 

But  there  has  been  a  difference  of  opinion  on  this  point.  In 
Attwood  V.  Sellar  (/),  the  Court  of  Appeal  treated  the  acts  of 
going  into  and  coming  out  of  the  port  as  "  parts  of  one  act  or 
operation  contemplated,  resolved  upon,  and  carried  through  for 
the  common  safety  and  benefit,  and  properly  to  be  regarded  as 
continuous."  In  Svendsen  v.  "Wallace  (g),  however,  the  Court  of 
Appeal  regarded  the  coming  out  as  disconnected  from  the  going 
in ;  the  proximate  motive  in  coming  out  being  the  intention  to 
proceed  with  the  voyage,  not  that  of  escaping  from  danger. 
Bowen,  L.  J.,  however,  in  the  latter  case,  was  inclined  to  dis- 
tinguish between  those  cases  in  which  the  vessel  has  put  in  for 
shelter  merely,  and  cases  in  which  the  object  has  been  to 
repair  (li) ;  and  in  the  House  of  Lords  (i),  the  whole  question 
of  the  expenses  of  coming  out  was  expressly  left  undecided. 

"Wages and  405.  Where  the  master  puts  into  a  place  of  refuge  in  order  to 

maintenance  ,  ,  ,  ,  .  ., 

of  crew,  escape  some  danger,  such  as  a  storm,  or  an  enemy  s  cruiser,  it 

would  seem  at  first  sight  that  the  wages  of  the  crew,  and  the  cost 

of  provisioning  them  while  the  ship  is  detained  there  by  the 

danger   to  be  avoided,  these  being  incurred  in  consequence  of 

putting  in,  should  be  treated  as  general  average  expenses. 

In  Da  Costa  v.  Newnham  (k),  the  opinion  was  expressed  that 
the  sailors'  wages  and  provisions  should  be  so  charged,  where  the 
vessel  puts  into  port  in  distress  "  for  the  general  benefit  of  the 
whole  concern." 

But  in  Power  v.  Whitmore  (l),  it  was  decided  that  that  is  not 
so.  There  the  ship  being  in  heavy  weather,  and  having  been 
damaged,  put  into  Cowes  to  repair,  as  a  measure  necessary  for 
the  safety  of  ship  and  cargo.  She  put  in  on  December  7th  and 
remained  till  the  11th,  when,  having  repaired,  she  sailed  on  her 
voyage ;  but  she  returned  to  Cowes  next  day,  owing  to  adverse 

(«)  See  York- Antwerp  Rules  X.,  App.  there  had  been  discharged,  and  employed 

C.  as  workmen  on  the  repairs  of  the  ship, 

(/)  (1880)  5  '3.  B.  D.  286,  p.  290.  so  that  their  wages  formed  part  of  the 

O)  (1884)  53  L.  J.,  Q.  B.  385 ;   18  particular  average.     The  last  sentence 

Q.  B.  D.  69.  of  the  head-note  to  the  report  appears 

(A)  13  Q.  B.  D.  p.  90.  to  he  mistaken. 

ii)  (1885)  54  L.  J.,  Q.  B.  497  ;   10  (Z)  (1815)  4  M.  &  S.  141.     So,  also,  in 

A.  C.  404.  Plummer  v.  Wildman,  (1815)  3  M.  &  S. 

(7i)  (1788)  2  T.  K.  407.    The  sailors  482. 
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■winds  and  bad  weather,  and  was  detained  there  by  the  winds  till    Sect.  405. 

the  29th.     General  average  contribution  was  claimed  in  respect 

of  the  wages  and  provisions  from  the  time  of  first  putting  in 

until  the  final  sailing.    But  the  claim  was  disallowed.    Lord 

Ellenborough  said  :  "  General  average  must  lay  its  foundation  in 

a  sacrifice  of  part  for  the  sake  of  the  rest,  but  here  was  no  sacrifice 

of  any  part  by  the  master,  but  only  of  his  time  and  patience." 

That  case  appears  to  have  settled  the  English  rule  on  the 
matter,  and  in  practice  no  part  of  the  wages  or  cost  of  provisions 
is  contributed  to. 

In  nearly  all  other  countries,  however,  the  rule  is  different  (jn). 
And  under  York-Antwerp  Eules,  the  wages  and  cost  of  main- 
tenance of  the  master  and  mariners  are  made  subjects  of  general 
average  contribution,  whenever  a  port  of  refuge  has  been  entered 
in  consequence  of  accident,  sacrifice,  or  other  extraordinary 
circumstances  which  render  that  necessary  for  the  common 
safety ;  and  also  where  the  ship  is  detained  in  any  port  to 
enable  damage  to  the  ship  caused  by  sacrifice  or  accident 
during  the  voyage  to  be  repaired,  if  the  repairs  were  necessary 
for  the  safe  prosecution  of  the  voyage  («). 

In  Anglo-Argentine,  &c.  Agency  v.  Temperley  Shipping  Co.  (o), 
it  was  held  that  the  wages  and  provisions  of  cattlemen  on  board, 
while  at  a  port  of  refuge,  did  not  fall  within  this  rule.  The  men 
were  paid  by  the  charterers,  owners  of  the  cattle.  Nor  were 
these  wages  and  provisions,  or  the  fodder  for  the  cattle  while 
in  port,  subjects  for  contribution  at  common  law. 

406.  Where  the  ship  has  entered  the  port  of  refuge  in  order  Where  ship 
to  repair,  the  cost  of  wages  and  maintenance  of  the  crew  during  repair" 
the  time  occupied  in  repairing  is  a  loss  involved  in  the  act  of 
repairing  the  ship  at  that  place,  unless  the  crew  ought  to  have 
been  discharged  (p).    If,  then,  the  shipowner  is  entitled  to  con- 
tributions to  the  cost  of  the  repairs,  he  ought,  it  seems,  to  receive 

(m)  See  the  Comparative  Table  In  English  practical  men. 

Lowndes  (4th),  p.  xxxvi.  (o)  68  L.  J.,  Q.  B.  900  ;  (1899)  2  Q.  B. 

(«)  See  Kules  X.  and  XL,  App.  C  403. 

These  rules  mark  a  considerable  depar-  (,p)  It  is  not,    however,  allowed  as 

ture  from  English  law  in  the  direction  part  of  the  loss  as  against  underwriters 

of  the  principles  maintained    abroad.  on  ship  :  Ue  Vaux  v.  Salvador,  (1836)  5 

They  were  passed  at   the  Conference  L.  J.,  K.  B.134  ;  4  A.  &  E.  420  ;  6  N.  & 

held  in  1890  without  dissent,  at  a  meet-  M.  713  ;  1  H.  &  W.  751. 
ing  which  well  represented  the  views  of 
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Sect.  406.  contributions  to  the  wages  and  cost  of  maintenance  of  the  crew. 
In  other  words,  the  latter  expenses  should  be  subjects  of  general 
average  contribution,  or  not,  according  to  whether  the  repairs  are 
so,  or  not.  They  are  not  the  natural  consequences  of  the  act  of 
deviating,  but  of  the  act  of  repairing.  The  deviation  has  merely 
given  the  opportunity. 

In  Abbott  on  Shipping,  after  laying  down  the  rule  established 
by  Power  t).  Whitmore,  the  author  continued:  "But  if  a  ship 
should  necessarily  go  into  an  intermediate  port  for  the  purpose 
only  of  repairing  such  a  damage  as  is  in  itself  a  proper  object  of 
general  contribution,  possibly  the  wages,  &c.,  during  a  period  of 
such  a  detention  may  also  be  held  to  be  general  average,  on  the 
ground  that  the  accessory  should  follow  the  nature  of  its  prin- 
cipal "  (q).  And  Thesiger,  L.  J.,  delivering  the  judgment  in 
Attwood  V.  Sellar  (r),  said :  "  As  a  matter  of  fact  it  is  extremely 
doubtful  whether  the  expenses  for  wages  of  crew  or  provisions  in 
a  port  of  refuge  have  ever  been  disallowed  by  our  Courts,  as 
constituting  a  claim  for  general  average,  in  a  case  where  the  ship 
has  put  into  the  port  to  repair  damage  itself  belonging  to  general 
average." 

The  practice  of  average  adjusters  in  England,  however,  is  to 
make  the  shipowner  bear  these  expenses  in  all  cases,  unless  the 
York- Antwerp  Kules  are  to  be  applied  (s). 

Cost  of  repairs  407.  The  cost  of  repairs  to  the  ship  which  have  become  necessary 
^JdenS^^''  by  accident  is,  as  we  have  seen  (i),  to  be  borne  by  the  shipowner  ; 
no  general  average  contributions  to  it  are  payable  by  the  owners 
of  the  cargo.  And  that  is  the  case  even  where  the  expenditure 
upon  the  repairs,  or  some  of  it,  appears  to  have  been  solely  in  the 
interests  of  the  cargo ;  as  where  the  amount  has  exceeded  the 
value  of  the  repaired  ship,  together  with  the  freight  which  could 
be  earned  by  completing  the  voyage  (w). 

In  Hallett  v.  Wigram  (x),  an  action  was  brought  by  shippers 
against  the  shipowners  for  the  value  of  part  of  the  cargo,  sold  at 

(g)  (5th),  350 ;  (ISth),  645.     See  the  as  general  average  expenses,  although 

note  of  Shee,  J.,  to  this  passage  (11th),  partly  paid  for  the  period  of  repairing. 

p.  533,  in  which  the  passage  as  con-  (<)  Supra,  ss.  302,  320. 

tained  in  the  earlier  editions  prior  to  (m)  Benson  «.  Duncan,  (1849)  17  L.  J., 

Power  r.  Whitmore  is  set  out.  Ex.  238  ;  18  L.  J.,  Ex.  169     3  Ex.  644. 

(r)  (1880)  5  Q.  B.  D.  at  p.  291.  («>)  (1850)  19  L.  J.,  0.  P.  281 ;  9  O.B. 

(s)  On  the  other  hand,  the  whole  of  580. 
the  port  dues  are  in  practice  allowed 
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a  port  of  refuge.  The  defendants  pleaded  that  the  goods  were  Sect.407. 
sold  to  defray  the  expenses  of  unloading  and  repairing  the  ship 
for  the  common  benefit ;  that  these  expenses  were  requisite  for 
the  completion  of  the  voyage  ;  that  they  exceeded  the  value  of  the 
ship  when  repaired ;  that  the  repairs  ought  not  to  have  been  done 
except  for  the  purpose  of  conveying  the  cargo  to  the  port  of 
delivery,  and  would  not  have  been  done  if  that  could  have  been 
accomplished  otherwise ;  and  that  no  more  than  a  general  average 
contribution  was  payable  by  the  defendants.  On  demurrer  it  was 
held  that  this  was  not  a  good  defence. 

Wild,  C.  J.,  said  :  "  It  might  in  one  sense  of  the  term  be  for 
the  common  benefit  and  advantage  of  all  that  the  ship  should 
return  to  Port  Adelaide,  that  the  cargo  should  be  unloaded,  and 
that  the  requisite  repairs  should  be  effected ;  but,  inasmuch  as 
the  cargo  belonging  to  the  plaintiffs  might  have  been  conveyed 
in  any  other  ship,  it  is  difficult  to  see  how  it  was  for  the  benefit 
and  advantage  of  the  plaintiffs  that  the  repairs,  when  completed, 
would  exceed  the  value  of  the  ship.  This  claim  is  made  without 
any  allegation  that  the  cargo  of  the  plaintiffs  could  not  have  been 
conveyed  in  some  other  ship.  .  .  .  The  effect  of  holding  these 
pleas  good  would  be  to  throw  on  the  merchant  the  burden  which 
ought  to  be  borne  by  the  shipowner." 

Exceptional  cases  may  perhaps  occur  in  which  the  repair  of  the 
ship  at  a  sacrifice  is  necessary  for  the  salvation  of  the  cargo,  as 
where  it  is  perishable  and  there  is  no  other  means  of  carrying  it 
to  a  market  (y).  "  But  (exceptional  cases  apart)  it  is  not  sufficient, 
according  to  English  law,  that  an  expenditure  should  have  been 
made  to  benefit  both  cargo  owner  and  shipowner.  The  idea  of  a 
common  commercial  adventure,  as  distinguished  from  the  criterion 
of  common  safety  from  the  sea,  would  lead  to  the  inclusion  in 
general  average  of,  at  all  events,  temporary  repairs  of  the  ship 
caused  by  particular  average  loss,  and  would  enable  the  shipowner 
to  complete  his  part  of  the  contract  of  affreightment  by  means  of 
a  money  contribution  levied  perforce  upon  the  cargo  owner  "  («). 

408.  Next  as  to  the  expenses  of  discharging  the  cargo,  where  Expenses  of 
that  is  necessary,  at  the  port  of  refuge.  How  are  these  to  be  oargo?"^^™^ 
borne  ?     This  must  be  answered  by  reference  to  the  circumstances 

(y)  See  the  judgments  in  Walthew  v.  (z)  Per  Bowen,   L.  J.,  Svendsen  v. 

MaVrojani,  (1870)   39  L.   J.,   Ex.    81 ;      Wallace,  (1884)  13  Q.  B.  D.  69,  p.  86 ; 
L.  E.,  7  Ex.  50.  and  see  per  Brett,  M.  E.,  at  p.  75. 

C. — C.  M  M 
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Sect.408.  which  have  rendered  the  discharge  necessary.  If  the  common 
safety  of  ship  and  cargo  required  that  it  should  take  place,  the 
expense  is  a  general  average  expenditure.  That  would  be  the 
case,  for  example,  where  the  ship  was  leaking  badly,  and  the  leak 
could  not  be  got  at  and  stopped  without  first  taking  the  cargo 
out  (a) ;  or  where,  if  the  cargo  had  been  left  in,  the  ship  would 
have  grounded  as  the  tide  fell,  and  perhaps  broken  up  and  the 
cargo  been  lost ;  there,  also,  the  discharge  would  be  for  the 
common  safety,  and  the  expense  should  be  contributed  to  (b). 

On  the  other  hand,  the  discharge  may  be  solely  for  the  benefit 
of  the  cargo,  as  where  a  cargo  of  grain  has  been  wetted,  and  must 
be  dried  in  order  to  save  it  from  rotting.  Here  the  expenses  of 
landing  and  of  loading  again,  being  incidental  to  the  process  of 
drying,  must  be  borne  by  the  owners  of  the  cargo  (c) ;  unless, 
indeed,  the  damage  to  the  cargo,  thus  prevented  from  extending, 
itself  arose  from  a  general  average  act,  in  which  case  these 
expenses  properly  form  part  of  the  general  average  loss. 

But  perhaps  the  most  common  case  is  that  in  which  the 
discharge  of  the  cargo  or  part  of  it  is  necessary,  not  for  the 
immediate  safety  of  ship  or  cargo,  but  because  the  repairs  to 
the  ship  which  are  required  cannot  be  done  unless  the  cargo  is 
first  landed.  In  such  a  case  the  discharge  is  an  incident  of  doing 
the  repairs ;  and  it  would  seem  to  follow  that  the  expense  should 
be  regarded  as  part  of  the  cost  of  repairing,  and  should  be  borne 
by  those  who  are  to  bear  that  cost. 

As  we  have  seen,  the  mere  fact  that  the  discharge  will  be  a 
benefit  to  the  cargo  owner,  by  enabling  the  repairs  to  be  done 
and  the  voyage  to  be  accomplished,  is  not  a  sufficient  reason  for 
making  him  share  the  cost.  "  I  am  unable  to  adopt  the  theoretical 
view  that  unloading  becomes  an  act  of  sacrifice,  simply  because 
it  releases  cargo  and  ship  from  the  dead-lock  that  would  other- 
wise ensue.  Physical  safety  has  been  attained ;  and  it  appears 
to  me  to  be  the  duty  of  the  shipowner,  under  his  contract  of 
affreightment,  either  to  proceed  with  his  voyage  or  else  to  land 
his  cargo,  unless  it  is  to  be  transhipped  direct "  {d). 

(a)  As  in  SYendsen  ■«.  Wallace,  (1885)  13  Q.  B.  D.  at  p.  76. 
54  L.  J.,  Q.  B.  497  ;  10  A.  C.  iOl.  (c)  See  Notara  v.  Henderson,  (1872) 

(J)  But  not  in  a,  case  where  under  41  L.  J.,  Q.  B.  158  ;  L.  E.,  5  Q.  B.  346  ; 

such  conditions  the  cargo  owing  to  its  L.  R.,  7  Q.  B.  225. 
nature  would  not  be  lost  :  See  per  Brett,  (<?)  Per  Bowen,   L.  J.,  Svendsen   c. 

M.  E.,  in  Svendsen  v.  WaUaoe,  (1884)  Wallace,     (1884)    13    Q.    B.    D.  at   p. 


GENERAL    AVERAGE.  531 

And  the  rules  are  summed  up  to  the  same  effect  by  Lord  Alver-  Sect.  408. 
stone,  L.  C.  J.,  in  Hamel  v.  Peninsular  &  Oriental  S.  N.  Co.  (e)  ; 
"  To  make  a  general  average  act  there  must  be  a  common  peril, 
and  there  is  no  general  average  contribution  without  a  general 
average  act,  or  an  act  consequential  on  a  general  average  act,  and 
so  intimately  connected  with  it  as  to  make  with  it  in  substance 
one  continuous  act,  done  to  relieve  the  whole  venture  from  a 
common  peril.  If  the  consequence  of  a  peril  of  the  sea  is  merely 
to  render  one  part  of  the  venture  abortive,  merely  to  render  the 
ship  unfit  to  proceed  or  the  cargo  unfit  to  be  carried  further  on 
the  voyage,  acts  done  merely  to  make  the  ship  fit  to  proceed  or 
done  merely  to  make  the  cargo  fit  to  be  carried  further  on  the 
voyage  are  not  general  average  acts  and  do  not  afford  ground  for 
a  general  average  contribution." 

409.  The  matter  becomes  more  difficult  where  more  than  one  Mixed 
motive  has  operated  in  determining  the  discharge.  discharging. 

If  that  has  been  done  for  the  common  safety  of  ship  and  cargo, 
it  is,  as  we  have  seen,  a  general  average  act ;  and  this  will  not  be 
altered  by  the  fact  that  the  shipowner  or  cargo  owner  has  inci- 
dentally been  benefited  in  other  ways.  But  if  the  discharge  was 
not  requisite  for  the  immediate  safety  of  the  ship  and  cargo,  but 
was  necessary  in  order  to  dry  the  cargo,  and  also  in  order  to 
repair  the  ship,  it  seems  most  consistent  with  principle  that  the 
expense  of  discharging  should  be  borne  by  the  cargo.  Not  being 
necessary  for  the  common  safety,  it  was  not  a  general  average  act, 
unless  the  view  is  to  be  adopted  that  the  act  of  deviation  includes 
the  getting  ready  to  repair.  And  as  the  ship  could  have  waited, 
and  the  cargo  could  not,  it  ought,  perhaps,  to  be  presumed  that 
the  immediate  motive  of  the  discharge  was  the  preservation  of 
the  cargo  (/). 

In  practice,  it  appears,  the  cost  of  the  discharge  to  enable  Practice. 
repairs  to  be  done  is  in  all  cases  treated  as  a  general  average 
expense.     But  as  Bowen,  L.  J.,  said  in  Svendsen  v.  Wallace  (g), 

88.    Butt,  M.  B.,  expressed  the  opinion  states  It  in  such  a.  way  as  to  suggest 

(p.  77)  that  as  the  ship  put  into  port  for  that   he    would    accept    the    view    of 

the  purposes  of  repairs,  the  cost  of  dis-  Bowen,  L.  J. 

charging  the  ship  to  effect  these  repairs  (e)  (1908)  2  K.  B.  298,  at  p.  305. 

ought  to  be  regarded  as  part  of  the  (/)  See    The    Brig  Mary,   (1842)   1 

general  average  act  of  going  in  to  repair.  Sprague,  (U.  S.)  17. 

Lord  Blackburn,  (1885)   (10  A.  C,  at  (g)  (1884)  13  Q.  B.  D.  at  p;  85.    Of. 

p.  417)  leaves  the  question  open,  but  the  analogous  and  derivative  practice, 

M  M   2 
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Sect.  409.    "no  practice  of  average  adjusters  can  justify  taking  one  man's 
money  to  pay  what  is  by  law  another  man's  individual  loss  "  (h). 
Expenses  of         410.  Next  as  to  the  cost  of  reloading.     It  is  now  decided,  by 
chargeawTto  the  judgment  of  the  House  of  Lords  in  Svendsen  v.  Wallace  (i), 
fref  ht  *°        ^^^^  ^^^^  ^^  '"'°*  ^  general  average  expenditure,  where  the  damage, 
to  repair  which  the  ship  put  in,  was  accidental ;  notwithstanding 
that  the  landing  of  the  cargo  had  there  been  done  for  the  common 
safety  of  ship  and  cargo,  and  was  treated  as  a  subject  for  con- 
tribution.    The  ship  had  put  in  with  a  bad  leak,  and  was  not  safe 
until  she  had  got  into  dry  dock,  for  which  purpose  it  was  necessary 
to  discharge  the  cargo. 

From  this  it  seems  to  follow,  a  fortiori,  that  the  cost  of  re- 
loading is  not  a  general  average  expenditure  where  the  original 
discharge  has  been  merely  to  enable  accidental  repairs  to  be  done, 
the  ship  and  cargo  being  safe  at  the  time.  But  Lord  Blackburn 
regarded  that  as  a  distinct  question,  which  it  was  not  necessary 
to  inquire  into  {j  ). 

In  Svendsen  v.  Wallace  the  reloading  expenses  were  held  to  be 
chargeable  to  the  shipowner,  but  whether  as  shipowner  or  as 
owner  of  the  freight  was  not  actually  decided.  Lord  Blackburn 
appears  to  have  considered  that  they  were  chargeable  io  freight. 
And  Bowen,  L.  J.,  said  :  "  The  charges  of  reloading  in  such  a 
case  "  {i.e.,  where  the  cargo  is  unloaded  and  reloaded  in  order  to 
repair  an  accidental  loss)  "  ought  in  principle  to  fall  upon  the 
freight,  or  else  upon  the  freight  and  the  ship  together  if  the  two 
interests  are  severed  "  {k). 

evidence  of  which  was  given  in  Hamel  (J)  Under  York-Antwerp  Kule  X.(c), 

■B.  P.  &  0.  S.  N.  Co.,  77  L.  J.,  K.  B.  637  ;  "  Whenever  the  cost  of  discharging  cargo 

(1908)  2  K.  B.  298;  13  Com.  Ca.  270 ;  from  a  ship  is   admissible  as  general 

11  Asp.  M.  C.    71  ;    24  T.  L.  E.  535.  average,  the  cost  of  reloading  and  stor- 

Alverstone,  L.  C.  J.,  gave  no  effect  to  ing  such  cargo  on  board  the  said  sWp, 

such  a  practice  in  his  judgment.  together  with  all    storage  charges  on 

(h)  Under  York-Antwerp  Kule  X.  (b),  such  cargo,  shall  likewise  be  so  ad- 
"  The  cost  of  discharging  cargo  from  a  mitted.  But  when  the  ship  is  con- 
ship,  whether  at  a  port  or  place  of  load-  demned,  or  does  not  proceed  on  her 
ing,  call,  or  refuge,  shall  be  admitted  as  original  voyage,  no  storage  expenses 
general  average  when  the  discharge  was  incurred  after  the  date  of  the  ship's 
necessary  for  the  common  safety  or  to  condemnation  or  of  the  abandonment  of 
enable  damage  to  the  ship,  caused  T>y  the  voyage  shall  be  admitted  as  general 
sacrifice  or  accident  during  the  voyage,  average." 

to  be  repaired,  if  the  repairs  were  neces-  (^)  (1884)  13  Q.  B.  D.  p.  89.  And 
sary  for  the  sate  prosecution  of  the  see  the  remarks  at  p.  86  on  Hall  v.  Jan- 
voyage."                                          '  son,  (1855)  24  L.  J.,  Q.  B.  97  ;  4  E.  &  B. 

(i)  (1885)  54L.  J.,  Q.  B.  497  ;  10  A.  C.  500;    Cf.  Rose  v.  Bank  of  Australasia, 

404.  63  L.  J.,  Q.  B.  504  ;  (1894)  A.  C.  687. 
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In  that  case  part  of  the  freight  had  been  paid  in  advance,  but    Sect.  410. 
Lord  Blackburn  discussed  the  matter  on  the  assumption  that  it  Advanced 
was  not  affected  by  that  fact.      The  question  as  propounded  by  n'irt  TOntri-^ 
him  was  whether  the  wliole  of  the  re-shipping  expenses  were  to  be  ^"*^' 
charged  to  the  shipowner,  or  to  be  treated  as  subjects  for  general 
average  contribution.    He  appears  to  have  decided  that  no  portion 
of  them  could  be  charged  to  the  freighter  in  respect  of  the 
advanced  freight  (J). 

And  it  seems  clear  that  the  prepayment  of  freight  ought  not  to 
make  the  freighter  liable  for  any  such  expenses,  unless  they  are 
gensral  average  expenses  ;  in  which  case  he  contributes  in  respect 
of  the  goods  themselves,  enhanced  in  value  by  the  freight  pre- 
paid (m).  Apart  from  general  average,  the  cost  of  completing  the 
voyage  ought  to  be  borne  by  the  shipowner ;  and  though  part  of 
that  cost  may  be  properly  chargeable  to  the  owner  of  the  freight 
still  at  risk,  if  that  has  been  assigned,  or  to  the  insurers  of  the 
freight  as  against  the  owner  of  the  ship,  the  freighter  should  not 
be  affected  by  considerations  of  that  kind. 

The  subject  of  port  expenses  outwards  has  already  been  dis- 
cussed above  (n). 

411.  Turning  now  to  the  case  of  a  vessel  which  bears  up  for  a  Putting  in 
port  of  refuge  owing  to  a  necessity  which  has  been  caused  by  a  gmefaiaver- 
general  average  act,  such  as  the  cutting  away  a  mast,  it  appears  ^s®  damage, 
from  what  has  been  said  above  that  somewhat  different  rules 
must  be  followed. 

Here,  as  before,  the  deviation  is  itself  a  general  average  act, 
and  the  consequent  expenses  are  therefore  general  average 
expenditure.  But  they  may  also  be  regarded  as  necessary  items 
in  the  cost  of  replacing  the  mast  cut  away,  and  in  that  way  a 
general  average  loss.  For  the  cost  of  the  repairs  is  here  the 
actual  loss  by  the  act  of  cutting  away  the  mast,  and  must  there- 
fore be  contributed  to  as  a  general  average  loss ;  and  the  extra 
expense  involved  in  being  compelled  to  repair  at  a  port  of  refuge 
comes  under  the  same  category. 

Thus  it  seems  clear  that  in  this  case  the  cost  of  discharging  the  Expenses  of 
cargo,  in  order  to  repair  the  general  average  damage,  should  be    ^^°  ^^^^' 
contributed  to. 

(Z)  (1885)  10  A.  C.  404,  see  p.  416.  (n)  Sect.  404. 

(.71.)  See  infra,  s.  440. 
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Sect.  413.        412.  Whether  the  subsequent  expense  of  reloading  the  cargo  is, 

Expenses  of      in  this  case,  also  to  be  regarded  as  general  average  expenditure, 

reloading.        appears  to  depend   upon  whether  the  decision  in   Attwood  v. 

Sellar  (o),  in  favour  of  that  view,  is  consistent  with  the  principles 

laid  down  in  Svendsen  v.  Wallace  (p). 

In  the  former  case  the  view  was  taken  that  "  the  going  into 
port,  the  unloading,  warehousing,  and  reloading  of  the  cargo,  and 
the  coming  out  of  port  "  were  all  parts  of  one  continuous  act  or 
operation  carried  through  for  the  common  safety  and  benefit. 
And  Lord  Blackburn,  in  the  latter  case,  said  that  if  that  were  the 
state  of  the  case  then  before  the  House,  he  would  consider 
whether  "  it  might  not  be  fairly  argued  that  the  whole  of  these 
operations  were  to  be  considered  as  parts  of  the  expense  of 
repairing  the  damage."  But  he  thought  that  the  circumstances 
of  that  case  could  not  be  so  described. 

In  the  Court  of  Appeal,  Brett,  M.  E.,  said  (q) :  "  I  do  not  think 
that  the  real  ground  of  the  decision  in  Attwood  v.  Sellar  in  the 
Court  of  Appeal  was  that  all  the  acts  done  in  a  port  of  distress 
are  one  continuous  act.  What  is  the  one  act  ?  By  what  name 
can  it  be  expressed  ?  Warehousing  the  cargo,  reloading  it,  going 
out  of  port,  cannot  be  said  to  be  parts  of  the  act  of  taking  the  ship 
into  port  in  order  to  enable  her  to  be  repaired.  Eeloading  the 
cargo,  and  taking  the  ship  out  of  port  when  the  ship  is  repaired, 
cannot  be  parts  of  the  act  of  repairing  the  ship." 

Baggallay,  L.  J.,  who  was  also  a  member  of  the  Court  which 
decided  Attwood  v.  Sellar,  considered  the  two  cases  undistinguish- 
able  with  regard  to  the  expenses  of  unloading,  warehousing,  re- 
loading, and  coming  out  of  port ;  and  consequently  dissented  frora 
the  decision  in  Svendsen  v.  Wallace. 

Bowen,  L.  J.,  said(r):  "Reloading  is  not  an  act  of  sacrifice, 
for  long  before  it  occurs  both  ship  and  cargo  are  safe.  Is  it  then 
caused  by  an  act  of  sacrifice,  or  is  it  part  of  the  loss,  in  other 
words,  which  an  antecedent  act  of  sacrifice  involves  ?  Where,  for 
example,  a  ship  has  cut  away  a  mast,  and  has  put  into  port  to 
repair  the  damage  so  caused,  and  been  compelled  in  order  to 
repair  this  special  damage  to  unload  and  reload  the  cargo,  it  may 

(o)  (1880)  i9  L.  J.,  Q.  B.  515  ;  5  A.  C.  404. 
Q.  B.  D.  286.  (j.)  (1884)  13  Q.  B.  D.  p.  90. 

ip-)   (1885)  53  L.  J.,  Q.  B.  385  ;  54     (r)  13  Q.  13.  D.  p.  89. 
L.  J.,  Q.  B.  497 ;  13  Q.  B.  D.  69  ;  10 
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follow,  according  to  the  decision  in  Attwood  v.  Sellar,  that  such  Sect.  4X2. 
expenses  are  all  parts  of  the  loss  involved  in  the  original  sacrifice. 
But  in  the  present  instance,  the  only  sacrifice  has  been  the 
putting  into  port,  and  the  reloading  expenses  are  not  part  of  the 
loss  which  putting  into  port  has  caused,  but  a  loss  caused  by  the 
captain's  decision  to  repair  his  ship,  and  to  unload  and  reload 
the  cargo  for  that  purpose." 

It  is  submitted  that,  as  suggested  in  these  judgments,  the 
decision  in  Attwood  v.  Sellar  as  to  the  expense  of  reloading  the 
cargo  can  well  be  supported,  without  regarding  that  act  as 
necessarily  or  continuously  connected  with  the  act  of  putting 
into  port,  on  the  ground  that  it  was  part  of  the  cost  involved  in 
repairing  before  the  end  of  the  voyage  ;  and  that  the  necessity 
of  so  repairing  was  the  consequence  of  the  voluntary  sacrifice  in 
cutting  away  the  mast. 

413.  With  regard  to  the  expense  of  warehousing  the  cargo  Warehousing 
during  repairs,  however,  it  is  difficult  to  reconcile  the  cases  of 
Attwood  V.  Sellar  and  Svendsen  v.  Wallace,  in  the  Court  of 
Appeal.  The  House  of  Lords,  in  the  latter  case,  declined  to 
decide  that  point,  as  it  would  not  have  affected  the  result :  the 
only  issue  being  whether  the  defendants  bad  paid  enough  into 
Court. 

If  the  expense  of  keeping  the  cargo  in__a^  warehouse  _while 
repairs  are  being  done  were  chargeable  to  the  shipowner  in  the 
case  of  accidental  damage,  it  might  be  regarded  as  part  of  the 
cost  of  the  repairs.  But  in  Svendsen  v.  Wallace,  the  Court  of 
Appeal  held  that  the  cargo  owner  must  bear  the  whole  of  that 
expense,  on  the  ground  that  the  cargo  alone  benefited  by  it  (s)  ; 
although  the  shipowner  there  had  to  bear  the  whole  cost  of  the 
repairs.  It  seems  to  follow,  d fortiori,  that  the  shipowner  does  not 
pay  for  warehousing,  and  therefore  that  that  cannot  be  regarded 
as  part  of  his  loss,  where  the  repairs  are  necessitated  by  a 
general  average  sacrifice. 

Perhaps,  however,  it  may  be  said  that  where  the  warehousing 
is  the  necessary,  though  indirect,  consequence  of  the  act  of 
cutting  away  a  mast,  or  other  sacrifice  of  the  ship,  this  should 
be  treated  as  a  general  average  loss  of  the  cargo  owner.  And 
that,  in  the  same  way,  if  his  goods  have  been  exposed  and 
damaged  during  the  repairs,  or  in  course  of  being  warehoused, 
(s)  13  Q.  B.  D.  69,  at  pp.  78,  89. 
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Sect.  413.  that  damage  should  be  treated  as  a  general  average  loss,  as  being 
a  consequence  of  the  original  sacrifice.  If  that  be  so,  the 
expense  of  warehousing  during  repairs  may  be  a  general  average 
loss  where  the  repairs  are  needed  owing  to  a  general  average  act, 
and  not  so  where  the  damage  has  been  accidental. 

If  the  warehousing  and  treatment  of  the  cargo  is  necessary 
owing  to  general  average  damage  done  to  itself,  it  seems  clear 
that  the  expense  is  a  general  average  loss,  as  the  consequence  of 
the  damage. 

Under  York- Antwerp  Eule  X.  (c)  (t)  all  storage  charges  are 
admitted  as  general  average  when  the  cost  of  discharging  is  so 
admissible;  that  is  to  say,  whenever  "  the  discharge  was  neces- 
sary for  the  common  safety,  or  to  enable  damage  to  the  ship 
caused  by  sacrifice  or  accident  during  the  voyage  to  be  repaired,  if 
the  repairs  were  necessary  for  the  safe  prosecution  of  the  voyage." 

In  Anglo-Argentine,  &e.  Agency  v.  Temperley  Shipping  Co.  («), 
it  was  contended  that  the  cost  of  fodder  and  water  for  cattle 
while  at  a  port  of  refuge  were  storage  charges  within  this  rule. 
This  was  disallowed.  The  cattle  had  not  been  discharged.  And 
even  if  they  had  been  discharged  the  same  decision  would  probably 
have  been  given. 

Damage  to  413a.  Damage  suffered  by  cargo  in  the  course  of  being  dis- 

of  refugef""^  charged,  or  reloaded,  or  while  stored,  is  a  subject  for  general 
average  contribution,  or  not,  according  as  the  necessity  for  these 
operations  has  arisen  from  an  act  of  sacrifice,  or  not.  If  the 
discharge  of  cargo  is  done  in  order  to  repair  general  average 
damage  to  the  ship,  or  to  prevent  the  increase  of  general  average 
damage  to  the  cargo  itself,  or  is  an  act  of  general  average  because 
both  ship  and  cargo  are  in  common  peril  {x),  the  injury  suffered 
in  the  discharge  and  subsequent  operations  should  be  made 
good ;  it  is  a  consequence  of  the  original  sacrifice.  Otherwise, 
when  the  discharge  is  to  enable  accidental  repairs  to  be  done,  or 
to  check  the  spread  of  accidental  mischief  in  the  cargo.  For  in 
these  cases  the  discharge  is  neither  a  general  average  act  itself, 
nor  is  it  a  consequence  of  a  general  average  act.  It  is  immaterial 
that  unless  such  repairs  are  done,  ship  and  cargo  will  be  subject 

(0  App.  C.  L.  J.,  Q.  B.  385  ;  54  L.  J.,  Q.  B.  497  ; 

(«)  68  L.  J.,  Q.  B.   900  ;   (1899)  2       13  Q.  B.  D.  69  ;  10  A.  C.  404  ;  5  Asp. 
Q.  B.  403.  M.  C.  453. 

(«)  Svendsen  r.  Wallace,   (1885)  53 
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to  a  deadlock,  and   the  voyage  will   be   incapable    of   further  Sect.  413a. 
prosecution. 

Thus,  in  Hamel  v.  Peninsular  •&  Oriental  S.  N.  Co.  (y),  owners 
of  cargo  claimed  contribution  in  general  average  in  respect  of 
damage  suffered  by  the  cargo  during  unloading ;  the  unloading  was 
necessary  for  the  purpose  of  repairing  particular  average  damage 
suffered  by  the  ship,  by  which,  until  repaired,  she  was  rendered 
unfit  to  prosecute  the  voyage.  Lord  Alverstone,  L.  0.  J.,  having 
found  as  a  fact  that  there  was  no  common  peril  of  ship  and 
cargo,  held  that  the  plaintiffs'  claim  was  unfounded. 

Under  York- Antwerp  Eule  XII.  "  damage  done  to  or  loss  of 
cargo  necessarily  caused  in  the  act  of  discharging,  storing,  re- 
loading, and  stowing  shall  be  made  good  as  general  average 
when  and  only  when  the  cost  of  these  measures  respectively  is 
admitted  as  general  average  "  (z). 

The  question  whether  loss  of  or  damage  to  cargo  whilst  in 
warehouse  (say,  by  fire  or  thieves)  should,  in  any  case,  be  made 
good,  is  one  on  which  there  seems  to  be  little  English 
authority  (a).  Probably  the  right  answer  is  that  such  damage  or 
loss  should  be  made  good  where  the  expense  of  warehousing  is 
general  average,  and  not  in  other  cases.  By  being  warehoused 
the  goods  are  exposed  to  risks  which  are  not  the  ordinary  risks 
of  the  voyage,  and  which  are  not  run  by  the  other  portions  of 
the  cargo.  If  this  exposure  is  for  the  purpose  of  repairs,  and 
not  for  the  common  safety,  it  is  not  in  itself  a  general  average 
act.  Where,  however,  it  has  become  necessary  by  reason  of  a 
general  average  sacrifice  previously  made,  the  risk  thus  run  and 
the  resulting  loss  may  be  regarded  as  consequences  involved  in 
that  sacrifice ;  and  the  loss  ought  to  be  made  good  to  the  owner 
of  the  cargo  exposed. 

No  difficulty  need  arise  from  the  consideration  that  the  cargo 
while  in  warehouse  is  relieved  from  the  risks  which  would  be 
run  if  it  had  been  left  in  the  ship ;  for,  as  in  all  other  cases,  the 
amount  to  be  made  good  is  arrived  at  after  deducting  any  loss 
or  deterioration  which  would  probably  have  occurred  to  the 
goods  had  they  remained  on  board  throughout  (b). 

(y')  77  L.  J.,  K.  B.   637  ;   (1908)  2  (a)  York-Antwerp  Rule  XII.  avoids 

K.  B.  298  ;  13  Com.  Ca.  270  ;  11  Asp.  the  question.    The  Danish  Code  (1892), 

M.  C.  71  ;  24  T.  L.  B.  535.  s.  189,  apparently  disallows  such  damage 

(z)  See  Eule  X.,  as  to  when -that  is  as  too  remote, 

the  case.  (V)  See  infra,  ss.  418,  419. 


538 


THE   VOYAGE. 


Sect.  413a.  In  The  Brig  Mary  (c),  it  was  said  that  a  loss  of  cargo  by  fire 
while  stored  at  a  port  of  refuge,  during  the  repair  of  the  ship, 
should  be  treated  as  general  average.  But  it  was  held  not  to  be 
so  where  the  landing  and  storing  of  the  cargo  were  necessary 
owing  to  its  own  damaged  state  ;  even  though  also  necessary  for 
effecting  the  ship-repairs. 

In  Gage  v.  Libby  {d),  wastage  of  a  cargo  of  ice  caused  by 
opening  the  hold  in  order  to  renew  a  mast,  at  a  port  of  refuge, 
was  allowed  in  general  average.  But  the  ordinary  wastage  of 
the  cargo  during  the  delay  at  the  port  necessary  for  effecting 
accidental  repairs  was  not  allowed  in  general  average  (e). 

Losses  by  413b.  Loss  of  the  use  of  the  ship,  or  of  the  cargo,  during  a 

tributed  to.  delay  caused  by  a  general  average  sacrifice,  is  not  a  matter  for 
which  contribution  is  made. 

The  point  was  raised  in  The  Leitrim  (/)  with  regard  to 
detention  of  ship.  Gorell  Barnes,  J.,  said:  "It  maybe  said, 
why  on  principle  should  not  the  loss  of  time  be  compensated  for 
where  that  loss  is  due  to  the  necessity  for  repairing  damage, 
itself  the  subject  of  general  average  ?  I  think  the  answer  is 
that  although  possibly  there  may  be  cases  in  which  the  loss  of 
time  is  not  common  to  all  concerned,  at  any  rate  in  cases  like 
the  present,  the  loss  of  time  is  common  to  all  the  parties 
interested,  and  all  suffer  damage  by  delay,  so  that  the  damage 
by  loss  of  time  may  be  considered  proportionate  to  the  interests, 
and  may  be  left  out  of  consideration. 

"  This  appears  to  work  substantial  justice,  for  reverting  to 
what  I  have  said  about  '  accidental  circumstances  peculiar  to  a 
party,'  it  seems  clear  that  if  the  losses  by  delay — I  am  not 
dealing  with  expenses — were  to  be  investigated,  accidental  cir- 
cumstances would  be  excluded,  with  the  result  that  all  that  could 
be  considered  would  be  the  loss  of  the  profitable  employment 
during  the  delay  of  the  capital  invested  in  each  interest  con- 
cerned ;  and  it  would  be  unreasonable  and  difficult  and  involve 
very  speculative  inquiries  to  embark  upon  an  examination  of 
what,  upon  such  a  basis,  would  be  the  loss  on  each  interest ;  so 
that  for  all  practical  purposes  the  losses  may  be  considered  as 

(c)  (1842)  1  Sprague,  (U.  S.)  17.  Ins.  II.  232. 

(d)  (1867)  U  Allen  (Mass.),  261.  (/)  71  L.  J.,  P.  108  ;  (1902)  P.  256  ; 
(«)  And  see  Bond    i'.    The    Superb,      8  Com.  Ca.  6  ;  infra,  a.  435. 

(1849)  1  WaUace,  Junior,  355  ;  Pars.  M. 


GENERAL  AVERAGE. 


639 


proportionate  to  the  interests,  and  left   out   of   consideration    Sect.  413b. 
altogether." 

414.  It  sometimes  happens  that  expenses  at  a  port  of  refuge,  Loss  or  ex- 
which  would  be  general  average,  can  be  avoided  by  adopting  a  stituted  for 
course  which  will  be  more  economical,  on  the  whole,  but  which  fg™expendi- 
will  involve  a  loss  or  expenditure  that  would  not  ordinarily  be  ti^e. 
contributed  to.     For  example,  the    expenses    involved   in  dis- 
charging the  cargo,  keeping  it  while  the  ship  is  repaired,  and 
reloading  it   may   be   avoided .  by   at   once    transhipping    and 
forwarding  it  in  another  vessel ;  with  the  result  that  the  ship- 
owner may  lose  all  or  part  of  his  freight.     Or,  to  avoid  delay 
and  expense  during  repairs  at  the  port  of  refuge,  the  ship  may 
be   towed   thence   to   her   destination,   the   shipowner   thereby 
incurring  the  extra  expense  of  the  tug. 

In  these  cases,  and  in  some  others  (g),  average  adjusters  are  in 


iff)  Lowndes  (4th),  pp.  229— 233.  The 
following  rules  of  practice  have  been 
adopted  by  the  Association  of  Average 
Adjusters  :  "  That  if  a  ship  be  in  a  port 
of  refuge,  at  which  it  is  practicable  to 
repair  her,  and  if,  in  order  to  save 
expense,  she  be  towed  thence  to  some 
other  port,  then  the  extra  cost  of  such 
towage  shall  be  divided  in  proportion 
to  the  saving  of  expense  thereby  occa- 
sioned to  the  several  parties  to  the 
adventure." 

"  That  if  a  ship  be  in  a  port  of  refuge, 
at  which  it  is  practicable  to  repair  her 
so  as  to  enable  her  to  carry  on  the 
whole  cargo,  but  in  order  to  save  ex- 
pense the  cargo,  or  a  portion  of  it,  be 
transhipped  by  another  vessel,  or  other- 
wise forwarded,  then  the  cost  of  such 
transhipment  (up  to  the  amount  of  ex- 
pense saved)  shall  be  divided  in  propor- 
tion to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the 
adventure." 

"  That  if  a  ship  be  in  a  port  of  refuge, 
at  which  it  is  practicable  to  repair  her 
so  as  to  enable  her  to  carry  on  the 
whole  cargo,  or  such  portion  of  it  as  is 
fit  to  be  carried  on,  but  in  order  to  save 
expense  the  cargo,  or  a  portion  of  it,  be, 
with  the  consent  of  the  owners  of  such 
cargo,  sdM  at  the  port  of  refuge,  then 


the  loss  by  sale,  including  loss  of  freight 
on  cargo  so  sold  (up  to  the  amount  of 
expense  saved),  shall  be  divided  in  pro- 
portion to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the 
adventure,  provided  always  that  the 
amount  so  divided  shall  in  no  case 
exceed  the  cost  of  transhipment  and/or 
forwarding  referred  to  in  the  preceding 
rule  of  the  Association.'' 

A  further  rule  points  out  that  the 
saving  of  expense  meant  "  is  limited 
to  a  saving  or  reduction  of  the  actual 
outlay,  including  the  crew's  wages  and 
provisions,  if  any  would  have  been  in- 
curred at  the  port  of  refuge  if  the  vessel 
had  been  repaired  there,  and  does  not 
include  supposed  losses  or  expenses, 
such  as  interest,  loss  of  market,  de- 
murrage, or  assumed  damage  by  dis- 
charging." 

Under  York-Antwerp  Eule  X.  (d), 
"  If  a  ship  under  average  be  in  a  port 
or  place  at  which  it  is  practicable  to 
repair  her  so  as  to  enable  her  to  carry 
on  the  whole  cargo,  and  if,  in  order  to 
save  expenses,  either  she  is  towed  thence 
to  some  other  port  or  place  of  repair  or 
to  her  destination,  or  the  cargo  or  a 
portion  of  it  is  transhipped  by  another 
ship,  or  otherwise  forwarded,  then  the 
extra  cost  of  such  towage,  transhipment, 
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Sect.  414.  the  habit  of  apportioning  the  substituted  loss  of  expense  among 
the  different  interests  in  the  adventure  in  proportion  to  the 
expenses  saved  to  them  respectively.  It  is,  perhaps,  not  necessary 
to  discuss  the  practice  here,  as  such  a  discussion  would  be  almost 
entirely  speculative.  But  it  may  be  observed  that  the  Courts 
generally  look  at  the  facts  as  they  are,  not  as  they  might  have 
been.  If  no  agreement  among  the  persons  concerned  to  bear 
a  substituted  loss  or  expense  can  be  implied,  either  from 
their  conduct  or  from  the  existence  of  some  established  and  well- 
known  usage,  judges  will  not  readily  hold  them  bound  to  pay 
merely  because  they  have  received  a  benefit  by  the  substitution. 
In  Wilson  v.  Bank  of  Victoria  (h),  a  sailing  ship  with  auxiliary 
screw,  having  lost  her  powers  of  sailing  by  an  accident,  took  in 
extra  coal  at  a  port  of  refuge,  and  steamed  all  the  way  to  her 
destination,  instead  of  stopping  and  repairing.  The  shipowners 
sought  to  charge  the  extra  cost  for  coals  as  a  general  average 
disbursement,  on  the  ground  that  expenses  at  the  port  of  refuge 
had  thereby  been  avoided.  This  was  not  allowed.  Blackburn,  J., 
said  (i)  :  "  We  think  that  the  expenses  actually  incurred  must  be 
apportioned  according  to  the  facts  that  actually  happened,  and 
that  there  is  no  legal  principle  on  which  they  can  be  apportioned 
according  to  what  might  have  been  the  facts  if  a  different  course 
had  been  pursued.  No  case  or  authority  was  cited  to  support  the 
principle  contended  for,  nor  are  we  aware  of  any.  If  in  any 
particular  trade  it  has  been  found  convenient  to  act  on  this 
principle,  and  that  has  been  done  to  such  an  extent  as  to  create  a 
custom,  tacitly  making  it  part  of  the  contract  that  this  shall  be 
the  principle  applied,  or  if  the  parties  to  a  charter-party  stipulate 
that  it  shall  be  so,  and,  by  words  of  reference  to  the  charter-party 
in  the  bills  of  lading  and  the  policies  of  insurance,  make  it  part 
of  the  contract  affecting  everyone,  the  case  would  be  different  ; 
but  as  it  is,  the  principle  proposed  is  not,  we  think,  tenable  at 
law"(/c). 

and  forwarding,  or  any  of  them  (up  to  treated  in  the  same  way. 

the  amount  of  the  extra  expense  saved),  (Ji)  (1867)  36  L.  J.,  Q.  B.  89  ;  L.  E., 

shall  be  payable  by  the  several  parties  2  Q.  B.  203. 

to  the  adventure  in  proportion  to  the  (i)  L.  E.,  2  Q.  B.,  at  p.  212. 

extraordinary  expense  saved."     Under  (A)  See  Schuster  v.  Fletcher,  (1878) 

the  Danish  Code,  1892,  s.  188  (7),  the  47  L.  J.,  Q.  B.  530  ;  3  Q.  B.  D.  418.    Cf. 

cost   of    temporaiy  repairs  by  which  Lee  v.   Southern  Insurance  Co.,  (1870) 

general  average  expenditure  is  saved  is  39  L.  J.,  C.  P.  218  ;  L.  K,  5  C.  P.  397. 
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Contnbution.  sect.  415. 


415.  We  have  next  to  consider  by  whom,  and  in  what  propor-  Principle  of 
tions,    the    contributions    to    general    average    sacrifices    and  o°'it"^ii*«>ii. 
expenditures  are  to  be  made  (I) ;  also  how  the  amounts  to  be 

made  good  are  to  be  estimated. 

The  principle  is  that  those  who  have  received  benefit  must 
contribute  ;  each  in  proportion  to  the  benefit  he  has  received. 
"  The  whole  law  on  the  subject  is  founded  on  the  principle  that 
the  loss  to  the  individual  whose  goods  are  sacrificed  for  the 
benefit  of  the  rest  is  to  be  compensated  according  to  the  loss  sus- 
tained on  the  one  hand,  and  thebenefit  derived  on  the  other  "  (m). 

But  the  question  arises  as  to  what  is  the  point  of  time  at  which 
the  extent  of  the  losses  and  the  amounts  of  the  benefits  are  to  be 
ascertained.  Until  that  is  fixed  we  cannot  determine  how  much 
is  to  be  contributed  to,  nor  who  are  to  contribute,  nor  upon  what 
values  they  are  to  do  so. 

In  this  respect  a  distinction  has  been  sometimes  drawn  between 
a  general  average  sacrifice  and  a  general  average  expenditure. 
And  there  is  this  marked  difference  between  them,  that  whereas 
in  the  case  of  a  sacrifice  something  was  given  for  the  rest  which 
itself  had  still  to  share  the  risks  of  the  voyage,  in  the  case  of  an 
expenditure  that  which  was  given  was  itself  independent  of  those 
,  risks. 

A  further  case,  which  seems  to  be  intermediate  between  these, 
is  that  of  a  sacrifice  which  has  been  made  good  by  an 
expenditure,  as  where  a  mast  has  been  cut  away  and  then 
replaced  before  the  end  of  the  voyage. 

416.  We  will  consider  first  the  case  of  a  sacrifice  of  cargo,  or  Sacrifices 
ship's  material,  leaving  expenditures  to  be  discussed  hereafter,     compietioirof 

The  time  for  adjusting  the  extent  of  such  a  sacrifice,  and  the  ^°y^ge. 
contributions  to  it,  is  when  the  ship  and  cargo  have  completed 
the  voyage  on    which  they  were  engaged  when  the  sacrifice 
occurred ;  or,  if  the  voyage  be  not  completed,  then  when  it  has 

(0  As  to  the  liabiUty  of  underwriters  (1901)  1  K.  B.  147 ;  (1902)  1  K.  B.  734  ; 

to  indemnify  those  who  contribute,  see  9  Asp.  M.  C.  141  ;  Am.  (7th),  ss.  1004 

Balmoral  S.S.  Co.  v.  Marten,  71  L.  J.,  et  seq.    Cf.  International  Nav.  Co.  v. 

K.  B.  819  ;  70  L.  J.,  K.  B.  1018  ;  69  Atlantic,  &c.  Co.,  (1900)  100  Fed.  Eep. 

L.  J.,  Q.  B.  952  ;   (1902)  A.  C.  511  ;  304. 

(1901)  2  K.  B.  896  ;  (1900)  2  Q.  B.  748  ;  (m)  Per    Bovill,   C.   J.,  Fletcher    v. 

Montgomery   v.    Indemnity,   ,&c.    Co.,  Alexander,  (1868)  L.  E.,  3  C.  P.  375,  at 

70  L.  J.,  K.  B.  45  ;  71  L.  J.,  K.  B.  467;  p.  382, 
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Sect.  416. 


been  definitely  brought  to  an  end.  It  is  then  first  possible  to 
ascertain  the  results  of  the  sacrifice  to  the  co-adventurers.  All 
those  interests  which  were  at  risk  when  that  was  made,  and 
which  have  continued  safe  down  to  the  arrival  at  the  destination, 
or  other  place  at  which  the  voyage  is  terminated,  must  con- 
tribute in  proportion  to  their  values  at  that  place ;  while  those 
that  have  been  lost,  whether  before  or  since  the  sacrifice,  are 
exempt ;  unless  their  loss,  also,  is  to  be  treated  as  a  general 
average  loss.  If  ship  and  cargo  have  all  been  lost  there  is  no 
contribution  (n). 

If  part  of  the  cargo  has  been  sold  for  the  owner's  benefit  at  an 
intermediate  port  after  the  sacrifice,  but  before  the  time  of 
adjusting  the  contributions,  its  owners  should  still  contribute  in 
respect  of  the  benefit  they  have  thus  realized,  for  to  that  extent, 
the  object  of  the  sacrifice  in  their  favour  has  been  attained  (o). 

So,  also,  if  goods  have  been  landed  and  left  behind  at  any 
point  of  the  voyage. 

But  in  these  cases  the  goods  ought  not  to  contribute  to  any 
general  average  loss  which  may  have  occurred  on  the  voyage  after 
they  were  in  safety,  for  they  have  ceased  to  be  at  risk,  and  the 
sacrifice  or  expenditure  was  not  for  their  benefit  (j?).  Unless, 
indeed,  their  owner  has  a  claim  for  contribution  in  respect  of 
them;  in  which  case  he  will  contribute  in  respect  of  that,  as 
shown  below. 


Owner  of 

property 

sacrificed 

treated  as 

contributing 

with  the 

rest. 


417.  The  owner  of  the  sacrificed  property  is  not  to  reap  a 
benefit  from  the  fact  that  his  property  instead  of  another's  was 
selected  for  the  purpose.  The  object  is  to  put  him  on  a  footing 
of  equality  with  those  whose  property  was  not  selected  for 
sacrifice.  Thus  the  whole  value  of  what  was  sacrificed  is  not  to 
be  replaced,  but  only  so  much  as  will  put  the  owner  in  as  good  a 
position  as  if,  instead  of  his  property,  other  of  equal  value  had 


(n)  See  Fletcher  v.  Alexander,  (1868) 
37  L.  J.,  C.  P.  193  ;  L.  R.,  3  G.  P.  375  ; 
Dickenson  r.  Jardine,  (1868)  37  L.  J., 
C.  P.  321  ;  L.  E.,  3  C.  P.39  ;  Arn.  (7th), 
975 ;  Macl.  683.  In  the  United  States 
it  has  been  laid  down  that  the  right  to 
contribution  depends  only  upon  whether 
the  property  has  been  saved  from  the 
peril  which  gave  occasion  for  the  sacri- 
fice ;  Pars.  M.  Ins.  II.  276  ;  Scudder  r. 


(1833)  14  Pick.  13 ;  Lewis  r. 
(1827)    1    Hall,    474,    there 


Bradford, 
Williams, 
cited. 

(«)  See  HiU  v.  Wilson,  (1879)  48  L.  J., 
C.  P.  764  ;  4  C.  P.  D.  329  ;  Benecke,  300. 

(^)  A  fortiori^  they  do  not  contribute 
to  a  subsequent  accidental  loss  of  the 
ship  :  Sheppard  r.  Wright,  (1698)  1  E.E. 
13  ;  Show.  P.  0.  18. 
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been  destroyed.  This  is  effected  in  the  calculation  by  making  the  Sect.  417. 
owner  of  the  sacrificed  property  a  party  to  the  contribution  in 
respect  of  the  amount  to  be  contributed  to  (q).  To  that  extent  lie 
has  benefited  by  the  act  of  sacrifice.  Therefore,  on  the  principle 
that  those  must  compensate  who  benefit,  he  must  bear  that 
proportionate  share. 

Moreover,  if  there  have  been  several  general  average  acts 
during  the  voyage,  each  owner  of  a  sacrificed  interest  is  made  to 
contribute  to  all  the  sacrifices,  in  whatever  order  of  time  they 
have  occurred ;  for  each  is  to  be  presumed  to  have  run  all  the 
risks  of  the  voyage.  Thus,  if  A.  was  sacrificed  first  and  B. 
afterwards,  B.  contributes  to  A.  because  it  was  at  risk  when  A.  was 
sacrificed,  and  the  contributions  to  be  made  toB.  have  since  been 
secured  to  him.  On  the  other  hand,  A.  contributes  to  B.  because 
the  contributions  to  A.  were  at  risk  when  B.  was  sacrificed,  and 
have  been  since  secured. 

In  the  same  way,  if  general  average  expenses  have  been 
incurred,  the  owner  of  property  sacrificed  ought,  in  the 
calculation,  to  be  made  to  contribute  to  the  expenses,  even 
though  incurred  after  the  sacrifice,  if  the  property,  but  for  that, 
would  have  continued  at  risk  at  the  time  of  the  expenditure. 

418.  Again,  the  amount  to  be  made  good,  and  the  contributing  Values  to  be 
interests,  are  valued  at  the  time  and  place  of  the  termination  of  at  the  end  of 
the  voyage.     The  values  are,  therefore,  subject  to  any  loss  or  '^°y^s«' 
damage  which  may  have  occurred ;  and  in  order  to  put  all  on  an 
equal  footing,  an  estimate  has  to  be  made  of  the  accidental  loss 
or  damage  which  would  probably  have  occurred  to  the  property 
sacrificed,  if  it  had  remained  in  the  ship  and  been  subject  to  the 
vicissitudes  of  the  voyage. 

In  Fletcher  v.  Alexander  (r),  a  vessel  loaded  with  salt,  on  a 
voyage  from  Liverpool  to  Calcutta,  struck  on  a  bank  on  the  coast 
of  Ireland.  To  float  her  off  about  1,000  tons  of  the  salt  were 
jettisoned,  and  she  was  brought  back  to  Liverpool  with  the  re- 
mainder, about  960  tons.  This  was  damaged  by  water  which 
had  got  through  the  ship's  bottom,  except  as  to  100  tons  which 
were  still  sound.  The  voyage  was  broken  up  at  Liverpool ;  and 
the  question  was  as  to  the  value  to  be  put  on  the  jettisoned  salt 
for  the  purpose   of  receiving  contribution.    It  was  held  that 

iq)  Am.  (5th),  854 ;  Lowndes  (4th),  (»•)  (1868)  37  L.  J.,  C.  P.  193 ;  L.  E., 

38.  3  C.  P.  375. 
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Sect.  418.  Liverpool  was  the  place  at  which  the  adjustment  must  be  made, 
and  that  the  value  to  be  put  on  the  jettisoned  salt  was  that  which 
it  would  have  had  there.  Also,  that  regard  must  be  had  to  the 
probability  that  if  it  had  remained  in  the  ship  it  would  have  been 
damaged. 

Bovill,  C.  J.,  said  (s)  :  "  It  is  clear  that  the  value  of  the  goods 
at  the  time  of  the  jettison  is  not  to  be  taken  at  the  test,  because, 
if  the  whole  adventure  is  afterwards  brought  to  an  end  by  the 
loss  of  ship  and  cargo,  there  will  be  no  contribution  at  all.  The 
rules  as  to  contribution  and  adjustment  seem  to  me  to  depend 
upon  the  probable  state  of  things  at,  and  to  have  reference  to,  the 
time  and  place  of  adjustment,  that  is  to  say,  when  and  where 
the  adjustment  ought  to  take  place.  If  the  goods  jettisoned  were 
in  such  a  condition  that  they  would  in  all  probability  have 
arrived  undamaged  at  the  place  of  adjustment,  I  see  no  reason 
why  their  value  at  the  time  of  the  jettison  should  not  be  taken. 
It  may  be  that  they  were  packed  in  cases  impermeable  to  water 
so  that  they  were  not  likely  to  receive  damage  from  anything 
which  might  occur  during  the  voyage.  On  the  other  hand,  it 
may  be  that,  if  they  had  not  been  thrown  overboard,  they  would 
not  in  all  probability  have  arrived  at  their  destination  in  a  sound 
or  saleable  condition.  In  the  latter  case,  what  would  be  the  loss 
of  the  person  whose  goods  were  thrown  overboard  ?  Clearly  not 
the  value  of  the  goods  in  a  sound  state.  In  the  present  case,  it 
is  almost  a  matter  of  certainty  that,  if  the  salt  which  was  jet- 
tisoned had  remained  on  board,  it  could  not  have  reached  the 
port  of  adjustment,  Liverpool,  in  a  sound  state.  "What,  then,  is 
the  loss  which  the  owner  has  sustained  by  the  jettison  ?  The 
only  loss  I  can  suggest  is  the  value  of  the  salt  if  it  had  arrived  in 
an  unsound  state  "  (t). 

(•s)  L.  E.,  3  C.  P.,  at  p.  383.  though  not  on  board,  is  brought  in  as  a 
(0  Lowndes  (3rd  ed.),  19,  described  contributor  to  this  second  general  aver- 
the  practice  of  English  adjusters  as  fol-  age,  the  result  being  the  same  as  if  a 
lows :  "The  property  sacrificed  is  treated  smaller  sum  were  made  good  for  the  firet 
as  if  it  had  remained  on  shipboard  ex-  sacrifice,  in  consideration  of  the  property 
posed  to  the  same  risks  as  the  remainder,  then  destroyed  having  escaped  the  second 
Hence  if  all  is  subsequently  lost,  there  loss.  If,  by  subsequent  accident,  a  por- 
is  no  contribution,  because  the  article  tion  of  the  property  is  destroyed,  or  the 
sacrificed  would  have  been  lost  with  the  whole  is  damaged,  the  allowance  in 
remainder.  If,  by  reason  of  an  accident  general  average  made  in  respect  of  the 
subsequent  to  the'  first  sacrifice,  it  be-  previous  sacrifice  is  reduced  proportion- 
comes  necessary  to  make  a  second  sacri-  ately  ;  provided,  that  is,  the  facts  of  the 
fice,  the   property  sacrificed    at    first,  case  reasonably  raise  the  inference  that 
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419.  "Where  the  contribution  is  in  respect  of  damage  done  to    Sect.  419. 
goods  through  some  general  average  act,  the  amount  to  be  made  Estimate  of 
good  is  in  the  same  way  to  be  estimated  with  reference  to  the  go^gf'  ° 
incidents  of  the  voyage  subsequent  to  the  damage.     The  actual 
amount  of  damage  is  shown  by  the  resulting  depreciation   in 
value  at  the  place  of  adjustment  (u).     But  from  this  should  be 
deducted  any  portion  of  the  damage  which  would  probably  have 
been  sustained  before  arrival,  had  it  not  already  been  suffered  by 
the  sacrifice.     Thus,  as  we  have  seen  (x),  if  goods  be  injured 
by  exposure  in  lighters  for  the  general  safety,  but  yet  by  being 
there  are  saved  from  a  greater  disaster,  which  would  have  befallen 
them  had  they  remained  on  board,  there  should  be  no  contribution 
to  the  injury  (y). 

Goods  which  have  been  damaged  contribute  on  their  value  as 
discharged  at  the  place  of  adjustment ;  but  if  they  are  to  receive 
general  average  contributions  in  respect  of  any  part  of  the 
damage,  they  also  contribute  on  the  amount  of  that  in  addition. 

Both  for  contributing,  and  for  being  contributed  to,  the  values  Valuation  of 
of  the  goods  are  ordinarily  estimated  upon  the  market  prices  at 
the  place  of  adjustment,  on  the  date  of  the  discharge. 

But  where  goods  are  discharged  at  some  place  short  of  the 
termination  or  break  up  of  the  voyage,  their  value  as  then 
realizable  is  the  basis  for  contributions  by  them.  On  the  other 
hand,  for  the  purpose  of  contributions  to  them,  the  amount 
sacrificed  must  be  estimated  by  reference  to  the  value  which  they 
would  have  had  at  the  place  of  termination  or  break  up  of  the 
voyage,  that  is,  at  the  place  of  adjustment  (z). 

Freight,  if  any  is  payable  on  the   discharge,  and   the  usual 

expenses  of  landing  and  sale,  are  deducted  from  these  values  :  but 

no  deduction  is  made  for  merchants'  commissions  on  selling,  nor 

for  insurance  premiums  (a). 

the  property  first  sacrificed,  had  it  re-  gards  any  claim  for  contribution  in  re- 
mained in  the  ship,   would  have  been  spect  of  those  goods, 
damaged  or  partially  destroyed."     Of.  (z)  See    York-Antwerp     Rule    XVI. 
Beneoke,  290.     See  York- Antwerp  Rule  Where  goods  are  forwarded,  their  value 
XVII,  at  the  place  of  discharge  may  be  deduced 

(a)  See  snpra,  s.  416,  as  to  the  place  from  their  realized  value  at  the  destina- 

of  adjustment.  tion.     See  The  Eliza  Lines  (1900),  102 

(a)  Supra,  s.  37,S.  Fed.  Rep.  184. 

(y)  Benecke,  p.  306,  said  that  the  goods  (as)  Benecke,    301;    Lowndes    (4th), 

put  out  in  barges  should  contribute  to  a  307.    As  to  freight,  infra,  ss.  433,  439, 

subsequent  general  average  loss  on  the  440. 
ship  :  this  seems  doubtful',  except  as  re- 

C— C.  N   N 
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Sect.  419.  Also,  deduction  is  made  from  the  contributory  value  of  the 
goods  of  any  salvage  or  special  charges  which  may  have  become 
payable  in  respect  of  them  (b).  And  similar  deductions  must  be 
made,  as  above  pointed  out,  from  the  values  to  -which  contribution 
is  made,  where  the  goods  would  have  become  subject  to  such 
charges  if  they  had  remained  on  board. 

Where,  by  entering  a  port  of  refuge  in  Brazil,  it  became  (by 
law)  impossible  to  land  cattle  at  their  intended  destination, 
Deptford,  and  they  were  in  consequence  landed  at  Antwerp, 
where  their  market  value  was  much  smaller,  the  depreciation 
was  allowed  in  general  average  (c). 

420.  It  is  only  the  property  at  stake,  and  the  freights  which 
depend  upon  its  safety,  that  contribute.  Nothing  is  paid  in 
respect  of  lives  that  may  have  been  saved  (d). 

Moreover,  even  as  to  the  property,  there  are  some  established 
exceptions.  Thus,  provisions  do  not  contribute,  although  shipped 
for  consumption  by  passengers  (e).  Nor  do  the  wearing  apparel, 
jewels,  or  other  things  belonging  to  the  passengers  or  crew, 
taken  on  board  for  their  private  use,  and  not  for  traf&c  (/). 

In  Brown  v.  Stapleton  (c/).  Park,  J.,  said :  "  The  rule  is  that 
all  merchandise  put  on  board  for  the  purpose  of  traf&c  is  liable 
to  be  brought  into  contribution,  and  in  merchandise  is  included 
all  property  of  great  value,  unless  attached  to  the  persons  of  the 
passengers.  But  property  so  attached  does  not  contribute ;  and 
all  the  writers  go  on  to  say  that  the  owners  are  not  liable  to 
contribute  for  the  victuals  and  ammunition  of  the  ship." 

The  obligation  to  contribute,  and  the  right  to  receive  contribu- 
tions, are  not  necessarily  correlative.  Cargo  stowed  on  deck 
contributes  with  the  rest ;  even  though  it  would  not  have  been 
entitled  to  contribution  if  itself   sacrificed  (/i).     On   the   other 

(1900)   102 


No  contribu- 
tion for 
liyes. 


Nor  for  pro- 
visions, wear- 
ing apparel', 
&o. 


(»)  Cf.  The  Eliza  Lines, 
Fed.  Eep.  184. 

(e)  Anglo-Argentine,  &c.  Agency  v. 
Temperley  Shipping  Co.,  68  L.  J. ,  Q.  B. 
900;  (1899)  2  Q.  B.  403. 

(d)  Abbott  (5th),  356  ;  (13th),  657. 

(ej  Brown  v.  Stapleton,  (1827)  5  L.  J. 
(o.  s.),  C.  P.  121  ;  4  Bing.  119  ;  12  Moore, 
334.  The  claim  there  was  for  contriba- 
tion  in  respect  of  provisions  unconsumed 
at  the  time  of  the  loss.  The  rule  does 
not  seem  properly  to  apply  to  pro- 
visions which  remain  unconsumed    at 


the  end  of  the  voyage  :  Lowndes  (4th), 
325.  Cf.  PhiU.  ss.  1394,  1399;  Arn. 
(6th),  891. 

(/)  Abbott  (5th),  356  ;  (13th),  657  ; 
Lowndes  (4th),  325.  Under  York-Ant- 
werp Rule  XVIl.,  "  passengers'  luggage 
and  personal  effects,  not  shipped  under 
a  bill  of  lading,  shall  not  contribute  to 
general  average." 

(<7)  (1827)  5  L.  J.  (0,  S.),  C.  P.  121 ;  4 
Bing.  119  ;  12  Moore,  334. 

(A)  Arn.  (6th),  810  ;  Phill.  d.  1396  ; 
Lowndes  (3rd),  32  ;  suj/ra,  s.  379. 
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hand,  contribution  is  commonly  made  to  a  jettison  of  passengers'  Sect.  420. 
provisions,  although,  as  we  have  just  seen,  they  do  not  themselves 
contribute.  And  so,  it  would  seem,  contribution  should  be  made 
to  passengers'  luggage  jettisoned,  or  damaged  in  putting  out  a 
fire,  although  such  goods  do  not  generally  contribute  to  sacrifices 
of  other  property  (i). 

421.  The  usual  measure  of  a  sacrifice  of  ship,  or  ship's  stores  Sacrifice  of 
or  materials,  that  is  to  say,  the  amount  to  be  made   good  in  ^^'J*.^  ^ount 
respect   of  it,  is  the  cost  of   repairing   or  replacing  the   thing  to  be  made 
sacrificed ;    subject  to  certain  deductions  fixed  by  custom  to  meet 
the  advantage  to  the  shipowner  of  having  new  work  and  materials 
for  old  (k).    And  the  cost  to  be  taken  is  that  at  the  place  at 
which  the  work  is  reasonably  done.     So  that  if  it  is  reasonably 
necessary  to  repair  at  a  port  of  refuge,  the  cost  of  doing  so  will 
be  allowed,  although  that  may  be  an  exceptionally  expensive 
place  for  the  purpose. 

Where  the  ship  is  not  repaired  the  measure  of  the  sacrifice  is 
more  difficult.  If  the  whole  damage  suffered,  on  account  of  which 
she  is  condemned,  is  general  average  damage,  the  measure  of  the 
loss  will  be  the  value  of  the  ship  when  undamaged,  less  the  pro- 
ceeds of  the  wreck. 

If,  however,  the  condemnation  is  the  result  of  damage  which 
has  been  partly  by  sacrifice,  but  is  partly  not  attributable  to 
sacrifice  (particular  average),  the  general  average  loss  is  got  by 
ascertaining  the  difference  between  the  value  of  the  ship  when 
undamaged  and  the  estimated  cost  of  repairing  the  particular 
average  damage,  and  then  deducting  from  that  the  value  of  the 
wreck. 

In  Henderson  v.  Shankland(Q,  a  ship  encountered  a  storm 
which  damaged  her,  and  put  her  on  her  beam  ends.  In  order  to 
right  her  the  mainmast  and  foremast  were  cut  away.  She  was 
towed  into  Calcutta,  and  there  condemned  and  sold  as  a  construc- 
tive total  loss.  The  Court  of  Appeal,  affirming  Mathew,  J.  (m), 
laid  down  the  rule  for  ascertaining  the  general  average  loss  as 
above  stated. 

The  general  average  sacrifice  there  took  place  after  the  acci- 
dental damage  had  occurred ;  but  the  same  rule  applies  where 

(i)  Phill.  s.  1394  ;  Benecke,  308,  Q.  B.  340  ;  (1896)  1  Q.  B.  525  ;  1  Com. 

(A)  See  post,  B.  422.  Ca.  333  ;  Lowndes  (4th),  303. 

(0  Henderson  v.  Shanklaud,  65  L.  J.,  (wi)  (1895)  1  Com.  Ca.  252. 
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Sect.  421.  the  order  is  reversed.  For  in  estimating  the  amount  to  he  made 
good  in  respect  of  a  sacrifice  of  ship,  deduction  must  be  made  for 
any  particular  average  damage  which  the  ship  would  probably 
have  sustained  during  the  subsequent  part  of  the  voyage  if  that 
sacrifice  had  not  been  made  (n). 

Deductions  422.  The   deductions   made  for  new  work  and  materials,  in 

estimating  the  amount  to  be  made  good  to  the  shipowner,  have 
been  fixed  by  long  usage;  and  the  convenience  of  fixed  rules 
on  the  subject  is  obvious,  though  they  can  only  work  rough 
justice. 

The  rule  has  been  to  deduct  one-third  of  the  actual  cost  of 
repairs  and  renewals,  including  both  labour  and  materials  (o). 
But  no  deductions  are  made  where  perfectly  new  materials,  such 
as  ropes  or  sails,  have  been  sacrificed  ;  nor  from  the  value  of 
anchors,  or  of  provisions,  or  other  stores  which  do  not  depre- 
ciate ;  and  one-sixth  only  is  deducted  from  the  cost  of  new  chain 
cables  (p). 

A  further  exception  is,  that  no  deduction  is  made  from  repairs 
when  the  ship  is  on  her  first  voyage ;  and  this  includes  the  whole 
of  her  first  voyage  outwards  and  homewards.  For  example,  where 
a  vessel  had  first  sailed  outwards  under  a  charter-party  to  Van 
Diemen's  Land,  and  had  thence  gone  to  Madras  in  ballast,  and 
there  taken  in  cargo  for  England,  a  jury  found  that  she  was  still 
on  her  first  voyage ;  so  that  underwriters  could  not  claim  the 
deduction  of  one-third  new  for  old  (q).  Presumably  the  same  is 
true  in  relation  to  general  average  contribution.  But  the  rule  of 
deduction  appears  to  apply  whether  the  damage  done  was  to  a  part 
of  the  ship  newly  replaced,  or  to  old  work,  if  she  was  not  on  her 
first  voyage  (r). 

In  Henderson  v.  Shankland  (s),  where  the  ship  had  been  con- 
demned in  consequence  of  general  and  particular  average  damage, 
it  was  held  that  the  general  average  loss  was  to  be  calculated  by 

(n)  See  above,  s.  418.  (j')  Pirie    i'.   Steele,  (1837)  2  M.   & 

(o)  See  Aitchison  v.  Lohre,  (1879)  4  Eob.  49  ;   8  C.  &  P.  200  ;   Fenwick  v. 

A.  C.  755,  p.  762  ;  Poingdestre  v.  Royal  Robinson,  (1828)  3  C.  &  P.  323. 

Exchange  Corporation,  (1826)  E.  &  M.  (r)  See    Poingdestre    u.   Royal    Ex- 

378.    But  not  from  incidental  expenses,  change    Corporation,   (1826)  E.  &  M. 

such  as  those  of  conveying  materials  378.    But  the  practice  as  to  this  appears- 

for  repair  to  the  ship  :  Lowndes  (4th),  not  to  be  uniform.     See  Lowndes  (4th), 

299  (n.).  300. 

(i))  Lowndes  (4th),  298.    As  to  metal  (s)  65  L.  J.,  Q.  B.  340  ;  (1896)  1  Q.  B. 

sheathing,  Hid.  525  ;  1  Com.  Ca.  252,  333. 
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deducting  the  estimated  cost  of  repairing  the  particular  average    Sect.  423. 
from  the  undamaged  value  of  the  ship.     And  it  was  further  held 
that  in  making  the  calculation  no  deduction  of  thirds   should 
be  made    from   the   estimated  cost  of  the  particular  average 
repairs  (t). 

Having  regard  to  the  changes  in  the  construction  of  ships,  and 
especially  to  the  prevalent  use  of  iron  and  steel,  the  one-third  rule 
is  no  longer  considered  a  fair  one  for  general  application.  In 
policies  of  insurance  it  is  got  rid  of  by  express  clauses  ;  and  it  is 
not  followed  in  adjustments  of  general  average,  except  in  relation 
to  wooden  ships  (u). 

423.  The  contributory  value  of  the  ship  must  be  taken  upon  the  Valuation  of 
basis  of  her  condition  on  arrival  at  the  place  where  the  voyage  tribution!"''' 
comes  to  an  end,  before  any  repairs  have  been  done  there  (v) .  For 
that  is  the  highest  measure  of  the  benefit  derived  by  the  shipowner 
from  the  saving  of  the  ship  herself.  And  if  any  repairs  of  per- 
manent value  have  been  done  to  the  ship  since  the  sacrifice,  it 
would  seem  that  the  value  of  those  repairs,  on  arrival,  ought  to  be 
deducted. 

On  the  other  hand,  the  contributory  value  must  include  the 


(i)  It  is  submitted  that  the  decision 
on  this  latter  point  was  mistaken.  The 
endeavour  was  to  ascertain  what  the 
ship  was  worth  after  the  particular 
average  damage  and  before  the  general 
average  sacrifice.  For  this  purpose  the 
undamaged  value  of  the  ship  was  taken 
as  the  basis  of  the  calculation.  But  the 
particular  average  repairs,  if  done, 
would  have  added  to  that  original  value. 
That  is  the  theory  of  the  custom  to 
deduct  thirds.  Thus  the  cost  of  the 
particular  average  repairs  was  not  a 
measure  of  the  depreciation  from  the 
undamaged  value,  but  a  measure  of  the 
depreciation  from  the  repaired  value. 
Hence,  either  the  repaired  value  should 
have  been  taken  as  the  basis  of  the 
calculation,  or  the  deduction  of  thirds 
should  have  been  made  from  the  esti- 
mated particular  average  repairs. 

As  a  reason  against  this  view,  the 
Court  of  Appeal  referred  to  the  rule 
that  no  deduction  of  thirds  is  made  in 
estimating  whether  a.  loss  is  a  con- 
structive total  loss,  and  authorities  on 


that  point  were  cited.  But  in  consider- 
ing whether  a  ship  is  a  constructive 
total  loss  the  question  is  whether  the 
expense  of  repairing  will  exceed  the 
value  wlien  repaired.  No  comparison  is 
made  with  the  value  of  the  ship  when 
undamaged.  The  cases  are  therefore 
quite  different. 

The  other  reason  given  was  that  the 
repairs  had  not  been  done  ;  so  that  no 
one  got  any  benefit  from  them.  But 
the  calculation  to  be  made  was  simply 
of  the  ship's  value  at  a  particular  point 
of  time,  not  of  the  gain  or  loss  to  any 
one  by  repairing. 

(u)  See  the  deductions  made  under 
York-Antwerp  Kule  XIII.,  App.  C. 
The  scale  of  deductions  adopted  by 
the  Kules  of  Practice  of  the  Association 
of  Average  Adjusters,  in  cases  to  which 
the  York-Antwerp  Rules  do  not  apply, 
is  closely  similar. 

(r)  Lowndes  (4th),  305.  As  to  valuing 
a  ship,  ibid.  :  Am.  (3rd),  813  ;  Benecke, 
310. 
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Sect.  423.  amount  of  any  general  average  damage  to  the  ship  which  is  a 
subject  for  contributions  ;  just  as  the  owner  of  jettisoned  goods  is 
treated  in  the  calculation  as  a  contributor  in  respect  of  the  amount 
to  be  made  good  to  him  for  them.  The  general  average  damage 
to  the  ship  has  been  saved  to  the  shipowner. 

But  a  question  of  difficulty  sometimes  arises  as  to  the  amount 
in  respect  of  which  the  shipowner  should  thus  contribute,  when 
damage  resulting  from  a  general  average  act  has  been  repaired 
at  a  port  of  refuge.  In  that  case  the  whole  cost  of  the  repairs 
properly  incurred,  less  usual  deductions,  has  to  be  made  good, 
being  the  consequence  of  the  general  average  act ;  although  the 
amount  may  be  far  greater  than  the  cost  of  doing  the  work  at  the 
destination  would  have  been.  Ought,  then,  the  shipowner  to 
contribute  in  respect  of  the  whole  of  that  cost  in  all  cases  ? 

It  seems  not.  The  principle  is  that  he  should  contribute  with 
the  others  upon  what  has  been  saved  to  him  by  the  sacrifice, 
including  the  right  to  have  the  damage  made  good  to  him  at  the 
destination  ;  or,  it  may  be  put,  that  he  should  contribute  to  the  loss 
in  the  same  proportion  as  he  would  have  done  had  the  property  o£ 
someone  else  been  sacrificed  instead.  If  a  mast  was  cut  away, 
that  act  saved  for  him  the  right  to  have  such  a  mast  as  was  cut 
away  restored  to  him  at  the  end  of  the  voyage,  subject  to  inter- 
mediate risks.  The  value  of  that  right  is  represented  by  the 
lowest  cost  of  making  good  the  mast  under  the  conditions 
existing  at  the  port  of  destination  ;  he  ought  not,  therefore,  to  be 
required  to  contribute  in  respect  of  the  extra  cost  of  replacing  the 
mast  at  the  port  of  refuge.  That  has  been  of  no  permanent 
benefit  to  him. 

Where  voyage       424.  As  we  have  Seen,  if  the  voyage  is  not  completed,  but  is 

intermedFate     abandoned  at  a  port  of  refuge,  the  time  and  place  of  abandoning 

port.  it  determine  the  adjustment  of  the  contributions.     The  values 

of    the    different    interests   should    be    calculated    as  at   that 

place  {w). 

Whether  the  voyage  has  been  broken  up  there  or  not  is  a 
question  of  fact.  In  Fletcher  v.  Alexander  {w)  the  remainder  of 
the  cargo  was  sold  at  the  port  into  which  it  was  brought,  and  the 
ship,  after  repairing  there,  took  in  a  new  cargo  for  her  former 
destination.    It  was  considered  that  the  original  voyage  had  ended. 

(to)  Fletcher  r.  Alexander,  (1868)  37  L.  J.,  C.  P.  193  ;  L.  E.,  3  C.  P.  375. 
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In  Mavro  v.  Ocean  Marine  Insurance  Co.  (x)  part  of  the  cargo  (of    Sect.  424. 
■wheat)  was  sold  at  a  port  of  refuge,  and  the  remainder  was  shipped 
to  its  destination  in  another  vessel.     The  repairs  of  the  ship  took 
two  months.    It  was  held  that  the  voyage  was  properly  broken 
up  at  the  port. 

On  the  other  hand,  in  Hill  v.  Wilson  (y),  The  Virago  had  sailed 
with  a  general  cargo  of  1,893  tons  from  Eiga  for  Hull.  She 
.stranded  and  was  towed  into  Copenhagen  on  December  9th, 
1876.  Thirty  tons  had  been  jettisoned ;  1643  tons  were  sold  as 
damaged  at  Copenhagen ;  and  of  the  remainder  (220  tons)  part 
was  forwarded  to  Hull  in  other  vessels  and  part  (127  tons)  was 
taken  on  to  Hull  in  The  Virago  herself.  She  arrived  there  on 
February  10th,  1877.  Lindley,  J.,  considered  that  the  original 
voyage  had  not  in  fact  terminated  at  Copenhagen,  and  that  that 
was  not  the  proper  place  of  adjustment. 

425.  Where  the  voyage  is  to  more  than  one  destination,  with  where  the 
cargo  to  be  discharged  at  each  place,  the  questions,  where  ought  Jeygrai  '^  " 
the  adjustment  to  take  place  ?  and  on  what  basis  of  values  ?  give  destinations. 
rise  to  many  difficulties,  and  the  matter  appears  to  be  without 
judicial  authority. 

For  example,  let  us  suppose  that  a  ship  destined  for  Y.,  but 
intended  to  call  at  X.  on  the  way,  takes  in  a  cargo  at  A.  which  is 
partly  for  X.  and  partly  for  Y.,  and  that  a  general  average  sacrifice 
occurs  before  she  gets  to  X. :  ought  that  to  be  contributed  to 
at  X.  on  the  basis  of  values  existing  there,  and  irrespective  of 
what  may  happen  on  the  subsequent  voyage  to  Y.  ?  or  should  the 
subsequent  events  of  the  voyage  be  taken  into  consideration  to 
any,  and  what,  extent  ? 

It  seems  at  first  sight  that  if  one  final  adjustment  of  this 
general  average  must  be  made,  that  ought  to  be  done  at  X.,  the 
first  port  of  discharge,  and  should  be  based  on  the  state  of 
things  there  existing.  For  that  is  the  termination  of  the  voyage 
which  is  common  to  all  the  contributors.  Moreover,  if  the 
sacrifice  has  been  of  goods  destined  for  X.,  the  loss  of  them  by 
the  sacrifice  becomes,  on  arrival  there,  an  accomplished  and 
realized  fact.  It  is  then  ascertained  that  if  they  had  not  been 
sacrificed  they  would  have  accomplished  the  voyage  and  come 

{m)   (1875)  43  L.  J.,  C.  P.  339  ;  44    {y)   (1879)  48  L.  J.,  G.  P.  764  ;  4  C.  P. 
L.  J.,  C.  P.  329 ;  L.  E.,  9  C.  P.  595  ;   D.  329. 
L.  K.,  10  C.  P.  414. 
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Sect.  425.  safely  to  the  hands  of  the  consignees.  That  loss,  then,  ought 
to  be  made  good  without  regard  to  what  may  happen  afterwards. 
Otherwise  the  owner  would  have  been  better  off  if  cargo  destined 
for  Y.  had  been  taken;  and  the  rule  that  the  person  whose 
property  has  been  sacrificed  should  be  put  in  as  good  a  position 
as  if  another's  had  been  selected  would  be  broken  through. 

On  the  other  hand,  if  the  goods  destined  for  Y.  are  made  to 
contribute  at  X.,  the  principle  that  contribution  is  to  be  in 
proportion  to  the  benefit  received  from  the  sacrifice  may  be 
infringed,  for  the  owners  of  those  goods  do  not  realize  any 
benefit  until  the  goods  have  arrived  at  Y. ;  or  have  been  landed 
and  given  up,  or  sold,  at  an  intermediate  port.  Shippers  to  Y. 
have  no  interest  in  the  voyage  to  X.  except  as  part  of  the  journey 
to  Y.  If,  then,  a  loss  of  cargo  occurs  between  X.  and  Y.,  and 
the  owners  of  it  have  been  required  to  contribute  at  X.,  they 
will  have  done  so  without  having  had  a  corresponding  benefit 
from  the  sacrifice. 

The  position  of  things  at  X.,  so  far  as  concerns  the  goods  for 
Y.,  is  the  same  as  though  X.  were  a  port  of  refuge,  into  which 
the  ship  had  put  after  a  storm  in  which  some  of  the  cargo  had 
been  jettisoned;  We  have  seen  that  in  such  a  case  no  contribu- 
tion becomes  payable  by  the  remaining  cargo,  unless  some  of 
it  gets  to  its  destination;  and  that  the  contributions  are  not 
upon  the  values  at  the  port  of  refuge,  but  on  those  at  the 
destination  (z). 

Further,  however  the  case  may  stand  as  between  cargo  for  X. 
and  cargo  for  Y.,  it  seems  clear  that  the  owners  of  cargo  for  Y. 
ought  not,  as  among  themselves,  to  have  to  contribute  on  any 
other  basis  than  that  of  the  values  on  arrival  at  Y. 

But  the  difficulty  of  making  X.  the  place  of  adjustment  is  still 
more  marked  if  we  suppose  the  goods  sacrificed,  before  reaching 
X.,  to  have  been  goods  destined  for  Y.  In  that  case  there  would 
not  at  that  place  have  been  any  actual  realized  loss  to  the  owner 
by  the  sacrifice.  The  goods,  had  they  not  been  sacrificed,  would 
still  have  been  at  risk.     If  a  loss  should  occur  between  X.  and 

(z)  It  may  be  suggested  that  the  risk  contributing  values  at  X.,  to  represent 

of  losing  the  benefit  for  which  the  cargo  the    risk    between  X.  and  Y.,   would 

for  Y.  would  have  to  pay,  at  X.,  might  equalize  matters  over  a  long  series  of 

be   insured  ;   but  the  cost  of  insuring  voyages  ;  but  that  might  be  quite  un- 

would   be  the   same   burden,   only  in  satisfactory  to  the  shippers  on  any  par- 

another  shape.    A  deduction  from  the  ticular  voyage. 
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y.  which  would  have  involved  them,  so  that   they  would  not    Sect.  425. 

have  arrived,  they  would,  in  effect,  never  have  been  sacrificed 

at  all.     It  therefore   appears  that  there   should  not  be   any 

contribution  to  those  goods,  unless  they  would  have  reached  Y., 

or  some  destination  at  which  the  owners  would  have  received 

them ;  and  at  any  rate  the  other  owners  of  goods  for  Y.  should 

not  contribute  unless  that  would  have  happened. 

It  may  be  urged,  however,  that  the  liability  of  the  owners  of 
cargo  for  X.  ought  not  to  be  increased  by  what  may  happen 
between  X.  and  Y.,  when  they  have  ceased  to  be  concerned  in 
the  adventure,  as  it  would  be  if  the  cargo  for  Y.  only  contributed 
on  its  diminished  value  at  that  place.  Also  that  their  liability 
to  contribute  to  a  sacrifice  of  goods  destined  for  Y.  ought  not  to 
be  diminished  by  the  happening  of  a  total  loss  between  X.  and 
Y.,  seeing  that  they  have  actually  realized  the  full  benefit  of  the 
sacrifice. 

But  neither  of  these  objections  is  convincing.  Shippers  for  X. 
are  not  entitled  to  regard  all  their  co-adventurers  as  though  they 
were  also  shippers  for  X.  Nor,  upon  arrival  at  X.,  can  they 
claim  that  the  only  difference  between  their  position  and  that  of 
shippers  for  Y.  is  that  the  values  of  the  latter's  interests  are 
subject  to  a  deduction  to  represent  the  probable  risk  of  loss 
between  X.  and  Y.  The  difference  is  far  broader;  it  is  that 
between  owners  of  goods  which  have  and  have  not  accomplished 
the  adventure  (a).  As  between  themselves,  indeed,  the  owners 
of  cargo  arrived  at  X.  must  contribute  in  the  same  proportions, 
■whatever  happen  afterwards ;  but  they  cannot  claim  to  have  their 
co-adventurers  as  co-contributors  until  they  become  liable  as 
such  according  to  the  principles  of  the  law. 

As  to  the  other  objection,  it  is  not  enough  that  the  owners  of 
cargo  for  X.  have  received  a  benefit,  and  therefore  should  con- 
tribute. For  if  the  sacrifice  was  of  goods  for  Y.,  and  if  those 
goods  would  never  have  arrived  at  Y.,  or  at  any  other  destination, 
there  is  no  loss  to  contribute  to. 

426.  There  appears,  then,  to  be  a  conflict  between  the  principle  Semhle,  the 

adjustment 
(a)  The  case  might  be  difEerent  i£  the      Y.    That,  for  example,  would  seem  to   t^e'eud^of  tte 
subsequent  voyage,  from  X.  to  Y.,  were      be  the  case  where  a  ship  sailing  from   voyage, 
substantially  a  new  voyage ;  so  that  X.       New  York  to  Liverpool  brings   goods 
cojild  not  fairly  be  considered  to  be      which  she  is  afterwards  to  carry  on  to 
merely  a  port  of  call  on  the  voyage  to       China. 
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Sect.  426.  that  the  owner  of  goods  sacrificed  should  be  put  into  the  same 
position  as  if  the  goods  of  another  had  been  taken,  and  the  other 
principle  that  contribution  should  be  in  proportion  to  benefit 
received.  In  choosing  Y.  as  the  place  of  adjustment,  the  former 
might  be  infringed ;  in  choosing  X.  the  latter  might  be. 

On  the  whole,  it  seems  to  be  of  chief  importance  to  maintain 
the  rule  that  contribution  should  be  in  proportion  to  benefit. 
And  if  that  is  so,  the  rule  should  be  that  the  adjustment  should 
take  place  at  the  end  of  the  voyage,  on  the  basis  of  the  arrived 
values  as  then  ascertained  (b). 

Should  the  ship  and  cargo  be  lost  between  X.  and  Y.,  the 
ultimate  port,  contribution  to  cargo  for  X.,  which  may  have  been 
sacrificed  before  getting  there,  should  take  place  among  the 
owners  of  cargo  landed  at  X.  alone. 

Any  general  average  loss  which  may  occur  between  X.  and  Y. 
should  not,  of  course,  be  contributed  to  by  the  cargo  for  X. 
And,  on  the  other  hand,  any  cargo  taken  in  at  X.  for  Y.  should 
contribute  to  that  loss,  but  not  to  any  which  may  have  occurred 
prior  to  the  loading  of  it  at  X. 

Law  of  place  427.  The  question  of  the  place  at  which  the  adjustment  is  to 
adjustment.  ^®  made  is  important  in  another  way ;  for  apart  from  agreement 
to  the  contrary,  the  law  of  that  place  determines  the  manner  of 
adjustment.  That  is  so  whether  the  adjustment  is  made  at  the 
contemplated  port  of  discharge  or,  according  to  the  events  of  the 
voyage,  at  some  other  place  (c). 

But  a  shipowner  will  not  be  allowed  to  affect  the  rules  of 
adjustment  by  terminating  the  voyage  unnecessarily  at  a  port  of 
refuge.  Such  a  termination  must  have  been  "  by  agreement  or 
by  necessity,  i.e.,  the  occurrence  of  circumstances  beyond  the 
control  of  the  defendants,  and  such  as  rendered  the  completion 
of  the  voyage  on  the  terms  originally  agreed  upon  physically 

(J)  But  see  Lowndes  (Ith),  273.  This  E.  375  ;  Mayro  r.  Ocean  Marine  Ins.  Co., 
may  give  rise  to  more  practical  diffi-  (1875)  43  L.  J.,  0.  P.  339  ;  44  L.  J.,  C.  P. 
culties  than  the  rule  that  the  adjust-  329  ;  L.  K.,  9  C.  P.  595  ;  L.  R.,  10  C.  P. 
ment  should  be  at  the  first  port.  But  414 ;  Pars.  M.  Ins.  II.  360.  The  ship- 
it  is,  1  believe,  at  present  usual  to  have  owner  is  not  under  an  obligation  to  have 
the  adjustment  made  at  the  end  of  the  an  adjustment  prepared  by  an  average 
voyage  ;  so  that  the  practical  difficulties  stater  at  the  port  of  discharge  :  Waver- 
are  probably  not  insurmountable.  tree,  &c.  Co.  v.  Love,  66  L.  J.,  P.  C.  77  ; 

(c)  Simonds  v.  White,  (1824)  2  L.  J.  (1897)  A.  C.  .S73  ;  8  Asp.  M.  C.  276. 
(o.  S.),  K.  B.  159  ;  2  B.  &  C.  805  ;  4  D.  & 
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impossible,  or  so  clearly  unreasonable  as  to  be  impossible  in  a    Sect.  427. 
business  point  of  view  "  (d). 

428.  The  case  of  a  general  average  expenditure  differs  in  some  Contribution 
respects  from  that  of  a  sacrifice  of  part  of  the  adventure.     The  turTshouid  be 
money  which  has  been  expended  did  not  form  part  of  that,  and  endof  TOvage 
was  not  subject  to  its  risks.     Eepayment  of  it  should  therefore 
not  be  contingent  upon  those  risks. 

Hence  it  has  been  repeatedly  laid  down  by  writers  of  authority, 
both  in  England  and  in  the  United  States,  that  the  rule  as  to 
contribution  to  an  expenditure  is  different  from  that  as  to  a 
sacrifice.  It  is  said  that  all  the  parties  interested  in  the 
adventure  become,  there  and  then,  as  soon  as  the  advance 
is  made,  liable  to  repay  their  shares,  and  that  those  shares 
should  be  in  proportion  to  the  values  of  the  property  at  the 
time  of  the  expenditure,  without  regard  to  subsequent  losses 
or  deterioration  (e). 

There  has  not,  however,  been  any  decision  on  the  point,  and 
adjusters  in  practice  do  not  recognize  the  supposed  distinction. 
They  take  the  state  of  things  at  the  termination  of  the  adventure 
as  the  basis  for  contribution,  both  with  regard  to  sacrifices  and 
expenditures  (/).  That  course  is  doubtless  the  most  convenient. 
Is  it  also  consistent  with  principle  ? 

If,  after  general  average  disbursements  have  been  made,  a 
total  loss  of  ship  and  cargo  occurs,  it  seems  clear  that  the 
disbursements  should  not  be  borne  by  the  shipowner  entirely ; 
or  if  the  value  of  what  is  ultimately  saved  of  the  adventure  is 
less  than  the  expenditure,  it  is  equally  clear  that  the  excess  of 

(d)  Per  Lindley,  J.,  Hill  v.  Wilson,  hagen  Sea  Assurance  Co.,  1850,  s.  49, 
(1879)  48  L.  J.,  C.  P.  764  ;  4  C.  P.  D.  329.  set  out  in  Lowndes,  p.  394  ;  and  it 
And  see  Mavro  v.  Ocean  Marine  Ins.  Co. ,  appears  that  even  the  Danish  adjusters 
liii  supra.  do  not  act  upon  the  distinction,  though 

(e)  Benecke,  298;  Am.  (3rd),  802;  theyrecognize  the  liability  to  contribute 
Macl.  68.5;  Lowndes  (3rd),  177;  Pars.  to  expenditures  in  the  event  of  a  total 
M.  Ids.  II.  295  ;  PhiU.  Itis.  s.  1355.  loss  :  ibid.  397.  This  is  also  recognized 
But  a  further  distinction  again  is  some-  by  English  adjusters ;  and  by  some 
times  drawn  where  the  funds  are  raised  foreign  codes,  e.g.,  the  Dutch,  Bk.  2, 
by  bottomry  :  Phill.  Ins.  o.  1356.  tit.  2,  s.  738  ;  ibid.  332  ;  and  the  Portu- 

(/)  Lowndes  (Brd),  167.  The  same  guese,  tit.  15,  b.  1852  :  iJi(i.  341.  York- 
practice  appears  to  be  followed  in  some  Antwerp  Kule  XVII.  makes  the  values, 
parts  at  least  of  the  United  States  :  ibid.  at  the  termination  of  the  adventure  the 
284  (n.).  None  of  the  foreign  codes  pre-  basis  of  contribution,  -without  distino- 
Bcribe  a  different  rule  for  expenditure,  tion. 
except  the  Danish  charter  to  the  Copen- 
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Sect.  4S8.  expenditure  should  not  fall  wholly  either  on  the  shipowner,  or 
on  the  owners  of  what  has  been  saved.  But  it  does  not,  therefore, 
follow  that  in  all  cases  the  contribution  to  general  average 
disbursements  should  be  by  the  different  interests  as  they  existed 
at  the  place  where  the  expenditure  was  made,  and  in  proportion 
to  their  values  at  that  time. 

The  view  that  that  ought  to  be  so  seems  to  depend  upon  the 
assumption  that  an  indebtedness  at  once  arises  when  the  disburse- 
ment has  been  made,  and  that  the  debt  of  each  one  is  in 
proportion  to  the  value  of  his  interest.  Such  a  debt  must  depend 
either  upon  a  rule  of  law,  or  upon  an  implied  agreement.  There 
is  not,  generally,  any  express  authority  for,  or  agreement  to 
repay  the  expenditure :  the  master  makes  it  for  whom  it  may 
concern.  And,  except  for  the  necessity  of  making  good  the  disburse- 
ment in  the  event  of  a  subsequent  total  loss  or  insufficiency  of  ship  and 
cargo,  there  is  no  reason  for  making  a  rule,  or  implying  an 
agreement,  in  the  case  of  a  disbursement,  different  from  that 
which  is  established,  or  implied,  in  the  case  of  a  jettison. 

Both  in  the  case  of  a  general  average  sacrifice  and  a  general 
average  expenditure,  the  object  is  the  immediate  safety  of  the 
ship  and  cargo.  But  the  immediate  safety  does  not  terminate 
the  risks  which  the  ship  and  cargo  are  to  encounter  together. 
And  until  those  have  been  escaped,  no  benefit  is  actually  realized. 
It  is  therefore  established,  in  the  case  of  a  sacrifice,  that  the 
contributions  shall  be  in  proportion  to  the  benefits  ultimately 
derived.  The  reasons  for  this  equally  apply  (with  the  one 
reservation)  in  the  case  of  an  expenditure.  The  rule  of  law 
should,  therefore,  if  possible,  be  the  same  in  both  cases. 

Take  the  extreme  case  of  a  ship  which  has  arrived,  but  with 
all  her  cargo  damaged,  and  made  worthless,  by  perils  met  with 
after  a  general  average  expenditure  at  a  port  of  refuge.  That 
expenditure  on  the  hypothesis  was  necessary  for  the  safety  of 
ship  as  well  as  cargo ;  and  she,  and  she  only,  has  reaped  th6 
benefit  of  it.  It  is  fairer,  then,  that  the  shipowner  should  bear 
it  alone  than  that  the  cargo  owners  should  have  to  pay  part. 

Must  be  re-  429.  But  if  both  ship  and  cargo  be  lost  after  the  expenditure 
Fnterested  at  ^^^  been  incurred,  or  if  what  is  saved  be  insufficient  to  meet  it, 
the  time  m      then  the  deficiency  ought  in  some  way  to  be  contributed  to.    The 

case  or  sub-  jo  j 

sequent  total  shipowner   should   not   bear   it   all.     And  the  reasonable  rule 

loss. 


GENERAL    AVERAGE.  557 

seems  to  be  that  those  who  were  interested  in  the  adventure  at    Sect.  429. 
the  time  of  the  expenditure  should  contribute  in  proportion  to 
their  interests  at  that  time. 

There  seems  to  be  no  real  difficulty  in  thus  altering  the  rule 
to  be  adopted  according  to  the  event.  If,  for  example,  expenses 
were  incurred  in  endeavouring  to  save  a  stranded  ship  and 
cargo,  it  is  scarcely  doubtful  that  they  must  be  borne  in 
proportion  to  what  may  have  been  saved  (g) ;  not  according  to 
the  values  of  the  property  as  it  lay.  While  if  the  expenditure 
were  fruitless,  or  if  the  property  saved  were  insufficient  to  meet 
it,  it  would  be  necessary  to  apportion  the  deficiency  according  to 
the  values  sought  to  be  saved ;  or  at  any  rate  in  some  other  way 
than  according  to  values  saved. 

430.  It  has  been  contended  that  general  average  expenses  The  ease 
become  due  at  the  port  of  refuge  by  analogy  to  salvage  {h).  salvage. 
Salvage  undoubtedly  becomes  payable  upon   all   the  property 
saved,  in  proportion  to  the  values  at  the  place  to  which  it  was 
brought  (i) ;  and  no  subsequent  losses  will  remove  the  liabilities 

of  the  owners  of  the  several  portions  of  it  to  pay  their  shares  of 
the  salvage.  But,  as  above  pointed  out  (/c),  salvage  payments 
and  general  average  contributions  are  distinct  from  one  another, 
and  this  difference  in  the  time  for  contribution  is  a  result  of  the 
difference  between  them. 

431.  It  seems  still  more  clear  that,  if  the  expenditure  has  Expense  of 
been  incurred  by  the  shipowner  at  a  port  of  refuge  in  repairing  gacrifiS^of 
general  average  damage  to  the  ship  or  ship's  material,  those  chip's,  ^ 
interested  in  the  adventure  do  not   at   once  become  liable  to 

repay  this  in  proportion  to  their  interests. 

And  it  is  at  least  doubtful  whether  they  could  be  required  to 
make  it  good  upon  a  subsequent  total  loss  of  ship  and  cargo. 
For  such  an  expenditure,  although  a  consequence  of  the  general 
average  act,  and  so  a  subject  for  contribution  ultimately,  is  not 
in  itself  such  an  act.  It  is  incurred  by  the  shipowner  in  order  to 
perform  his  contract,  and  to  satisfy  his  obligations  under  that. 
And  although  he  thus  runs  the  risk  of  losing  that  with  which  he 
has  replaced  what  was  sacrificed,  he  does  so  as  an  incident  of  his 
contract. 

O?)  See  per  Blackburn,  J.,  Hingston  (Ji)  Benecke,  298  ;  Lowndes  (3rd),  172. 

«.  Wendt,  (1876)  1  Q.   B.   D.  367,  at  (i)  Hupra,  ss.  350,  351. 

p.  370.  (Ti)  Supra,  s.  394. 
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Sect.  431. 


Expense  o£ 

obtaining 

money. 


Goods  Bold  at 
port  of  refuge 
for  general 
average  ex- 
penses. 


•Contribution 
for  freight 
payable  on 
■delivery. 


If,  for  instance,  a  mast  be  cut  away,  and  replaced  at  a  port  of 
refuge,  and  this  new  mast  again  be  lost  accidentally  before  the 
end  of  the  voyage,  the  only  contribution  is  in  respect  of  the  first 
mast.  The  second  niast  was  at  risk  because  the  shipowner  was 
bound  to  have  one  in  his  ship.  And  if  the  expenditure  upon  it 
be  looked  at,  it  may  equally  be  said  that  that  was  at  risk  for  the 
same  reason.  As,  however,  the  need  of  that  expenditure  was 
the  consequence  of  the  act  of  cutting  away,  it  ought  to  be  con- 
tributed to  by  the  goods  if  they  arrive. 

432.  The  amount  of  the  disbursements  to  be  contributed  for 
must  include  the  necessary  cost  of  obtaining  the  money  at  the 
place  where  it  was  required ;  such  as  commissions  on  advances, 
discounts  on  bills,  or  premium  and  charges  on  a  bottomry 
bond  (l). 

Where  goods  are  sold  at  a  port  of  refuge  to  pay  general  average 
expenses  there,  the  sacrifice  is  regarded  in  the  same  way  as  if 
the  goods  had  been  jettisoned.  They  are  contributed  for  on 
arrival  at  the  destination;  and  are  considered  to  have  been 
subject  to  the  vicissitudes  of  the  voyage,  as  though  they  had 
remained  on  board  (m).  Hence,  if  the  ship  and  cargo  are  sub- 
sequently lost,  no  contribution  is  made  to  the  goods  sold  («). 

Any  loss  which  results  from  selling  goods  at  the  port  of  refuge, 
instead  of  at  the  destination,  becomes,  on  the  above  method,  part 
of  the  general  average  expenditure.  It  represents  the  cost  of 
obtaining  the  money.  But  if  the  goods  were  partly  sold  to 
defray  other  than  general  average  expenses,  a  proportionate  part 
of  the  loss  must  be  apportioned  to  the  interests  for  which  those 
were  incurred  (o). 

If  the  value  realized  at  the  port  of  refuge  was  higher  than  what 
would  have  been  realized  at  the  destination,  it  has  been  held 
that  the  owner  of  the  goods  may  claim  contribution  to  the  higher 
amount  (p). 

Freight. 

433.  We  have  still  to  consider  the  rights  and  liabilities  of 
those  interested  in  the  freight,  to  receive  contributions  on  the  one 


(0  Arn.  (3rd),  811  ;  Lowndes  (4th), 
277. 

(m)  Arn.  (3rd),  805. 
(re)  Cf.  supra,  b.  418. 


(o)  Lowndes  (3rd),  154. 
(p)  Richardson  v.     Nourse,    (1819) 
3  B.  &  Aid.  237. 
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hand,  and  to  contribute  on  the  other.     And  first  as  to  freight    Sect.  433. 

which  only  becomes  payable  upon  delivery  of  the  cargo,  or  upon 

arrival  of  the  ship  at  her  destination  ;  so  that  the  shipowner  is 

at  risk  with  regard  to  it  during  the  voyage ;  depending  in  the  one 

case  upon  the  safety  of  the  goods,  in  the  other  upon  the  safety 

of  the  ship. 

Where  freight  is  payable  on  delivery  of  the  goods,  a  sacrifice  By  sacrifice  of 
of  them  which  prevents  delivery  involves  a  sacrifice  of  the  freight 
on  them.  That  must,  therefore  be  contributed  to,  if,  having 
regard  to  the  other  incidents  of  the  voyage,  it  may  be  supposed 
that  the  goods  would  otherwise  have  arrived.  Thus  a  jettison  of 
goods,  or  a  sale  to  defray  general  average  expenses,  may  give 
rise  to  a  right  of  contribution  to  the  freight  upon  them.  So 
where  perishable  goods  damaged  by  a  general  average  sacrifice 
are  left  at  an  intermediate  port  (q).  If  other  goods  were  shipped 
in  place  of  them  for  the  remainder  of  the  voyage,  the  loss  would 
of  course  be  reduced  accordingly ;  though  the  cost  of  shipping 
the  substituted  cargo  must  be  taken  into  account. 

On  the  other  hand,  the  freights  on  the  goods  which  are 
ultimately  saved  contribute.  They  are  deducted,  as  we  have 
seen,  from  the  contributing  values  of  the  goods  themselves,  and 
assessed  separately,  so  that  their  share  may  be  borne  by  those 
who  are  interested  in  the  freight.  If  the  cargo  was  carried  for 
the  shipowner  freight  free,  the  whole  contribution  would  be  on 
the  goods  themselves. 

434.  Again,  if  there  has  been  a  sacrifice  of  the  ship,  as  by  By  sacrifice  of 
injuries  too  great  for  repair,  which  prevents  her  from  carrying  ^^^P- 
the  goods  to  their  destination,  this  generally  involves  a  sacrifice 
of  the  freight.  Either  the  goods  cannot  be  prudently  sent  on, 
and  the  freight  is  wholly  lost ;  or  they  are  transhipped  and  the 
freight  is  earned  by  the  shipowner  at  an  increased  cost ;  or  an 
arrangement  is  made  with  the  owners  that  they  shall  be  delivered 
at  an  intermediate  place,  on  payment  of  a  smaller  freight. 

In  these  cases,  also,  the  actual  loss  of  freight,  taking  into 
account  the  expenses  avoided,  is  a  general  average  loss.  The 
freight  which  is  saved,  and  that  which  is  thus  made  good,  being 
as  usual  treated  as  contributing  interests. 

If  the  sacrifice  has  been  by  a  voluntary  stranding,  the  same  is 

(j)  Pine  11.  Middle  Dock  Co.,  (1881)  44  L.  T.  426. 
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Sect. 434.  true;  and  it  would  seem  that  the  freight  on  goods  which  have 
been  lost  by  the  stranding,  as  well  as  that  lost  upon  the  goods 
which  are  saved,  is  a  general  average  loss  (r). 

Where  bill  of       435.  The  foregoing  applies  to  goods  carried  either  under  a. 
difiers  from      charter-party  or  under  a  bill  of  lading.     But  where  there  is  a 
charter-party,  charter-party,  and  goods  have  been  shipped  under  bills  of  lading 
which  reserve  a  different  rate  of  freight,  a  difSculty  arises  as  to 
which  is  the  freight  to  be  treated  as  at  risk.     In  practice  this  is 
solved  by  regarding  the  bill  of  lading  freights  only  (s).     Those 
are  the  freights   which,    as  regards   the   merchants,    must   be 
deducted  in  ascertaining  the  values  of  their  goods  for  all  purposes 
of  contribution ;  it  is,  therefore,  considered  more  consistent  to 
take  the  same  amounts  as  the  basis  of  the  shipowner's  claims 
and  liabilities.     He  could  not,  it  is  said,  ask  that  more  be  made 
good,  even  though  the  charter-rate  were  higher ;  for  if  so,  more 
than  the  whole  value  of  the  goods  would  be  made  up  to  him  and 
the  merchant  together  (t).      And  there  is  no  reason  why  he 
should  claim  on  less ;  though  if  the  lost  bill  of  lading  freight, 
made  good  to  him,  be  greater  than  the  charter-freight,  he  will 
hold  the  excess  for  the  charterer. 

In  The  Leitrim  (u)  the  question  arose  whether  a  loss  of  hire 
under  a  time- charter,  suffered  by  the  shipowner  in  consequence 
of  a  general  average  act,  ought  to  be  made  good.  A  fire  had 
occurred  while  the  ship  was  loading  a  cargo  of  coals  under  a 
sub-charter  for  a  voyage.  Damage  was  done  to  the  ship  by  water 
poured  in  to  extinguish  the  fire,  and  under  the  terms  of  the 
time-charter  the  hire  ceased  during  the  time  occupied  by  the 
repairs.  Gorell  Barnes,  J.,  held  that  this  loss  was  not  a  subject 
for  contribution ;  on  the  ground  that  the  delay  caused  by  a 
general  average  act  is  common  to  all  the  interests,  and  that  none 
of  the  losses  thereby  occasioned  are  subjects  for  contribution. 

But  he  also  held  that,  as  the  special  loss  to  the  shipowner 
arose  under  a  contract  to  which  the  cargo  owners  were  not  parties, 
it  was  "the  result  of  an  accidental  circumstance  peculiar  to  the 
shipowner  and  time-charterers,"  to  which  cargo  should  not  be 
required  to  contribute;  and  he  justified,  on  that  ground,  the 

(?•)  Columbian    Ins.    Co.   r.  Ashby,  Ins.  (2ncl),  203. 
(1839)   13  Peters  (U.  S.)  331 ;  Pars.  M.  («)  Lowndes  (4th),  317. 

Ins.  II.  310.  (w)  71  L.  J.,  P.  108  ;  (1902)  P.  256  ;  8 

(«)  Lowndes  (4th),  316  ;   McArthur,  Com.  Ca.  6  ;  su^ra,  s.  4:13b. 
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practice  of  leaving  chartered  freight  out  of  consideration,  where     Sect.  435. 
that  differs  from  bill  of  lading  freight. 

This  view  of  the  learned  judge  was  not  necessary  to  his  decision 
in  that  case,  and  it  is  difficult  to  reconcile  with  other  propositions 
of  general  average  law.  It  seems  clear  that  the  obligation  to 
contribute  does  not  depend  upon  privity  of  the  contributor  to 
any  contract  with  the  owner  of  the  interest  sacrificed.  Different 
portions  of  a  cargo  contribute  inter  se  without  any  such  privity. 
An  illustration  in  relation  to  freight  is  given  by  the  cases  as  to 
contribution  by  chartered  homeward  freight  to  general  average  on 
an  outward  voyage  (x).  Those  cases  seem  to  show  that  outward 
cargo  must  reciprocally  contribute  to  a  sacrifice  on  the  outward 
voyage  of  the  homeward  freight,  an  interest  to  which  the  cargo 
is  not  in  any  way  privy. 

Nor  is  it  necessary  that  the  contributor  should  have  had 
knowledge  of  the  character,  or  of  the  existence,  of  the  interest 
sacrificed  {y).  It  is  enough  that  the  several  interests  were 
exposed  to  the  common  peril,  and  that  there  has  been  a  sacrifice 
to  avoid  that.  Care  is  needful  to  avoid  contribution  twice  over 
by  or  to  any  interest ;  but  a  sacrifice  of  any  distinct  interest  in 
the  adventure  should  be  contributed  to,  however  that  interest 
arose. 

It  is  therefore  submitted  that  where  the  shipowner  has  a  right 
to  freight  beyond  that  reserved  by  the  bills  of  lading,  dependent 
upon  completion  of  the  voyage,  that  should  contribute,  or  be 
contributed  to,  as  the  case  may  be. 

436,  In  each  case,  in  order  to  get  at  the  contributory  value,  Deductions 
deduction  must  be  made  of  the  expenses  of  obtaining  the  freight,  for^ontrfbu- 
so  as  to  get  at  the  net  value  to  the  shipowner  of  that  which  was  ^°^  value, 
at  risk  at  the  time  of  the  general  average  act,  and  has  been 
saved  (z) ;  thus,  from  the  freight  received  must  be  deducted  the 
cost  of  discharging  the  cargo  and  of  collection.    It  is  also  the 
practice  to  deduct  the  wages  of  the  crew  since  the  general  average 
act,  and  any  port  charges  incurred  subsequently  to  it,  until  all 
the  cargo  has  been  discharged  (a).    It  may  be  doubted  whether 

(ic)  Infra,  s.  438.  expenses  of  earning  it  which  would  have 

{y)  Anglo-Argentine,   &c.  Agency  v.  been  saved  if  the  ship  had  been  lost," 

Temperley  Shipping  Co.,  68  L.  J.,  Q.  B.  per  Gorell  Barnes,  J.,  in  The  Brigella, 

900  ;  (1899)  2  Q.  B.  403.  62  L.  J.,  P.  81  ;  (1893)  P.  196. 

(s)  The    contribution     is     on     "the  (a)  Lowndes  (4th),  324  ;  Benecke,  313. 

amount  of  freight  at  risk,  minus  the  In  the  United  States  it  appears  that  fixed 

C. — C.  O    0 
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Sast.436.  these  last  are  properly  deducted,  seeing  that  soihe  at  least  of 
them  would  have  been  incurred  on  account  of  the  ship  itself, 
even  though  the  whole  cargo  and  freight  had  gone. 

The  value  of  provisions  and  coals,  laid  in  before  the  general 
average  act  and  subsequently  consumed,  is  not  deducted  (6). 
The  expense  of  these  had  been  already  incurred ;  and  if  any  part 
would  have  been  saved  by  giving  up  the  voyage  and  abandoning 
the  freight,  that  part  ought  itself  to  have  contributed. 
Deductions  to       The  deductions  to  be  made  from  freight  sacrificed,  in  order  to 
amount  made  ascertain  the  amount  to  be  made  good,  should  vary  according  to 
good.  ^jjg  circumstances.     The  question  is,  how  much  has  been  lost 

by  the  sacrifice  ?  Where  part  of  the  cargo  has  been  jettisoned, 
but  the  voyage  completed,  the  shipowner's  loss  is  of  the  whole 
unpaid  freight  on  those  goods,  less  the  cost  of  landing  and 
delivering  them.  The  expenses  of  completing  the  voyage  have 
not  been  avoided,  and  no  part  of  them  should  therefore  be 
deducted.  If,  however,  the  sacrifice  be  of  the  ship,  and  the 
freight  be  lost  because  she  has  not  completed  the  voyage,  that 
freight  should  not  be  made  good  without  first  deducting  the 
expenses  which  would  have  been  incurred  in  earning  the  freight 
if  the  voyage  had  been  completed,  and  which  owing  to  the 
sacrifice  have  been  saved  (c). 

Freight  pay-  437.  Where  the  contract  of  carriage  makes  payment  of  the 
of  sMp.^'^'^'^^  freight  conditional  upon  the  arrival  of  the  ship,  not  of  the  goods, 
a  sacrifice  of  the  latter  does  not  give  rise  to  a  loss  of  freight. 
Goods  sacrificed  in  such  a  case  are  contributed  to  without  any 
deduction  of  freight ;  and,  on  the  other  hand,  the  whole  freight 
contributes  on  arrival,  notwithstanding  any  losses  of  cargo. 

proportions  of    the    gross    freight    are  In  the  United  States  the  rule  seems  to 

generally  deducted  :   Pars.  M.  Ins.  11 .  be  to  allow  the  gross  freight  lost  without 

310,  334.      Of.  Spafford  t.  Dodge,  (1817)  deductions  :  Phill.  s.  1368  ;  Pars.  M.  Ins. 

11  Mass.  66.  II.  .SIO  ;  Gourlie,  487. 

{i)  Lowndes  (4th),  324.  In  Chrystal  v.  Flint,  (1897)  82  Fed. 

(«)  The  practice  of  English  adjusters  Hep.  472,  Brown,  J.,  allowed  the  gross 

is  expressed  in  the  following  rule  of  the  freight  on  jettisoned  goods  in  general 

Association     of      Average     Adjusters  :  average,  as  being  the  usage  of  the  port 

"  That  the  loss  of  freight  to  be  made  of  New  York.    He  considered  that  that 

good  in  general  average  shall  be  ascer-  accorded  with  the  general  law  of  the 

tained  by  deducting  from  the  amount  of  United  States,  without  however  approv- 

gross  freight  lost  the  charges  which  the  ing  it.    In  Columbian  Ins.  Co.  n.  Ashby, 

owner  thereof  would  have  incuixed  to  (1839)  13  Peters  (U.  S.),  331  (voluntary 

earn  such  freight,  but   has  in  conse-  stranding),     the     gross     freight     was 

quence  of  the  sacrifice  not  incurred."  apparently  allowed. 
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A  sacrifice  of  the  ship  which  prevents  her  completing  her     Sect.  437. 
voyage  under  such  a  charter-party  occasions  a  loss  of  freight  to 
which  contribution  must  be  made  (d). 

438.  Where  the  voyage   which  the  ship  was  making  at  the  Freight  cou- 
time  of  the  sacrifice  was  not  the  only  one  for  which  she  then  subsequent 
had  engagements,  the  question  arises,  how  far  are  freights  which  ^°y^g^- 
are  conditional  upon  performance  of,  or  to  be  earned  under,  her 
subsequent  engagements  to  be  brought  into  the  account  ? 

First,  where  the  freight  is  conditional  upon  the  completion  of 
a  subsequent  voyage,  as  under  a  charter-party  for  a  voyage  out 
and  home,  at  a  freight  to  be  paid  upon  the  return  home,  what 
part  of  it  ought  to  contribute  to  a  general  average  loss  on  the 
outward  voyage  ? 

This  question  arose  in  Williams  v.  London  Assurance  Co.  (e) 
in  an  action  on  a  policy  on  the  ship ;  the  defence  being  that  a 
deduction  should  be  made  of  a  contribution  in  respect  of  the 
freight,  made  payable  on  the  return  voyage,  to  a  general  average 
loss  incurred  upon  the  outward  voyage.  The  return  voyage  had 
in  fact  been  accomplished.  Under  the  charter-party  3,O00L  was 
advanced  in  respect  of  the  freight  on  sailing  outwards  ;  but  the 
wiole  freight  was  to  be  calculated  at  certain  rates  per  ton  of  the 
goods  brought  home,  and  it  was  only  to  be  paid  upon  condition 
that  the  ship  arrived  home.  It  was  held  that  the  whole  freight 
must  contribute,  on  the  ground  that  it  had  in  fact  been  preserved 
by  the  general  average  sacrifice. 

What  should  have  been  done  had  the  average  been  adjusted  at 
the  end  of  the  outward  voyage  was  not  decided.  That  would 
ordinarily  be  the  proper  place  for  the  adjustment,  and,  at  that 
place,  only  a  prospect  of  earning  the  freight  had  been  saved, 
while  the  cargo's  safety  had  been  definitely  .realized.  To  put 
them  on  an  equality,  therefore,  the  freight  should  contribute 
only  on  the  value  of  the  prospect  of  earning  it.  And  all  the 
cost  of  completing  the  voyage,  together,  it  would  seem,  with  a 
fair  allowance  for  the  use  of  the  ship  on  the  homeward  journey, 
ought  to  be  deducted  (/). 

(d)  Columbian  Ins.  Co.  v.  Ashby,  ballast,  sailing  outwards  to  earn  a  home- 
(1839)  13  Peters  (U.  S.),  331.  ward  freight. 

(e)  (1813)  1  M.  &  S.  318.  And  see  in  (/)  See  Beneoke's  observations  on  the 
U.  S.,  The  Brig  Mary,  (1842)  1  Sprague,  case,  p.  315,  &c.  Cf.  Lowndes  (4th), 
17.     Cf.  The  Brigella,  62  L.  J.,  P.  81  310,  &c.  ;  Phill.  s.  1387. 

(1893)  P.  189,  where  the  ship  was  in 

O   O   2 
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Sect.  438. 


Where  ship 
chartered  f  or 
subsequent 
voyages. 


In  Moran  v.  Jones  (g),  general  average  expenditure  had  been 
incurred  when  the  ship  was  on  an  outward  voyage  under  charter 
to  carry  a  homeward  cargo  of  guano,  on  which  freight  at  il.  10s. 
per  ton  was  to  be  paid,  partly  at  the  loading  port,  partly  on 
arrival  at  the  port  of  discharge.  She  carried  a  small  quantity 
of  goods  outwards  for  persons  other  than  the  charterers.  In  an 
action  between  the  shipowner  and  his  insurer  of.  the  chartered 
freight,  the  latter  admitted  that  this  freight  should  contribute  to 
the  expenditure.     And  the  Court  said  that  that  ought  to  be  so. 

In  Carisbrook  S.8.  Co.  v.  Ijondon  and  Provincial,  &c.  Co.  {h), 
the  ship  stranded  while  proceeding  in  ballast  to  Savannah  to 
load  cotton  under  a  charter  by  which  freight  was  to  be  paid  on 
delivery  of  the  cotton.  General  average  damage  was  done  in 
getting  her  off.  She  then  loaded  her  cargo  and  earned  the 
freight.  The  Court  of  Appeal,  affirming  Mathew,  J.,  held  that 
the  chartered  freight  must  contribute  to  the  general  average  loss. 
The  vessel  on  the  outward  voyage  was  in  process  of  earning  the 
homeward  freight. 

439.  Next,  where  the  ship  has  been  chartered  for  other  voyages 
after  that  which  she  is  making,  at  independent  freights. 

If  the  agreements  for  those  voyages  have  a  peculiar  value  for 
the  shipowner,  then,  since  that  value  was  at  risk  and  has  been 
saved  to  him  by  the  safety  of  the  ship,  he  ought  to  contribute  for 
it.  And  on  the  other  hand,  the  loss  of  it  is  a  general  average 
loss  in  case  of  a  sacrifice  of  ship  which  prevents  its  attainment. 

But  where  they  are  no  more  than  ordinary  employments  for 
the  ship,  there  should  be  no  contribution  in  respect  of  the 
freights  which  may  be  earned  under  them.  For  the  benefit  to 
be  derived  by  the  shipowner  is  only  that  which  arises  from 
owning  the  ship,  and  is,  therefore,  covered  by  her  valuation,  and 
contributed  for  in  respect  of  the  ship  herself.  Thus,  if  the  ship 
is  chartered  for  a  series  of  independent  voyages,  upon  ordinary 
terms,  and  a  sacrifice  occurs  on  one  of  them,  the  freight  upon 
that  only  should  be  taken  into  account  for  purposes  of  separate 
contribution. 

Or,  again,  where  a  ship  is  carrying  a  cargo  outwards,  and  is 
chartered  to  bring  a  cargo  homewards,  at  an  independent  freight, 

(,g)  (1857)  26  L.  J.,  Q.  B.  187  ;  7  E.  &      681.     Of.  The  Progress,  (1810)  Edwards, 


B.  523. 

(/t)  71  L.J., 


Adm.  210. 


K.B.978;(1902)2K.B. 
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the  homeward  freight  should  not  be  treated  as  a  contributory  to    Sect.  439. 

general  average  on  the  outward  voyage.     If  it  were,  the  outward 

cargo  should  be  a  contributory  to  a  loss  of  that  freight,  in  case 

of  a  sacrifice  of  the  ship  on  the  outward  voyage.      But  the 

homeward  freight  is  really  an  interest  in  an  adventure  to  which 

the  outward  cargo  is  not  a  party.     The  general  average  on  the 

outward  voyage  should  be  adjusted  at  the  end  of  that  voyage, 

the  ship  contributing  or  receiving  on  her  full  value  there.    That 

value  should  comprehend  the  whole  of  her  ability  to  earn  future 

freights,  including  the  homeward  freight.     This  freight  should 

not,  therefore,  make  or  receive  contributions  independently  (i). 

440.  Freight  cannot  strictly  be  said  to  be  at  risk  unless  the  Freight  paid 
payment  of  it  depends  upon  the  safety  of  the  cargo  or  of  the  Inciuded'iii 
ship  (A;).     If,  by  agreement,  it  has  been  paid  in  advance,  or  is  ^^;',°t°^ 
unconditionally  payable  at  a  certain  time,  it  is  not  at  risk  as 
freight.     For  the  contract  to  pay  is  not  altered  by  a  loss  of  the 
goods,  or  ship ;  and  the  amount  paid  in  advance  is  not  repayable 
by  the  shipowner  upon  the  loss  (0. 

But  where  the  merchant  has  paid  or  is  liable  to  pay  freight  on 
goods  independently  of  arrival,  the  value  of  the  goods  at  the 
destination,  upon  which  he  is  to  make  or  receive  general  average 
contribution,  must  be  estimated  without  any  deduction  of  that 
freight ;  for  their  full  value  without  deduction  of  freight  was 
at  risk  to  him. 

(i)  See  Potter  r,  Eanliin,  (1868)  per  shipped  under  charter-party  or  bills  of 

Willes,  J.,  L.  R.,  3  C.  P.  at  p.  567  ;  Arn.  lading,  and  is  also  under  a  separate 

(6th  ed.),  906  ;  Phill.  Ins.  s.  1387 ;  but  charter  to  load  another  cargo  after  the 

of.  The  Brig  Mary,  (1842)  1   Sprague  cargo  then  in  course  of  carriage  has 

(U.  S.),  17,  and  cases  mjira,  s.  438.  been  discharged,  the  ulterior  chartered 

The  Association  of  Average  Adjusters  freight  shall  not  contribute  to  the  general 

have  the  following  Rules  of  Practice  : —  average." 

"  That  when  a  vessel  is  in  ballast  and  (It)  "  The  principle  upon  which  freight 

under  charter,  the  interests  contributing  is  to  contribute  in  the  case  of  general 

to  expenses  or  sacrifices  incurred  for  the  average  is  that  it  was  one  of  the  things 

common  safety  are,  in  practice,  the  ship  at  hazard  at  the  time  when  that  sacrifice 

and  freight  she  is  earning   under  the  which  produced  the  general  average  was 

charter,  computed  as  usual  in  the  ad-  made."    Per  Lord  EUenborough,  in  Cox 

justment  of  general  average,  unless  the  x.  May,  (1815)  (4  M.  &  S.  152,  159).     In 

expenses  are  salvage  expenses  specific-  that  case  the  only  contribution,  to  sal- 

aUy  charged  by  a  court  of  law  or  by  vage,  in  respect  of  freight,  was  by  the 

arbitration  to  the  vessel  without  any  shipowner ;     the     charterer's     prepaid 

regard  to  the  freight."  freight  was  disregarded. 

"That  when  at  the  time  of  a  general  (l)  Infra,  s.  562. 

average  act  the  vessel  has  on  board  cargo 


666 


THE   VOYAGE. 


Sect.  440.  And  where  the  voyage  is  broken  up  at  some  place  other  than 
the  destination,  under  circumstances  which  put  an  end  to  the 
shipowner's  obhgation  to  carry  on  the  goods,  the  value  of  them 
must  be  estimated  at  that  place  without  deduction  or  addition  of 
the  freight  paid  in  advance  (m).  If  the  goods  are  more  valuable 
there,  owing  to  the  transit  so  far  accomplished,  that  will  appear 
in  the  valuation. 

In  Prayes  v.  Worms  (n),  the  question  arose  whether  a  charterer 
was  liable  to  contribute  to  general  average  expenses  incurred  on 
the  voyage,  in  respect  of  freight  paid  in  advance  upon  a  cargo  of 
coals,  shipped  by  him  for  San  Francisco  and  delivered  to  him 
there.  The  Court  held  that  the  charterer's  interest  at  risk  was 
increased  by  the  amount  of  his  advances,  and  that  he  must  con- 
tribute in  respect  of  them. 

The  question  whether  this  contribution  was  in  respect  of  an 
interest  in  freight,  or  of  an  interest  in  cargo,  was  not  decided. 
But  the  latter  seems  the  clearer  view.  If  the  cargo  had  been  lost, 
but  the  ship  had  arrived,  no  contribution  could  have  been  due  in 
respect  of  the  advances.  "  Here  the  charterer  is  interested  in  the 
safe  carriage  of  the  cargo.  He  is  interested  in  the  same  way  as  a 
shipowner  who  has  partly  filled  up  the  ship  with  his  own  goods  is 
interested.  That  might  be  insured  in  the  name  Of  freight,  and 
would  have  to  contribute  to  general  average  "  (o). 

At  any  rate,  it  appears  to  have  been  decided  in  Svendsen  v. 
Wallace  (p)  that  the  charterer  is  not  liable  to  contribute  in  respect 
of  freight  paid  in  advance  to  expenses  of  reloading  the  cargo, 
which,  as  between  owner  of  ship  and  owner  of  freight,  may  be 
chargeable  to  freight. 

Advances  441.  Where  the  charterer  has  advanced  the  freight  for  a  round 

for  round        voyage,  BO  that  it  is  partly  paid  for  one  adventure  and  partly  for 
voyage.  another,  the  case  is  more  complicated.  The  right  method,  perhaps, 

would  be  to  regard  the  freight  advanced  as  a  separate  interest, 
and  subject  to  no  deductions.  But  as  to  how  it  is  to  be  apportioned 
between  the  outward  and  homeward  voyages,  and  as  to  whether 
any  and  what  part  is  to  be  contributed  to  upon  a  sacrifice  of  goods, 

(«i)  Fletcher  v.  Alexander,  (1868)  37  (»)  Per  Willes,  J.,  19  C.  B.  (n.  s.)  p. 

L.  J.,  C.  P.  193  ;  L.  E.,  3  C.  P.  375.  176.     The    shipowner's    interest   could 

(n)  (1865)  19  C.  B.  (n.  s.)  159  ;  S.  C,  more  plainly  be  insured  as  goods, 

reported  as  Trayes  v.  Worms,  34  L.  J.,  (p)  (1885)   54   L.  J.,  Q.  B.  497;  10 

C.  P.  274.  A.  C.  404 ;  supra,  s.  410. 
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there  is  little  or  no  authority.     Much  must, no  doubt,  in  each  case    Sect.  441. 
depend  upon  the  terms  of  the  charter-party. 

Remedies. 

442.  The  shipowner  has  a  lien  upon  the  goods  for  general  Shipowner 
average  contributions  due  in  respect  of  them,  whether  the  claim  contributions 
be  on  his  own  behalf  or  on  behalf  of  other  cargo  owners  (q).  But  OTcargo™^*^ 
the  goods  are  not  usually  detained  until  the  amount  has  been  owners. 
ascertained ;  the  calculation  takes  time ;  and  detention  for  an 
estimated  claim  exposes  the  shipowner  to  the  risk,  on  the  one 
hand,  of  getting  less  than  is  due,  and  on  the  other  hand,  to 
liability  to   damages  for  detaining  the  goods  for  an  excessive 
amount  (j-).     The  goods  are  commonly  given  up  on  an  under- 
taking by  the  receiver  to  pay  the  amount  due  in  respect  of  them, 
and  to  furnish  particulars  of  their  value,  so  as  to  enable  an  average 
adjustment  to  be  prepared.     Also,  frequently,  a  deposit  with  a 
bank,  or  other  trustee,  as  security,  is  required. 

The  conditions  of  the  bond,  or  undertaking,  which  the  ship- 
owner may  properly  demand  before  giving  up  the  goods  were 
considered  in  Huth  v.  Lamport  (s).  The  shipowner  had  there 
stipulated  for  a  bond  by  the  consignee  under  which  the  decision  of 
the  average  adjuster  appointed  by  the  shipowner  would  be  binding, 
subject  to  an  appeal  to  arbitrators  ;  and  under  which  the  consignee 
must  have  deposited  money  in  the  names  of  the  adjuster  and 
shipowner,  out  of  which  payments  for  disbursements  were  to  be 
made  at  the  adjuster's  discretion.  It  was  held  that  these  were 
conditions  which  could  not  be  insisted  upon. 

The  shipowner  is  the  only  person  who  can  exercise  a  lien  for 
contributions,  and  he  can  generally  obtain  thematerials  for  making 
the  average  adjustment.  In  practice,  therefore,  he  procures  the 
adjustment,  and  obtains  security  for  payment  of  the  contributions, 
whether  they  are  due  to  himself  or  to  cargo  owners.  Moreover,  he 
is  bound  to  exercise  his  powers  for  the  protection  of  merchants 
entitled  to  receive  contributions. 

(ij)  Crooks  V.  Allan,  (1879)  49  L.  J.,  216. 

Q.   B.  201  ;    5  Q.  B.  D.  38  ;   Huth  v.  ()•)  See  per  Lord  Esher  in  Huth  v. 

Lamport,  (1886)  55  L.  J.,  Q.  B.  239  ;  Lamport,  (1886)   16   Q.   B.  D.  735,   p. 

16   Q.  B.  D.  i42,  735.    The  lien  pre-  736. 

vails  over  the  claim  under  an  earlier  (s)  (1886)   55   L.  J.,  Q.  ,B.   239  ;  16 

bottomry  bond  ;  Cargoes  Galam,  (1863)  Q.  B.  D.  442,  735. 
33  L.  J.,  Adm.  97  ;  2  Moo,  P.  C.  (N.  s.) 
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»3ct.442.  jn  Crooks  r.  Allan  (i),  shipowners  were  held  liable  in  damages 
for  not  having  taken  the  necessary  steps  for  procuring  an  adjust- 
ment of  a  general  average  loss  of  cargo,  and  securing  payment  of 
the  contributions. 

In  Hallett  v.  Bousfield  (v),  the  owner  of  goods  which  had  been 
jettisoned  sought  to  restrain  the  master  and  shipowner  by  injunc- 
tion from  delivering  the  cargo,  claiming  a  lien  upon  it  for  contri- 
butions. Lord  Eldon  refused  to  grant  the  injunction,  saying  that 
there  was  no  authority  that  the  owner  of  part  of  the  cargo  could 
compel  the  captain  to  require  security  from  the  others. 

But  in  Strang  v.  Scott  (x),  Lord  Watson  said :  "  It  is  settled 
law  that,  in  the  case  of  a  general  ship,  the  owner  of  goods  sacri- 
ficed for  the  common  benefit  has  a  lien  upon  each  parcel  of  goods 
salved  belonging  to  a  separate  consignee  for  a  due  proportion  of 
his  individual  claim.  The  cargo  not  being  in  his  possession,  or 
subject  to  his  control,  his  right  of  lien  can  only  be  enforced 
through  the  ship-master,  whom  the  lawof  England,  following  the 
principles  of  the  Lex  Ehodia,  regards  as  his  agent  for  that  purpose. 
The  duty  being  imposed  by  law  upon  the  master,  he  is  answerable 
for  its  neglect."  And,  after  referring  to  Hallett  v.  Bousfield, 
Lord  Watson  added,  that  it  did  not  follow  from  that  case  "  that  a 
master  might  not  be  restrained  from  making  delivery  of  the  cargo, 
at  the  instance  of  all  or  most  of  those  entitled  to  contribution, 
without  taking  security  for  their  claims." 

Though  the  adjustment  of  the  general  average  is,  generally,  to 
be  made  at  the  port  of  discharge,  according  to  the  law  and  on  the 
basis  of  the  values  at  that  place,  it  is  not  obligatory  on  the  ship- 
owner to  have  a  statement  prepared  there.  He  is  not  bound  to 
employ  a  professional  average  adjuster  at  all ;  and  he  may,  if  he 
chooses,  employ  one  at  some  other  port.  "If  he  engages  the 
services  of  an  average  stater,  it  is  merely  as  a  matter  of  business 
convenience  on  his  part.  The  average  stater  is  not  engaged,  nor 
does  he  act  on  behalf  of  any  of  the  other  parties  concerned,  nor 
does  his  statement  bind  them."  But  the  shipowner  must  act 
reasonably,  and  "  if  owing  to  his  taking  an  unreasonably  long 
time  in  presenting  his  general  average  statement  other  parties 

(0  (1879)    49    L.    J.,    Q.    B.    201  ;  5  Eaisby,  (1885)  54  L.  J.,  Adra.  65  ;  10 

Q.  B.  D.  38,  and  see  Nobel's  Explosives  P.  D.  114  ;  5  Asp.  M.  C.  473. 

Co.  r.  Eea,  65  L.  J.,  Q.  B.  638  ;  (1896)  2  (h)  (1811)  34  E.  R.  288  ;  18  Ves.  187. 

Q.   B.  326  ;  2  Com.  Ca.  293.     Cf.   The  («)  (1889)  14  A.  C.  601,  p.  606. 
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are  prejudiced,  and  suffer  damage  by  unreasonable  delay,  he  may    Sect.  442. 
incur  liability  "  (y). 

443.  The  shipowner  may  also  sue  the  owner  of  cargo  for  a  Shipowner 
general  average  contribution  (^);  but  if  the  goods  have  changed  SibuWona 
hands  during  the  voyage,  a  question  may  arise  as  to  which  of  —'^^°'^'' 
the  persons  who  have  owned  them  is  liable. 

Practically  a  difficulty  of  this  kind  seldom  occurs,  since  the 
person  ultimately  liable  is  usually  an  insurer,  on  a  policy  which 
is  transferred  with  the  goods,  and  since  the  goods  are  not  generally 
delivered  without  a  sufficient  undertaking.  The  question  was 
touched  upon  in  Scaife  v.  Tobin  (a),  where  Lord  Tenterden  said  : 
"  A  consignee,  who  is  the  absolute  owner  of  the  goods,  is  liable 
to  pay  general  average,  because  the  law  throws  upon  him  that 
liability.     There  is  no  other  person  to  pay  it." 

But  it  does  not  appear  whether  this  was  intended  to  apply  to  a 
consignee  who  had  become  owner  after  the  general  average  loss 
had  been  incurred.  And  during  the  argument,  Parke,  J.,  had 
said  that  the  plaintiff  must  show  that  defendant  "  was  an  owner  at 
the  time  when  the  general  average  accrued  "  (b). 

On  principle,  it  is  difficult  to  see  how  a  liability  already  incurred 
could  be  held  to  be  transferred  from  the  vendor  to  the  purchaser, 
so  as  to  exonerate  the  former  and  to  make  the  latter  liable.  But 
perhaps  the  true  view  is  thai  the  liability  is  only  inchoate,  and 
does  not  definitely  attach  until  the  goods  have  arrived  at  the 
destination,  or  other  place  at  which  the  voyage  is  terminated  (c). 

444.  In  Scaife  v.  Tobin  the  shipowner  sought  to  make  the  Liability  6£ 
consignee  liable.     He  was  not  the  owner  of  the  goods,  but  received  ''°'^'^^®- 
them  for  sale  for  the  consignors,  making  advances  to  them,  and 
charging  a  commission  in  the  usual  way.    He  had,  however,  taken 
delivery  of  the  goods  knowing  there  would  be  a  claim  for  general 
average  contribution.     It  was  held  that  he  was  not  liable. 

If,  however,  delivery  were  taken  by  a  consignee  under  circum- 
stances from  which  an  agreement  to  pay  the  contribution  could  be 
inferred,  the  case  would  be  different.     Thus,  if  the  delivery  were 

(y)  Wavertree,  &c.  Co.  t.  Love,  (1897)  (J)  3  B.  &  Ad.  at  p.  527. 

A.  C.  373,  pp.  380,  382.  {e)  This  would  not  be  true,  probably, 

(z)  Birldey  r.  Presgrave,  (1801)  1  of  the  liability  for  general  average  ex- 
East,  220 ;  Anderson  r.  Ocean  S.S.  Co.,  penses  incurred  at  a  port  of  refuge, 
(1884)  54  L.  J.,  Q.  B.  192  ;  10  A.  C.  107.  where  the  ship  and  cargo  have  after- 

(a)  (1832)  3  B.  &  Ad.  523.  wards  ben  lost,  supra,  s.  429. 
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Sect.  444. 


Cargo  owner 
may  sue,  but 
has  no  lien. 


taken  under  a  bill  of  lading  which  expressly  required  the  payment, 
or  if  in  the  previous  course  of  business  between  the  parties  the 
defendant  had  made  such  payments,  or  if  the  master  had  stipulated 
for  payment  when  he  delivered  the  goods,  the  consignee  would  be 
liable  (d). 

445.  An  owner  of  goods  entitled  to  general  average  contri- 
butions may  sue  the  shipowner  or  other  cargo  owners  for  them  (e). 

But  his  direct  claim  is  personal  only.  He  has  no  lien  on  the 
ship,  nor  upon  the  cargo,  except  in  the  manner  indicated  above  in 
s.  442.  Neither  can  he  proceed  for  his  claims  in  rem  in  the 
Court  of  Admiralty  (/).  That  Court  does  not  in  the  ordinary 
exercise  of  its  jurisdiction  deal  with  such  claims  ;  though  it  may 
do  so  incidentally  ((/). 


(d)  Per  Lord  Tenterden,  Scaife  v. 
Tobin,  (1832)  1  L.  J.,  K.  B.  183  ;  3  B.& 
Ad.  523  ;  Hingston  v.  Wendt,  (1876)  45 
L.   J.,  Q.  B.  440  ;  1  Q.  B.  D.  367. 

(e)  Strang  v.  Scott,  (1889)  59  'L.  J., 
P.  C.  1  ;  14  A.  C.  601  ;  Dobson  v.  Wil- 
son, (1813)  3  Camp.  480.  A  lender  on 
bottomry  of  the  ship  is  not  liable  to 
make  contribution,  see  The  Eliza  Lines, 
(1894)  61  Fed.  Rep.  308. 

(/)  The  Constancia  (2),  (1846)  2  W. 
Eob.   487  ;  The  North  Star,   (1860)   29 


L.  J.,  Adm.  73  ;  Lush.  45. 

(j7)  Cargo  ex  Galam,  (1863)  32  L.  J., 
Adm.  97  ;  15  E.  B.  883  ;  2  Moo.  P.  C. 
(N.  s.)  216.  Cf.  The  Oquendo,  (1878)  38 
L.  T.  151  ;  3  Asp.  M.  C.  558,  an  action 
for  damage,  a  counter-claim  by  the  ship- 
owners for  an  unascertained  general  aver- 
age contribution  was  allowed  ;  and  was 
referred  to  the  registrar  and  merchants 
to  ascertain  the  plaintiff's  proportion. 
Cf.  The  Daring,  (1868)  37  L.  J.,  Adm. 
29  ;  L.  E.,  2  A.  &  E.  260. 
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I  have  kindly  been  furnished  with  the  following  pro  formd,  specimen  of  a 
modem  Average  Statement,  by  Mr.  F.  C.  Danson,  of  Liverpool,  Average  Adjuster, 
which  will  illustrate  the  manner  in  which  the  contributions  are  worked  out : — 

The  Ship  A.,  while  on  a  voyage  from  New  York  to  Liverpool  with  a  cargo  of  cotton,  having 
encoimtered  bad  weather,  sprang  a  leak  and  sustained  serious  damage,  and  for  the  general  safety 
a  portion  of  the  cargo  was  jettisoned.  Further,  being  on  her  beam  ends  during  a  squall,  it  became 
necessary,  in  order  to  lighten  her,  to  cut  away  the  foretopsail,  which  was  thus  lost.  Subsequently 
the  vessel  put  into  Queenstown,  and  she  was  then  making  water  rapidly.  The  cargo  was  accord- 
ingly discharged  and  warehoused,  and  the  vessel  was  placed  in  dry  dock  and  repaired.  Afterwards 
the  cargo  was  reloaded,  and  the  vessel  completed  her  voyage  to  Liverpool. 


Totals. 


£   s. 
5    0 

d. 
0 

15    0 

0 

3  13 

6 

5    5 

0 

500    0    0 
80    0    0 


50    0  0 

12    0  0 

5    0  0 

15    0  0 

10  17  0 


701  15    6 
35    1    9 


736  17    3 


Disbursements. 


At  Queenstown. 
Pilotage  from  sea  to  Queenstown  

Towage  do.  do.  

Noting  and  extending  the  protest 

Surveyors'  fees — 
For  damage  survey  on  arrival  ....  £2    2    0 
For      do.        do.      indrydock. .. .     2    2    0 

For  survey  on  repairs 1    1    0 

£5    5    0 

Shipwrights'  account  for  repairs  to  the  vessel. . 

Stevedores'  account — 

Discharging  cargo  and  stowing  same 

in  warehouse £40    0    0 

Reloading  cargo 40    0    0 

£80    0    0 

"Warehouse  rent  on  cargo 

Harbour  dues  on  the  vessel 

Pilotage  from  Queenstown  to  sea  

Towage         do.  do.  

New  foretopsail,  including  clews,  &c. 
(net)    £10  17    0 

Allow  as  general  average   ....  £10  17    0 

Less,  one-third 3  12    4 

£7    4    8 

Ship's  agent — 
Commission  on  advances  5  per  cent 

(■paid  hy  draft  on  Liverpool.) 


General 
Average. 


£   s.   d. 
5    0    0 


15    0    0 
3  13     6 


2     2    0 


40    0     0 


12    0    0 


7     4 


85    0    2 


4    5    0 


89    5    2 


Cargo. 


£   s.    d. 


60    0    0 


50    0    0 


2  10    0 


52  10    0 


Freight. 


£  5.   d. 


40    0    0 


5    0    0 
15    0    0 


Ship  and 
Owners. 


£  ».   d. 


2    2    0 
110 


.500    0    0 


3  12    4 


60    0    0 


3    0    0 


63    0    0 


506  15     4 


25    6    9 


582    2    1 
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Totals. 


£  s.    d. 
736  17    3 


DlSBUnSEMEN'ra. 


6     5     0 


742    2     3 


Brought  forward 


£,  s.  d. 


Jettison  of  cotton,  viz.  :^ 
Shipped  A.  B.  500  bis.  weighing  per  invoice 
gross  lbs.  240,000 


Should  deliver  in 
Liverpool  ....  net  lbs.  225,600 
Delivered 480  bls.weighing  net  216,576 


Short 20 


Freight — 
Gross  wt.    9,600  lbs. 
Less  4  p'ct.     384 


Net  lbs.  9,024 


at6d £225  12 

Discount..      3    7 


£222    4    4 


.£19 
.     0 


4    0 
4  10 


9,216  at  M.  , 
Lees  interest,  li  p'ct. 


18  19    2 

Landing  charges 2  10    0 

Brokerage,  i  per  cent.  ..127 


22  11    9 


Oioners  of  sliip — 
Freight  on  cargo  jettisoned  . 
Adjustment 


£199  12^   7 


ApportionTnent  of  general  average^ 

Ship,  value  to  contri- 
bute       £5,000  pays  £97  13 

Freight,  gross  on  cargo 
delivered £1,000 

Made  good  ....         19 


Less — 
Wages  &  port 

charges   .  .£75 
Charges  per 

adjustment  63 


1,019 


Cargo — 
Value    de- 
livered . . . . 
Made  good. , 


—      138 


£10,000 
200 


General 
Average. 


£  s.    d. 
89     5    2 


199  12    7 


18  19 
5     5 


313    1  U 


881  pays    17    4    2 


Less  charges  per 
adjustment  . . 


10,200 
53 


Cargo. 


10,147  pays    198    4    4 


£16,028         £313    1  11 


£  s.  d. 
52  10    0 


Freight. 


£  s.   d. 
63    0    0 


Ship  and ' 
Owners.  . 


£  s.  d. 
532    2    1 


97  13    5 


198    4    4 


Cargo.  .£250  14    4 


17    4    2 


Freight   ..£80    4    2 


Ship  and  owners    . .  £629  15   6 

[Summary. 
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SUMMAEY.  Balance. 

Ovmers  of  Cargo.  Dr.  Cr. 

Pay  general^ average  and  charges  on  cargo,  as 
above £250  14    4 

Eeceive  amount  made  good  in  general  average, 

as  above     199  12     1 

£51     1     9     £51     1     9 

Owners  of  Ship, 
Eeceive — 
Amount  of  disbursements  paid 

by  tiem,  as  above    £736  17     3 

Freight  on  cargo  jettisoned   . .         18  19     2 

• £755  16    5 

Pay  general  average  on  ship  and 

charges  to  owners,  as  above  . .       629  15    6 

Pay  general  average  and  charges 

on  freight,  as  above    80    4    2 

709  19     8  —  £45  16    9 

Cost  of  adjustment —  5     5     0 

£51     19      £51     1     9 
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CHAPTER  XIII. 


THE    DISCHARGE WAREHOUSING. 


SECT. 

Port,  how  determined     446 

Charterer  to  name  in  reasonable 

time    447 

Meaning  of  port   448 

It  must  be  physically  safe — For  the 

loaded  ship     449 

Not  necessarily  at  once 450 

It  must  he  politically  safe 451 

EfiEect  of  signing  bills  of  lading  for    ■ 

port  named,  though  not  safe 452 

"  So  near  thereto,"  &c. — Temporary 

obstacles     453 

The  obstacle  need  not  be  physical, 

nor  permanent 454 

Safety  of  ship  the  test     454a 

"At  all  times  of  tide" — "Always 

afloat "    455 

May  shipowner  refuse  to  proceed 

when  obstacle  removed  ?     456 

Must  owner  lighten,  if  feasible  1   . .  457 

EfEect  of  custom  458 

The  place  of  discharge    459 

Charterer  has  the  option 460 

Mode  of  discharge  follows  practice 

of  port    461 

Generally  consignee  must  take  from 

ship — Sorting  of  cargo — Ship- 
owner   generally  discharged  by 

delivery  at  ship's  side 462 

Charterer  to  take  from  "  alongside  " 

— Inconsistent  custom    463 

Port  bye-laws   464 

Master  not  bound  to  notify  arrival 

to  consignee 465 


SECT. 

Liability  of  consignee  for  landing 
expenses — Obligation  to  be  ready 
—  "  Immediately  " — Shipowner's 
right  to  discharge 466 

Generally  there  must  be  personal 
delivery  to  consignee  467 

Delivery  complete  according  to 
custom  of  the  port — Port  regula- 
tions      468 

Delivery  must  be  to  the  right  per- 
son— Delivery  to  holder  of  bill  of 
lading     469 

Delivery  must  be  of  the  right  goods 
— Undivided  portions  of  a  bulk.  .469a 

Delivery  to  another  carrier  to  for- 
ward      470 

Ware/tovsing. 

Liability  of  shipowner  where  con- 
signee fails  to  take  delivery    ....  471 

Shipowner  liable  as  carrier  for  safety 
while  he  holds  as  such    472 

Not  after  refusal  to  take  delivery . .  473 

Nor  if  consignee  fails  to  appear  for 
an  unreasonable  time 474 

Merchant  Shipping  Act,  1894 — 
Warehousing — Stop  for  freight, 
&c. — Position  of  warehouseman . .  475 

Shipowner  may  land  under  the  Act 
though  consignee  not  to  blame — 
Must  use  the  right  fairly    476 

Meaning  of  "  ready  to  take  de- 
livery "   477 
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SECT. 

Consignee  must  take  the  goods  in  a 
reasonable  time,  though  statutory 
notice  not  given   478 

Shipowner  may  contract  himself 
free  of  sect.  493 479 

Must    shipowner    see    that    goods 


SECT, 
are  rightly  delivered  after  ware- 
housing 1    480 

He  is  not  responsible  for  safety  in 
warehouse 481 

Position    of    warehouseman    as   to 
delivery 482 


446.  Where  goods  are  shipped  in  a  general  ship,  the  port  at  Port,  how 
which  they  are  to  be  discharged  is  nearly  always  agreed  upon  ®'®'™™*  • 
beforehand,  and  named  in  the  bill  of  lading.  In  charter-parties 
the  ultimate  destination  is  very  commonly  left  uncertain ;  the 
arrangement  being  either  that  it  shall  be  named  at  the  port  of 
loading,  in  which  case  bills  of  lading  are  given  for  the  port  so 
named,  or  that  the  ship  shall  call  at  one  of  certain  agreed  ports  of 
call,  and  there  receive  orders  from  the  charterer  as  to  the  place  of 
discharge.  The  charterer  is  thus  enabled  to  direct  the  ship  to 
the  port  which  may  turn  out  to  be  most  suitable  to  himself,  or  to 
the  purchasers  of  the  cargo. 

447.  Where  the  charterer  is  to  give  orders  for  the  port  of  dis-  charterer  to 
charge  at  the  port  of  loading,  he  must  name  it  without  unreason-  ^e^aTouable 
able  delay.     The  ship  ought  not  to  be  detained  by  an  omission  ti™e. 
on  his  part  in  doing  so.    Having  named  a  port  he  is  not  entitled 
afterwards  to  change  the  destination,  if  bills  of  lading  given  for 
that  already  named  are  outstanding  (a). 

Where  orders  are  to  be  given  at  a  port  of  call,  a  time  within 
which  that  must  be  done  is  sometimes  stated  in  the  charter-party. 
If  no  time  is  fixed  the  charterer  must  give  the  order  within  a 
reasonable  time  after  the  vessel's  arrival  there.  If  improper 
delay  occurs  the  charterer  becomes  liable  in  damages  for  the 
ship's  detention.  It  has  been  held  that  if  the  master  receives  no 
orders  at  the  port  of  call  he  may,  after  waiting  a  reasonable  time 
for  them,  act  on  his  own  judgment,  and  take  the  ship  to  any  one 
of  the  ports  of  discharge  permitted  by  the  charter ;  and  that  he 
is  not  bound  to  communicate  with  the  charterer  before  doing 
so  (b).  But  probably  if  he  has  reasonable  opportunity  he  ought 
to  notify  his  arrival  at  the  port  of  call  to  the  charterer,  or  his 
agent. 


(a)  Davidson  t.  Gwynne,  (1810)  12 
East,  381. 


(*)  Sieveking    i).    Maas,    (1856)    25 
L.  J.,  Q.  B.  275,  358  ;  6  E.  &  B.  670. 
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Sect.  447.  In  Stewart  v.  Eogerson  (c)  the  charterer  refused  to  name  a 
discharging  wharf  under  circumstances  which  raised  the  inference 
that  he  would  not  receive  the  cargo  :  it  was  held  that  the  ship- 
owner was  entitled  to  the  freight  to  be  earned,  as  damages  for 
the  breach  of  contract. 

Meaning  of  448.  The  charterer  is  to  name  a  safe  port  for  the  discharge. 

^    '  Perhaps  it  is  not  possible  to  give  an  exact  definition  of  what  con- 

stitutes a  "port"  for  loading  or  discharging;  but  that  a  place 
may  be  a  port,  it  seems  that  it  should  have  somewhere  for  vessels 
to  lie  safely,  and  a  shore  where  goods  may  be  safely  landed ;  also 
that  there  should  be  some  conveniences  for  trade,  such  as  wharves 
and  warehouses  ;  and  that  it  should  be  a  place  to  which  vessels 
are  allowed  to  come  by  the  Government  of  the  country  (d). 

In  regard  to  policies  of  insurance,  it  has  been  laid  down  that 
the  words, "  port  or  ports  of  loading,"  "must  be  taken  to  mean  not 
merely  those  places  which  are  technically  called  ports,  but  all 
places  to  which  ships  may  be  accustomed  to  resort  for  the  purpose 
of  taking  in  cargo  "  (e).  In  that  case,  the  question  arose  as  to 
Laguna  de  los  Padres,  a  place  on  the  coast  of  Buenos  Ayres, 
where  there  was  no  artificial  port,  but  merely  a  village,  with  a 
wooden  jetty  ;  and  the  vessels  calling  there  had  to  anchor  about 
a  quarter  of  a  mile  from  the  shore  in  the  roadstead,  where  they 
were  loaded  by  means  of  lighters  and  small  craft.  The  roadstead 
is  protected  by  natural  headlands  on  either  side,  which  form  a 
kind  of  bay  ;  and  the  anchorage  is  good  ;  but  the  place  is  rather 
open  to  the  east  and  north-east.  There  was  a  regular  trade 
between  it  and  Buenos  Ayres.  In  the  Queen's  Bench  it  was  held 
that  it  was  a  port  of  loading,  to  which  the  vessel  was  at  liberty 
to  go.  But  in  the  Exchequer  Chamber  (/),  there  was  a  difference 
of  opinion  on  the  point. 

In  Cockey  v.  Atkinson  (g),  an  open  roadstead  was  held  to  be  a 
port  of  loading  within  the  policy. 

In  The  Alhambra  (fe),  the  question  arose  whether  Lowestoft 
Eoads  formed  part  of  the  Port  of  Lowestoft.     Qrders  had  been 

(c)  (1871)  L.  R.,  6  C.  P.  424.  5  Q.  B.  58i. 

(<?)  See  Lord  Hale's  definition,  cited  (^)  (1819)  2  B.  &  Aid.  460  ;  and  Sea 

Bac.  Abr.  "Prerogative,"  B.  (5).  Ins.  Co.  of  Scotland  v.  Gavin,  (1829)  5 

(e)  Per    Lush,  J.,    in    Harrower    v.  B.  E.  206  ;  4  Bligh,  N.  S.  578  ;  2  Dow. 

Hutchinson,  (1869)  L.  K.,  4  Q.  B.  523,  &  U.  129. 

at  P-  534.                                             _  (/t)  (1881)  50  L.  J.,  Adm.  36  ;  6  P.  D. 

(/)  (1870)  89  L.  J.,  Q.  B.  229  ;  L.  R.,  68. 
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given  for  the  vessel  to  proceed  to  Lowestoft  to  discharge,  but  the    Sect.  448. 

master  had  refused  to  go,  on  the  ground  that  that  was  not  a  safe 

port  for  his  vessel.     This  was  true  of  Lowestoft  Harbour,  but  not 

of  the  Eoads.   Brett,  L.  J.,  said  that  the  vessel  should  be  ordered 

"  to  something  which  is  known  in  seafaring  language  as  a  port," 

and  he  held  that  the  order  to  go  to  Lowestoft  meant  Lowestoft 

Harbour.    Cotton,  L.  J.,  said :  "  The  Eoads  were  not  a  part  of  the 

Port  of  Lowestoft,  and  when  the  charterer  ordered  the  ship  to  go 

to  Lowestoft,  the  charter-party  only  authorizing  the  ship  to  be 

sent  to  a  port,  he  must  have  meant  to  the  Port  of  Lowestoft,  and 

not  to  Lowestoft  Eoads."     But  it  was  not  decided  that  the  ship 

might  not  have  been  ordered  to  Lowestoft  Eoads  (i). 

449.  The  port  must  be  one  that  is  physically  safe;  whether  it  must  be 
it  is  so  is  a  question  of  fact  for  the  jury,  having  regard  to  the  ^afer°^  ^ 
particular  vessel  and  the  nature  of  the  work  to  be  done. 

In  Smith  v.  Dart  (k),  the  question  arose  whether  Burriana,  in 
Spain,  was  a  "  safe  loading  place  "  under  a  charter-party  for  a 
cargo  of  oranges.  It  appeared  that  the  place  was  much  exposed 
but  that  many  steamers  were  loaded  there,  lying  in  the  road- 
stead ;  and  that  they  could  do  so  in  safety  by  using  well-known 
precautions,  such  as  keeping  their  fires  alight,  and,  if  necessary, 
running  out  to  sea.  The  jury  found  that  it  was  a  safe  loading 
place. 

Further,  the  port  must  be  safe  for  the  particular  ship,  laden  as  For  the 
she  is,  during  the  time  which  will  be  occupied  by  her  discharge.    °^  ®  ^  '?• 
The  charterer  is  not  entitled  to  have  the  unloading  done  partly 
outside  and  partly  inside  the  port ;  therefore  it  must  be  one  into 
which  she  can  safely  go  and  lie  with  all  her  cargo  (I).    And  it 

(i)  As  to  the  extent  of  the  port  of  S.S.  Co.  v.  Rank  (1),  (1908)  1  K.  B.  at 

discharge  in  this  regard,  see  Caffarini  v.  p.  519. 

Walker,  (1876)  Ir.  R.,  10  C.  L.  250.    As  (/()  (1881)  54  L.  J.,  Q.  B.  121  ;   14 

to  the  distinction  between    the   com-  Q.  B.  D.  105  ;  5  Asp.  M.  0.  360. 

niercial  and  the  Custom  House  limits  of  (t)  The  Alhambra,  (1881)  50  L.  J., 

a  port,  see  Hull   Dock  Co.  v.  Brown,  Adm.  36;   6  P.  D.  68.     But  of.  Hill- 

(1881)  2  B.   &  Ad.   43  ;    Nicholson  v.  strom  v.  Gibson,  (1870)  8  Sess.  Ca.  (3rd), 

Williams,  (1871)  40  L.  J.,  M.  C.  159;  263;  Capper  ii.  Wallace,  (1880)  49  L.  J., 

L.  R.,  6   Q.  B.  632;   Price  v.  Living-  Q.  B.  350;   5  Q.  B.  D.  163.    Where  a 

stone,  (1882)  53  L.  J.,  Q.  B.  118  ;   9  loading  port  has  to  be  named  under  a 

Q.  B.  D.  679  ;  5  Asp.  M.  C.  13 ;  Garston  charter  for  a  full  cargo,  the  charterer 

Co.  ■».  Hickie  (1),  (1885)  15  Q.  B.  D.  must  name  a  place  where  a  full  cargo 

680  ;    5   Asp.   M.   C.   499  ;    Hunter  ii.  can  be   safely  taken :    Charpentier  v. 

Northern  Mar.  Ins.  Co.,  (1888)  13  A.  C.  Dunn,  (1878)  15  Sc.  L.  R.  726. 
717,  and  of.  Kennedy,  L.  J.,  in  Leonis 

C— C.  ^  ^ 
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Sect.  449.  seems  to  follow  that  it  must  also  be  one  in  which  she  may  safely 
get  to  a  usual  discharging  place  with  all  her  cargo  and  lie  there. 

In  Goodbody  v.  Balfour  (m),  it  was  held  that  Manchester  was 
not  a  safe  port  for  a  ship  which  would  have  to  be  dismantled  in 
order  to  pass  Euncorn  Bridge.  The  heads  of  her  lower  main 
and  mizzen  masts  were  higher  than  the  limit  allowed  for  passing 
the  bridge. 

Usually  the  charter-party  requires  that  the  vessel  shall  always 
lie  afloat;  and  where  not  expressed  this  would  probably  be  implied, 
as  a  condition  of  safety,  in  the  case  of  a  large  vessel.  Where  it  is 
expressed,  or  implied,  the  port  to  be  named  must  be  one  into 
which  she  can  safely  get  with  her  whole  cargo,  and  discharge  the 
■vyhole  cargo  without  touching  the  ground. 

In  The  Alhambra  (n),  the  vessel  was  ordered  to  Lowestoft.  Her 
draught  was  such  that  she  could  not  lie  in  Lowestoft  Harbour 
without  taking  the  ground  at  low  water  unless  the  greater  part 
of  her  cargo  had  been  discharged.  The  charterers,  however, 
offered  to  lighten  her  sufficiently  in  Lowestoft  Eoads,  which  is  a 
safe  unloading  place  outside  the  harbour.  The  master  refused  to 
go,  and  put  into  Harwich  instead.  It  was  held  by  the  Court  of 
Appeal,  reversing  the  judgment  of  Sir  E.  Phillimore,  that  Lowe- 
stoft was  not  a  "  safe  port  "  within  the  meaning  of  the  charter- 
party  ;  and  that  evidence  of  a  custom  for  vessels  to  unload  in  the 
Eoads  before  going  into  the  port  could  not  make  it  such. 

In  Eeynolds  v.  Tomlinson  (o)  the  ship  was  ordered  to  discharge 
at  Gloucester.  She  proceeded,  but  was  found  to  be  too  deep  to 
get  beyond  Sharpness,  at  the  entrance  of  the  canal  leading  to 
Gloucester.  The  eharterers  required  that  she  should  lighten  and 
proceed  up  the  canal ;  and  they  gave  evidence  of  a  custom  for 
vessels  bound  to  Gloucester  to  lighten  at  Sharpness.  The  master 
refused  to  go  on,  and  discharged  the  whole  cargo  at  Sharpness. 
It  was  found  that  Sharpness  and  Gloucester  were  in  a  commercial 
sense  distinct  ports.  Held  that  Gloucester  was  not  a  safe  port 
for  the  vessel ;  and  that  the  charterers  had  no  claim  for  damages 
against  the  shipowners. 

(m)  (1899)  5   Com.  Ca.  59;   8  Asp.  68;   reversing,  49  L.   J.,  Adm.  73;  5 

M.  C.  503.    See  also  Mencke  r.  Cargo  P.  D.  256. 

of  Sugar,  (1902)  187  U.  S.  248  ;  infra,  (o)  65  L.  J.,  Q.  B.  496  ;  (1896)  1  Q.  B. 

B.  460.  586.     See  also  Treglia  r.  Smith's  Timber 

(M)  (1881)  50  L.  J.,  Adm.  36  ;  6  P.  D.  Co.,  (1896)  1  Com.  Ca.  360. 
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450.  But,  apart  from  express  stipulation,  the  port  named  need    Sect.  450. 
not  be  physically  sate  at  the  very  time  of  the  order  being  given,  Not  neoes- 
or  of  the  vessel's  arrival.  A  temporary  obstacle  does  not  make  it  ^^"  ^  ^*  °^°'^' 
unsafe. 

In  Parker  v.  Winlo  (p)  the  charter  required  the  ship  to  j)roceed 
loaded  with  coals  "to  Plymouth  not  higher  than  Torpoint  or 
New  Passage,  or  so  near  thereunto  as  she  may  safely  get  and 
deliver,"  &c.  On  arrival  off  Plymouth  she  was  ordered  to  Bruns- 
wick Wharf,  which  was  lower  down  than  the  points  named,  and 
was  a  usual  place  for  discharging  coals.  The  vessel  could  not, 
however,  reach  it  at  neap  tides,  and,  consequently,  had  to  wait 
for  some  days.  It  was  considered  that  the  charterer  was  entitled 
to  name  that  wharf.  "  If  the  place  were  not  one  of  the  regular 
places  of  discharge,  or  if  it  were  so  inconveniently  situate  as  to 
prevent  the  vessel  unloading  except  on  a  very  few  days  in  the 
year,  then  the  charterer  would  not  have  had  a  right  to  point  out 
such  a  place.  The  charter-party,  in  effect,  says  to  the  shipowner, 
you  shall  go  to  Plymouth  Eiver  and  discharge  at  any  place  the 
freighter  shall  name  not  higher  up  than  the  specified  limits; 
then  when  such  a  place  is  named,  the  effect  is  the  same  as  if  the 
place  had  been  named  in  the  charter-party  itself.  If  so,  then  the 
shipowner  must  take  his  chance  whether  he  get  a  good  state  of 
the  water  or  not "  (q).  The  charter-party  was  treated  as  if  on 
its  true  construction  it  expressed  an  obligation  to  go  to  Brunswick 
Wharf  (r). 

In  Allen  v.  Coltart  (s),  on  the  other  hand,  the  ship  was  to 
proceed  to  Liverpool,  "  to  discharge  in  a  dock  as  ordered  on 
arriving,  if  sufficient  water,  or  so  near  thereunto  as  she  may 
safely  get,  always  afloat."  Cave,  J.,  held  that  the  words  pre- 
cluded the  charterer  from  ordering  her  to  a  dock  into  which 
she  could  not  enter  on  arrival,  owing  to  the  state  of  the  tides 
at  the  time. 

451.  Further,  the  port  must  be  politically  safe  at  the  time  when  The  port 
it  is  named  by  the  charterer.     In  Ogden  v.  Graham  (t)  the  ship  politically 
was  to  proceed  with  a  cargo  "  to  a  safe  port  in  Chili  (with  leave  ^^^^' 

(_p)  (1857)  27  L.  J.,  Q.  B.  49 ;  7  E.  &      Co.  v.  Rank  (1),  (1908)  1  K.  B.  at  p.  514. 
B.  942.  («)  (1883)   52  L.  J.,  Q.  B.  686 ;   H 

(  ^  )  Per  Crompton,  J.,  27  L.  J.,  Q.  B.       Q.  B.  D.  782. 
at  p.  53.  (0  (1861)  31  L.  J.,  Q.  B.  26  ;  1  B.  &  S. 

(»•)  Buckley,  L.  J.,  in   Leonis    S.S.      773. 
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Sect.  451.  to  call  at  Valparaiso)."  At  Valparaiso  she  received  orders  to  go 
to  Carrisal  Bajo,  a  port  in  the  mining  district  of  Chili,  which  had 
at  that  time,  in  consequence  of  rebellion,  been  declared  closed  by 
the  Chilian  Government.  Any  vessel  discharging  there  without 
a  permit  would  be  liable  to  confiscation,  and  it  was  not  known 
when  a  permit  would  be  granted.  By  nature  the  port  was  safe. 
Moreover,  when  the  charter-party  was  made,  both  the  shipowner 
and  the  charterers  were  ignorant  that  the  Government  had  closed 
any  ports.  The  vessel  lay  at  Valparaiso  for  thirty-eight  days, 
until  a  permit  was  obtained,  and  her  owner  sued  the  charterers 
for  the  detention.  Held  that  he  was  entitled  to  recover.  Black- 
burn, J.,  said  (u)  :  "  In  the  absence  of  all  authority  bearing  on  the 
matter,  I  am  of  opinion  that  under  the  terms  of  a  charter-party 
like  the  present,  the  charterer  is  bound  to  name  a  place  which, 
at  the  time  he  names  it,  is  one  into  which  the  ship  can  get ;  and 
that  although  the  ship  can  physically  get  into  it,  as  far  as  naviga- 
tion and  what  may  be  called  the  natural  incidents  are  concerned, 
yet  if  that  would  be  at  the  certain  risk  of  confiscation,  then  the 
place  is  not  a  safe  port.  If  at  the  time  the  place  had  been  named 
the  port  had  been  open,  or  if  that  particular  port  had  been  men- 
tioned in  the  contract  itself,  and  the  port  had  been  found  closed 
before  the  ship  could  enter,  then  the  shipowner  would  have  been 
saved  from  being  obhged  to  go  in  by  the  clause  of  exception  as 
to  the  restraint  of  princes  and  rulers ;  but  he  would  have  had  no 
right  of  action  against  the  charterer  for  being  prevented  from 
earning  the  freight  which  he  could  not  earn." 

But  a  mere  probability  that  the  port  named  by  the  charterer 
may  be  closed  before  the  vessel  will  get  there  is  not  enough  to 
render  it  unsafe.  In  The  Teutonia  (v)  a  German  ship  had  called 
at  Falmouth  for  orders,  and  was  ordered  to  Dunkirk.  There  was 
at  the  time  great  danger  that  war  would  break  out  between 
France  and  Germany,  and  in  that  event  (which  in  fact  occurred) 
it  would  become  illegal  for  the  vessel  to  go  to  that  port.  It  was 
considered  that  until  the  war  was  actually  declared,  the  consignee 
was  entitled  to  require  the  master  to  proceed  to  Dunkirk  (w). 

In  that  case,  the  port  of  Dunkirk  having  become  unsafe  for 
the  ship  after  the  orders  were  given,  she  put  into  Dover,  one  of 

(«)  31  L.  J.,  Q.  B.  at  p.  29.  Moo.  P.  C.  (n.  s.)  411. 

(!)  (1872)  41  L.  J.,  Adm.  57  ;  L.  E.,  {w)  L.  K.,  4  P.  C.  at  p.  181. 

3  A.  &  E.  394  ;  L.  E.,   i  P.   C.  171  ;  8 
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the  other  ports  of  discharge  allowed  by  the  contract.     The  ques-     Sect.  451. 
tion  arose  whether  the  consignees  of  the  cargo  could  demand  ~ 

delivery  there  without  paying  the  freight,  on  the  ground  that 
performance  of  the  contract  had  become  illegal  and  impossible, 
and  that  it  was  therefore  dissolved.  It  was  held  that  they 
could  not. 

452.  Where  the  orders  for  the  port  of  discharge  are  given  at  Effect  of 
the  time  of  loading,  and  bills  of  lading  are  signed  by  the  master  Sdtag'for 
making  the  goods  deliverable  at  the  port  named,  the  shipowner  though  not^ 
cannot  afterwards  object  that  it  is  not  a  safe  port.  safe. 

Thus,  in  Capper  v.  Wallace  {x),  a  safe  port  of  discharge  was  to 
be  ordered  on  signing  bills  of  lading.  Koogerpolder  in  Holland 
was  named,  a  port  to  which  the  vessel  could  not  get  with  her 
full  cargo,  and  the  bills  of  lading  made  the  goods  deliverable 
there.  Lush,  J.,  said :  "  The  only  effect  which  can  be  given  to 
the  bills  of  lading  as  between  the  parties  is  to  preclude  the 
plaintiffs  from  objecting  that  K.oogerpolder  was  not  a  safe  port, 
and  to  bind  the  plaintiffs  to  the  same  extent  and  no  further  than 
if- Koogerpolder  had  been  named  in  the  charter-party  as  the  port 
of  discharge." 

But  though  the  shipowner  cannot  refuse  to  go  to  the  port  so 
named  and  accepted,  he  may  still  be  entitled  to  claim  damages  in 
respect  of  losses  which  he  may  incur  owing  to  the  port  not  being 
a  safe  one.  In  this  sense  the  parties  are  not  in  the  same  position 
as  if  the  port  had  been  named  in  the  charter-party. 

Moreover,  if  the  charterer  knew  that  the  port  ordered  was  not 
a  safe  port,  and  so  not  within  the  charter-party,  it  would  seem 
that  the  shipowner  is  not  precluded,  as  against  him,  from  refusing 
to  let  her  go  there.  For  the  master  had  no  authority  to  vary 
the  charter-party  by  assenting  to  a  port  of  discharge  not  within 
it  (?/) ;  and  though  his  assent,  when  acted  upon,  might  preclude 
the  shipowner  from  objecting,  that  would  depend  on  his  apparent 
authority  to  give  that  assent,  and  in  the  case  supposed  no  such 
apparent  authority  would  exist.  There  would  be  no  belief  on 
the  charterer's  part  that  the  master's  assent  was  given  with 
authority. 

453.  The  shipowner's  obligation  to  bring  the  ship  to  the  agreed  "  so  near 
place  of  discharge  is  generally  qualified  by  the  words  "  or  so  near  can  safely  ^^^ 

(iE)  (1880)  49  L.  J.,    Q.   B.   350  ;  5  (y)  Supra,  s.  44.  get." 

Q.  B.  D.  163. 
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Sect.  453.  thereto  as  she  can  safely  get."  This  is  understood  to  relate  to 
obstructions  which  permanently  prevent  the  ship  from  reaching 
her  destination,  or  which  would  delay  her  for  an  unreasonable 
Temporary  time.  Temporary  obstacles,  causing  delays  which  may  be 
obstacles.  regarded  as  contemplated  incidents  of  the  voyage,  will  not 
excuse  the  owner.  He  must  wait  until  they  are  removed,  and 
then  proceed.  Thus,  if  the  ship  is  to  go  to  a  wharf  in  a  tidal 
harbour  which  she  can  only  reach  at  spring  tides,  the  master 
cannot  claim  to  be  unloaded  at  a  different  place  merely  because 
upon  arriving  the  tides  are  neap  {z). 

In  Metcalfe  v.  The  Britannia  Ironworks  Co.  (a),  a  cargo  of  rail- 
way iron  had  been  shipped  in  a  steam  ship,  under  charter-party, 
to  be  carried  to  Taganrog,  on  the  Sea  of  Azof,  or  as  near  thereto 
as  the  ship  might  safely  get  and  deliver  the  same  afloat.  She 
arrived  at  Kertch,  at  the  entrance  to  the  Sea  of  Azof,  about  300 
miles  by  sea  from  Taganrog,  on  the  17th  December,  1873.  The 
navigation  of  the  Sea  of  Azof  was  then  closed  by  ice,  and  would 
not  under  ordinary  conditions  be  open  until  April,  1874.  The 
cargo  was  discharged  at  Kertch,  which  was,  under  the.  circum- 
stances, as  near  to  Taganrog  as  the  ship  could  get.'  But  the 
Courts  held  that  the  shipowner  had  not  performed  his  contract, 
and  was  not  entitled  to  freight. 

Lord  Coleridge,  C.  J.,  in  the  Court  of  Appeal,  said(&) :  "It  is 
not  necessary  to  say  more  than  that  the  obstruction  was  only 
temporary,  and  is  such  as  must  be  incident  to  every  contract  for 
a  voyage  to  a  frozen  sea,  and  it  cannot  be  said  that  in  all  these 
contracts  the  words  '  at  that  time '  or  '  then  and  there '  are  to  be 
inserted  after  the  words  '  as  near  thereto  as  the  ship  can  safely 
get."' 

Similarly  in  Knutsford  S.S.  v.  Tillmanns  (c),  where  the  bill  of 
lading  provided  that  the  master  might  discharge  at  some  other 
safe  port  than  the  named  port  of  destination,  should  the  latter 
be  "  inaccessible  on  account  of  ice,"  or  should  the  entry  or  dis- 
charge "  be  deemed  by  the  master  unsafe  in  consequence  of  war, 
disturbance  or  any  other  cause,"  it  was  held  by  the  House  of 

iz)  Parker  (.  Winlo,  (1857)  27  L.  J.,  (J)  2  Q.  B.  D.  at  p.  426. 

Q.  B.  i9  ;  7  E.  &  B.   942  ;  Bastifell  i:  (c)  77  L.  J.,  K.  B.  977  ;  (1908)  A.  C. 

Lloyd,  (1862)  31  L.  J.,  Ex.  413  ;  1  H.  &  406  ;  13  Com.  Ca.  334  ;  24  T.  L.  R.  786  ; 

^■f^^-  ia  Court  of  Appeal  (mh  mm.  Tillmanns 

(«)  (1877)   46   L.   J.,    Q.  B.   443     1  c.  Knutsford  S.S.)  ;   77  L.  J    KB  778- 

Q.  B.  D.  613  ;  2  Q.  B.  D.  423.  (1908)  2  K.  B.  385. 
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Lords  that  the  shipowners  could  not  justify  ceasing  to  attempt  Sect.  453. 
to  enter  the  port  of  discharge,  which  was  blocked  by  ice,  arfter 
three  days'  trial,  whereas  in  fact  the  very  next  day  the  ice  cleared 
and  access  to  the  port  became  safe.  Lord  Loreburn,  L.  C,  said : 
"  The  meaning  of  this  bill  of  lading,  in  my  opinion,  is  that  the 
port  must  be  inaccessible  in  a  commercial  sense  so  that  the  ship 
cannot  enter  without  inordinate  delay.  There  is  no  ground  for 
saying  that  a  delay  of  three  days  on  a  journey  so  long  could  be 
regarded  as  inordinate  delay." 

454.  The  obstacle  need  not  be  of  a  physical  kind.    It  may,  for  The  obstacle 
instance,  arise  from  a  refusal  of  those  who  control  the  access  to  physical,  nor 
the  agreed  place  (d).    Also,  it  need  not  be  permanent.     It  is  permanent. 
sufficient  if  it  cannot  be  overcome  by  the  shipowner  without  such 
a  delay  as  would  be  unreasonable,  having  regard  to  the  objects 
of  the  adventure  of  both  charterer  and  shipowner,  and  to  the 
circumstances  which  they  may  be   supposed  to  have  had  in 
contemplation  (e). 

In  Nelson  v.  Dahl  [d),  the  ship  was  to  deliver  her  cargo  at 
"  London  Surrey  Commercial  Docks,  or  as  near  thereto  as  she 
may  safely  get."  Those  docks  were  so  full  when  she  arrived 
in  the  Thames  that  she  could  not  be  admitted  into  them  for  at 
least  a  month,  and  probably  not  for  several  months.  It  was 
held  by  the  Court  of  Appeal  and  the  House  of  Lords,  overruling 
Jessel,  M.  E.,  that  her  voyage  was  performed  on  bringing  her 
to  the  dock  entrance. 

Lord  Blackburn  said  (/) :  "  The  shipowner  would,  I  think,  be 
bound  to  go  into  the  dock  if  he  could  do  so  by  waiting  a 
reasonable  time,  but  not  if  he  could  only  do  so  by  waiting  an 
unreasonable  time.  It  is  quite  true  that  a  question  of  '  reason- 
able or  unreasonable '  must  always  be  a  question  of  more  or  less, 
and  therefore  of  uncertainty,  but  that  I  think  cannot  be  helped. 
I  do  not  pretend  to  lay  down  any  precise  rules  as  to  what  is 
reasonable  or  what  is  not.  I  think  the  main  elements  to  be 
considered  are,  what  would  be  the  effect  on  the  object  of  the 
contract,  and  the  damage  to  each  party  caused  by  the  delay ;  and 
if  the  result  be  to  lead  those  who  have  to  decide  the  question  to 

((^)  Nelson  t\  Dahl,  (1881)  50  L.  J.,  Trechman,  (188i)  1  Cab.  &  Ell.  276  ; 

Ch.  411  ;  12  Ch.  D.  568  ;  6  A.  C.  38.  Schilizzi  v.  Derry,  (1855)  24  L.  J.,  Q.  B. 

(e)  Ibid.    See  per  Brett,  L.  J.,  (1879)  193  ;  4  E  &  B.  873  ;  »upra,  s.  226. 
12    Ch.   D.  at  p.   593..    Cf.   Castel    f.  (/)  (1881)  6  A.  C.  at  p.  54. 
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Sect.  454.  think  (to  adopt  the  language  of  the  Master  of  the  EoUs)  tha,t  it 
is  absurd  to  suppose  that  two  commercial  men  entering  into  a 
contract  to  charter  a  steamer  to  go  to  a  dock,  or  as  near  thereto 
as  she  may  safely  get,  should  mean  that  she  was  to  wait  outside 
so  long,  they  ought  to  find  it  unreasonable." 

And  Lord  Watson  said(^):  "Seeing  that  on  the  4th  of  August, 
the  authorities  could  not  undertake,  within  a  month,  or  any 
other  given  time,  to  admit  The  Euxine  into  the  dock,  and  that 
even  on  the  23rd  of  August  they  were  not  in  a  position  to  give 
a  more  definite  or  satisfactory  undertaking,  it  appears  to  me 
to  be  safe  to  conclude  that  the  length  of  time  for  which  The 
Euxine  must  have  waited  in  the  Port  of  London,  in  order  to 
discharge  in  the  Surrey  Docks,  would  have  been  in  excess  of 
any  delay  which  either  the  shipowner  or  the  charterer,  at  the 
time  of  entering  into  the  charter-party,  could  reasonably  have 
contemplated." 

Safety  of  454a.  This  clause,  "  so  near  thereto  as  she  can  safely  get,"  is 

s  np  e  es .  ^^^^  ^q  relate  to  the  safety  of  the  ship  herself,  not  to  the  safety 
of  the  cargo.  In  Nobel's  Explosives  Co.  r.  Jenkins  Qi),  a  ship 
carrying  dynamite  in  1894  to  Yokohama  in  Japan,  was  calling 
at  Hong  Kong  when  war  broke  out  between  Japan  and  China. 
The  master  landed  the  dynamite  at  Hong  Kong,  and  went  on 
to  Yokohama  without  it.  Had  he  proceeded  with  the  dynamite 
on  board  the  ship  would  probably  have  been  stopped  and  searched 
by  Chinese  cruisers.  In  that  case  the  dynamite  would  have  been 
confiscated ;  and  it  was  uncertain  what  course  the  captors  would 
have  taken  with  the  ship  and  the  rest  of  the  cargo.  Mathew,  J., 
held  that  the  shipowner  was  excused  by  the  exceptions  in  the  bill 
of  lading  from  carrying  on  the  dynamite,  but  that  the  ship  was 
not,  at  Hong  Kong,  so  near  to  Yokohama  as  she  could  safely 
get.  "  The  contract  was  not  to  carry  to  the  nearest  place  to 
which  the  goods  could  safely  get ;  but  to  deliver  the  goods  at 
Yokohama,  or  as  near  thereto  as  the  vessel  could  safely  get. 
The  vessel  did  get  to  Yokohama,  and  the  obligation  to  deliver  the 
goods  under  the  clause  in  question  thereupon  became  complete. 
This  ground  of  defence  seems  to  me  untenable  "  (i). 

"At  all  times        456.  Sometimes  the  clause  is  more  stringent.     In  Horsley  r. 

of  tide."  ° 

{£')  6  A.  C.  at  p.  63.  326  ;  1  Com.  Ca.  436. 

(70  65  L.  J.,  Q.  B.  638  ;  (1896)  2  Q.  B.  (i)  (1896)  2  Q.  B.  p.  330. 
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Price  (j)  the  charter-party  provided  that  the  ship  should  proceed     Sect.  455. 

to  Sharpness,  "or  so  near  thereto  as  she  may  safely  get,  at  all 

times  of  tide.,  and  always  afloat,"  and  deliver  the  cargo.     On 

arrival  in  the  Severn  she  came  to  an  anchor  in  King's  Eoad,  an 

open  roadstead  without  any  wharf;  that  being  the  nearest  place 

to  Sharpness  to  which  she  could  get  at  the  then  state  of  the 

tides.    North,  J.,  held  that  she  had  arrived  at  her  destination, 

so  that  the  lay  days  began  to  run. 

Words  like  "  always  afloat "  may  operate  as  a  condition  of  the  "Always 
shipowner's  obligation  to  carry  the  goods  to  the  agreed  desti- 
nation. A  bill  of  lading  required  delivery  to  be  "  at  the  port  of 
Sutton  Bridge  always  afloat."  On  arrival  in  Yarmouth  Eoads 
the  master  found  that  it  would  be  impossible  for  his  vessel  to 
discharge  the  whole,  or  any  substantial  part,  of  her  cargo  at 
Sutton  Bridge  without  taking  the  ground  ;  he  therefore  refused 
to  go  there,  and  discharged  at  JEing's  Lynn,  the  nearest  practi- 
cable place.  Mathew,  J.,  held  that  he  was  justified  in  doing 
so  {k). 

456.  Ordinarily  when  the  ship  has  failed  to  get  to  her  desti-  May  ship- 

0  wTip.T*  rsf  USG 

nation,  but  has  arrived  at  the  nearest  safe  place  to  it,  within  the  to  proceed 
meaning  of  the  charter-party,  the  merchant  must  take  the  cargo  ^moredf  ^°^^ 
from  alongside  at  that  place,  and  must  provide  the  necessary 
appliances  for  doing  so  there  (Z).  But  if  the  difficulty  of  reach- 
ing the  destination  was  merely  one  of  tides,  which  might  be 
surmounted  after  a  short  delay,  or  other  temporary  obstacle, 
it  may  be  that  the  shipowner  would  be  held  bound  to  go  on  to 
the  agreed  place  for  discharging  when  that  became  practicable  (m) ; 
even  though,  as  in  Horsley  v.  Price  (n),  the  particular  charter 
might  entitle  him  to  claim  that  the  lay  days  began  before  the 
ship  got  there. 

That  case  did  not  decide  whether  the  shipowner  was  entitled  to 
refuse  to  take  his  ship  on  to  Sharpness  when  that  became  possible. 
The  point  did   not   arise.     In   fact,   the   shipowner  offered  to 

(j)(1883)  52  L.  J.,  Q.  B.  603  ;  11  r.  Smith's  Timber  Co.,   (1896)  1  Com. 

Q.  B.  D.  2i4.    And  see  Allen  r.  Coltart,  Ca.  360.     See  per  Lord  Blackburn  in 

(1883)  52  L.  J.,  Q.  B.  686  ;  11  Q.  B.  D.  Dahl  r.  Nelson,  (1881)  6  A.  C.  at  p.  43. 
782.                                          _  (m)  Cf.  Lord  Macnaghten  in  Knuts- 

(70  Treglia  v.   Smith's  Timber   Co.,  ford  S.S.  v.  Tillmanns,  (1908)  A.  C.  at 

(1896)  1  Com.  Ca.  360.  p.  i09. 

(V)  Reynolds  v.  Tomlinson,  65  L.  J.,  («)  (1883)  52  L.  J.,  Q.  B.  603  ;  11 

Q.  B.  496  ;  (1896)  1  Q.  B.  586  ;  Treglia  Q.  B.  D.  244. 
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Sect.  456.  discharge  some  of  the  cargo  at  King's  Eoad,  so  as  to  enable  her  to 
proceed  to  Sharpness,  but  the  charterer  refused  to  take  it.  What 
was  decided  was  that  the  lay  days  began  to  run  as  soon  as  she  had 
got  as  near  as  she  could. 

Must  owner         457.  The  question  has  several  times  been  raised  whether  the 
feasible?^        shipowner  is  not  bound  to  lighten  the  vessel,  by  discharging  part 
of  the  cargo,  when  that  is  necessary  in  order  to  enable  her  to 
reach  the  agreed  port. 

If  such  a  discharge  is  feasible,  and  the  charterer  is  ready  to 
receive  the  cargo  at  the  intermediate  place,  is  the  shipowner 
bound  to  lighten  the  vessel  ?  or  allow  her  to  be  lightened  ?  or 
may  he  at  once  claim  that  he  has  finally  arrived  at  his  destina- 
tion, relying  on  the  clause  "  or  so  near  thereto  as  she  may 
safely  get  "  ? 

As  we  have  seen,  if  the  charterer  is  to  name  the  port,  he  cannot 
require  the  owner  to  send  his  vessel  to  a  port  which  she  cannot 
enter  without  first  lightening  (o) :  the  port  must  be  safe  for  the 
ship  while  fully  loaded.  But  when  the  port  of  discharge  has  been 
agreed  upon  by  the  parties,  or  orders  given  for  it  have  been 
accepted,  the  case  may  be  different.  In  Hillstrom  v.  Gibson  (2>) 
the  ship  was  ordered  to  Glasgow ;  but  her  draught  was  too  great 
to  allow  her  to  go  up  to  Glasgow  and  lie  there  "  afloat  at  all 
times  of  the  tide,"  as  required  by  the  charter-party.  The  master 
proceeded,  however,  as  far  as  the  Tail  of  the  bank,  an  open  road- 
stead about  twenty-two  miles  from  Glasgow ;  and  having  arrived 
there,  he  claimed  to  deliver  the  cargo  at  that  place,  as  being  the 
nearest  to  which  he  could  safely  get  and  lie  afloat.  The  charterers 
offered  to  lighten  the  ship,  and  they  required  the  master  to  let 
that  be  done,  and  to  proceed  afterwards  up  to  Glasgow,  in  order 
to  deliver  the  rest  of  the  cargo.  Ultimately  this  was  done  ;  but 
the  owners  claimed  demurrage,  reckoning  the  lay  days  from  the 
time  of  arriving  at  the  Tail  of  the  bank.  It  appears  to  have  been 
conceded  that  t)iey  were  not  entitled  to  any  demurrage  if  the 
master  was  bound  to  lighten  and  proceed. 

A  majority  of  the  Court  of  Session  held  that  apart  from  any 
custom  of  the  port  he  was  bound  to  "  consent  to  any  moderate 
and  reasonable  lightening  of  the  ship  which  would  admit  of  going 

(o)  The  Alhambra,  (1881)  50  L.  J.,  (/>)  (1870)  8  Sess.  Oa.  (3rd),  263  ;  22 

Adm.  36  ;  6  P.  D.  68.  L.  T.  248. 
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to  Glasgow  safely;"  and  the  discharge  of  about  one-fifth  of  the    Sect.  457. 
■whole  cargo  was  considered  reasonable.     Delivery  at  the  Tail  of 
the  bank  "  could  not  have  been  reasonably  forced  by  the  master 
upon  the  consignees  ;  "  and  the  lightening  was  only  a  mode  of 
enabling  him  to  fulfil  the  contract. 

In  Capper  v.  Wallace  (q),  Lush,  J.,  delivering  the  judgment 
of  the  Court,  said :  "  It  cannot,  we  think,  be  laid  down  as  an 
inflexible  rule  that  when  a  ship  has  got  as  near  to  the  port  as 
she  can  get,  and  the  only  impediment  to  proceeding  further  is 
overdraught,  the  master  is  under  all  circumstances  entitled  to 
consider  the  voyage  at  an  end.  He  is  bound  to  use  all  reasonable 
means  to  reach  the  port.  The  words  '  as  near  thereto  as  she 
can  safely  get '  must  receive  a  reasonable,  and  not  a  literal, 
application.  The  overdraught  may  be  such,  and  the  cargo  so 
easily  dealt  with,  as  that  the  surplus  may  be  removed,  and  the 
ship  sufficiently  lightened,  without  exposing  her  to  extra  risk,  or 
the  owner  to  any  prejudice  and  without  substantially  breaking 
the  continuity  of  the  voyage ;  and  in  such  a  case  if  the  consignee 
is  at  hand  to  receive  the  surplus  cargo,  and  so  relieve  the  over- 
draught, we  are  of  opinion  that  it  would  be  the  duty  of  the 
master  to  lighten  the  ship  and  proceed  to  the  port.  This  is  the 
principle  laid  down  by  the  Court  of  Session  in  the  case  of 
Hillstrom  v.  Gibson  "  (?•). 

In  this  case,  however,  one-third  of  the  cargo  would  have  had  to 
be  discharged  to  enable  the  vessel  to  get  to  Koogerpolder,  the  port 
named  in  the  bill  of  lading.  Moreover,  the  consignees  were  not 
at  hand  to  receive ;  the  charterers  refused  to  make  any  arrange- 
ment ;  and  no  one  appeared  to  take  delivery.  Under  these  circum- 
stances it  was  held  that  the  master  was  entitled  to  consider  the 
voyage  as  at  an  end,  and  to  treat  the  place  where  she  lay  as 

(?)  (1880)  5  Q.  B.  D.  163,  at  p.  166.  Glasgow  as    the    port    of  destination, 

{;■)  Mr.    Scrutton,    in    his    book    on  and    the    question    was    whether    the 

Charter-parties  (5th),  pp.  93  et  set/.,  ex-  charterer   might   not   require   the   ship 

presses  the  view  that  this  passage,  and  to  proceed  up  to  that  port  when,  after 

the  case  of  Hillstrom  v.  Gibson,  are  not  lightening,  it  had  become  safe  for  her 

reconcilable  with  The  Alhambra,  (1881)  to  do  so.     This  also  was  the  point  dis- 

50  L.  J.,  Adm.  36  ;  6  P.  D.  68.     But  in  cussed  in  Capper  v.  Wallace.     They  are 

The  Alhambra  the  question  was  whether  authorities  on  the  effect  of  "so  near 

the  shipowner  was    bound    to   accept  thereto  as  she  can  safely  get "  ;  not  on 

Lowestoft  as  a  safe  port,  to  which  his  the  meaning  of  "  safe  port."     Cf.  Eey- 

ship  might  be  ordered.     In  Hillstrom  nolds  c.  Tomlinson,  65  L.  J.,  Q.  B.  496  ; 

V.  Gibson  the  shipowner  had  not  taken  (1896)  1  Q.  B,  586. 
up  the  same  position,  he  had  accepted 
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The  place  of 
discharge. 


the  place  of  discharge.  So  that  he  was  allowed  to  recover  from 
the  charterers  the  cost  of  lightering  the  cargo  from  that  place  up 
to  Koogerpolder. 

458.  In  Hayton  v.  Irwin  (s),  a  vessel  was  to  deliver  at  a  safe 
port,  "  or  so  near  thereto  as  she  can  safely  get."  She  was  ordered 
to  Hamburg  and  proceeded  thither ;  but  her  draught  prevented 
her  getting  further  up  the  river  than  Stade.  The  charterer 
refused  to  take  delivery  of  any  part  of  the  cargo  at  Stade  ;  and, 
in-  answer  to  an  action  for  the  cost  incurred  in  lightering  up 
to  Hamburg  so  much  as  was  necessarily  discharged,  he  alleged 
a  custom  of  the  port  of  Hamburg  by  which  he  was  not  bound  to 
take  delivery  anywhere  but  at  that  place,  and  was  not  liable  for 
any  such  expenses.  It  was  held  by  the  Court  of  Appeal,  affirming 
Grove,  J.,  that  the  alleged  custom  was  inconsistent  with  the  con- 
tract ;  for  it  required  the  ship  to  deliver  at  Hamburg  whether  she 
could  get  there  or  not.  The  charterer  was  bound  to  take  delivery 
at  Stade  until  the  vessel  was  sufficiently  lightened  to  enable  her 
to  proceed  (i). 

459.  The  port  of  discharge  is  generally  a  place  of  wide  extent, 
some  parts  of  which  only  are  suitable  for  the  discharge.  In  deter- 
mining the  place  and  the  mode  of  discharging,  the  shipowner  must 
conform  to  the  regulations  and  the  ordinary  practices  of  the  place, 
and  the  word  "  port  "  must  be  taken  as  meaning  the  "  commercial 
area,"  i.e.,  the  ''^port"  as  it  would  be  understood  by  business 
men,  having  regard  to  the  nature  of  the  charter-party  (it) ;  he 
is  bound  to  perform  his  contract  reasonably,  and  that  is  the 
reasonable  manner  of  performing  ifc^). 

But  this  is  subject  to  exception  in  special  circumstances.  The 
implied  undertaking  to  go  to  the  usual  place  may  be  impossible  of 
performance,  and  if  so,  the  shipowner  is  not  bound  by  it.  "  It 
may  be  that  if  the  shipowner  has  expressly  agreed  to  go  to  the 
quay  he  must  have  been  held  to  a  strict  performance  of  what 
he  had  contracted  to  do ;  but  his  express  contract  is  only  to 
deliver  in  the  port  of  Havre,  and  what  is  a  compliance  with  that 


(.s)  (1879)  5  C.  P.  D.  130. 

(t)  Cf.  Nielsen  v.  Wait,  (1885)  55  L.  J., 
Q.  B.  87  ;  14  Q.  B.  D.  516  ;  16  Q.  B.  D. 
67  ;  5  Asp.  M.  C.  553  ;  The  Alhambra, 
(1881)  6  P.  D.  68,  per  Cotton,  L.  J.,  p.  74; 
Eeynolds  v.  Tomlinson,  65  L.  J.,  Q.  B. 


496  ;  (1896)  1  Q.  B.  586. 

(u)  Kennedy,  L.  J.,  in  Leonis  S.S.  Co. 
c.  Eank  (1),  (1908)  1  K.  B.  at  pp.  519,  520. 

()■)  As  to  when  the  lay  days  commence, 
see  Chap.  XVII. 
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obligation  must  depend  on  and  vary  with  the  existing  state  of     Sect.  459. 
things  in  the  port  "  (w). 

If  the  cargo  consists  of  various  goods,  the  obligation  will 
generally  be  satisfied  by  discharging  at  a  place  suitable  and 
reasonably  convenient  for  the  consignees  as  a  whole ;  though  it 
may  not  be  the  most  usual  place  for  discharging  some  particular 
portion  of  the  cargo  (x). 

460.  Where  there  are  several  places  in  the  port  at  which  the  charterer  has 
cargo  may  properly  be  discharged,  the  option,  in  the  case  of  a  ^  °^  '°°' 
general  ship,  lies  with  the  shipowner ;  unless  the  matter  is  con- 
trolled by  a  usage  of  the  port  (y).  But  where  the  ship  is  under 
•charter,  it  has  been  held  that  the  shipowner  must  obey  the 
directions  of  the  charterer,  or  of  the  assignees  of  the  cargo,  as  to 
which  discharging  place  to  go  to.  A  vessel  loaded  with  a  cargo 
of  pit  props,  under  charter-party,  was  to  be  unloaded  at  Sunder- 
land at  the  usual  place  of  discharge,  and  according  to  the  custom 
of  the  port  for  ships  with  similar  cargoes.  On  her  arrival  at 
Sunderland  the  master,  without  waiting  for  instructions,  took  her 
into  the  South  Dock ;  but  before  any  discharging  began  the 
assignees  of  the  cargo  ordered  him  to  go  into  the  Gill  Dock  and 
discharge  there.  They  did  not  tender  the  expenses  to  which  the 
master  had  been  put.  Both  docks  were  proper  places  for  dis- 
charging pit  props.  Sir  E.  Phillimore  held  that  it  was  the  duty  of 
the  master  to  obey  the  orders  of  the  cargo  owner ;  reserving  to  him- 
self the  right  of  recovering  the  expenses  which  he  had  incurred  (z). 

This  decision  was  approved  by  the  Court  of  Appeal  in  Leonis 
S.S.  Co.  V.  Eank  (l)(a),  but  where  the  charterer^s_right_to  name 
the  berth  is  not  exnresslv  given  by  the  charter-party,  any  delay     / 
involved  or  extra  expense  incurred  by  reason  of  the  charterer's   / 
selection  will  fall  on  the  charterer. 

In  an  American  case,  the  Court  held  the  charterers  liable  for 
delay  caused  by  a  requirement  for  which  they  failed  to  show  any 
reasonable  business  necessity  (b). 

(w)  Cargo  ex  Argos,  (1873)  L.  E.,  5  P.O.  Carr.  s.  301  (n. ). 
at  p.  160.     Cf.  Waugh  v.  Morris,  (1873)  (s)  The  Felix,  (1868)  37  L.  J.,  Adm. 

42  L.  J.,  Q.  B.  57  ;  L.  E.,  8  Q.  B.  202.  48  ;  L.  E.,  2  A.  &  E.  273. 

(x)  The  Mascotte,  (1892)  51  Fed.  Eep.  (a)  77  K  J.,  K.  B.  224  ;  (1908)  1  K.  B. 

606 ;  Hewlett  f.  Burrell,  (1901)  105  Fed.  499  ;  13  Com.  Ca.  136  ;  24  T.  L.  E.  128. 
Eep.  80.     Cf,  The  Port  Adelaide,  (1889)  (*)  Evans  v.  Blair,  (1902)  114  Fed. 

88  Fed.  Eep.  753.  Eep.  616  (p.  C.  A.). 

(y)  See  The  Brig  Fittler,  cited  Ang. 
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Sect.  460.        Where,  however,  an  express  right  to  select  the  discharging 
place  is  reserved  to  the  charterer,  the  position  is  exactly  the 
same  as  if  the  point  of  destination  selected  by  the  charterer  had 
been  originally  designated  in   the  charter-party  (c).     Thus  in 
Murphy  v.  Coffin  (d),  the  charter-party  required  the  vessel  to 
proceed  to  Dieppe   and  deliver  the  cargo  of   coals  "  alongside 
consignee's  or  railway  wharf,  or  into  lighters,  or  any  vessel  or 
wharf  where  she  may  safely  deliver  as  ordered,  cargo  to  be  loaded 
and  discharged  in  forty-eight  running  hours."     Demurrage  was 
to  be  payable  at  10s.  an  hour.     The  ship  arrived  in  the  dock  at 
Dieppe  on  the  afternoon  of  July  1st,  and  was  ordered  by  the 
charterers  to  discharge  at  the  railway  wharf.     There  were  only 
five  berths  available  for  this  purpose  at  that  wharf,  and  none  of 
them  were  vacant  until  the  evening  of  July  2nd.     It  was  con- 
tended on  behalf  of  the  shipowner  that  under  those  circumstances 
the  ship  ought  to  have  been  discharged  by  lighters ;  but  the 
Court  considered  that  the  charterers'  option  under  the  charter- 
party  entitled  them  to  order  her  to  the  railway  wharf,  without 
paying  for  the  delay  (e). 

In  Thorsen  v.  McDowall  (/),  a  timber  cargo  was  to  be  unloaded 
as  customary,  at  such  wharf  or  dock  as  the  charterers  might 
direct.  They  ordered  her  to  the  Queen's  Dock  (Glasgow) ;  but 
the  harbour  master  refused  to  let  her  enter,  on  the  ground  of 
danger  to  other  traffic  by  the  discharge  of  the  logs  through  the 
bow  ports,  and  he  directed  her  to  Yorkhill,  where  the  logs  had 
to  be  put  into  the  water  and  rafted.  Held  that  the  order  to  the 
Queen's  Dock  was  of  no  avail,  and  that  there  was  no  breach  of 
the  charter-party. 

In  Men  eke  v.  Cargo  of  Sugar  (g),  the  discharge  was  to  be  at 
New  York  "  in  such  dock  as  directed."  The  ship's  masts  were 
too  high  to  pass  the  Brooklyn  Bridge.  Held  by  the  Supreme 
Court  of  the  United  States  that  charterers  had  no  right  to  name 
a  dock  above  the  bridge. 

Generally  the  whole  discharge  takes  place  at  one  spot;  and 

(c)  Leonis  S.S.  Co.  «.  Kank  (1),  (1908)  46  ;  Tharsis  Sulphur  &c.  Co.  i:  Morel,  61 

1  K.  B.  499  at  p.  518,  per  Kennedy,  L.  J.  L.  J.,  Q.  B.  11  ;  (1891)  2  Q.  B.  647  ;  Bul- 

W  (1883)  12  Q.  B.  D.  87  ;  Parker  v.  man  v.  Fenwick,  63  L.  J.,  Q.  B.  123  ;. 

Winlo,  (1857)  27  L.  J.,  Q.  B.  49  ;  7  E.  &  (1894)  1  Q.  B.  ]  79.    Tre/ra  s.  624  b. 

B.  942.  (/)  (1892)  19  Sesa.  Ca.  (4th),  743. 

(e)    Cf.  also    Tapscott    r.     Balfour,  [g)  (1902)  187  U.  S.  248. 
(1872)  42  L.  J.,  C.  P.  16  ;  L.  E.,  8  C.  P. 
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probably  the  charterer  has  no  right  to  require  delivery  at  several    Sect.  460. 
places  unless  that  has  been  stipulated  for.    But  if  there  is  a  settled 
custom  at  the  port  for  vessels  to  discharge  partly  at  one  place  and 
partly  at  another,  that  will  bind  the  shipowner  (h). 

Where  the  charterer  designates  the  berth,  he  is  bound  to 
take  reasonable  precautions  to  ascertain  that  it  is  safe,  and,  if 
necessary,  warn  the  master  (i) .  , 

461.  The  manner  of  discharging  also  is,  in  the  absence  of  Mode  of 
special  terms,  to  be  determined  by  reference  to  the  regulations  foUows  prao- 
and  practices  of  the  port  of  discharge  (j).  These  will  show  *^°^  °^  ^°^*^' 
whether  the  goods  should  be  discharged  in  the  open  water,  or  at 
a  wharf,  or  in  dock ;  and  whether  on  to  the  wharf  or  quay,  or 
into  a  hulk  or  lighters  alongside  the  ship.  If  more  than  one  of 
these  methods  is  commonly  adopted,  and  is  suitable  for  the 
particular  ship  and  cargo,  it  would  seem  that  the  shipowner 
satisfies  his  contract  by  delivering  according  to  any  one  of  them 
he  may  choose.  But  if  one  mode  of  discharge  involves  charges 
upon  the  consignee  which  another  suitable  and  convenient  mode 
avoids,  the  shipowner  cannot,  contrary  to  the  consignee's  demand, 
insist  upon  adopting  the  former.  Thus,  if  the  consignee  requires, 
and  is  ready  to  take  delivery  into  lighters  without  the  goods  first 
being  landed  on  the  wharf  at  which  the  vessel  is  lying,  the  ship- 
owner will  be  answerable  if  he  lands  them  on  to  the  wharf  and 
so  makes  them  liable  to  wharfage  charges  (/f).  Nor  can  the 
master,  where  delivery  into  lighters  is  properly  demanded, 
require  a  contribution  from  the  consignee  to  the  wharfage  rates 
incurred  by  the  ship  (I). 

These  matters  may,  however,  be  regulated  by  usages  of  the 
port.  Thus,  in  Marzetti  v.  Smith  (m),  it  was  proved  that  there  was 
a  well-known  custom  for  steamships  with  general  cargoes  coming 

(7j)  Per  Cotton,  L.  J.,  The  Alhambra,  the  United  Kingdom,  see  Customs  Law 

(1881)  6  P.  D.  at  p.  7i.     Of.  M'Intosh  v.  Consolidation  Act,  1876  (39  &  iO  Vict. 

Sinclair,  (1877)  Ir.  K.,   11  C.  L.  456  ;  c.  36),  ss.  39—99. 

Nielsen  v.  Wait,  (1885)  55  L.  J.,  Q.  B.  87  ;  (/i)  Syeds  v.  Hey,  (.1791)  4  T.  E.  260  ;. 

14  Q.  B.  D.  516  ;  16  Q.  B.  D.  67  ;  5  Asp.  Grey  v.  Butler's  Wharf,  (1898)  3  Com. 

M.  C.  553 ;  Aktieselskabet  Inglewood  v.  Ca.  67.    Cf.  Smailes  r.  Hans   Dessen, 

Millar's,  &o.  Forests,  (1903)  8  Com.  Ca.  (1906)  12  Com.  Ca.  117  ;  10  Asp.  M.  C. 

196.  319. 

(i)  Lock  «.  Portsmouth,  &c.  Co.,  (1905)  (0  Bishop  v.  Ware,  (1813)  3  Camp.. 

141  Fed.  Kep.  182 ;  Carroll  v.  Holway,  360. 

(1908)  158  Fed.  Eep.  328.  (m)  (1883)  49  L.  T.  580. 

(J)  As  to  the  customs  regulations  in 
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Sect.  461.  into  the  port  of  London  and  using  the  docks  (the  Victoria  Docks) 
to  discharge  the  goods  on  to  the  quay,  and  thence  into  lighters, 
and  not  to  discharge  them  directly  into  lighters ;  and  this  was 
held  to  be  binding  on  a  consignee.  So  that,  although  he  had 
demanded  delivery  into  lighters  on  the  water  side  of  the  ship,  he 
could  not  recover  from  the  shipowners  the  landing  and  other 
charges  which  he  had  to  pay,  to  the  London  and  St.  Katharine's 
Dock  Company,  in  consequence  of  the  goods  being  landed  on  to 
the  quay(n).  And  it  was  also  held  that  this  custom  was  not 
inconsistent  with  the  bill  of  lading,  which  provided  that  the  goods 
should  be  delivered  "  from  the  ship's  tackles." 

462.  Generally  speaking,  the  consignee  of  the  goods  or  the 
charterer  is  bound  to  remove  the  goods  from  the  ship's  side,  and 
to  provide  for  that  purpose  a  proper  number  of  men  and  suitable 
appliances  of  the  kind  ordinarily  used  at  the  port,  having  regard 
to  the  manner  in  which  the  ship  is  to  be  discharged  (o). 

The  shipowner  discharges  Jhg  cargo  out  of  the  ship,  and  he 
must  supply  the  needful  men_and  appliances  for  getting  the  goods 
out  of  the  holds,  and  delivering  them  upon  the  deck,  or  atThe 
ship's  side.  This  work  is  frequently  done  by  the  crew  of  the 
ship  ;  and  where  that  is  usual  the  number  of  men  to  be  employed 
should  be  determined,  it  would  seem,  by  reference  to  the  proper 
working  number  of  the  crew  of  the  ship  in  question  (p) ;  unless 
the  time  in  which  it  is  agreed  that  the  work  shall  be  done 
requires  that  more  men  be  employed  (q). 

In  Petersen  v.  Freebody  (r),  the  cargo  was  of  spars  and  poles, 
which  were  to  be  discharged  in  the  Surrey  Commercial  Docks, 
London,  "  overside  ....  into  lighters."  It  was  contended  on 
behalf  of  the  consignees  that  the  ship's  crew  were  bound  to  put 
the  spars  and  poles  completely  into  the  lighter,  and  must,  if 
necessary  for  that  purpose,  put  some  of  their  own  men  into  the 
lighter.     That  contention  was  held  to  be  mistaken.    Lord  Esher 

A.  C.  at  p.  43.  Of.  Postlethwaite  r. 
Freeland,  (1880)  49  L.  J.,  Ex.  630 ;  B 
A.  C.  695.     See  infra,  ss.  618,  619. 

(^)  See  per  Blackburn,  J.,  in  Ford  v. 
Cotesworth,  (1868)  L.  R.,  4  Q.  B.  p.  134. 

(?)  See  Hansen  v.  Donaldson,  (1874) 
1  SesB.  Ca,  (4th),  1066,  infra,  s.  612. 

(r)  65  L.  J.,  Q.  B.  12  ;  (1895)  2  Q.  B. 


(m)  See  also  Petrocochino  «.  Bott, 
(1874)  43  L.  J.,  C.  P.  214;  L.  R.,  9 
C.  P.  355,  post,  s.  468.  'In  The  Clan 
Macdonald,  (1883)  52  L.  J.,  Adm.  89  ;  8 
P.  D.  178,  a,  similar  custom  was  set  up 
in  relation  to  the  East  and  West  India 
Docks,  but  was  not  established. 

(o)  Wright  r.  New  Zealand  Shipping 
Co.,  (1878)  4  Ex.  D.  165n;  per  Lord 
Blackburn  in  Dahl  v.  Nelson,  (1881)  6 
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said,  "The  shipowner  has  performed  the  principal  part  of  his  i  Sect. 462. 
obligation  when  he  has  put  the  goods  over  the  rail  of  his  ship ; 
but  I  think  he  must  do  something  more — he  must  put  the  goods  | 
in  such  a  position  that  the  consignee  can  take  delivery  of  them. 
He  must  put  them  so  far  over  the  side  as  that  the  consignee  can  1 
begin  to  act  upon  them ;  but  the  moment  the  goods  are  put ' 
within  the  reach   of   the  consignee   he  must  take  part  in   the 
operation  "  (s). 

Also  the  shipowner  must  separate  the  goods  so  as  to  give  Sorting  of 
delivery  to  the  several  consignees.  But  where  goods  have  been  ''^^^°' 
shipped  in  bulk,  as  one  parcel,  the  consignee  cannot  require  the 
shipowner  to  separate  them.  Thus,  the  consignee  of  a  parcel  for 
which  a  bill  of  lading  has  been  given  describing  it  as  "  bones," 
but  which  in  part  consisted  of  horns,  hoofs,  and  piths,  could  not 
require  the  shipowner  to  separate  these  from  the  bones  before 
delivering  (t). 

Generally  speaking,  the  shipowner's  obligation  is  performed  by  Shipowner 
a  delivery  at  the  ship's  side,  or,  at  jaostj,  on^  the_quay  (u).     And  discharged  by 
if  the  consignee  sends  lighters  for  the  goods,  a  delivery  into  the  ghipV^Ide' 
lighters,  to  his  agents  or  servants,  as  a  rule  terminates  the  ship- 
owner's responsibility.     In  Catley  v.  Wintringham  (x),  however, 
decided  in  1792,  it  appeared  that  the  custom  in  the  River  Thames 
was  for  the  lightermen  to  leave  the  lighters  alongside  the  ship 
until  they  were  completely  loaded,  and  that  by  the  custom  the 
master  was  bound  to  guard  the  goods  which  had  been  placed  in 
the  lighters  until  the  loading  was  complete.     It  was  held  that 
this  custom  was  binding  upon  the  master,  although  he  had  told 

(«)  Per  Lord  Esher,  (1895)  2  Q.  B.  E.   E.  92 ;  13  L.  T.  50 ;  3  Moo.  P.  C. 

at  p.   297.     Of.  Aktieselkab  Helios  v.  (n.  S.)  2i5  ;  Br.  &  L.  404.    As  to  the 

Ekman,  66  L.  J.,  Q.  B.  538  ;  (1897)  2  Q.  B.  appropriation  of  a  bulk  cargo  to  the 

83,  where  it  was  found  that  a  custom  holders  of  bills  of  lading  for  undivided 

existed  in  the  port  of  London  for  the  portions,  see  Grange  v.  Taylor,  (1904) 

ship  to  discharge  long  lengths  of  timber  20  T.  L.  R.  386  ;  9  Asp.  M.  C.  559  ;  9 

into  the  lighters,  without  assistance  from  Com.  Ca.  223  ;  infra,  s.  469  a. 

the    consignees  ;    though  whether    the  (u)  Per  BuUer,  J.,  Hyde  i>.  Trent,  &c. 

custom  required  the  ship  to  stow  the  Nav.  Co,,  (1793)  5  T.  E.  p.  397.    As  to 

timber  in  the  lighters  was  left  uudeter-  responsibility  for  the  seaworthiness  of 

mined.    See  also  Stephens  v.  Wintring-  lighters  used  by  shipowner  in  loading 

ham,  (1898)  3   Com.  Ca.  169 ;  Brenda  or    discharging,    see    Ins.    Co.    of    N. 

S.  S.  Co.  V.  Green,  69  L.  J.,  Q.  B.  445  ;  America  v.  N.  G.  Lloyd  Co.,  (1901)  106 

(1900)  1  Q.  B.  518  ;  9  Asp.  M.  C.  55  ;  5  Fed.  Rep.  973  ;  110  E'ed.  Rep.  420.     Cf. 

Com.  Ca.  195.  Lane  v.  Nixon,  (1866)  35  L.  J.,  C.  P. 

(0  Clacevich  v.  Hutoheson,  (1887)  25  243  ;  L.  R.,  1  C.  P.  412. 

Sc.  L.  E.  11.    Cf.  The  Norway,  (1865)  16  (a;)  (1793)  1  Peaks,  N.  P.  C.  202. 

C. — C.  Q  Q 
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Sect.  462.  the  lightermen  that  he  had  not  sufficient  men  on  board  to  take 
care  of  the  goods  on  the  lighters.  But  in  Robinson  v.  Turpin  (y), 
it  was  held  that  the  custom  did  not  bind  the  master  to  take  care 
of  the  lighters  after  they  had  been  fully  loaded. 

It  seems  doubtful,  however,  whether  a  shipowner  would  be 
bound  by  a  custom  of  the  port  which  would  impose  special  duties 
on  him,  not  ordinarily  implied  into  the  contract,  unless  it  could 
be  shown  that  he  made  the  contract  with  notice  of  the  custom. 
For  example,  he  probably  could  not  be  required  to  employ  extra 
hands,  in  addition  to  his  proper  crew,  in  order  to  get  the  cargo 
out  of  the  ship  more  quickly  ;  nor  to  deliver  the  goods  at  places 
beyond  the  quay  at  which  he  is  discharging  (z). 


Charterer  to 
take  from 
"  alongside." 


Inconsistent 
custom. 


463.  Charters  often  stipulate  that  the  cargo  shall  be  taken 
from  "  alongside "  by  the  merchant.  The  meaning  of  this 
generally  is  that  the  merchant  is  to  take  the  goods  as  they  are 
passed  out  of  the  ship,  either  on  to  the  quay,  or  into  lighters  (a)  '> 
and  in  the  latter  case  it  requires  the  merchant  to  provide  the 
lighters,  whatever  the  custom  may  be  (b).  If  the  shipowner  is 
put  to  expense  in  consequence  of  a  failure  of  the  merchant  to 
supply  the  men  and  appliances  to  take  delivery  in  this  manner, 
he  is  entitled  to  recover  it  from  the  charterer. 

In  Holman  v.  Wade  (c)  a  cargo  of  timber  was  to  be  delivered  at 
Hull,  and  to  be  "  taken  from  alongside  the  ship  at  the  merchant's 
risk  and  expense  as  customary."  The  cargo  had  to  be  stacked  on 
the  quay ;  and  as  the  merchant  refused  to  stack  it,  the  master  did 
so,  and  sued  for  the  expense.  A  custom  of  the  port  of  Hull  was 
set  up  that  the  ship  should  bear  the  expense  of  stacking  the 
timber  on  the  quay  in  such  a  case ;  but  the  Court  of  Appeal 
upheld  Manisty,  J.,  in  excluding  evidence  of  the  custom  as  being 
inconsistent  with  the  contract. 

In  The  Nifa  (d)  the  cargo  was  to  be  "taken  from  alongside  the 
ship  at  merchant's  risk  and  expense,  where  she  can  lie  always 
afloat  and  safe,"  and  was  to  be  discharged  as  fast  as  steamer 


(y)  (1805)lPeake,N.P.  C.  203,n.  Cf. 
Strong  V.  Natally,  (1804)  1  B.  &  P.  N.  E. 
16  ;  Hun-y  v.  Eoyal  Exchange  Assurance 
Co.,  (1801)  2  B.  &  P.  i30  ;  3  Esp.  289. 

(z)  See  supra,  ss.  W7 — 199. 

(a)  See  Fletcher  v.  Gillespie,  (1826) 
4  L.  J.  (o.  S.),  0.  P.  202  ;  3  Bing.  635  ; 
11  Moo.  547  ;  Trindade  v.  Levy,  (1861) 


2  F.  &  F.  441  ;  Petersen  v.  Freebody,  65 
L.  J.,  Q.  B.  12;  (1895)  2  Q.  B.  294; 
Aktieselkab  Helios  v.  Ekman,  66  L.  J., 
Q.  B.  538  ;  (1897)  2  Q.  B.  83. 

(J)  But  cf.  Scrutton  o.  Childs,  (1877) 
36  L.  T.  212. 

(c)  "Times,"  May  11th,  1877. 

{d)  62  L.  J.,  P.  12  ;  (1892)  P.  411. 
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could  deliver,  "  and  according  to  the  custom  of  the  port."  The  Sect.  463. 
ship  was  moored  fifteen  feet  from  the  quay,  owing  to  want  of 
water,  and  was  discharged  by  means  of  a  stage.  In  an  action  by 
the  shipowners  for  the  expenses  of  landing  and  stacking  the 
cargo,  the  County  Court  Judge  admitted  evidence  of  a  custom  at 
the  port  requiring  the  ship  to  deliver  on  to  the  quay.  On  appeal 
this  was  held  to  have  been  wrong.  The  reference  in  the  charter 
to  the  custom  of  the  port  related  to  the  manner  and  place  of 
discharge  ;  and  did  not  alter  the  obligation  to  take  from  along- 
side (e). 

In  Northmoor  S.S.  Co.  v.  Harland  (/),  the  question  was  as  to 
the  cost  of  chaining  and  rafting  a  cargo  of  logs,  after  they  had 
been  put  out  of  the  ship  into  the  water  in  dock  at  Belfast.  By 
the  charter-party  the  cargo  was  to  be  delivered  "  as  customary  "  . 
but  it  was  "to  be  taken  from  alongside  at  port  of  discharge, 
always  within  reach  of  ship's  tackles,  and  at  merchant's  risk  and 
expense,  vessel  always  lying  afloat."  "  The  custom  of  each  port 
to  be  observed  in  all  eases  where  not  specially  expressed." 

By  the  port  by-laws  timber  discharged  into  the  water  had  to 
be  immediately  marked  for  identification  and  rafted.  And  the 
custom  was  for  men  in  boats  to  fasten  the  logs  together  into  rafts, 
by  driving  into  them  dogs  or  staples  with  chains  attached.  This 
was  done  some  fifty  or  sixty  feet  away  from  the  ship ;  the  raft 
was  then  pushed  away,  and  the  logs  in  it  were  measured.  The 
jury  found  that  there  was  a  custom  of  the  port  that  delivery  of 
log  timber  to  the  consignee  was  to  be  made  after  the  ship  had 
rafted  and  chained  the  timber  and  the  timber  had  been  measured. 
The  Court  nevertheless  held  that  the  expense  of  the  chaining  and 
rafting  must  be  borne  by  the  consignee.  If  the  custom  involved, 
as  contended,  that  the  ship  must  bear  that  expense,  it  was  to  that 
extent  not  consistent  with  the  term  that  the  cargo  was  to  be  taken 
from  alongside  at  merchant's  expense,  and  was  therefore 
inoperative. 

Where  the  customary  manner  of  ^is^harge  at  the  port  requires 
that  the  cargo  be  put  out  by  those  working  on  the  ship,  say 
into  lighters  or  on  to  a  quay,  it  has  been  held  that  the  word 

(e)  Cf.  Seager  «;.  New  York,  &c.  S.S.  the  delivery  was  to  be  "alongside  and 

Co.,  (1893)  56  Fed.  Kep.  324,  880,  where  within  reach  of  the  ship's  tackles." 

the  ship  by  custom  had  to  bear  the  ex-  (/)  (1903)  2  Ir.  R.  657. 
pense  of  piling  on  the  quHy,  although 

Q  Q  2 
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Sect.  463.  "  alongside  "  may  mean,  not  actually  at  the  ship's  side,  hut  in  a 
lighter  lying  alongside  her  (9),  or  at  the  nearest  available  spot  of 
the  quay  at  which  she  is  lying  (h). 

On  the  other  hand,  a  clause  that  the  cargo  was  "  to  be  taken 
from  alongside  at  the  charterer's  risk  and  expense,  any.  custom  of 
the  port  to  the  contrary  notwithstanding,"  was  held  to  exclude 
this  extension  of  the  meaning  (t). 

Port  by-laws.  464.  In  most  British  ports  of  importance  the  harbour  and 
docks,  &c.  are  under  the  control  of  some  corporation  or  company, 
either  managing  them  under  a  public  trust,  or  carrying  them  on 
as  a  commercial  undertaking.  Generally  the  docks  have  been 
constructed  under  private  Acts  of  Parliament,  which  define  the 
powers  of  those  who  manage  them ;  and  most  of  these  Acts 
incorporate  the  Harbours,  Docks  and  Piers  Clauses  Act,  1847  (k), 
or  parts  of  it.  By  that  Act,  and  sometimes  by  the  private  Act, 
powers  are  given  to  make  by-laws  for  governing  the  docks,  and 
for  regulating  the  loading  and  discharge  of  goods.  These  enact- 
ments and  by-laws  form  special  conditions  under  which  the 
discharge  of  cargoes  must  take  place. 

In  Dick  V.  Badart  {I)  an  important  question  arose  as  to  the 
scope  of  the  by-law  powers  given  by  sect.  83  of  the  general  Act. 
The  Surrey  Commercial  Dock  Company  had  prescribed  by  by- 
law that  no  lumpers  should  work  on  board  any  vessel  in  their 
docks,  or  on  their  wharves  or  premises,  but  such  as  were 
authorized  by  the  company.  Cave,  J.,  held  that  this  was  not 
valid,  on  the  ground  that  by  sect.  33  of  the  Act  the  harbour, 
docks,  and  piers  were  to  be  open  to  all  persons  for  the  shipping 
and  unshipping  of  goods  on  payment  of  the  rates  made  payable 
by  that  and  by  the  special  Act,  and  subject  to  their  other  pro- 
visions. "  To  my  mind  that  provision  must  include  not  only 
shipowners  and  owners  of  goods,  but  also  their  respective 
servants,  whether  usually  employed  otherwise  than  in  the  docks 
or  not." 

Master  not  465.  The  masteris_nQt  bound  in  the  absence  of  a_special 

bound  to  "71     7^  . ' "~ ; ^ 

notify  arrival    agreement  to  notify  the  arrival  of_ the  jhip  to  ttie  consignees  of 

to  consignee.  """"'  " ■ 

(g)  Aktieselkab  Helios  v.  Ekman,  66  Q.  B.  445  ;  (1900)  1  Q.  B.  518 ;  9  Asp. 

L.  J.,  Q.  B.  538  J  (1897)  2  Q.  B.  83.  M.  C.  55  ;  5  Com.  Ca.  195. 

(A)  Stephens  r.  Wintringham,  (1898)  (/«)  10  &  11  Vict.  c.  27. 

3  Com.  Ca.  169.  (I)  (1883)  10  Q.   B.  D.  887  ;  5  Asp. 

(i)  Brenda  S.S.  Co.  v.  Green,  69  L.  J.,  M.  C.  49. 
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the  cargo  ;  they  are  bound  to_watchJ[or  it,  and  to  take  notice  of  Sect.  465. 
it  without  communication.  This  has  been  repeatedly  held  to  be 
the  rule  with  regard  to  consignees  and  indorsees  of  goods  shipped 
in  general  ships  (in)  ;  and  presumably  the  same  is  true  where  the 
shipments  have  been  under  a  charter-party  (re).  "  It  is  the  duty 
of  the  consignee,  apart  from  special  custom  or  contract,  to  use 
due  and  reasonable  diligence  to  discover  when  the  ship  arrives 
with  his  goods  on  board  "  (o). 

But  where  a  through  bill  of  lading  contained  the  clause 
"  Party  to  be  notified :  E.  Clemens  Horst,"  it  was  held  that  there 
was  a  contractual  obligation  imposed  on  the  shipowner  to  notify 
the  person  so  named  :  it  was  also  held  that  posting  of  a  letter 
containing  the  notification  would  be  a  sufficient  performance, 
though  the  letter  were  lost  in  the  post  (p). 

But  the  master  ought  to  enter  the  ship's  name  at  the  Custom 
>  House,  or  make  such  other  public  notification  of  her  arrival  as  is 
I  usual  at  the  port.      And  if  he  does  this  in  such  a  way  as  to  mis- 
lead the  consignees,  he  may  be  precluded  from  complaining  of 
any  default  on  their  part  in  taking  delivery,  if  they  have  not,  in 
fact,  had  notice  of  the  arrival  (q). 

466.  If  the  consignee  of  the  goods  does  not  appear  to  claim  Liability  of 
and  receive  them,  the  master  may  land  and  warehouse  them,  or  landing^^  °^ 
take  such  other  steps  as  may  be  proper  for  their  protection.     And  expenses. 
the  consignee  will  be  liable  for  any  wharfage  or  other  expenses 
properly  incurred  in  doing  so  (»•)• 

Where  goods  were  seized  by  the  Excise  in  consequence  of 
a  misdescription  of  the  goods  in  the  entry  made  by  the  ship- 
owner, which  happened  owing  to  the  consignee's  absence,  and  to 
want  of  proper  description  in  the  bill  of  lading,  it  was  held  that 
the  shipowner  was  not  liable  to  the  consignee  for  the  loss  (s). 

(m)  Harman*.  Clarke,  (1815)  4  Camp.  i  Camp.  159. 

159;  Harman  v.  Mant,  (1815)  iJ.  161 ;  (»•)  Houlder  -o.  General  Steam  Nav. 

Houlder  v.   General  Steam  Nav.   Co.,  Co.,   (1862)  3  F.  &  F.   170  ;  Mors-le- 

(1862)  3  F.  &  F.  170  ;  Major  v.  Grant,  Blanch  r.  Wilson,  (1873)  42  L.  J.,  C.  P. 

(1902)  7  Com.  Ca.  231.  70 ;  L.  E.,  8  C.  P.  227  ;  per  WiUes,  J., 

(m)  See  per  Brett,  L.  J.,  Nelson  v.  Meyerstein  v.  Barber,  (1866)  L.  K.,  2 

Dahl,  (1879)  12  Ch.  D.  at  p.  583.  C.  P.  p.  54.     Cf.  Stewart  v.  Bogerson, 

■(<?)  Per  Cockbum,  C.  J.,  (1862)  3  F.  &  (1871)  L.  E.,  6  C.  P.  424.    London  cus- 

F.  p.  174.  tom  as  to  grain  cargoes,  see  Aste   v. 

ip)  Clemens  Horst  Co.   v.  Norfolk,  Stumore,   (1884)   1    Cab.  &  'EU.    319. 

&c.  S.S.  Co.,  (1906)    11  Com.  Ca.  141  ;  M.  S.  Act,  (1894)  infra,  s.  475. 

22  T.  L.  E.  403.                                    _  (s)  Shirwell   v.    Shaplock,   (1815)  2 

(?)  See   Harman    v.    Clarke,   (1815)  Chitty,  397. 
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Sect.  466. 


Consignee's 
obligation  to 
be  ready. 


"  Imme- 
diately." 


Shipowner's 
right  to 
discharge. 


In  general,  also,  the  consignee  will  be  under  a  duty,  when  the 
ship  is  about  to  arrive  with  the  cargo,  to  secure  for  it  a  berth  and 
the  means  of  discharging  in  the  manner  customary  at  the  port, 
and  if  he  fail  to  perform  this  duty,  he  will  be  liable  for  any  delay 
so  caused  (t). 

WherejJimeJs  allowed  for  the  discharge  of  the  goods  by  the 
bill  of  lading  or  charter-party,  the  master  ought  to  wait  for  the 
consignee  until  tha^Jime^has  elapsed ;  but  where  no  time  is 
mentioned  he  is  only  bound  to  wait  a  reasonable  time,  having 
regard  to  the  usages  of  the  port.  If  the  bill  of  lading  requires  the 
consignee  to  take  delivery  "  immediately  "  (u)  or  "  directly  "  (v) 
the  vessel  is  ready  to  discharge,  he  must  be  ready  to  do  so 
promptly,  without  any  further  delay  than  is  reasonably  required 
for  the  act  of  discharge.  Words  of  this  kind  are  not  construed 
with  absolute  strictness,  but  they  exclude  excuses  of  delay  based 
on  matters  outside  the  act  of  discharge  itself. 

In  Major  v.  Grant  {tv),  the  goods  were  to  be  received  by  the 
consignees  "  immediately  after  arrival."  The  consignees 
objected  that  the  discharge  began  before  the  ship  was  reported  at 
the  Custom  House  in  London.  But  it  was  held  that,  as  the 
Customs  authorities  allowed  this,  the  consignees  should  have 
been  ready. 

In  Wilson  v.  London,  &c.  Steam  Nav.  Co.  (x),  sixty-five  pipes  of 
lemon  juice  were  shipped  under  two  bills  of  lading,  which 
provided  that  the  consignee  was  to  be  ready  to  receive  the  goods 
"  simultaneously  with  the  ship  being  ready  to  unload  "  them,  or 
any  part  thereof,  and  that  in  default  the  master  might  enter 
and  land  them  at  the  risk  and  expense  of  the  consignee  after  they 
left  the  deck  of  the  ship.  The  consignees  were  not  ready  to 
receive  the  lemon  juice  when  it  was  reached  in  the  course  of 
discharging  the  ship  ;  but  after  fifteen  pipes  of  it  had  been 
landed,  they  were  ready  with  men  and  lighters  to  take  the 
remainder.  The  defendants  refused  to  deliver  them,  and  landed 
the  other  fifty  pipes ;  thus  putting  the  plaintiffs  to  unnecessary 
expenses,  for  which  they  sued.  It  was  held  that  they  were 
entitled  to  recover ;  for  the  bill  of  lading  did  not  mean  that  a 

(0  Smailes  v.  Hans  Dessen,  (1906)  12  L.  J.,  C.  P.  310  ;  8  C.  B.  255. 

Com.  Ca.  117,  at  p.  127.  {w)  (1902)  7  Com.  Ca.  231. 

W  See  per  Cockburn,  C.  J.,  Alexiadi  (x)  (1865)  35  L.  J.,  C.  P.  9  ;  L.  E., 

V.  Robinson,  (1862)  2  F.  &  F.  679.  1  C.  P.  61  ;  1  H.  &  R.  29. 

(r)  Duncan   i.   Topham,    (1849)    18 
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default  of  a  consignee  in  being  ready  to  receive  a  part  of  the     Sect.  466. 
goods  should  entitle  the  shipowner  to  unload  the  whole  upon  the 
■wharf  at  which  he  was  discharging. 

Had  the  position  of  the  shipowner  been  prejudiced  by  the 
default  the  case  might  have  been  different.  "If  it  would  have 
caused  expense  or  loss  of  time  to  the  shipowner  to  change  the 
mode  of  delivery,  it  might  well  have  been  contended  that 
authority  had  been  given. to  him  to  land  the  goods  on  the  wharf 
by  the  default  of  the  consignee  in  not  being  ready  at  first  to 
receive  his  goods ;  and  that  such  authority  having  been  once 
acted  upon,  and  expense  incurred  thereby,  it  could  not  be  revoked, 
and  that  the  shipowner  was  therefore  entitled  to  land  the 
remainder  of  the  goods  "  {y). 

Where  the  bill  of  lading  contained  the  clause  known  as  the 
London  clause,  entitling  the  shipowner  "to  land  these  goods  on 
the  quays  of  the  dock  where  the  steamer  discharges  immediately 
on  her  arrival,"  it  was  held  to  override  a  custom  of  the  port 
which  would  have  entitled  the  consignee  to  have  delivery  overside 
into  lighters  {z). 

A  clause  enabling  the  shipowner  to  discharge  in  the  consignee's 
absence,  and  at  his  risk  and  expense,  is  for  the  shipowner's 
protection.  He  is  not  bound  to  exercise  the  power.  And  his 
omission  to  do  so  is  no  answer  to  a  claim  for  detention  at  the 
port;  although  a  lien  be  given  by  the  charter-party  for  any 
charges  which  are  to  be  borne  by  the  consignee  (a). 

467.  The  undertaking  of  the  shipowner  by  his  contract  is,  Generally 

that  he  will  deliver  the  goods  to  certain  indicated  persons.     We  person™"^ 

have  to   consider    whether  he  can,  under   any   circumstances,  delivery  to 

■'  '    consignee. 

discharge  that  obligation  in  any  way  short  of  finding  out  those 
persons,  and  delivering  the  goods  to  the'm. 

Prima  facie,  no  delivery  can  suffice  except  a  personal  delivery 
to  the  agreed  consignee,  or  his  agents  (&) ;  until  that  has  been 
made,  the  contract  remains  unperformed.  In  Gatliffe  v. 
Bourne  (c)  goods    were  deliverable   under   a  bill   of    lading  at 

(2/)  Per  Willes,  J.,  L.  K.,  1  C.  P.  at  Maule,  J.,  19  L.  J.,  C.  P.  p.  255;  The 

p.  68.  Emilien  Marie,  (1875)  44  L.  J.,  Adm.  9  ; 

(z)  Borrowman  r.  Wilson,  (1891)  7  32  L.  T.  435  ;  2  Asp.  M.  C.  514. 

T.  L.  K.  416.  (c)  (1838)  7  L.  J.,  C.  P.,  172  ;  4  Bing. 

(a)  Hick  i>.  Eodocanachi,   61   L.   J.,  N.  C.  314  ;  in  Ex.  Ch.  (1841),  3  Man. 

Q.  B.   42  ;    (1891)   2   Q.   B.   626.    The  &  G.  648  ;  in  H.  L.,  (1844)  7  Man.  &  G. 

Ame,  73  L.  J.,  P.  34  ;  (1904)  P.  154.  850. 

(J)  Howard  v.  Shepherd,  (1850)  per 
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Sect.  467.  London  to  Gatliffe  or  his  assigns.  They  were  landed  at 
Fenning's  Wharf  during  working  hours  on  the  day  after  arrival, 
and  that  wharf  was  a  usual  place  for  discharging ;  but  no  notice 
had  been  given  to  the  consignees,  and  they  were  not  there  to 
receive  the  goods.  On  the  same  night  the  goods  were  accidentally 
destroyed  by  fire.  In  an  action  by  Gatliffe,  the  question  arose 
whether  the  delivery  at  the  wharf  was  sufficient  to  discharge  the 
shipowner,  and  all  the  Courts  held  that  it  was  incomplete,  and 
that  the  shipowner  was  liable  for  the  loss.  "  The  contract  was 
to  deliver  to  the  consignee  in  the  port  of  London :  instead  of  a 
delivery  to  the  consignee,  the  goods  were  placed  on  Fenning's 
Wharf "  (d). 


Delivery 
complete 
according  to 
custom  of 
the  port. 


468.  But  personal  delivery  may  sometimes  be  excused  by  an 
established  course  of  business  at  the  port.  A  delivery  to  certain 
other  particular  persons  may,  by  virtue  of  the  custom,  be 
equivalent  to  a  delivery  to  the  consignee  himself. 

In  Gatliffe  v.  Bourne  (e),  the  question  was  left  to  the  jury 
whether  the  deUvery  at  Fenning's  Wharf  was  a  sufficient  delivery 
according  to  the  usage  of  the  port  of  London.  They  found  that 
it  was  not.  So  in  Wardell  v.  Mourrillyan  (/),  Lord  Kenyon 
left  it  to  the  jury  to  say  what  the  custom  was  as  to  delivery. 
There  a  hoyman,  who  had  received  an  anchor  to  be  delivered  to 
certain  consignees,  had  delivered  it  to  the  wharfingers  at  the  quay 
to  which  his  vessel  regularly  plied.    He  was  held  responsible  for  it. 

On  the  other  hand,  in  Petrococliino  v.  Bott(gi),  sixty-nine 
bales  of  hides  had  been  shipped  under  a  bill  of  lading,  by  which 
they  were  to  be  delivered  "  from  the  ship's  deck,  where  the  ship's 
responsibility  shall  cease,  at  the  aforesaid  port  of  London  .... 
unto  Messrs.  Petrocochino  Brothers,  or  his  or  their  assigns,  on 
payment  of  freight.  The  goods  to  be  discharged  from  the  ship 
as  soon  as  she  is  ready  to  unload  into  hulk,  lazaretto,  or  hired 
lighters  if  necessary,  and  to  be  landed  by  the  master  and  agent 
at  the  risk  and  expense  of  the  owner  of  the  goods."  On  the 
ship's  arrival  at  London  she  was  taken  to  the  Victoria  Docks,  and 
notice  was  given  to  the  consignees  of  the  hides  that  she  was  ready 
to  discharge.  The  hides  were  at  once  unloaded  and  placed  on 
the  quay  by  servants  of  the  Dock  Company,  the  consignees  not 

((Z)  Per  Lord  Lyndhurst,  7  Man.  &  G.  (/)  (1799)  2  Esp.  693. 

P-  863-  0?)  (1874)  43  L.  J.,  C.  P.  2U  ;  L.  B., 

(r)  Supra.  9  c.  P.  355. 


THE   DISCHARGE. 


601 


being  present,  and  they  were  afterwards  forwarded  in  lighters  Sect.  468. 
sent  for  them  by  the  consignees.  One  of  the  bales  landed, 
however,  was  in  some  way  not  sent  forward  in  the  lighters,  and 
was  lost.  It  was  proved  that  the  usage  as  to  delivery  at  the 
Victoria  Docks  was  as  follows : — "When  a  steamer  arrives  in  the 
dock,  notice  is  given  to  the  consignees  of  the  goods  on  board, 
and  the  goods  are  landed  from  the  ship  on  to  the  quay  by  the 
servants  of  the  Dock  Company,  the  shipowner  not  interfering. 
If  the  consignees  apply  for  the  goods  within  twenty-four  hours, 
they  get  them  from  the  quay  free  of  charge — not  from  the  ship 
into  the  lighters,  but  from  the  quay.  The  goods  are  put  into  the 
lighters  by  the  servants  of  the  Dock  Company,  and  the  shipowner 
pays  for  this.  If  the  consignees  do  not  apply  for  the  goods 
within  twenty-four  hours,  they  are  warehoused  by  the  Dock 
Company,  and  the  consignees  pay  for  the  warehousing.  It  was 
held  that  a  delivery  according  to  this  customary  practice  satisfied 
the  shipowner's  undertaking  to  deliver  at  the  port,  unless  the 
contract  was  inconsistent  with  it ;  and  that,  according  to  the  true 
construction  of  the  bill  of  lading,  the  shipowner  ceased  to  be 
responsible  from  the  moment  he  cleared  away  the  goods  from  the 
deck  Qi). 

In  Grange  v.  Taylor  {i),  a  similar  conclusion  was  come  to  in 
relation  to  the  discharge  of  bulk  grain,  at  the  same  docks.  It 
appeared  that  the  practice  was  for  servants  of  the  Dock  Company 
to  bring  the  grain  in  the  ship's  hold  under  the  hatchway,  whence 
it  was  lifted  by  elevator,  and  shot  into  barges,  or  put  on  to  the 
quay.  The  shipowner  paid  the  Dock  Company  for  the  work  in 
the  hold,  and  the  consignees  paid  them  for  the  other  work. 
The  elevator  belonged  to  independent  persons,  who  are  paid  by 
the  Dock  Company.  Bigham,  J.,  held  that  the  receipt  of  the 
grain  into  the  elevator  was  a  receipt  by  the  Dock  Company  as 
agent  for  the  consignee,  and  that  it  discharged  the  shipowner. 

And  personal  delivery  to  the  shipper  or  consignee'  may  be  Personal 

0.6  llT  6rv 

excused  by  the   special  terms  of  the  contract.     Thus  in  The  excused  by 
Chartered  Bank  of  India,  &c.  v.  British  India  S.  N.  Co.  {j),  the  «°i^''^^<=t- 

(A)  As  to  the  practice  and  rule  in  the  M.  C.  559  ;  9  Com.  Ca.  223  ;  See  also 

TJ.  S.,  see  Ang.  Garr.  ss.  310,  311;  and  The  Asiatic  Prince,  (1901)  108  Fed.  Rep. 

Cope  V.  Cordova,  (1829)  1  Eawle,  203,  287,  delivery  to  Customs  at  Santos, 
there  cited.  .  ( j)  (1909)  A.  C.  369  ;  25  T.  L.  E.  480 

(i)  (1904)  20  T.  L.  R.  386 ;   9  Asp.  (P.  C). 
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Sect.  468.  bill  of  lading  gave  the  owners  the  option  of  landing  and  storing- 
the  goods  at  the  risk  and  expense  of  the  consignee,  and  provided 
that  in  all  cases  this  liability  was  to  cease  absolutely  as  soon  as 
the  goods  were  free  of  the  ship's  tackle.  The  goods  were  landed 
by  a  landing  agent  employed  by  the  shipowners,  and  his  servant 
fraudulently  delivered  them  without  presentation  of  the  bill  of 
lading:  it  was  held  that  the  clauses  protected  the  shipowners 
from  liability  to  the  bill  of  lading  holders. 

Port  reguia-  So  where  goods  were  delivered,  at  Dundee,  to  harbour  porters, 

whom  the  consignee  was  obliged  by  the  harbour  regulations  to- 
employ  and  pay  for  the  purpose  of  receiving ;  this  was  held  to  be 
a  delivery  to  the  consignee,  and  the  shipowners  were  not 
responsible  for  subsequent  damage  to  the  goods  by  rain  while  on 
the  quay  (A). 

In  The  Emilien  Marie  (I),  it  was  held  that  delivery  of  the 
whole  cargo  to  a  master-porter  at  Liverpool,  in  accordance  with 
the  regulations  of  the  port,  did  not  discharge  the  shipowner  from 
liability  for  short  delivery  to  a  bill  of  lading  holder,  the  cargo 
having  been  insufficient  to  satisfy  all  the  bills  of  lading. 

DeUvery  must       469.  Unless    the    shipowner    is    in    some    way   excused    by 

right  person,    statute  {II),  Or  contract  (m),  or  custom,  from  the  responsibility  of 

making  the  actual  delivery,  he  must  deliver  the  goods   to  the 

right  person  (n) :  to  the  person  who  is  entitled  to  them  as  owner, 

or  as  holder  of  the  bill  of  lading. 

We  shall  discuss  in  the  next  chapter  the  effect  of  the  bill  of 
lading,  and  of  dealings  with  it,  in  giving  a  right  to  the  goods,  or 
to  the  possession  of  them.  Here  it  is  enough  to  note  that  where 
there  are  conflicting  claims  the  shipowner  must  not  deliver  to 
any  but  the  person  rightfully  entitled  to  the  goods,  otherwise  he 
may  be  answerable  for  the  whole  value  of  the  goods  (o).  His 
proper  course  is  to  interplead  (p). 

(A)  British  Shipowners'  Co.«.Grimond,  "act,  neglect  or  default  "  of  the  agents. 
(1876)  3  Sess.  Ca.  (4th)  968  ;  Knight  S.S.  (?0  See  M'Kean  v.  M'lver,  (1868)  18 

Co.  V.  Fleming,  (1»98)  25  Bess.  Ca.  (4th)  L.  T.  410  ;  on  special  case,  (1870)  40 

1070.  L.  J.,  Ex.  30  ;  L.  E.,  6  Ex.  36. 

(0  (1875)  44  L,  J.,  Adm.  9  ;  32  L.  T.  (o)  Wilson    r.    Anderton,    (1830)    » 

435  ;  2  Asp.  M.  C.  514.  L.  J.  (o.  S.),  K.  B.  48  ;  1  B.  &  Ad.  450  ; 

Ql)  See  infra,  s.  480.  Batut  v.  Hartley,  (1872)  41  L.  J.,  Q.  B. 

(m)  Smackman  v.  General  S.  N.  Co.,  278  ;  L.  R.,  7  Q.  B.  594  ;  Hiort  i.  Bott, 

(1908)  13  Com.  Ca.  196  ;  U  Asp.  M.  C.  (1874)  43  L.  J.,  Ex.  81  ;  L.  E.,  9  Ex.  86. 
14,  where  goods  were  misdelivered  by  the  (p)  Where  the  captain  had  given  bills 

defendant's  agents ;  held  a  "  loss  "  by  the  of  lading  for  the  goods  to  two  different 
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If,  however,  the  shipowner  and  his  agents  have  no  knowledge     Sect.  469. 
of  other  claims,  and  the  bill  of  lading  has  been  validly  issued  and  Delivery  to 
put  in  circulation,  he  will  be  discharged,  even  as  against  the  true  ^f  ^{^^'j "!  ^'^^ 
owner  of  the  goods  (q),  by  delivering  to  the  holder  of  the  bill  of 
lading,  if  he  is  the  consignee  named  in  it,  or  holds  it  duly  endorsed. 

"I  think,  as  I  have  already  said,  that  where  the  master  has 
notice  that  there  has  been  an  assignment  of  another  part  of  the 
bill  of  lading,  the  master  must  interplead  or  deliver  to  the  one 
who  he  thinks  has  the  better  right,  at  his  peril  if  he  is  wrong. 
And  I  think  it  would  probably  be  the  same  if  he  had  knowledge 
that  there  had  been  such  an  assignment,  though  no  one  had  given 
notice  of  it  or  as  yet  claimed  under  it.  At  all  events,  he  would 
not  be  safe,  in  such  a  case,  in  delivering  without  further  inquiry. 
But  I  think  that  when  the  master  has  not  notice  or  knowledge  of 
anything  but  that  there  are  other  parts  of  the  bill  of  lading,  one 
of  which  it  is  possible  may  have  been  assigned,  he  is  justified  or 
excused  in  delivering,  according  to  his  contract,  to  the  person 
appearing  to  be  the  assign  of  the  bill  of  lading  which  is  produced 
to  him  "  (r). 

Delivery  to  the  consignee  named  in  the  bill  of  lading  does  not 
suffice  to  discharge  the  shipowner  where  the  consignee  does  not 
hold  the  bill  of  lading  (s). 

469a.  Further,  delivery  must  be  of  the  right  goods.  Tf  bills  Delivery  must 
of  lading  have  been  given  for  different  portions  of  goods  shipped  goo°ds.  ^  "^ 
under  one  mark,  the  shipowner  must  appropriate  them  properly 
to  the  several  bills  of  lading.  In  Bradley  v.  Dunipace  (t),  1,676 
bags  of  meal  were  shipped  together,  all  marked  alike ;  but  some 
of  the  bags  weighed  12  stones  each,  and  the  others  only  8.  A 
bill  of  lading  was  given  for  467  of  them,  described  as  "  467  bags 
of  rye  meal,  or  bran,  gross  35  tons  9  cwt.,  under  the  subjoined 
marks."  The  bags  delivered  to  the  holder  of  this  bill  of  lading 
were  too  many  of  them  of  the  smaller  size  to  make  up  the  gross 
weight  of  35  tons  9  cwt.  The  shipowner  was  held  liable  for  not 
delivering  the  right  bags. 

persons,  the  Court  refused  to  make  an  L.  R.,  7  H.  L.  757. 

iaterpleader  order.  Victor  i\  British  and  (?•)  Per    Lord    Blackburn,    (1882)   7 

African  S.  Nav.  Co.,  W.  N.,  (188S)  p.  84.  A.  C.  pp.  613,  614.     See  infra,  s.  502. 

(?)  Glyn  V.  E.  &  W.  India  Dock  Co.,  (s)  The  Stettin,  (1889)  58  L.  J.,  Adm. 

(1882)  52  L.  J.,  Q.  B.  146  ;  7  A.  C.  591.  81 ;  14  P.  D.  142.     See  infra,  s.  485. 

And  see  HoUins  v.  Fowler,  (1875)  44  (0  (1862)  31  L.  J.,  Ex.210;  31  L.J., 

"  L.  J.,  Q.  B.  169  ;  L.  E.,  7  Q.  B.  616  ;  Ex.  22  ;  1  H.  &  C.  521. 
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Undivided 
portions  of 
a  bulk. 


Sect.  469a.  In  Grange  v.  Taylor  (u),  several  bills  of  lading  had  been  given 
for  undivided  portions  of  a  large  bulk  of  maize.  During  the  dis- 
charge it  was  found  that  part  of  the  bulk  was  damaged.  This 
was  after  the  holder  of  one  of  the  bills  of  lading  had  received  his 
quantity,  all  sound ;  and  the  question  arose  as  to  the  shipowner's 
obligation  to  apportion  the  damage.  The  bulk  had  been  shipped 
by  one  shipper,  and  each  of  the  bills  of  lading  contained  the 
clause :  "  Part  of  a  parcel,  shipped  without  separation.  Each 
bill  of  lading  to  bear  its  proportion  of  shortage  and  damage." 

Bigham,  J.,  held  that  this  did  not  put  upon  the  shipowner  an 
obligation  to  apportion  the  sound  and  damaged  among  the  bill  of 
lading  holders.  After  referring  to  the  similar  clause  in  the  London 
Corn  Trade  Association's  form  of  sale  contract  (under  which 
the  separate  portions  of  the  maize  had  been  sold),  he  said,  "When 
the  bill  of  lading  is  read  by  the  light  of  these  facts,  the  meaning 
and  object  of  the  clause  in  question  becomes  quite  plain.  It  is 
put  there  for  the  purpose  of  regulating  the  rights  of  the  holders 
of  the  different  bills  of  lading,  inter  se,  and  is  not  intended  to 
increase  the  shipowner's  duty  at  all." 


Delivery  to 
another 
carrier  to 
forward. 


470.  Where  the  contract  is  that  the  shipowner  will  deliver  to 
another  carrier  that  the  goods  may  be  forwarded  to  a  further 
destination,  his  responsibility  in  the  matter  will  not  generally  be 
terminated  when  the  goods  leave  the  ship.  It  is  a  frequent 
practice  to  issue  through  bills  of  lading,  providing  for  a  transit 
partly  by  sea  and  partly  by  railway.  The  contracts  thus  made 
vary  in  character,  and  the  liability  of  the  shipowner  depends 
upon  the  terms  used ;  but  if  the  bill  of  lading  states  that  the 
goods  shall  be  forwarded  from  the  port  at  which  the  shipowner 
is  to  deliver  them,  he  binds  himself  to  do  what  is  necessary  for 
that  purpose,  by  contracting  with  the  railway  company  and  by 
delivering  the  goods  to  them  to  be  forwarded. 

In  Moore  v.  Harris  (v),  the  bill  of  lading  provided  that  the 
goods  were  to  "  be  delivered  from  the  ship's  deck,  where  the  ship's 
responsibility  shall  cease,  at  the  port  of  Montreal  ....  unto 
the  Grand  Trunk  Eailway  Company,  and  by  them  to  be  forwarded 
thence  per  railway  to  the  station  nearest  to  Toronto,  and  at  the 
aforesaid  station  delivered  to  Messrs.  Charles  Moore  &  Co.,  or  to 


(u)  (1904)  20  T.  L.  K.  386 
M.  C.  559  ;  9  Com.  Ca.  223. 


9  Asp.  (r)  (1876)  45  L.  J.,  P.  0.  55  ;  1  A.  C. 
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their  assigns."  It  was  considered  in  the  Privy  Council  that,  Sect.  470. 
although  the  ship  would  cease  to  be  liable  for  damage  done  to  the 
goods  subsequent  to  the  delivery  to  the  Grand  Trunk  Company, 
it  would  be  the  duty  of  the  ship  to  contract  with  that  company 
for  the  carriage  to  Toronto.  And  a  printed  clause  that  the  goods 
were  to  be  taken  from  alongside  by  the  consignee,  or  else  that 
they  would  be  landed  and  stored  at  his  risk,  was  considered  in- 
operative to  control  the  specific  undertaking  to  forward  the  goods 
to  Toronto. 

Eice  was  shipped  at  Liverpool  in  The  Teutonic  for  Havana, 
under  a  through  bill  of  lading  issued  by  Ward  &  Co.,  as  agents 
for  the  New  York  and  Cuba  S.S.  Co.  By  the  bill  of  lading  it  was 
to  be  delivered  at  New  York  to  Ward  &  Co.,  "and  by  them  to  be 
transhipped  and  forwarded  thence  by  one  of  the  steamers  of 
Ward  &  Co.,  at  shipowner's  expense,  conveying  the  goods  on  the 
terms,  tenor,  and  conditions  of  the  bills  of  lading  of  the  aforesaid 
company,  at  risk  of  shippers  and  assignees,  and  deliver  same 
at  Havana."  Some  of  the  rice  was  lost  by  negligence  in  lighter- 
ing at  New  York,  from  The  Teutonic  to  the  steamer  for  Havana. 
Ward  &  Co.  were  held  liable.  They  were  not  protected  by  the 
exceptions  in  the  bills  of  lading  of  the  New  York  and  Cuba  S.S. 
Co.  (x). 

In  Smackman  v.  General  S.  N.  Co.  (y),  the  goods  were  shipped 
by  the  plaintiff  in  the  defendant's  steamer  deliverable  to  the 
order  of  the  defendants,  and  to  be  forwarded  to  London  for 
delivery  to  Jacques  Morris,  Covent  Garden  Market :  after  the 
goods  were  put  on  the  quay  in  London,  the  bulk  of  them  were 
lost :  the  defendants  admitted  that  they  had  undertaken  the  duty 
to  forward  from  the  quay  to  Covent  Garden,  but  pleaded  that 
they  were  protected  by  a  provision  that  forwarding  was  to  be 
subject  to  the  clauses  and  conditions  of  the  bill  of  lading,  which 
included  an  exception  of  loss  by  negligence.  The  Court  held 
that  the  facts  brought  the  case  within  the  term  "  loss  by  negli- 
gence," and  that  the  defendants  were  not  liable. 

Warehousing. 

471.  We  have  still  to  consider  the  nature  of  the  shipowner's  Liability  of 

liability  after  he  has  landed  the  goods,  where  they  remain  on  his  whereom- 

(ir)  Smith  V.  Booth,  (1903)  122  Fed.  (j/)  (1908)  13  Com.  Ca.  196;  11  Asp.   tlk^derive  *° 

Kep.  626.  M.  C.  14.  '^' 
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Sect.  471. 


■Shipowner 
liable  as 
carrier  for 
safety  while 
he  holds  as 
such. 


hands  owing  to  some  default  on  the  part  of  the  consignee  in 
taking  delivery.  The  case  of  Gatliffe  v.  Bourne  (z)  was  partly 
decided  upon  demurrers  to  pleas ;  and  the  Courts  of  Common 
Pleas  and  Exchequer  Chamber  considered  it  an  important  point 
that  it  did  not  appear  from  the  pleas  whether  a  reasonable  time 
had  been  allowed  to  elapse  after  the  ship's  arrival  to  enable  the 
plaintiff  to  claim  and  receive  his  goods  from  alongside  the  vessel. 
Denman,  C.  J.,  stated  the  shipowner's  duty  as  follows :  "  The 
defendants  were  bound  to  keep  the  goods  on  board  (or  at  the 
wharf  at  their  own  risk)  for  a  reasonable  time,  and  they  continued 
liable  until  such  reasonable  time  had  elapsed  "  {a). 

Unless,  however,  the  contract  has  come  to  an  end  by  the  de- 
fault of  the  consignee,  it  is  difficult  to  see  how  that  default  can 
relieve  the  shipowner  of  his  undertaking  to  make  a  delivery ; 
and  Lord  Lyndharst,  as  quoted  above  (&),  based  his  judgment 
on  the  broad  ground  that  there  ought  to  have  been  a  delivery  to 
the  consignee. 

But  although  the  improper  delay  of  the  consignee  may  not 
excuse  the  shipowner  from  the  duty  to  deliver  to  him,  and  to  him 
only,  it  may  have  the  effect  of  altering  the  degree  of  responsibility 
for  the  safety  of  the  goods  which  the  shipowner  must  bear.  We 
have  to  consider  two  different  duties  of  the  shipowner  ;  one,  that 
of  taking  care  of  the  goods  and  answering  for  their  safety ;  the 
other,  that  of  delivering  them  to  the  right  persons.  This  latter 
may  continue  unimpaired,  though  the  duty  of  taking  care  of  the 
goods  may  become  less  stringent  than  it  was  under  the  contract 
of  carriage  (c). 

472.  So  long  as  the  shipowner  continues  to  hold  the  goods  as 
carrier  he  is  answerable  for  their  safety  to  the  extent  imposed  on 
him  by  the  contract  of  carriage.  The  mere  fact  that  the  goods 
are  at  their  intended  destination,  and  not  in  course  of  transit, 
but  in  the  carrier's  warehouse,  is  not  sufficient  to  change  his 
responsibility  to  that  of  a  warehouseman  simply  (d). 

But  if  by  arrangement,  or  following  a  usual  course  of  business, 
the  carrier  at  the  end  of  the  transit  puts  the  goods  into  warehouse 
for  their  owner,  to  stay  there  until  he  is  ready  to  take  them  (e), 

(s)  Cited  above,  s.  467.  Trent,  &c.  Nav.  Co.,  (1793)  5  T.  E.  389  ; 

(o)  (1841)  3  Man.  &  G.  p.  687.  1  Esp.  36. 

(b)  Sect.  467.  (e)  Webb,  Me,  (1818)  8  Taun.  443 ;  2 

(c)  See  infra,  ss.  480,  481.  Moo.  500. 

(d)  See  the  judgments  in    Hyde  v. 
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or  until  another  person  who  is  to  carry  them  forward  is  ready  to     Sect.  473. 
do  so  (/),  the  carrier  ceases  to  be  responsible   as   such ;  and 
becomes  answerable  only  as  a  warehouseman  for  any  want  of 
reasonable  care  in  keeping  the  goods. 

And  the  same  is  true  where  a  carrier,  having  warehoused  the 
^goods  at  their  destination,  gives  notice  to  the  consignee  that  he 
will  hold  them  only  as  a  warehouseman,  and  that  notice  is 
accepted  by  the  consignee  (g). 

473.  Also,  if  the   consignee  refuses  to  take  delivery  of  the  Not  after 

1        ,•■  .         .  i       1.1  J  -1  T      J        i.i_  refusal  to  take 

goods,  the   carrier   is   not   afterwards  responsible  for  them  as  delivery. 

carrier.  They  remain  in  his  hands  against  his  will,  under  cir- 
cumstances not  dealt  with  by  the  contract;  and  his  only  duty 
■with  regard  to  them  is  to  treat  them  in  a  reasonably  careful  and 
prudent  manner  {h) ;  even  though  he  may. be  retaining  them  in 
his  hands  in  order  to  preserve  his  lien  for  the  freight  due  on 
them  (i). 

474.  And  the  same  rule  applies  when  the  consignee  fails  to  take  Nor  if  con- 
delivery  in  proper  time.     If  the  cargo  is  ready  to  be  delivered,  it  appear  fo/an 
is  the  duty  of  the  consignee  to  come  and  take  it,  and  if  he  does  treasonable 
not  come  within  the  agreed  time,  or  within  a  reasonable  time, 

where  no  fixed  period  is  allowed,  the  shipowner  is  improperly 
saddled  with  the  care  of  the  goods.  He  may  therefore  terminate 
his  responsibility  as  carrier  by  warehousing  them;  and  after 
doing  so  he  becomes,  subject  to  the  statute  as  to  warehousing, 
responsible  as  a  warehouseman  only  (k). 

"  When  once  the  consignee  is  in  mora,  by  delaying  to  take  away 
the  goods  beyond  a  reasonable  time,  the  obligation  of  the  carrier 
becomes  that  of  an  ordinary  bailee,  being  confined  to  taking 
proper. care  of  the  goods  as  a  warehouseman:  he  ceases  to  be 
liable  in  case  of  accident "  (I). 

In  Mackinnon  v.  Minchin  (m),  a  bill  of  lading  given  for  a  box 

(/)  Garside  v.  Trent,  &c.  Nav.  Co.,  Bail.  Co.,  (1873)  7  Ir.  E.  C.  L.  252 ;  21 

(1792)  i  T.  E.  581.  W.  E.  581. 

(j)  Mitchell   v.'  L.  &  Y.  Eail.   Co.,  (i)  Crouch  v.  G.  W.  Eail.  Co.,  supra. 

(1875)  44  L.  J.,  Q.  B.  107  ;  L.  E.,  10  00  Per    WiUes,    J.,    Meyerstein    v. 

Q.  B.  256.  Barber,  (1866)  L.  E.,  2  C.  P.  38,  p.  54. 

(A)  Hudson  ■v.  Baxendale,  (1857)  27  (0  Per  Cockburn,  C.  J.,  Chapman  v. 

L.  J.,  Ex.  93  ;  2  H.  &  N.  575 ;  Crouch  G.  W.  Eail.  Co.,  (1880)  5  Q.  B.  D.  278, 

r.  G.  W.  Eail.  Co.,  (1858)  27  L.  J.,  Ex.  p.  282.    And  see  Smith  v.  Britain  S.S." 

345  ;   2  H.  &  N.  491 ;   Heugh  v.  L.  &  Co.,  (1903)  123  Fed.  Eep.  176. 
N.  W.  Eail.  Co.,  (1870)  39  L.  J.,  Ex.  48  ;  (m)  (1870)  6  Madras,  H.  C.  Eep.  353. 

L.  E.  5  Ex.  51 ;  Bradshaw  v.  Irish  N.  W. 
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Sect.  474.  of  coral  stipulated  that  if  the  consignee  did  not  take  delivery 
when  the  ship  was  ready  to  discharge,  the  goods  might  be  ware- 
housed at  the  merchant's  risk  ;  and  the  shipowner's  liability  was 
to  cease  when  the  goods  left  the  ship's  side.  The  consignee  did 
not  take  delivery  at  the  ship's  side  ;  the  box  was  therefore  taken 
to  the  custom-house,  and  left  there  until  the  consignee  produced 
the  bill  of  lading  and  took  delivery.  After  the  box  left  the  ship's 
side  part  of  its  contents  were  stolen.  It  was  held  that  the  ship- 
owners were  not  liable. 

On  the  other  hand,  in  Hong  Kong  and  Shanghai  Banking 
Corporation  v.  Baker  (n),  it  was  held  that  goods  landed  by  the 
master  at  the  custom-house  wharf,  and  set  apart  there  for  the 
consignee,  were  still  in  the  possession  of  the  master  as  carrier 
after  a  reasonable  time  for  taking  delivery  had  elapsed. 

If  the  shipowner  still  holds  the  goods  as  carrier,  he  does  so 
under  the  contract,  and  is  entitled  to  the  benefit  of  the  exceptions. 
But  if  he  has  warehoused  the  goods,  under  such  circumstances 
as  to  have  become  responsible  as  a  warehouseman,  it  would  seem 
open  to  question  whether  exceptions  of  negligence,  in  the  bill  of 
lading,  continue  to  protect  him. 


Merchant 
Shipping 
Act,  1894— 
warehousing. 


Power  of 
shipowner  to 
enter  and  land 
goods  on 
default  by 
owner  of 


goods. 


475.  The  following  sections,  forming  Part  VII.  of  the  Merchant 
Shipping  Act,  1894  (o),  relate  to  the  discharge  and  warehousing 
of  goods  imported  into  the  United  Kingdom  : — 

Sect.  493.  "  (1)  Where  the  owner  of  any  goods  imported  in  any  ship 
from  foreign  parts  into  the  United  Kingdom  fails  to  make  entry  thereof, 
or  having  made  entry  thereof  to  land  the  same  or  take  delivery 
thereof  (p),  and  to  proceed  therewith  with  all  convenient  speed,  by  the 
times  severally  liereinafter  mentioned  (q),  the  shipowner  may  make 
entry  of  and  land  or  unship  the  goods  at  the  following  times  : — 

"  (a)  If  a  time  for  the  delivery  of  the  goods  is  expressed  in  the 
charter-party,  bill  of  lading,  or  agreement,  then  at  any  time 
after  the  time  so  expressed  : 
"  (b)  If  no  time  for  the  delivery  of  the  goods  is  expressed  in  the 
charter-party,  bill  of  lading,  or  agreement,  then  at  any  time 
after  the  expiration  of  seventy-two  hours,  exclusive  of  a 
Sunday  or  holiday,  from  the  time  of  the  report  of  the  ship. 


(m)  (1870)  7  Bomb.  H.  C.  Rep., 
0.  C.  J.  186. 

(o)  57  &  58  Vict.  c.  60. 

(^)  Miedbrodt  f.  Fitzsimon  (The 
Energie),  (1875)  44   L.   J.,   Adtn.    25 ; 


L.  R.,  6  P.  C.  306. 

{q)  Smailes  v.  Hans  Dessen,  (1906)  11 
Com.  Ca.  74  ;  12  Com.  Ca.  117 ;  10  Asp. 
M.  C.  319. 
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"(2)  Where  a  shipowner  lands  goods  in  pursuance  of  this  section     Sect.  475. 

he  shall  place  them,  or  cause  them  to  be  placed, 

"  (a)  If  any  wharf  or  warehouse  is  named  in  the  charter-party,  bill 

of  lading,  or  agreement,  as  the  wharf  or  warehouse  where  the 

goods  are  to  be  placed,  and  if  they  can  be  conveniently  there 

received,  on  that  wharf  or  in  that  warehouse  ;  and 

"  (b)  In  any  other  case  on  some  wharf  or  in  some  warehouse  on  or 

in  which  goods  of  a  like  nature  are  usually  placed  ;  the  wharf 

or   warehouse   being,  if  the   goods  are  dutiable,  a  wharf  or 

warehouse  duly  approved  by  the  Commissioners  of  Customs 

for  the  landing  of  dutiable  goods. 

"(3)  If  at  any  time  before  the  goods  are  landed  or  unshipped,  the 

owner  of  the  goods  is  ready  and  offers  to  land  or  take  delivery  of  the 

same,  he  shall  be  allowed  to  do  so  (r),  and  his  entry  shall  in  that  case 

be  preferred  to  any  entry  which  may  have  been  made  by  the  shipowner. 

"  (4)  If  any  goods  are,  for  the  purpose  of  convenience  in  assorting  Landing  for 

the  same,  landed  at  the  wharf  where  the  ship  is  discharged,  and  the   go^g^^gg    ' 

owner  of  the  goods  at  the  time  of  that  landing  has  made  entry,  and  is   ready. 

ready  and  offers  to  take  delivery  thereof,  and  to  convey  the  same  to 

some  other  wharf  or  warehouse,  the  goods  shall  be  assorted  at  landing, 

and    shall,  if   demanded,  be   delivered   to   the   owner   thereof   within 

twenty-four  hours  after  assortment ;  and  the  expense  of  and  consequent 

on  that  landing  and  assortment  shall  be  borne  by  the  shipowner. 

"  (5)   If  at  any  time  before  the  goods  are  landed  or  unshipped  the   Landing  after 

owner  thereof  has  made  entry  for  the  landing  and  warehousing  thereof  ^?^*^  "7  °°°- 

■'  "  °  ^      signee ;  notice 

at  any  particular  wharf  or  warehouse  other  than  that  at  which  the  ship   to  be  given. 

is  discharging,  and  has  offered  and  been  ready  to  take  delivery  thereof  (s), 
and  the  shipowner  has  failed  to  make  that  delivery,  and  has  also  failed 
at  the  time  of  that  offer  to  give  the  owner  of  the  goods  correct  informa- 
tion of  the  time  at  which  the  goods  can  be  delivered  (t),  then  the 
shipowner  shall,  before  landing  or  unshipping  the  goods  in  pursuance  of 
this  section,  give  to  the  owner  of  the  goods  or  of  such  wharf  or  warehouse 
as  last  aforesaid  twenty-four  hours'  notice  in  writing  of  his  readiness  to 
deliver  the  goods  (u),  and  shall,  if  he  lands  or  unships  the  same  without 
that  notice,  do  so  at  his  own  risk  and  expense  "  (v). 

(r)  "Where  part  already  landed,   see  (m)  Not  where  the  landing  is  under 

Wilson  V.  London,  &o.  Nav.  Co.,  (1865)  sub-s.  4;   The  Clan  Macdonald,  (1883) 

35  L.  J.,  C.  P.  9  ;  L.  E.,  1  C.  P.  61  ;  1  52  L.  J.,  Adm.  89  ;  8  P.  D.  178. 

H.  &  E.  29.     This  does  not  entitle  him  Qv)  The  consignee  must  still  take  the 

to  delivery  in  a  manner  opposed  to  the  goods   within   a   reasonable  time  after 

custom  of  the  port :  Marzetti  v.  Smith,  notice  that  he  can  have  them :  The-Clan 

(1883)  id  L.  T.  580.  Macdonald,  supra.    These  provisions  are 

(s)  Beresford  v,  Montgomerie,  (1864)  overridden  where  the  contract  entitles 

34  L.  J.,  C.  P.  41  ;  17  C.  B.  (n.  S.)  379  ;  the  shipowner  to  land  the  goods  on  the 
Wilson  1).  London,  &c.  Nav.  Co.,   (1865)  quays  of  the  dock  where  the  steamer 

35  L.  J.,  C.  P.  9  ;  L.  E. ,  1  C.  P.  61.  discharges,  immediately  on  arrival :  Bor- 
(f)  Beresford  v.  Montgomerie,  stvpra.       rowman  v.  Wilson,  (1891)  7  T.  L.  E.  416. 

C. — C.  n  B 
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Sect.  475. 

Lien  for 
freight  on 
lauding 
goods. 


Discharge  of 
lien. 


Provisions  as 
to  deposits  by 
owners  of 


Sect.  494.  "  If  at  the  time  when  any  goods  are  landed  from  any  ship 
and  placed  in  the  custody  of  any  person  as  a  wharfinger  or  warehouse- 
man, the  shipowner  gives  to  the  wharfinger  or  warehouseman  notice  in 
writing  that  the  goods  are  to  remain  subject  to  a  lien  for  freight  or 
other  charges  payable  to  the  shipowner  to  an  amount  to  be  mentioned 
in  the  notice  («),  the  goods  so  landed  shall,  in  the  hands  of  the 
wharfinger  or  warehouseman,  continue  subject  to  the  same  lien,  if 
any,  for  such  charges  as  they  were  subject  to  before  the  landing 
thereof  ;  and  the  wharfinger  or  warehouseman  receiving  those  goods  shall 
retain  them  until  the  lien  is  discharged  as  hereinafter  mentioned,  and 
shall,  if  he  fail  so  to  do,  make  good  to  the  shipowner  any  loss  thereby 
occasioned  to  him." 

Sect.  495.  "  The  said  lien  for  freight  and  other  charges  shall  be 
discharged — 

"  (1)  Upon  the  production  to  the  wharfinger  or  warehouseman  of  a 
receipt  for  the  amount  claimed  as  due,  and  delivery  to  the 
wharfinger  or  warehouseman  of  a  copy  thereof  or  of  a  release 
of  freight  from  the  shipowner ;  and 
"  (2)  Upon  the  deposit  by  the  owner  of  the  goods  with  the  wharfinger 
or  warehouseman  of  a  sum  of  money  equal  in  amount  to  the 
sum  claimed  as  aforesaid  by  the  shipowner  ;  but  in  the  latter 
case  the  lien  shall  be  discharged  without  prejudice  to  any 
other  remedy  which  the  shipowner  may  have  for  the  recovery 
of  the  freight." 
Sect.  496.  "(1)  When    a    deposit   as   aforesaid   is   made    with  the 
wliarfinger  or  warehouseman,  the  person  making  the  same  may  within 
fifteen  days  after  making  it  give  to  the  wharfinger  or  warehouseman 
notice  in  writing  to  retain  it,  stating  in  the  notice  the  sums,  if  any, 
which  he  admits  to  be  payable  to  the  shipowner,  or,  as  the  case  may 
be,  that  he  does  not  admit  any  sum  to  be  so  payable,  but  if  no  such 
notice  is  given,  the  wharfinger  or  warehouseman  may,  at  the  expira- 
tion of  the  fifteen  days,  pay  the  sum  deposited  over  to  the  shipowner. 

"  (2)  If  a  notice  is  given  as  aforesaid,  the  wharfinger  or  warehouse- 
man shall  immediately  apprise  the  shipowner  of  it,  and  shall  pay  or 
tender  to  him  out  of  the  sum  deposited  the  sum,  if  any,  admitted  by 
the  notice  to  be  payable,  and  shall  retain  the  balance,  or,  if  no  sum  is 
admitted  to  be  payable,  the  whole  of  the  sum  deposited,  for  thirty  days 
from  the  date  of  the  notice. 

"  (3)  At  the  expiration  of  those  thirty  days,  unless  legal  proceedings 
have  in  the  meantime  been  instituted  by  the  shipowner  against  the 
owner  (y)  of  the  goods  to  recover  the  said  balance  or  sum,  or  otherwise 


(x)  EfEect  of  stating  an  excessive 
amount :  Miedbrodt  v,  Fitzsimon  (The 
Energie),  (1875)  44  L.  J.,  Adm.  25  ;  L.  E., 
6  P.  0.  306. 

(2/)  Including  agent,  s.  492.    As  to 


the  legal  proceedings  to  be  taken  when 
a  deposit  is  made  by  an  agent  of  the 
owner  of  the  goods,  see  White  v.  Furneas, 
64  L.  J.,  Q.  B.  161  ;  (1895)  A.  0.  40 ; 
Montgomery  r.  Foy,  65  L.  J.,  Q.  B.  18 ; 


WAREHOUSING.  611 

for  the  settlement  of  any  disputes  which  may  have  arisen  between  them     Sect-  475. 

concerning  the  freight  or  other  charges  as   aforesaid,   and  notice   in 

writing   of  those  proceedings  has  been  served   on   the  wharfinger   or 

warehouseman,  the  wharfinger  or  warehouseman  shall  pay  the  balance 

or  sum  to  the  owner  of  the  goods. 

"  (4)  A  wharfinger  or  warehouseman  shall  by  any  payment  under  this 

section  be  discharged  from  all  liability  in  respect  thereof." 

Sect.  497.  "(1)  If  the  lien  is  not  discharged,  and  no  deposit  is  made  Sale  of  goods 
O.J,,         ,£  ,  ■,    .„  -ji,      by  warehouse- 

as  aioresaid,  the  wharfinger  or  warehouseman  may,  and,  if  required  by  j^g^j, 

the  shipowner,  shall,  at  the  expiration  of  ninety  days  from  the  time 

when  the  goods  were  placed  in  his  custody,  or,  if  the  goods  are  of  a 

perishable  nature,  at  such  earlier  period  as  in  his  discretion  he  thinks 

fit,  sell  by  public  auction,  either  for  home  use  or  exportation,  the  goods 

or  so  much  thereof  as  may  be  necessary  to  satisfy  the  charges  hereinafter 

mentioned. 

"  (2)  Before  making  the  sale  the  wharfinger  or  warehouseman  shall 

give  notice  thereof  by  advertisement  in  two  local  newspapers  circulating 

in  the  neighbourhood,  or  in  one  daily  newspaper  published  in  London, 

and  in  one  local  newspaper,  and  also,  if  the  address  of  the  owner  of  the 

goods  has  been  stated  on  the  manifest  of  the  cargo,  or  on  any  of  the 

documents  which  have  come  into  the  possession  of  the  wharfinger  or 

warehouseman,  or  is  otherwise  known  to  him,  send  notice  of  the  sale  to 

the  owner  of  the  goods  by  post. 

"  (3)  The  title  of   a  bond  fide  purchaser  of  the  goods  shall  not  be 

invalidated  by  reason  of  the  omission  to  send  the  notice  required  by 

this  section,  nor  shall  any  such  purchaser  be  bound  to  inquire  whether 

the  notice  has  been  sent." 

Sect.  498.  "The  proceeds  of  sale  shall  be  applied  by  the  wharfinger  Application  of 

or  warehouseman  as  follows,  and  in  the  following  order  : —  g^jg 

"  (i)  First,  if  the  goods  are  sold  for  home  use  in  payment  of  any 

customs  or  excise  duties  owing  in  respect  thereof;  then 

"(ii)  In  payment  of  the  expenses  of  the  sale  ;  then 

"  (iii)  In  payment  of  the  charges  of  the  wharfinger  or  warehouseman 

and   the  shipowner  according   to  such  priority  as   may  be 

determined  by  the  terms  of  the  agreement,  if  any,  in  that 

behalf  between  them  ;  or  if  there  is  no  such  agreement — 

"  (a)  In  payment  of  the  rent,  rates,  and  other  charges  due 

to  the  wharfinger  or  warehouseman  in  respect  of  the  said 

goods ;  and  then 

(1895)  2  Q.  B.  321  ;  and  Euterpe  S.S.  without  joining  the  owner  of  the  goods. 

Co.  V.  Bath,  (1897)  2  Com.  Ca.  196.    The  In  such  an  action,  however,  the  defen- 

agent  making  the  deposit   cannot   be  dant  can  generally  obtain  an  order  for 

made  personally  liable  for  the  freight.  the  joinder  of  his  principal  as  a  defen- 

But  a  judgment  can  be  obtained  declar-  dant,  where  it  is  suggested  that  he  has  a 

ing  that  the  shipowner  is  entitled  to  the  counter-claim  in  respect  of  the  shipment, 
deposit,  in  an  action  against  the  agent, 

E   R   2 
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Sect.  475. 


Warehouse- 
man's rent 
and  expenses. 


Warehouse- 
man's pro- 
tection. 


Saving  for 
powers  under 
local  Acts. 


"  (b)  In  payment  of  the  amount  claimed  by  the  shipowner 
as  due  for  freight  or  other  charges  in  respect  of  the  said  goods  ; 
And  the  surplus,  if  any,  shall  be  paid  to  the  owner  of  the  goods." 

Sect.  499.  "Whenever  any  goods  are  placed  in  the  custody  of  a 
wharfinger  or  warehouseman  under  the  authority  of  this  part  of  this 
Act,  the  wharfinger  or  warehouseman  shall  be  entitled  to  rent  in 
respect  of  the  same,  and  shall  also  have  power,  at  the  expense  of  the 
owner  of  the  goods,  to  do  all  such  reasonable  acts  as  in  the  judgment 
of  the  wharfinger  or  warehouseman  are  necessary  for  the  proper  custody 
and  preservation  of  the  goods,  and  shall  have  a  lien  on  the  goods  for 
rent  and  expenses." 

Sect.  500.  "Nothing  in  this  part  of  this  Act  shall  compel  any 
wharfinger  or  warehouseman  to  take  charge  of  any  goods  which  he 
would  not  have  been  liable  to  take  charge  of  if  this  Act  had  not  been 
passed  j  nor  shall  he  be  bound  to  see  to  the  validity  of  any  lien  claimed 
by  any  shipowner  under  this  part  of  this  Act." 

Sect.  501.  "Nothing  in  this  part  of  this  Act  shall  take  away  or 
abridge  any  powers  given  by  any  local  Act  to  any  harbour  authority^ 
body  corporate,  or  persons,  whereby  they  are  enabled  to  expedite  the 
discharge  of  ships  or  the  landing  or  delivery  of  goods ;  nor  shall  any 
thing  in  this  part  of  this  Act  take  away  or  diminish  any  rights  or 
remedies  given  to  any  shipowner  or  wharfinger  or  warehouseman  by  any 
local  Act." 


And  by  sect.  492  of  the  same  Act,  the  following  definitions  of 
the  expressions  used  are  given : — 

Sect.  492.  In  this  part  of  this  Act,  unless  the  context  otherwise 
requires — 

"  The  expression  '  goods '  includes   every  description   of  wares  and 

merchandize  : 
"The  expression  'wharf  includes  all  wharves,  warehouses,  buildings, 

quays,  docks  and  premises  in  or  upon  which  any  goods  when 

landed  from  ships  may  be  lawfully  placed : 
"  The  expression  '  warehouse  '  includes  all  warehouses,  buildings,  and 

premises  in  which  goods  when  landed  from  ships  may  be  lawfully 

placed : 
"  The  expression  '  report '  means  the  report  required  by  the  Customs 

laws  to  be  made  by  the  master  of  an  importing  ship : 
"The  expression  'entry'  means  the  entry  required  by  the  Customs 

laws  to  be  made  for  the  landing  or  discharge  of  goods  from  an 

importing  ship  : 
"The  expression  'shipowner'  includes  the  master  of  the  ship  and 

every  other  person  authorized  to  act  as  agent  for  the  owner,  or 

entitled   to   receive   the   freight,  demurrage,  or   other   charges 

payable  in  respect  of  the  ship : 
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"  The  expression  '  owner,'  used  in  relation  to  goods,  means  every     Sect.  475. 

person  who  is  for  the  time  entitled,  either  as  owner  or  agent  for 

the  owner,  to  the  possession  of  the  goods,  subject  in  the  case  of 

a  lien  (if  any)  to  that  lien  : 
"  The   expression  '  wharfinger '  means  the  occupier  of  a  wharf,  as 

hereinbefore  defined  : 
"  The  expression  '  warehouseman '  means  the  occupier  of  a  warehouse, 

as  hereinbefore  defined." 

476.  It  is  not  necessary  that  there  should   have  been  any  Shipowner 
wrongful  default  on  the  part   of  the  consignee,  in   order   to  mder1;he 
entitle  the  shipowner  to  land  the  goods  under  the  protection  of  ^'nsi^ee^not 
these  enactments.     It  is  enough  that  the  consignee  has  in  fact  t°  Wame. 
failed   to   take   delivery  within   the   time   limited.     The  Privy 
Council,  in  The  Energie  (z),  considered  that  the  word  "fails,"  in 
the  corresponding  section  of  the  Merchant  Shipping  Act,  1862, 
"  need  not  be  taken  to  imply  wilful  default  in  the  cargo  owner ; 
but  that,  upon  the  true  construction  of   the  section,  the  ship- 
owner is  at   liberty  to  land  the  goods  under  it  whenever  the 
delivery  of  them  to  the  owner  within  the  proper  time  has  been 
prevented  by  the  force  of  circumstances,  whether  the  latter  is  to 
blame  or  not." 

The  question  has  been  discussed  whether  the  power  to  land 
under  sect.  494  is  subject  to  the  provisions  of  sect.  493 : 
Channell,  J.,  has  held  (a),  that  a  shipowner  has  no  right  so  to 
land  goods,  unless  it  is  clear  that  the  consignee  cannot  take 
delivery  of  them  within  the  demurrage  days ;  the  Court  of 
Appeal,  however,  refused  to  give  any  opinion  either  agreeing  or 
disagreeing  with  Channell,  J.,  on  this  point,  and  decided  the  case 
on  other  grounds. 

On  the  other  hand,  the  shipowner  must  not  use  these  powers  Must  use  the 
unfairly  to  the  prejudice  of  the  consignee.    In  the  case  above 
cited  the  owner  of  the  goods  failed  to  take  delivery  because  he 
was  unwilling  to  pay  the  whole  amount  of  the  master's  claims 
against  the  cargo.   The  master  thereupon  landed  and  warehoused 

{z)  (1875)  L.  K.,  6  P.  C.  306,  at  p.  316  ;  goods,  subject  to  his  lien,  and  so  avoided 

Miedbrodt  v.  Fitzsimon,  S.C.  detention  of  the  ship.     Channell,  J.,  in 

(a)  Smailes  v.  Hans  Dessen,  (1906)  11  the  circumstances  of  the  case,  held  that 
Com.  Ca.  74  ;  12  Com.  Ca.  117  ;  10  Asp.  the  shipowner  had  no  power  to  do  so  ; 
M.  C.  319.  The  question  is  important  the  Court  of  Appeal,  without  deciding 
when  the  shipowner  is  claiming  demur-  that  question,  held  he  had  acted  reason- 
rage  :  the  consignee  may  reply  that  ably,  and  therefore  the  consignee  could 
the  shipowner  ought  to  have  landed  the  not  complain.    See  infra,  ss.  683,  718. 


right  fairly. 
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Sect  476.  the  goods,  and  put  a  stop  upon  them  for  a  sum  "  manifestly  and 
grossly  "  in  excess  of  that  for  which  he  could  claim  a  lien.  This 
was  held  to  be  tantamount  to  a  wrongful  detention  of  the  goods, 
and  as  such  an  actionable  breach  of  duty. 

But  it  appears  to  have  been  considered  that  the  master,  or 
shipowner,  would  not  be  liable  to  an  action  for  damages,  merely 
because  he  landed  under  a  stop  order  for  an  amount  in  excess  of 
his  lien,  if  he  did  so  in  good  faith  (b). 

Where  the  shipowner  claimed  to  exercise  his  lien  and  ware- 
housed the  goods  for  charges  which  he  was  not  entitled  to 
receive  from  the  consignees,  -who  deposited  the  sums  claimed 
with  the  dock  company  in  order  to  release  the  goods,  it  was 
held  that  he  was  liable  to  pay  the  consignees  interest  at  five 
per  cent,  for  the  time  that  the  money  was  lodged  with  the  dock 
company  (c). 

Meaning  of  477.  The  meaning  of  the  condition,  in  sect.  493,  sub-sect.  (5), 

takTde-  °        ^^^^  ^^^  consignee  shall  have  offered  "  and  been  ready  to  take 
livery."  delivery,"  was  discussed  in  Beresford  v.  Montgomerie(i).    The 

vessel  there  arrived  at  the  London  Docks  on  March  24th,  1863, 
and  before  the  goods  were  landed  the  plaintiffs,  as  owners  of 
them,  passed  the  entry  at  the  custom-house  and  obtained  the 
usual  order  for  a  delivery  overside  into  craft,  to  be  landed  at 
their  private  wharf.  The  plaintiffs  handed  this  order  to  their 
lighterman,  and  he  sent  it  to  the  ship  by  an  apprentice  named 
Caney.  Caney  gave  the  order  to  the  second  mate,  then  in 
charge,  and  applied  for  the  goods  at  4.0  p.m.  on  March  26th. 
The  mate  said  they  were  not  ready,  and  Caney  went  away. 
No  information  was  asked  for  or  given  as  to  when  they  would  be 
ready.  They  were,  in  fact,  reached  on  March  28th,  and  were 
then  landed  without  twenty-four  hours'  notice  being  given  to 
the  plaintiffs ;  and  the  dock  company  refused  to  allow  them  to 
have  the  goods  except  upon  payment  of  the  usual  landing  and 
warehouse  charges. 

When  Caney  applied  for  the  goods  he  had  no  lighter  with 
him,  but  there  was  a  barge  belonging  to  his  master  in  the 
docks  about  100  yards  off,  and  arrangements  had  been  made 
for   other   craft   to   be   used  in   case   of    need.     Further,  the 

m  See  L.  R.,  6  P.  C.  p.  316.  (d)  (1864)  .34  L.  J.,  C.  P.  41  ;  17  C.  B. 

(e)  Ked   "  R "    S.S.    Co.   v.  AUatini,       (n.  s.)  379. 
(1909)  14  Com.  Ca.  82 ;  25  L.  T.  R.  269. 
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ordinary  working  hours  of  the  docks  closed  at  4.0  p.m. ;  and    Sect.  477. 
the  crew  had,  in  fact,  left  the  vessel  when  the  application  was 
made.     Still  it  was  held  that  the  plaintiffs  had  offered  and  been 
ready  to  take  delivery,  so  as  to  entitle  them  to  the  twenty-four 
hours'  notice. 

And  it  seems  that  a  consignee  is  entitled  to  the  benefit  of 
sub-sects.  (3)  and  (5)  with  regard  to  part  of  the  goods,  after 
some  have  been  landed,  if  he  is  ready  and  offers  to  take  that 
part ;  unless,  perhaps,  where  the  shipowner  would  be  prejudiced 
by  changing  the  mode  of  delivery  after  part  had  been  landed  (e). 

478.  The  fact   that    the  shipowner  has  failed   to   give  the  Consignee 
twenty-four  hours'  notice  required  by  sub-sect.   (5)   does  not  goods  in  a 
relieve  the  consignee  of  the  duty  to  take  delivery  of  the  goods  timT'tSgh 
within  a  reasonable  time  after  he,  in  fact,  knows  he  can  have  statutory 

notice  not 
them.  given. 

In  The  Clan  Macdonald  (/),  the  goods  were  landed  and  sorted, 
under  the  provisions  of  the  Merchant  Shipping  Act,  1862,  to 
which  sect.  493  (4)  corresponds;  notice  was  given  to  the 
plaintiffs'  lighterman  that  he  could  take  them  on  March  16th, 
and  on  that  day  he  might  have  had  them  free  of  charges. 
As  they  were  not  taken  on  the  16th,  the  dock  company  claimed 
charges  upon  them,  and  they  were  not  taken  away  until  the 
29th.  Sir  James  Hannen  held  that  as  the  landing  had  been 
under  the  assortment  clause,  the  twenty-four  hours'  notice  was 
not  necessary ;  and  further,  that  the  Act  did  not  mean  that  in 
default  of  the  twenty-four  hours'  notice  the  goods  were  to 
remain  at  the  shipowner's  risk  and  expense  for  any  time  the 
goods  owner  might  think  fit  to  leave  them  at  the  wharf. 

"  The  duty  of  the  goods  owner  remains  to  take  away  the  goods 
within  a  reasonable  time  after  he  has  notice,  whether  written  or 
verbal,  that  he  can  receive  them  "  (g). 

479.  The  shipowner  is  not  bound  by  the  provisions  of  sect.  493  Shipowner 

may  contract 

m  all  cases.  A  custom  of  the  port  (ft),  or  an  express  term  oi  himself  free 
the  contract  may  empower  him  to  land  the  goods  without  °^  ^®°''  *^^' 
giving  the  notices,  and  without  being  subject  to  the  restrictions 

(e)  Wilson  v.  London,  &c.  Nav.  Co.,  178. 

(1865)  35  L.  J.,  C.  P.  9  ;  L.  K.,  1  C.  P.  0)  8  P.  D.  at  p.  186. 

61  ;  1  H.  &  E.  29.  (A)  Marzetti  v.  Smith,  (1883)  i9  L.  T. 

(/)  (1883)  52  L.  J.,  Adm,  89  ;  8  P.  D.  580. 
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Sect.  479.    there  imposed ;   and,  if  so,  he  may  proceed  independently  of 
the  Act. 

That  was  held  to  be  the  case  where  the  bill  of  lading  provided 
that  the  consignee  was  to  be  ready  to  receive  simultaneously  with 
the  ship  being  ready  to  unload,  and  that,  in  default,  the  master 
was  to  be  authorized  to  enter  the  goods  at  the  custom-house,  and 
land,  warehouse,  or  place  them  in  lighters,  at  the  risk  and 
expense  of  the  consignee  after- they  left  the  deck  of  the  ship(i). 
Also,  where  the  bill  of  lading  contained  the  clause  known  as  the 
London  clause,  entitling  the  shipowner  to  land  the  goods  "  on 
the  quays  of  the  dock  where  the  steamer  discharges  immediately 
on  her  arrival  "  (/«). 

Must  ship-  480.  It   does  not  appear  to  have  been   decided   how   far  a 

that  goods        deposit   of   the   goods   in   a   warehouse,   under   the   Merchant 
deliver edatter  Shipping  Act,  absolves  the  shipowner  from  the  duty  of  seeing  that 
warehousing  ?  the  goods  shall  be  delivered  to  the  persons  entitled  to  have  them. 
The  Act  does  not  by  any  express  terms  relieve  the  shipowner 
of  that  duty.     But   it   has    been    doubted   whether   the  goods 
continue  to  be  subject  to  his  control  after  he  has  warehoused 
them  in  accordance  with  the  Act ;  and  if,  by  the  Act,  he  loses 
all  control  over  them,  it  may  well  be  that  he  ceases  to  be  respon- 
sible for  the  correct  delivery.     On  the  other  hand,  if  he  remains 
in  control,  he  should,  generally,  still  continue  bound  to  perform 
his  contract. 

It  has  been  said  that  the  warehouseman  does  not  hold  the  goods 
under  any  contract  with  the  shipowner,  or  other  person,  but  under 
the  statute,  and  subject  to  a  duty  imposed  by  the  statute  (l). 
"  There  is  nothing  that  I  can  see  in  the  statute  which  would 
authorize  him  to  give  back  the  goods  to  the  shipowner.  There  is 
nothing  which  would  make  the  shipowner  liable  for  any  acts  of 
the  wharfinger  or  warehouseman.  The  shipowner  has  no  longer 
charge  or  power  or  liabilities  with  regard  to  the  goods.  He  has 
only  his  right  of  lien  for  freight  "  (m). 

On  the  other  hand,  Baggallay,  L.  J.,  in  the  same  case,  said  (n) : 
(i)  Oliver  v.  Colven,  (1879)  27  W.  E.      Q.  B.  D.  475,  p.  486. 
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(m)  Per  Brett,  L.  J.,  6  Q.  B.  D.  p.  486. 


(/<)  Borrowman  v.  Wilson,  (1891)   7  (m)  6   Q.  B.  D.  at  p.  506.     Cf.  per 

T.  L.  R.  416.  Bramwell,  L.  J.,   at  p.  497  ;   and   per 

(0  Glyn  V.  E.  &  W.  India  Dock  Co.,  Lord  Westbury,  Barber  v.  Meyerstein, 

(1882)  per  Lord  Blackburn,  7  A.  C.  591,  (1870)  L.  E.,  4  H.  L.  317,  at  p.  337. 
p.    609;    per  Brett,  L.    J.,    (1880)    6 
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"lean  find  nothing  in  the  statute  which  in  terms,  or  in  my     Sect.  480. 

opinion  impliedly,  declares  or  directs  that  after  satisfaction  of 

the  shipowner's  lien,  and  of  their  own,  the  dock  company  shall 

hold  any  goods  delivered  to  them  under  its  provisions  for  the 

holder  of  the  bill  of  lading.     On  the  contrary,  it  appears  to  me 

that,  after  such  satisfaction,  it  was  incumbent  upon  the  dock 

company,  and  especially  so  in  the  absence  of  any  notice  of  right 

or  title  to  the  goods  in  any  other  person,  to  deal  with  them  as 

directed  by  those  who  were  the  ostensible  owners  of  them  at 

the  time  of  their  deposit,  and  who,  as  such  ostensible  owners, 

had  concurred  in  placing  them  in  their  custody." 

481.  But  whether  the  shipowner  is  still  responsible  for  a  mis-  He  is  not 
delivery  or  not,  it  seems  that  he  is  not  answerable  for  the  safety  for'safety^n 
of  the  goods  after  he  has  warehoused  them,  under  the  Act  (o).  warehouse. 
The  duty  of  taking  care  of  them  devolves  upon  the  warehouse- 
man ;  and  he  is  not  in  the  position  of  agent  for  the  shipowner  in 

that  regard. 

The  shipowner  is  thus  absolved  from  responsibility  for  a 
loss  of  the  goods,  although  by  neglect  or  wrongful  acts  of  the 
warehouseman.  It  may,  however,  still  be  his  duty  to  direct  the 
warehouseman  as  to  who  is  to  receive  the  goods ;  and  he  may 
be  liable  for  neglecting  this  duty,  or  for  performing  it  improperly. 
On  this  point,  as  we  have  seen,  there  has  been  a  difference  of  opinion. 

482.  With  regard  to  the  position  of  the  warehouseman,  and  Position  of 

,,.  ^._„,,  •      n-i         warehouse- 

his  responsibility  for  correct  delivery.  Lord  Blackburn,  in  Crlyn  man  as  to 

V.  East  and  West  India  Dock  Co.  (p),  said  :  "  And  I  further  think  ^^'^'^'''^■ 

that  a  warehouseman  taking  the  custody  of  the  goods  under  the 

provisions  of  the  Merchant  Shipping  Act,  1862,  s.  66,  &c.,  is 

under  an  obligation  cast  upon  him  by  the  statute  to  deliver  the 

goods  to  the  same  person  to  whom  the  shipowner  was  by  his 

contract  bound  to  deliver  them,  and  is  justified  or  excused  by  the 

same  things  as  would  justify  or  excuse  the  master  (q).  And  I  find,  as 

a  fact,  that  this  was  the  position  of  the  respondents  here.    And 

on  this,  ratio  decidendi  1  think  that  the  appeal  should  be  dismissed 

with  costs."   • 

(«)  Per    Willes,    J.,     Meyerstein  «.  (?)  The  italics  mark  the  point  decided. 

Barber,  (1866)  L.  E.,  2  0.  P.  38,  p.  Cf.  Wardell  v.  Mourrillyan,  (1799)  2 
5i.  Esp.  at  p.  695. 

ip)  (1882)  7  A.  0.591,  p.  614. 
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Sect  482.  The  other  lords  all  concurred  in  this  view,  with  the  exception 
of  Lord  Fitzgerald,  who  thought  that  "  the  position  of  the 
warehouseman,  when  the  stop  order  had  been  removed,  might 
be  different,  and  possibly  more  extensive,"  than  that  of  the 
master  (r).  He  considered  that  the  decision  did  not  depend  upon 
this  point. 

(/•)  (1882)  7  A.  C.  at  p.  617. 
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SECT. 
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Unless  bill  of  lading  transferred    485 
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Goods  Act,  s.  19  (3) 488 
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goods  495 
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Sewell  v.  Burdick — Intention  the 
test 499 
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Loss  of  identity,  consignees  tenants 
in  common 505 


483.  The   shipowner  must  generally   see   that   the   goods  are  Delivery 
delivered  to  the  person  to  whom  he  has  contracted  to  deliver  ™'^^y  °°°" 
them.     That  is  to  say,  as  a  rule,  to  the  person  named  as  con- 
signee in  the  bill  of  lading,  or  to  the  assignee  of  the  person  who 
is  empowered  by  the  bill  of  lading  to  make  an  order  or  assign- 
ment of  it. 

But  this  is  subject  to  claims  to  the  goods  which  may  exist  Subject  to 
independent  of  the  contract,  and  superior  to  those  of  the  persons  okims?"^ 
who   would  be  entitled  under. that.     If   the   goods   have   been 
originally  shipped  without  the  authority  of  their  owner,  and  he 
claims  them,  the  shipowner  must  give  them  up  to  him  ;  and  will, 
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Sect.  483.  in  that  case,  cease  to  be  bound  by  the  contract  (a).  So,  also,  if 
the  property  in  the  goods  be  transferred  to  one  person,  without 
any  reservation  of  rights  of  possession,  but  the  order  as  to 
delivery  under  the  contract  be  made  improperly  in  favour  of 
some  one  else,  the  owner  of  the  goods  will,  it  would  seem,  be 
entitled  to  them  as  against  the  person  to  whom  delivery  has 
been  ordered  (b). 

Further,  the  claims  of  an  unpaid  vendor  to  stop  the  goods  in 
transit  may  prevail  over  those  of  a  purchaser  to  whom  they  are 
deliverable  under  the  contract  of  carriage.  We  shall  discuss  this 
right  of  stopping  goods  in  the  next  chapter  ;  here  it  is  enough  to 
say  that  the  shipowner  and  master  must  recognize  it,  and  must 
deliver  the  goods  to  the  vendor  who  validly  claims  it,  and  not  to 
the  consignee  or  assignee  of  the  bill  of  lading  (c). 
Where  no  bill  484.  But  apart  from  such  cases  the  delivery  is  to  be  to  the 
person  indicated  by  or  under  the  contract. 

If  the  shipment  was  made  without  any  bill  of  lading  being 

1    taken,  but  with  directions  as  to  delivery,  the  shipowner  must 

I    deliver  in  accordance  with  the   engagement  thus  expressly  or 

•   impliedly  made.     If  no  directions  were  given  as  to  a  consignee, 

he  must  deliver  to  the  shipper,  or  to  persons  authorized  by  him 

to  receive  the  goods  at  the  destination. 

In  M'Kean  v.  M'lver  (d)  goods  were  carried  by  the  defendants, 
carriers  by  sea  from  Liverpool  to  Glasgow,  under  directions  to 
deliver  them  to  C.  Tait  &  Co.,  71,  George  Street,  Glasgow.  The 
order  for  the  goods  had  been  sent  to  the  plaintiffs  fraudulently  by 
one  Heddell ;  there  was  no  such  firm  as  C.  Tait  &  Co.  Heddell 
had,  however,  arranged  for  getting  letters,  &c.  addressed  to 
C.  Tait  &  Co.,  at  71,  George  Street;  and,  accordingly,  he  received 
a  notice  so  addressed  which  was  sent  by  the  defendants  in  the 
ordinary  course  of  business,  as  pursued  by  carriers  between  Liver- 
pool and  Glasgow,  requesting  the  consignees  to  send  for  the 
goods,  and  stating  that  the  notice  must  be  produced  indorsed  as  a 
delivery  order.  Heddell  indorsed  it  in  the  name  of  C.  Tait  &  Co., 
and  on  production  of  it  received  the  goods  from  the  defendants. 

{a)  Finlay  v.  Liverpool  and  Gt.  W.  (c)  The  Tigress,  (1863)  82  L.  J.,Adm. 

S.S.  Co.,  (1870)  23  L.  T.  251  ;  Sheridan  97  ;  Br.&L.38  ;  Vertuei).  Jewell,  (1814) 

r.  New  Quay  Co.,  (1858)  28  L.  J.,  C.  P.  4  Camp.  31. 

58  ;  4  C.  B.  (n.  s.)  618.    See  as  to  liens,  (eT)  (1870)  40  L.    J.,  Ex.  30  ;  L.  K.^ 

infra,  s.  652.  6  Ex.  36  ;  on  demurrer  (1868),  18  L.  t! 

(J)  Infra,  s.  500.  410. 
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It  was  held  that  the  defendants  had  made  what  was  equivalent  Sect.  484. 
to  a  delivery  at  71,  George  Street,  in  accordance  with  the 
sender's  directions,  and  were  not  liable  for  the  loss  of  the  goods. 
Where  the  contract  of  carriage  has  been  made  by  the  con- 
signor on  behalf  of  the  consignee  (e),  the  carrier  may  take  his 
instructions  from  the  latter,  and  will  be  discharged  by  a  delivery 
in  accordance  with  his  directions  (/).  And  even  where  the 
goods  are  at  the  risk  of  the  consignor,  and  the  contract  is  really 
with  him,  if  he  has  directed  that  they  are  to  be  delivered  to  the 
named  consignee  at  a  particular  place,  and  an  arrangement  is 
made  between  the  carrier  and  consignee  that  they  shall  be 
delivered  to  him  elsewhere,  and  that  is  done,  the  delivery  will 
discharge  the  carrier (gr).  "The  obvious  meaning  of  the  con- 
tract is  to  deliver  to  the  consignee  at  the  place  mentioned,  unless 
the  consignee  chooses,  and  the  carrier  is  willing  that  they  shall 
be  delivered  somewhere  else  "  (h). 


485.  The  shipper,  so  far  as  the  contract  of  carriage  is  con-  Shipper  may 

alter  i 
tions. 


cerned,  may  alter  his  instructions  to  the  shipowner  as  to  the  ^  *^^  mstruc- 


person  to  whom  the  goods  are  to  be  delivered ;  unless  he  has 
taken  a  bill  of  lading  for  the  goods  and  negotiated  it. 

Even  where  the  consignee  has  been   named  in  the   bill  of  Though 
lading,  that  is  not  necessarily  a  final  instruction  by  the  shipper  named^in  biU 
to  the  shipowner.     "As  between  the  owner  and  shipper  of  the  "^i^'^^'^g- 
goods  and  the  captain,  it  (the  bill  of  lading)  fixes  and  determines 
the  duty  of  the  latter  as  to  the  person  to  whom  it  is  (at  the 
time)  the  pleasure  of  the  former  that  the  goods   should  be 
delivered.      But   there   is   nothing   final   or  irrevocable  in  its 
nature.     The  owner  of  the  goods  may  change  his  purpose,  at 
any  rate  before  the  delivery  of  the  goods  themselves,  or  of  the 
bill  of  lading  to  the  party  named  in  it,  and  may  order  the  delivery 
to  be  to  some  other  person  ;  to  B.  instead  of  to  A."  (i). 

(e)  See  supra,  a.  61.  StaflFordshire  Rail.  Co.  (1853),  22  L.  J., 

(/)  Cork  Distilleries  Co.  v.   G.  S.  &  Ex.   121  ;  8  Ex.  341. 
W.  Rail.  Co.,  (1874)  8  Ir.  B.  C.  L.  334  ;  (i)  Per  Lord  Denman.C.  J.,inMitchel 

L.  R,  7  H.  L.  269.  v.  Ede,  (1840)  11  A.  &  B.  888,  p.  903. 

(S')  L.  &  N.  "W.  Rail.  Co.  v.  Bartlett,  Cf.  Bryans  v.  Nix,  (1839)  8  L.  J.,  Ex. 

(1861)  31  L.  J.,  Ex.  92  ;  7  H.  &  ¥.  400.  137  ;  4  M.  &  W.  775  ;  1  H.  &  H.  480  ; 

QC)  Per  Bramwell,  B.,  31  L.  J.,  Ex.  Gabarron  v.  Kreeft,  (1875)  44  L.J,,  Ex. 

p.  94.    As  to  the  rights  of  the  consignor  238  ;  L.  R.,  10  Ex.  274  ;  The  Constantia, 

where  he  has  changed  his  instructions  (1807)  6  C.  Rob.  321. 
to  the  carrier,  see  Scotthom   o.  South 


622  THE   DELIVERY. 

Sect.  485.        In  The  Stettin  (k),  the  bill  of  lading  made  the  goods  deliverable 
to  Mendelsohn  or  assigns,  he  being  the  agent  at  the  port  of  dis- 
charge of  the  intended  purchasers  of  the  goods.     The  bill  of 
lading  was  not,  however,  sent  to  him,  but  to  an  agent  of  the 
■  shippers ;  and  he  retained  it,  as  the  intended  purchasers  failed 
to  fulfil  the  contract.     In  the  meantime  the  master  had  delivered 
the  goods  to  Mendelsohn  without  production  of  any  bill  of  lading. 
It  was  held  that  the  shipowners  were  liable  for  the  goods  to  the 
shippers. 
Unless  bill  of        But  where  a  shipper  has  taken  a  bill  of  lading,  and  has  indorsed 
and  trans-        and  delivered  it  to  another  person,  or  has  sent  it  to  the  named 
ferred.  consignee,  with  the  intention  of  transferring  it  (not  merely  of 

handing  it  to  an  agent  for  himself,  or  of  delivering  it  condi- 
tionally), his  control  over  the  possession  of  the  goods  is  gone ; 
except  as  to  the  right  of  stopping  them  in  transit,  to  be  hereafter 
considered. 

Bill  of  lading  486.  The  right  to  have  possession  of  the  goods  passes  to  the 
the  goods.  transferee  of  the  bill  of  lading  ;  that  is  the  symbol  of  the  goods, 
and  a  transfer  of  it  is,  symbolically,  a  transfer  of  the  possession 
of  the  goods  themselves.  Until  the  goods  have  been  delivered,  a 
delivery  of  the  duly  indorsed  bill  of  lading  operates,  as  between 
the  transferor  and  transferee,  and  all  who  claim  through  them, 
as  a  physical  delivery  of  the  goods  would  do.  And  thus  the 
possession  may,  in  effect,  be  passed  from  one  buyer, 
pledgee,  &c.  to  another,  while  the  goods  are  still  in  the  hands 
of  the  shipowner. 

"  A  cargo  at  sea,  while  in  the  hands  of  the  carrier,  is  neces- 
sarily incapable  of  physical  delivery.      During  this  period  of 
transit  and  voyage,  the  bill  of  lading  by  the  law  merchant  is 
,  universally  recognized  as  its  symbol ;  and  the  indorsement  and 
/  delivery  of  the  bill  of  lading  operates  as  a  symbolical  delivery 
I  of  the  cargo.     Property  in  the  goods  passes  by  such  indorsement 
and  delivery  of  the  bill  of  lading,  whenever  it  is  the  intention 
of  the  parties  that  the  property  should  pass,  just  as  under  similar 
circumstances  the  property  would  pass  by  an  actual  delivery  of 
the  goods.    And  for  the  purpose  of  passing  such  property  in  the 
goods,  and  completing  the  title  of  the  indorsee  to  full  possession 
thereof,  the  bill  of  lading,  until  complete  delivery  of  the  cargo 

(Ji)  (1889)  58  L.  J.,Adm.  81  ;  14  P.  D.  142. 
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has  been  made  on  shore  to  someoine  rightfully  claiming  under    Sect.  486. 

it,  remains  in  force  as  a  symbol,  and  carries  with  it  not  only 

the  full  ownership  of  the  goods,  but  also  all  rights  created  by 

the  contract  of  carriage  between  the  shipper  and  the  shipowner. 

It  is  a  key  which  in  the  hands  of  a  rightful  owner  is  intended 

to  unlock  the  door  of  the  warehouse,  floating  or  fixed,  in  which 

the  goods  may  chance  to  be  "  (l). 

Under  the  contract  the  delivery  is  to  be  to  the  "  assigns  "  of  the  "  Assigns " 
bill  of  lading,  not  to  the  assigns  of  the  goods  (m).     So  that  if  a  ^^bm^oT^^ 
shipper  transfers  the  property  in  the  goods  to  A.,  without  the  lading. 
bill  of  lading,  while  he  transfers  the  bill  of  lading  to  B.,  the 
contract  requires  the  shipowner  to  deliver  to  B.  or  his  assigns : 
and  he  will  discharge  his  obligation  under  that  by  so  doing. 
But  he  may  be  liable  to  A.  if  he  had  notice  of  his  claim  before 
delivering  (n). 

487.  The  bill  of  lading  is  thus  generally  a  negotiable  instru-  Essentials  of 
ment,  carrying  with  it  the  right  to  demand  and  have  possession  ^  mi  rf '  ^^^ 
of  the  goods  described  in  it.    And,  as  we  have  seen,  it  also  lading, 
carries  with  it  the  rights  and  liabilities  under  the  contract, 
where  the  property  in  the  goods  also  is  transferred  (o).     But  in 
order  that  it  may  have  this  character,  it  must,  it  seems,  purport 
on  the  face  of  it  to  be  negotiable,  and  it  must  have  been  set 
in   circulation  by  a  person  who  was   at  the  time  entitled  to 
possession  of  the  goods ;  also,  he  must  have  negotiated  it  uncon- 
ditionally, or,  if  conditionally,  then  the   condition  must  have 
been  performed.    And,  further,  the  negotiability  only  continues 
while  the  goods  are  on  the  voyage,  and  up  to  the  time  of  their 
being  delivered  to  the  person   entitled   to  delivery  under  the 
contract  ( p). 

First,  then,  with  regard  to  the  form  of  the  bill  of  lading.     It  "  Order  or 
usually  states  that  delivery  is  to  be  to  the  "  order  or  assigns  "  ^^^^S"^^-" 
of  the  consignee,  or  of  the  shipper;  and  words  of  this  kind 
seem  to  be  essential  to  the  negotiability. 

In  Henderson  v.  The  Comptoir  d'Escompte  de  Paris,  the  bill 
of  lading  provided  that  delivery  should  be  to  named  consignees, 

(l)  Per    Bowen,    L.    J.,    Sanders    v.  591,  at  p.  610. 
Maclean,  (1883)  11   Q.  B.   D.   327,  at  (n)  Supra,  s.  469. 

p.  341.  (o)  Supi'a,  ss.  62  et  seq. 

(ni)  Per  Lord  Blackburn,  Glyn  v.  E.  (j?)  Barber  v.  Meyerstein,  (1870)  39 

&  W.  India  'Dock  Co.,  (1882)  7  A.  C.  L.  J.,  C.  P.  187  ;  L.  E.,  4  H.  L.  317. 
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Sect. 487.  without  more;  and  Sir  E.  P.  Collier,  delivering  the  judgment 
of  the  Privy  Council,  said  (5) :  "  It  appears  that  a  bill  of  lading 
was  made  out,  which  is  in  the  usual  form,  with  this  difference,  that 
the  words  '  or  order  or  assigns  '  are  omitted.  It  has  been  argued 
that,  notwithstanding  the  omission  of  these  words,  this  bill  of 
lading  was  a  negotiable  instrument ;  and  there  is  some  authority 
at  Nisi  Prius  for  that  proposition  (?•) ;  but  undoubtedly  the 
general  view  of  the  mercantile  world  has  been  for  some  time, 
that  in  order  to  make  bills  of  lading  negotiable,  some  such  words 
as  '  or  order  or  assigns '  ought  to  be  in  them.  For  the  purposes 
of  this  case,  in  the  view  their  Lordships  take,  it  may  be  assumed 
that  this  bill  of  lading  was  not  a  negotiable  instrument." 

But  where  delivery  is  to  be  to  the  "  order  or  assigns  "  of  any 
person  indicated  by  the  bill  of  lading,  it  may  be  negotiated. 
The  order,  or  assignment,  is  usually  made  by  an  indorsement 
on  the  bill  of  lading.  It  may  be  special  in  favour  of  some  par- 
ticular person,  or  general,  by  a  blank  indorsement  of  the  orderer's 
signature  upon  the  document. 

In  the  latter  case,  the  bill  of  lading  may  afterwards  be  trans- 
ferred by  mere  delivery ;  but  where  the  indorsement  is  special, 
the  indorsee  must  again  make  an  order,  in  order  to  transfer  it. 
Where  a  special  indorsement  does  not  expressly  enable  the  in- 
dorsee to  make  a  further  order  or  assignment,  it  is  perhaps 
doubtful  whether  the  bill  of  lading  continues  to  be  negotiable. 
But  by  analogy  to  bills  of  exchange  (s),  it  would  seem  that  the 
omission  of  the  words  "  or  order  "  in  a  special  indorsement  is  not 
material,  and  that  the  indorsee  takes  the  bill  of  lading  with  its 
original  negotiable  quality  (t). 

(?)  (1873)L.  E.,  5  P.  C.  253,  at  p.  259.  after  such  goods  have  been  shipped,  and 

(»•)  See  Eenteria  r.    Kuding,  (1830)  before  the  voyage  performed,  for  which 

Moo.  &  M.  511 ;  and  Abbott  (5th),  384  ;  they  have  been  or  are  shipped,  uegoti- 

(11th),  iv.  10,  5.  able  and  transferable  by  the  shipper  or 

(«)  Edie  V.   East    India  Co.,   (1761)  shippers  of  such  goods   to  any  other 

2  Burr.   1216  ;  CunlifEe  v.  Whitehead,  person  or  persons,  by  such  shipper  or 

(1837)  6  L.  J.,  C.  P.  255  ;  3  Bing.  N.  C.  shippers  indorsing  such  bills  of  lading 

virith  his,  her,  or  their  name  or  names, 

(0  On  the  second  trial  of  Llokbarrow  and  delivering  or  transmitting  the  same 

i:  Mason,  (1794)  5  T.  E.  683,  the  jury  so  indorsed,  or  causing  the  same  to  be  so 

found,  in  their  special  verdict,  that  "  by  deHvered  or  transmitted,  to  such  other 

the  custom  of  merchants,  bills  of  lading,  person  or  persons  ;  and  that  by  such 

expressing   goods    or   merchandizes  to  indorsement  and  delivery,  or  transmis- 

have  been  shipped  by  any  person  or  sion,  the  property  in  such  goods  hath 

persons  to  be    delivered    to    order    or  been  and  is  transferred  and  passed  to 

assigns,  have  been,  and  are,  at  any  time  such  other  person  or  persons.    And  that, ' 
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In  Cowdenbeath  Coal  Co.  v.  Clydesdale  Bank  (u),  it  was  held    Sect.  487. 
that  the  validity  of  a  bill  of  lading  as  a  negotiable  document 
was  not  affected  by  the  fact  that  the  master  had  signed  it  before 
the  statement  of  quantity  of  the  goods  had  been  filled  in. 

488.  Next,  the  bill  of  lading  must  have  been  put  in  circulation  Conditional 
by  the  person  originally  entitled  to  negotiate  it.    He  must  have 
indorsed  and  delivered  it,  intending  to  transfer  the  right  to  it ; 
and  to  do  so  unconditionally ;  or,  if  conditionally,  the  condition 
must  have  been  performed. 

A  condition  is  sometimes  stated  in  the  indorsement,  but  it 
need  not  be  so ;  it  may  be  expressed  in  other  ways,  or  may  be 
implied  from  the  manner  in  which  the  bill  of^ading_has_been 
put  into  the  possessidn'of^enitended  transferee.  The  negotia- 
tion is  only  complete  where  the  bill  of  lading  has  been  indorsed 
and  delivered  free  of  conditions.  And  to  ascertain  whether 
that  has  been  the  case,  the  intention  of  the  indorser  must  be 
looked  for. 

In  Shepherd  v.  Harrison  (x),  cotton  had  been  shipped,  on 
plaintiff's  instructions,  by  Paton,  Nash  &  Co.,  merchants,  of 
Pernambuco,  under  a  bill  of  lading  making  it  deliverable  to  their 
order.  Paton,  Nash  &  Co.  drew  upon  the  plaintiff  for  the  price 
of  the  cotton,  and  sent  the  draft  and  the  bill  of  lading  to  their 
agents  in  England,  George  Paton  &  Co.,  while  they  sent  an 
invoice  to  the  plaintiff  which  described  the  cotton  as  shipped 
on  his  "  account  and  risk."  George  Paton  &  Co.  sent  the  bill 
of  lading  to  the  plaintiff  indorsed  in  blank,  and  with  it  the  draft 
for  acceptance ;  on  previous  occasions  this  had  been  done,  and 
the  plaintiff  had  accepted  the  drafts  and  retained  the  bills  of 
lading — on  this  occasion,  however,  he  kept  the  bill  of  lading, 

by  the  custom  of  merchants,  indorse-  shippers  when  he,  she,  or  they  indorsed 
ments  of  bills  of  lading  in  blank,  that  is  the  same  bills  of  lading  with  their  names 
to  say,  by  the  shipper  or  shippers  with  as  aforesaid."    See  the  observations  of 
their  names  only,  have  been,  and  are.  Lord  Selborne  in    Sewell   n.   Burdiok, 
and  may  be,  filled  up  by  the  person  or  (1884)  10  A.  C.  74,  at  p.   83,  as  to  a 
persons  to  whom  they  are  so  delivered  possible  difference  in  effect  between  a 
or  transmitted  as  aforesaid,  with  words  special  and  a  blank  indorsement.    As  to 
ordering  the  delivery  of  the  goods  or  shipping  notes,  see  Akerman  v.  Hum- 
contents  of  such  bills  of  lading  to  be  phrey,  (1824)  1  C.  &  P.  53. 
made  to  such  person  or  persons ;  and,  (u)  (1895)  22  Sess.  Ca.  (4th)  682. 
according  to  the  practice  of  merchants,  (w)  (1871)  38  L.  J.,  Q.  B.  105,  177 ; 
the  same,  when  filled  up,  have  the  same  40  L.  J.,  Q.  B.  148  ;  L.  E.,  4  Q.  B.  196, 
operation  and  effect  as  if  the  same  had  493  ;  L.  E.,  5  H.  L,  116. 
been  made  or  done  by  such  shipper  or 

c. — c.  s  s 
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Sect.  488.  but  returned  the  draft  unaccepted.  George  Paton  &  Co.  there- 
upon stopped  delivery  of  the  cotton  by  means  of  a  duplicate 
bill  of  lading  which  they  held,  and  an  action  was  brought  by 
the  plaintiff  against  the  shipowners.  It  was  held  in  three  Courts 
that,  under  the  circumstances,  neither  the  goods  nor  the  right 
to  the  bill  of  lading  had  passed  to  the  plaintiff  (i/). 

In  Barrow  v.  Coles  {z)  a  bill  of  lading  was  indorsed  with  an 
order  to  deliver  to  one  Voss  if  he  should  accept  and  pay  a  certain 
draft.  Voss  accepted  the  draft,  and  then  having  got  possession  of 
the  bill  of  lading  transferred  it  to  the  defendant ;  but  he  did  not 
pay  the  bill  of  exchange.  Lord  Ellenborough  held  that  the  in- 
dorsement was  conditional,  and  that  the  property  had  not  passed 
to  the  defendant. 

Gurney  v.  Behrend  (a)  also  throws  light  on  the  point.  Behrend 
&  Co.  had  sold  wheat  to  Werthemann.  They  had  shipped  it  at 
Dantzic,  and  the  bill  of  lading  made  it  deliverable  to  their  order 
or  to  assigns.  They  indorsed  the  bill  of  lading  in  blank,  and  sent 
it,  according  to  Werthemann's  instructions,  to  Collmann  &  Stol- 
terfoht,  of  London,  enclosed  in  a  letter,  in  which  they  requested 
Collmann  &  Stolterfoht  to  follow  the  instructions  of  Werthemann 


(y)  In  the  House  of  Lords,  Lord  Cairns 
said  (L.  B.,  5  H.  L.  at  p.  133)  :  "  I  hold 
it  to  be  perfectly  clear  that  when  a  cargo 
comes  in  this  way,  protected  by  a  bill  of 
lading  and  a  bill  of  exchange,  it  is  the 
duty  of  those  to  whom  the  bill  of  lading 
and  the  bill  of  exchange  are  transmitted 
in  a  letter,  either  '  to  approbate  or  to 
reprobate '  entirely  and  completely  then 
and  there.  If  they  accept  theoargo  and 
the  bill  of  lading,  and  accept  the  bill  of 
exchange  drawn  against  the  cargo,  the 
object  of  those  who  shipped  the  goods  is 
obtained.  They  have  got  the  bill  of 
exchange  in  return  for  the  cargo ;  they 
discount  or  use  it  as  they  think  proper  ; 
and  they  are  virtually  paid  for  the  goods. 
But  if,  on  the  other  hand,  the  persons  to 
whom  the  bill  of  lading  is  sent  do  not 
refuse  in  toto  the  consignment  of  the 
goods,  but  keep  the  bill  of  lading,  but 
do  not  accept  the  bill  of  exchange,  then 
the  agents  of  the  foreign  shippers  have 
neither  the  goods  nor  the  money  to 
deal  with;  if  they  had  repudiated  the 
transaction  in  toto  the  agents  of  the 
shippers  might  have  dealt  with  some 


other  house  and  raised  money  on  the 
goods.  I  therefore  think  that  when 
one  merchant  in  this  country  sends  to 
another,  under  circumstances  like  the 
present,  a  biU  of  lading  and  a  bill  of 
exchange,  it  is  not  at  all  necessary  for 
him  to  say  in  words,  We  require  you  to 
take  notice  that  our  object  in  enclosing 
these  bills  of  lading  and  bills  of  ex- 
change is,  that  before  you  use  the  bills 
of  lading  you  shall  accept  the  bills  of 
exchange.  Merchants  know  perfectly 
well  what  they  mean  when  they  express 
themselves,  not  in  the  language  of 
lawyers,  but  in  the  language  of  courteous 
mercantile  communication  ;  and  I  do  not 
think  that  any  merchant  in  England 
receiving  a  bill  of  lading  and  a  bill  of 
exchange  under  these  circumstances, 
when  he  came  to  reflect  on  the  matter, 
would  feel  any  doubt  that  he  could  not 
retain  the  one  without  accepting  the 
other."  See  also  Brandt  i).  Bowlby, 
(1831)  1  L.  J.,  K.  B.  14  ;  2  B.  &  Ad.  932. 

(z)  (1811)  3  Camp.  92. 

(a)  (185i)  23  L.  J.,  Q.  B.  265  ;  3  B. 
&  B.  622. 
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respecting  the  bill  of  lading ;  "  by  whose  order  and  for  whose  Sect.  488. 
account  we  have  to-day  taken  the  liberty  of  valuing  on  you  3,418t., 
two  months  after  date,  of  K.  Warschaur  &  Co.,  which  draft  we 
recommend  to  your  kind  protection  for  account  of  Mr.  E.  Werthe- 
mann."  Collmann  &  Stolterfoht  replied,  promising  that  the 
drafts  should  be  protected  on  presentation ;  but  on  their  being 
subsequently  presented  by  Behrend's  London  agents  they  were 
dishonoured,  and  no  acceptance  was  ever  given.  The  bill  of 
lading  was  then  demanded ;  but  Collmann  &  Stolterfoht  had 
meanwhile  handed  it  to  Pries,  for  whom  the  wheat  had  been 
bought  by  Werthemann,  and  he  had  handed  it  for  value  to 
Coventry  &  Sheppard,  who  again  had  handed  it  for  value  to  the 
plaintiffs.  Before  the  wheat  arrived,  Pries,  Werthemann,  and 
Collmann  &  Stolterfoht  had  all  stopped  payment,  and  Behrend  & 
Co.,  upon  the  ship's  arrival,  claimed  to  stop  the  wheat,  and  in  fact 
paid  the  freight  and  got  possession  of  it.  It  was  held  that  the 
plaintiffs  were  entitled  to  claim  its  value  from  them ;  for  the  right  to 
stop  the  goods  was  lost  if  Behrend  &  Co.  had  authorized  the  transfer 
of  the  bill  of  lading,  and  it  was  held  that  they  had  done  so  (6). 

Sect.  19  (3)  of  the  Sale  of  Goods  Act,  1893,  now  enacts  that  Sale  o£  Goods 

before  handing  it  over  to  CoTentry  & 


(b)  "  It  is  contended,  on  the  part  of  the 
defendants,  that  Collmann  &  Stolterfoht 
had  no  authority  to  part  with  the  bill  of 
lading  till  they  had  accepted  the  bill  of 
exchange  drawn  for  the  price  of  the 
wheat.  If  this  be  so,  they,  certainly 
exceeded  their  authority,  for  their 
promise  to  accept,  which  was  not 
treated  by  the  agents  of  the  defen- 
dants as  an  acceptance,  would  not  have 
been  a  performance  p£  the  condition  on 
which  the  right  to  part  with  the  bill  of 
lading  depended.  The  defendants  might 
easily  have  imposed  such  a  condition 
.  had  they  suspected  the  solvency  of  the 
parties  with  whom  they  were  dealing. 
But  looking  to  the  correspondence  set 
out  in  the  special  case,  and  to  all  the 
circumstances  of  the  transaction,  we  are 
of  opinion  that  no  such  condition  was 
imposed,  and  that  as  soon  as  Collmann 
&  Stolterfoht  received  the  bill  of  lading 
they  were  at  liberty  to  hand  it  over  to 
Pries,  so  as  to  make  the  result  the  same 
as  if  by  the  biU  of  lading  Pries  had  been 
the  consignee,  the  defendants  had  re- 
mitted it  to  him,  and  he  had  indorsed  it 


Sheppard.  There  is  nothing  on  the  bUl 
of  lading  itself  to  indicate  that  it  is  not 
to  be  transferred  till  the  bill  of  exchange 
hais  been  accepted.  In  the  defendants' 
letter  of  the  4th  of  January  no  such 
condition  is  to  be  found  ;  on  the  contrary, 
they  desire  Collmann  &  Stolterfoht  to 
follow  the  instructions  of  Werthemann 
respecting  the  bill  of  lading,  Werthe- 
mann being  the  agent  of  Pries,  and 
having  purchased  the  cargo  for  him.  If 
the  language  of  the  letter  of  the  4th  of 
January  were  equivocal,  the  construc- 
tion to  be  put  upon  it  ought  rather  to  be 
against  the  party  who  places  an  indorsed 
bill  of  lading  in  the  hands  of  third 
persons,  and  enables  them  to  deal  with 
others  as  if  they  had  complete  control 
over  it  ;  but  in  this  case  we  think  that 
the  language  of  the  defendants  expressly 
and  clearly  authorized  the  unconditional 
transfer  of  the  bill  of  lading  to  the  pur- 
chaser." Per  Lord  Campbell,  23  L.  J., 
Q.  B.  at  p.  72.  See  also  The  Argentina, 
(1867)  L.  E.,  1  A.  and  E.  370. 

S   S   2 


holder  to 
convey. 
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Sect.  488.  "where  the  seller  of  goods  draws  on  the  buyer  for  the 
price,  and  transmits  the  bill  of  exchange  and  bill  of  lading 
to  the  buyer  together  to  secure  acceptance  or  payment  of  the 
bill  of  exchange,  the  buyer  is  bound  to  return  the  bill  of 
lading  if  he  does  not  honour  the  bill  of  exchange,  and  if  he 
wrongfully  retains  the  bill  of  lading  the  property  in  the  goods 
does  not  pass  to  him." 

Mere  posses-         439,  Apart  from  the  Factors  Acts,  which  will  be  stated  later, 

sjon  of  bill  of  ^ 

lading  does  the  negotiation  of  the  bill  of  lading  must  have  been  by  the  person 
or  enable'  ^  "who  had  a  right  to  dispose  of  it.  Mere  possession  of  it  does  not 
enable  the  holder  to  give  any  title  to  the  goods  to  a  transferee ; 
even  though  he  may  himself  have  shipped  the  goods,  and  obtained 
the  bill  of  lading  from  the  shipowner.  His  power  to  convey  a 
title  to  the  goods  by  means  of  the  bill  of  lading  is  no  greater  than 
it  would  be  if  the  goods  themselves  were  in  his  possession.  The 
document  is  not  a  negotiable  instrument,  or  a  document  of  title,  in 
the  sense  of  carrying  title  with  it,  even  to  a  buyer  who  may  take  it 
honestly  and  give  full  value  for  it. 

Lord  Loughborough  pointed  out  the  difference  very  forcibly  in 
delivering  the  judgment  of  the  Exchequer  Chamber  in  Lickbarrow 
V.  Mason  (c).  And  that  judgment  appears  to  express  the  law  on 
the  subject  correctly,  notwithstanding  its  subsequent  reversal, 
except  on  the  point  actually  involved  in  the  case,  viz.,  as  to  the 
effect  of  an  indorsement  upon  the  vendor's  right  to  stop  the  goods 
in  transitu  (d).  Lord  Loughborough  said:  "A  bill  of  lading  is 
the  written  evidence  of  a  contract  for  the  carriage  and  delivery  of 
goods  sent  by  sea  for  a  certain  freight.  The  contract  in  legal 
language  is  a  contract  of  bailment  (2  Lord  Eaym.  912).  In  the 
usual  form  of  the  contract  the  undertaking  is  to  deliver  to  the  order 
or  assigns  of  the  shipper.  By  the  delivery  on  board  the  shipmaster 
acquires  a  special  property  to  support  that  possession  which  he 
holds  in  the  right  of  another,  and  to  enable  him  to  perform  his 
undertaking.  The  general  property  remains  with  the  shipper  of 
the  goods  until  he  has  disposed  of  it  by  some  act  sufficient  in  law 
to  transfer  property.  The  indorsement  of  the  bill  of  lading  is 
simply  a  direction  of  the  delivery  of  the  goods.  When  this  in- 
dorsement is  in  blank  the  holder  of  the  bill  of  lading  may  receive 

(c)  (1790)  1  H.  Bl.  357,  pp.  359,  360.         And  see  per  Lord  Blackburn  in  Sewell  r. 
W  See  the  case  stated,  infra,  s.  532.      Burdick,  (1884)  10  A.  C.  74,  p.  98. 
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the  goods,  and  his  receipt  will  discharge  the  shipmaster  ;  but  the  Sect.  489. 
holder,  if  it  came  into  his  hands  casually,  without  any  just  title, 
can  acquire  no  property  in  the  goods.  A  special  indorsement 
defines  the  person  appointed  to  receive  the  goods  ;  his  receipt  or 
order  would,  I  conceive,  be  a  sufficient  discharge  to  the  shipmaster ; 
and  in  this  respect  I  hold  the  bill  of  lading  to  be  assignable.  But 
what  is  it  that  the  indorsement  of  the  bill  of  lading  assigns  to  the 
holder  or  the  indorsee  ?  a  right  to  receive  the  goods  and  to  dis- 
charge the  shipmaster,  as  having  performed  his  undertaking.  If 
any  further  effect  be  allowed  to  it,  the  possession  of  a  bill  of  lading 
would  have  greater  force  than  the  actual  possession  of  the  goods. 
Possession  of  goods  is  prima,  facie  evidence  of  title ;  but  that  pos- 
session may  be  precarious,  as  of  a  deposit ;  it  may  be  criminal,  as 
of  a  thing  stolen  ;  it  may  be  qualified,  as  of  things  in  the  custody 
of  a  servant,  carrier,  or  a  factor  ;  mere  possession  without  a  just 
title  gives  no  property ;  and  the  person  to  whom  such  possession 
is  transferred  by  delivery,  must  take  his  hazard  of  the  title  of  his 
author.  The  indorsement  of  a  bill  of  lading  differs  from  the 
assignment  of  a  chose  in  action,  that  is  to  say,  of  an  obligation,  as 
much  as  debts  differ  from  effects.  Goods  in  pawn,  goods  bought 
before  delivery,  goods  in  a  warehouse,  or  on  shipboard,  may  all  be 
assigned.  The  order  to  deliver  is  an  assignment  of  the  thing 
itself,  which  ought  to  be  delivered  on  demand  ;  and  the  right  to 
sue  if  the  demand  is  refused  is  attached  to  the  thing.  The  case 
in  1  Lord  Eaym.  271  was  well  determined  on  the  principal  point, 
that  the  consignee  might  maintain  an  action  for  the  goods,  because 
he  had  either  a  special  property  in  them,  or  a  right  of  action  on 
the  contract ;  and  I  assent  _to  the  dictum,  that  he  might  assign 
over  his  right.  But  the  question  remains,  what  right  passes  by  the 
first  indorsement,  or  by  the  assignment  of  it  ?  An  assignment  of 
goods  in  pawn,  or  of  goods  bought  but  not  delivered,  cannot 
transmit  a  right  to  take  the  one  without  redemption,  and  the  other 
without  the  payment  of  the  price.  As  the  indorsement  of  a  bill  of 
lading  is  an  assignment  of  the  goods  themselves,  it  differs  essen- 
tially from  the  indorsement  of  a  bill  of  exchange ;  which  is  the 
assignment  of  a  debt  due  to  the  payee,  and  which,  by  the  custom 
of  trade,  passes  the  whole  interest  in  the  debt  so  completely, 
that  the  holder  of  the  bill  for  a  valuable  consideration,  without 
notice,  is  not  affected  even  by  the  crime  of  the  person  from  whom 
he  received  the  bill." 
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Sect. 489.  In  Gurney  v.  Behrend,  Lord  Campbell  said(e):  "A  bill  of 
lading  is  not,  like  a  bill  of  exchange  or  promissory  note,  a  nego- 
tiable instrument  whicli  passes  by  mere  delivery  to  a  bond  fide 
transferee  for  valuable  consideration,  without  regard  to  the  title  of 
the  parties  who  make  the 'transfer.  Although  the  shipper  may 
have  indorsed  in  blank  a  bill  of  lading  deliverable  to  his  assigns, 
his  right  is  not  affected  by  an  appropriation  of  it  without  his 
authority.  If  it  be  stolen  from  him,  or  transferred  without  his 
authority,  a  subsequent  bond,  fide  transferee  for  value  cannot  make 
title  under  it  as  against  the  shipper  of  the  goods.  The  bill  of 
lading  only  represents  the  goods,  and  in  this  instance  the  transfer 
of  the  symbol  does  not  operate  more  than  a  transfer  of  what  is 
represented." 

Common  law  490.  The  law,  prior  to  the  Factors  Acts,  as  to  the  power  of  a 
of  posse^sSon"  person  in  possession  of  goods  to  confer  a  title  to  them  was  stated 
of  goods.  by  Blackburn,  J.,  in  Cole  v.  North  Western  Bank  (J)  as  follows  :— 

"  At  common  law,  a  person  in  possession  of  goods  could  not  confer 
on  another,  either  by  sale  or  by  pledge,  any  better  title  to  the 
goods  than  he  himself  had.  To  this  general  rule  there  was  an 
exception  of  sales  in  market  overt,  and  an  apparent  exception 
where  the  person  in  possession  had  a  title  defeasible  on  account  of 
fraud.  But  the  general  rule  was  that,  to  make  either  a  sale  or 
pledge  valid  against  the  owner  of  the  goods  sold  or  pledged,  it 
must  be  shown  that  the  seller  or  pledger  had  authority  from  the 
owner  to  sell  or  pledge,  as  the  case  might  be.  If  the  owner  of 
the  goods  had  so  acted  as  to  clothe  the  seller  or  pledger  with 
apparent  authority  to  sell  or  pledge,  he  was  at  common  law  pre- 
cluded, as  against  those  who  were  induced  bond  fide  to  act  on  the 
faith  of  that  apparent  authority,  from  denying  that  he  had  given 
such  an  authority,  and  the  result  as  to  them  was  the  same  as  if  he 
had  really  given  it.  But  there  was  no  such  preclusion  as  against 
those  who  had  notice  that  the  real  authority  was  limited.  And 
the  possession  of  bills  of  lading  or  other  documents  of  title  to  goods 
did  not,  at  common  law,  confer  on  the  holder  of  them  any  greater 
power  than  the  possession  of  the  goods  themselves.  The  transfer 

(e)  (1854)  23  L.  J.,  Q.  B.  265,  p.  271.  (/)  (1875)  L.  R.,  10  C.  P.  354,  p.  362. 

See  also    Gilbert    v.    Guignon,    (1872)  And  see  Johnson  v.   Credit  Lyonnais, 

L.  R.,  8  Ch.  16  ;  Moakes  v.  Nicholson,  (1877)  47  L.  J.,  C.  P.  241  ;  2  0.  P.  D. 

(1865)  34  L.  J.,  C.  P.  273  ;  19  C.  B.  224 ;  's  C.  P.  D.  32. 
(N.  s.)  290. 
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of  a  bill  of  lading  for  goods  in  tratisitu  had  the  same  effect  in  Sect.  490. 
defeating  the  unpaid  vendor's  right  to  stop  in  transitu  that  an 
actual  delivery  of  the  goods  themselves  under  the  same  circum- 
stances would  have  had.  But  the  transfer  of  the  document  of  title, 
by  means  of  which  actual  possession  of  the  goods  could  be  obtained, 
had  no  greater  effect  at  common  law  than  the  transfer  of  the  actual 
possession." 

491.  Where,  then,  goods  have  been  shipped  by  one  who  has  no  Shipper  with- 
right  or  property  in  them,  and  he  obtains  and  negotiates  a  bill  of  not  negotiate. 
lading  for  them,  his  transferee  does  not  acquire  any  right  to  the 
goods,  or  to  possession  of  them  (g).  And  where  upon  shipment 
the  goods  have  become  the  property  of  some  person  other  than  the 
shipper,  the  shipper,  if  he  has  no  further  right  to  possession  of 
them,  cannot  validly  negotiate  the  bill  of  lading. 

In  Ogle  V.  Atkinson  (h),  Smidt  &  Co.  of  Riga,  being  indebted 
to  the  plaintiff,  accepted  his  order  to  purchase  goods  for  him ; 
and  shipped  them  in  his  ship  sent  to  receive  them,  stating  to 
the  master  that  they  were  for  the  plaintiff.  They  afterwards 
improperly  prevailed  upon  the  master  to  sign  bills  of  lading 
for  the  goods  in  which  the  consignee's  name  was  left  blank, 
and  then  assigned  these  bills  of  lading  to  other  persons.  It  was 
held  that  the  property  had  vested  in  the  plaintiff,  and  that  the 
subsequent  acts  did  not  deprive  him  of  his  title  (i).  So,  also, 
where  intended  purchasers  have  improperly  obtained  bills  of 
lading  before  they  were  entitled  to  them,  and  have  assigned  them 
away,  their  assignee  obtains  no  title  (k). 

493.  The  question  whether  the  property  in  the  goods  is  in  when  does 
the  shipper  or  not,  after  the  shipment,  is  often  one  of  much  Lss^?^"^^^  ^ 
difficulty.  Where  the  shipment  has  been  made  under  a  contract 
or  with  a  view  to  the  performance  of  a  contract  for  the  sale  of 
goods,  which  have  not  been  appropriated  to  the  purchaser  prior 
to  the  shipment,  it  becomes  a  question  whether  the  act  of  ship- 
ment is  a  final  appropriation  of  those  goods  to  him,  and  whether 
it  has  the  effect  of  passing  the  property. 

(^)  Finlay  v.  Liverpool  and  Great  W.  c.  45),  s.  9. 

S.S.  Co.,  (1870)  23  L.  T.  251._  (J)  Craven  v.  Eyder,  (1816)  6  Taun. 

(A)  (1814)  5  Taun.  759  ;  1  Marsh  323.  433  ;  Holt,  100  ;  2  Marsh.  127  ;  Sc.hus- 

(i)  Cf.  Lntsoher  v.   Comptoir  d'Es-  ter  «.  McKellar,  (1857)  26  L.  J.,  Q.  B. 

compte  de  Paris,  (1876)  1  Q.  B.  D.  709.  281 ;  7  E.  &  B.  704.    But  see  the  Factors 

See  the  Factors  Act,  1889  (52  &  53  Vict.  Act,  1889,  s.  10. 
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Sect.  492.  "  Under  a  contract  for  sale  of  chattels  not  specific,  the  property 
Shipment  does  not  pass  to  the  purchaser  unless  there  is  afterwards  an 
tracrof°s^le  appropriation  of  the  specific  chattels  to  pass  under  the  contract, 
that  is,  unless  both  parties  agree  as  to  the  specific  chattels  in 
which  the  property  is  to  pass,  and  nothing  remains  to  be  done  in 
order  to  pass  it.  In  the  case  of  such  a  contract  the  delivery  by 
the  vendor  to  a  common  carrier,  or  (unless  the  effect  of  the 
shipment  is  restricted  by  the  terms  of  the  bill  of  lading)  ship- 
ment on  board  a  ship  of,  or  chartered  for,  the  purchaser,  is  an 
appropriation  sufficient  to  pass  the  property.  If,  however,  the 
vendor,  when  shipping  the  articles  which  he  intends  to  deliver 
under  the  contract,  takes  the  bill  of  lading  to  his  own  order,  and 
does  so  not  as  agent,  or  on  behalf  of  the  purchaser,  but  on  his 
own  behalf,  it  is  held  that  he  thereby  reserves  to  himself  a  power 
of  disposing  of  the  property,  and  that  consequently  there  is  no 
final  appropriation,  and  the  property  does  not  on  shipment  pass 
to  the  purchasers.  When  the  vendor  on  shipment  takes  the  bill 
of  lading  to  his  own  order,  he  has  the  power  of  absolutely  dis- 
posing of  the  cargo,  and  may  prevent  the  purchaser  from  ever 
asserting  any  right  of  property  therein  "  (l). 

And  that  is  the  case,  even  though  the  shipment  be  in  the 
purchaser's  own  ship(m);  and  although  the  purchaser  may  have 
paid  for  the  goods  before  they  were  shipped  (n) ;  and  may  have 
contracted  to  buy  all  goods  of  that  kind  so  to  be  shipped  (o). 

But  the  question  in  each  case  is  one  of  the  vendor's  intention, 
and  is  not  absolutely  concluded  by  the  form  of  the  bill  of  lading. 
It  may  be  shown  that  the  vendor  in  shipping  was  really  acting 
as  the  buyer's  agent,  although  the  bill  of  lading  was  made  to  his 
own  order  (p).  And,  on  the  other  hand,  the  vendor  may  still 
show  that  he  did  not  intend  to  part  with  the  property,  though  he 

(0  Per  Cotton,  L.  J.,  in  Mirabita  f.  (m)  Turner  v.  Liverpool  Dock  Trus- 

Imperial  Ottoman  Bank,  (1878)  3  Ex.  D.  tees,  (1851)  20  L.  J.,  Ex.  393;  6  Ex. 

at  p.  172.    And  see  Wait  i:  Baker,  (1848)  543. 

17  L.  J.,  Ex  307  ;  2  Ex.  1  ;  Van  Casteel  (»,)  EUershaw  v.   Magnaic,  (1843)  6 

V.  Booker,  (1848)  18  L.  J.,  Ex.  9  ;  2  Ex.  Ex.  570,  n. ;  Gabarron  v.  Kreeft,  (187.5) 

691  ;    Banner,    Ex   parte,   Tappenbeck,  44  L.  J.,  Ex.  238  ;  L.  K.,  10  Ex.  274. 

In  re,  (1876)  45  L.  J.,  Hk.  73  ;  2  Ch.  D.  (o)  Gabarron  v.  Kreeft,  supra. 

278  ;   EUershaw  v.  Magniac,   (1843)   6  (^)  Joyce  t:  Swan,  (1864)  17  C.  B., 

Ex.  570,  n. ;  Gabarron  r.  Kreeft,  (1875)  (n.  S.)  84  ;  Brown  r.  Hare,  (1858)  27 

44  L.  J.,  Ex.  238;  L.  E.,  10  Ex.  274  ;  L.  J.,  Ex.  372  ;  29  L.  J.,  Ex.  6  ;  4  H.  & 

Ogg  f.  Shuter,  (1875)  45  L.  J.,  C.  P.  44  ;  N.  822  ;  Coxe  r.  Harden,  (1803)  4  East, 

1  C.  P.  D.  47 ;  Benjamin  on  Sale,  Book  211. 
If.,  Ch.  6. 
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took  a  bill  of  lading,  which  in  form  made  the  goods  deliverable    Sect.  492. 
to  the  purchaser  (q).     And  if  that  was  so,  he  was  still  the  person 
to  dispose  of  the  bill  of  lading. 

The  Sale  of  Goods  Act,  1893,  enacts  as  follows : —  Sale  of  Goods 

Act. 
Sect.  18.  "  Unless  a  different  intention  appears,   the  following  are 

rules  for  ascertaining  the  intention  of  the  parties  as  to  the  time  at 

which  the  property  in  the  goods  is  to  pass  to  the  buyer. 

*  *  *  *  if 

"Rule  5. — (1)  Where  there  is  a  contract  for  the  sale  of  uiiascertained 
or  future  goods  by  description,  and  goods  of  that  description  and  ih  a 
deliverable  state  are  unconditionally  appropriated  to  the  contract,  either 
by  the  seller  with  the  assent  of  the  buyer,  or  by  the  buyer  with  the 
assent  of  the  seller,  the  property  in  the  goods  thereupon  passes  to  the 
buyer.  Such  assent  may  be  express  or  implied,  and  may  be  given 
either  before  or  after  the  appropriation  is  made. 

"  (2)  Where,  in  pursuance  of  the  contract,  the  seller  delivers  the 
goods  to  the  buyer  or  to  a  carrier  or  other  bailee  or  custodier  (whether 
named  by  the  buyer  or  not)  for  the  purpose  of  transmission  to  the 
buyer,  and  does  not  reserve  the  right  of  disposal,  he  is  deemed  to  have 
unconditionally  appropriated  the  goods  to  the  contract." 

Sect.  19.  "  (1)  Where  there  is  a  contract  for  the  sale  of  specific  good?) 
or  where  goods  are  subsequently  appropriated  to  the  contract,  the  seller 
may  by  tlie  terms  of  the  contract  or  appropriation  reserve  the  right  of 
disposal  of  the  goods  until  certain  conditions  are  fulfilled.  In  such  case, 
notwithstanding  the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or 
other  bailee  or  custodier  for  the  purpose  of  transmission  to  the  buyer, 
»l  the  property  in  the  goods  does  not  pass  to  the  buyer  until  the  conditions 
^imposed  by  the  seller  are  fulfilled. 

"  (2)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods 
are  deliverable  to  the  order  of  the  seller  or  his  agent,  the  seller  is 
prima  facie  deemed  to  reserve  the  right  of  disposal." 

493.  Although  the  vendor's  intention  may  be  that  the  property  Conditional 
in  the  goods  shall  not  pass  on  shipment,  and  though  he  may  pasg  property. 
therefore  take  a  bill  of  lading  to  his  own  order,  it  is  a  common 
case  that  there  is  a  further  intention  on  his  part  that  as  soon 
as  the  intended  buyer  shall  have  performed  some  condition,  such  jl 
as  accepting  or  paying  bills  drawn  against  the  goods,  they  shall// 
become  his  property.    If  this  be  so,  and  if  the  vendor  has  only 
dealt  with  the  bill  of  lading  with  a  view  to  securing  performance 
of  the  condition,  the  property  in  the  goods  may  pass  to  the 
buyer  as  soon  as  he  has  performed  that,  or  has  been  ready  and 

(?)  Mitchel  V.  Ede,   (1840)  9  L.  J.,      513  ;  Moalies  v.   Nicliolson,  (1865)   U 
Q.  B.  187  ;  11  A.  &  E.  888  ;  3  P.  &  D.      L.  J.,  C.  P.  273 ;  19  C.  B.  (N.  S.)  290. 
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Sect. 493.    has  offered  to  perform  it;  although  the  bill  of  lading  may  be  in 
the  hands  of  third  persons. 

In  Mirabita  v.  Imperial  Ottoman  Bank  (r),  the  vendor  shipped 
under  a  bill  of  lading  to  his  own  order,  and  drew  bills  on  the 
purchasers  (the  plaintiffs)  for  the  price,  intending  that  payment 
of  the  bills  should  be  a  condition  of  delivery  to  them.  The  bills 
were  discounted  with  the  defendants,  and  the  bill  of  lading  was 
delivered  to  them  with  directions  to  give  it  up  to  the  plaintiffs  on 
payment  of  the  bill  of  exchange.  The  plaintiffs  offered  to  pay 
the  bills  when  they  became  due,  and  to  receive  the  bill  of  lading ; 
but  the  defendants,  under  the  mistaken  belief  that  they  had 
become  liable  for  the  freight,  refused  the  offer.  Ultimately  the 
defendants  took  possession  of  the  cargo  and  sold  it.  The  plaintiffs 
sued  for  loss  which  they  had  thereby  sustained.  It  was  held 
that  they  had  acquired  the  property  and  were  entitled  to 
sue. 

Bramwell,  L.  J.,  said  (s):  "  If  the  plaintiffs  had  paid  and  the 
defendants  had  accepted  the  amount  of  the  bill  of  exchange,  can  it 
be  doubted  that  the  property  would  have  vested  in  the  plaintiffs  ? 
Why  ?  not  by  any  delivery ;  none  might  have  been  made :  the 
defendants  might  have  wrongfully  withheld  the  bill  of  lading. 
The  property  would  have  vested  by  virtue  of  the  original  contract 
of  sale.  It  follows  that  it  vested  on  tender  of  the  price ;  and 
that,  whether  the  vendor's  right  was  a  right  of  property  or  a 
I  jus  disponendi ;  for  whichever  it  was,  it  was  their  intention  that 
j  it  should  cease  on  the  plaintiffs  paying  the  price,  and  therefore  it 
would  cease  unless,  meanwhile,  some  title  had  been  conferred  on 
a  third  person  to  something  more  than  the  price.  This,  though 
wrongful  as  regards  the  plaintiffs,  would  have  been  valid.  But 
no  such  title  exists  here."  And  Cotton,  L.  J.,  said  (t):  "  If  the 
bill  of  lading  has  been  dealt  with  only  to  secure  the  contract 
price,  there  is  neither  principle  nor  authority  for  holding  that  in 
such  a  case  the  goods  shipped  for  the  purpose  of  completing  the 
contract  do  not,  on  payment  or  tender  by  the  purchaser  of  the 
contract  price,  vest  in  him.  When  this  occurs  there  is  a  per- 
1  formance  of  the  condition  subject  to  which  the  appropriation 
was  made,  and  everything  which,  according  to  the  intention  of 
the  parties,  is  necessary  to  transfer  the  property  is  done ;  and 

(r)  (1878)  47  L.  J.,  Ex.  418  ;  3  Ex.  D.  («)  3  Ex.  D.  at  p.  170. 

1^*-  (0  At  p.  173. 
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in  my  opinion,  under  such  circumstances,  the  property  does,  on    Sect.  493. 
payment  or  tender  of  the  price,  pass  to  the  purchaser." 

It  is  noteworthy  that  the  arbitrator  who  stated  the  special  case 
in  that  action  found  that  it  was  the  intention  of  the  shippers 
that  the  property  in  the  cargo  should  pass  to  the  plaintiffs  upon 
the  shipment,  subject  to  a  lien  on  it  for  payment  of  the  price ; 
and  that  the  Lords  Justices,  who  were  to  be  at  liberty  to  disregard 
this  finding,  seem  to  have  declined  to  base  their  decision  upon  it. 

494.  Though  the  property  in  goods  shipped  may  have  passed  Where  pro- 

1  •  .  .  .  .  •  psrty  pESSGS 

to  the  consignee,  it  may  be  that  the  shipper  is  still  entitled  to  subject  to 
retain  possession  of  the  bill  of  lading,  or  to  take  a  bill  of  lading 
subject  to  his  own  order,  by  virtue  of  his  lien  on  the  goods  as 
vendor.  It  does  not  appear  to  have  been  decided  whether  a 
shipper  on  making  the  shipment  loses  his  lien,  and  keeps  only 
the  right  to  stop  the  goods  in  transitu, ;  or  whether  he  may  keep 
the  bill  of  lading,  or  negotiate  it  for  the  purpose  of  protecting  his 
claim  for  the  price  of  the  goods. 

Such  a  question  might  arise,  for  example,  where  the  shipment 
had  been  on  a  sale  of  specific  goods,  or  had  been  made  with  the 
intention  of  passing  the  property  (u). 

Or  a  somewhat  similar  case  would  be  where  the  goods  have 
been  shipped  by  an  agent  who  has  purchased  them  for  the 
consignee  and  has  himself  paid  for  them  (x).  Speaking  with 
reference  to  a  case  of  the  latter  kind,  Cockbum,  C.  J.,  said  (y): 
"  It  strikes  me  as  a  possible  view  of  the  case  that  it  may  well  be 
contended  that  the  property  in  the  goods  would  at  once  pass  to 
the  consignee ;  but  then,  inasmuch  as  the  agent  has  paid  the 
money  by  means  of  which  the  goods  have  been  obtained  for  the 
principal,  the  case  might  be  treated  as  altogether  analogous  to 
the  case  of  seller  and  buyer ;  and  as  the  seller  of  goods  has  a 
lien  upon  them  for  the  price  until  he  is  paid,  so  the  agent, 
laying  out  his  money  on  the  goods  for  his  principal,  ought  by 
analogy  to  have  a  lien  upon  the  goods  until  he  has  been  repaid 
the  money  which  he  has  laid  out  in  the  purchase  of  them."  And 
the  Chief  Justice  seems  to  have  assumed  that  the  agent  might 
on  that  view  control  the  disposal  of  the  bill  of  lading. 

(m)  See  Brown  v.   Hare,    (1858)    29  (a;)  See  Jenkyns  v.  Brown,  (1849)  19 

L.  J.,  Ex.  6  ;  27  L.  J.,  Ex.  372  ;  4  H.  &  L.  J.,  Q.  B.  286 ;  14  Q.  B.  496. 
N.  822;  Mirabita  v.  Imperial  Ottoman  {y)  In   Shepherd  o.  Harrison,  (1869) 

Bank,  supra.  L.  E.,  4  Q.  B.  196,  at  p.  205. 
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Sect.  495. 

Shipment  by- 
agent  who 
has  paid  for 
goods. 


Where  bill 
of  lading 
obtained 
fraudulently 
by  owner  of 


Title  of 
assignee. 


495.  But  it  seems  doubtful  whether,  in  such  a  case  as  the  last, 
the  agent  is  not  really  a  vendor,  in  whom  the  property  will  still 
remain,  if  he  keeps  control  of  the  bill  of  lading  {z).  Mellish,  L.  J., 
delivering  the  judgment  of  the  Court  of  Appeal  in  Banner,  Ex 
parte,  Tappenbeck,  In  re  (a),  also  a  case  of  a  shipment  by  an 
agent,  said  :  "  Where,  however,  an  agent  in  one  country  purchases 
goods  on  account  of  his  principal,  and  consigns  them  to  him  in 
another  country,  if  the  agent  allows  the  property  in  the  goods 
and  the  possession  of  the  goods  to  pass  to  his  principal,  the 
goods  become  the  absolute  property  of  the  principal,  and  the 
agent,  in  the  absence  of  an  express  agreement  to  the  contrary, 
has  no  lien  or  charge  upon  them  in  the  hands  of  his  principal. 
Nor  does  it,  in  our  opinion,  in  the  absence  of  fraud,  make  any 
difference  that  the  agent  draws  a  bill  upon  his  principal  for  the 
express  purpose  of  obtaining  payment  of  the  price  of  the  goods, 
and  that  the  principal  refuses  to  accept  the  bill,  unless  the  agent 
has  taken  the  precaution  of  making  the  goods  by  the  bill  of 
lading  deliverable  to  his  own  order,  and  has  transmitted  the  bill 
of  lading  to  an  agent  of  his  own,  with  directions  not  to  hand  it 
over  to  the  principal  unless  the  bill  of  exchange  is  accepted. 
We  think  that  the  right  of  an  agent  in  such  a  case  over  the 
goods,  as  against  his  principal,  is  the  same  as  that  of  a  vendor 
as  against  a  purchaser." 

496.  Where  the  negotiator  of  the  bill  of  lading  owns  the  property 
in  the  goods,  the  fact  that  he  has  obtained  possession  of  the  bill  of 
lading,  from  the  person  rightfully  entitled  to  have  it,  by  a  fraud  will 
not  prejudice  the  rights  of  one  who  has  bought  the  goods  from 
him,  and  has  innocently  taken  a  transfer  of  the  bill  of  lading  {h). 
But  if  the  person  rightfully  entitled  to  hold  the  bill  of  lading  has 
been  deprived  of  it  without  his  consent,  as  if  it  were  stolen,  it 
would  seem  that,  apart  from  the  Factors  Act,  1889,  no  title  to 
keep  it,  or  to  the  possession  of  the  goods,  could  be  transferred. 

In  Pease  v.  Gloahec(6),  the  Judicial  Committee  referred  to  the 


(ir)  See  Feise  v.  Wray,  (1802)  3  East, 
93;  Ireland  c.  Livingstone,  (1872)  41 
L.  J.,  Q.  B.  201  ;  L.  E.,  5  H.  L.  395  ; 
1  Asp.  M.  C.  389  ;  and  per  Brett,  M.  R., 
Miles,  Ex  parte,  Isaacs,  In  re,  (1885)  54 
L.  J.,  Q.  B.  566  ;  15  Q.  B.  D.  39,  p.  42. 
Cf.  Cassaboglon  v.  Gibb,  (1883)  51  L.  J., 
Q.  B.  593  ;  52  L.  J.,  Q.  B.  538  ;  9  Q.  B. 


D.  220  ;  11  Q.  B.  D.  797.  The  agent 
has  at  any  rate  the  right  of  stoppage  in 
transitu :  infra,  s.  525. 

(o)  (1876)  2  Ch.  D.  278,  at  p.  287. 

(ft)  Pease  v.  Gloahec,  (1866)  35  L.  J., 
P.  C.  66  ;  L.  R.,  1  P.  C.  219  ;  3  Moo.  P. 
C.  (N.  s.)  556  ;  Br.  &  L.  449. 
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ruling  in  Kingsford  v.  Merry  (c),  that  "when  a  vendee  obtains    Sect.  496. 

possession  of  a  chattel  with  the  intention,  by  the  vendor,  to 

transfer  both  the  property  and  possession,  although  the  vendee 

has  committed  a  false  and  fraudulent  misrepresentation  in  order 

to  effect  the  contract  or  obtain  the  possession,  the  property  vests 

in  the  vendee  until  the  vendor  has  done  some  act  to  disaffirm 

the  transaction,  and  the  legal  consequence  is,  that  if  before  the 

disaffirmance  the  fraudulent  vendee  has  transferred  either  the 

whole  or  a  partial  interest  in  the  chattel  to  an  innocent  transferee, 

the  title  of  such  transferee  is  good  against  the  vendor." 

And  they  then  proceeded  as  follows :  "  Although  this  case  was 
reversed  in  the  Exchequer  Chamber  (d),  yet  it  was  upon  a  ground 
which  did  not  affect  the  rule  of  law  above  laid  down,  but  made  it 
inapplicable,  because  in  the  judgment  of  the  Court  the  relation  of 
vendor  and  vendee  did  not  exist  between  the  owner  of  the  goods 
and  the  fraudulent  possessor.  Here  the  possession  was  not  only 
united  to  the  previous  ownership,  with  the  consent  (however 
obtained)  of  the  person  temporarily  entitled  to  it,  but  transferred 
for  the  express  purpose  of  giving  to  the  owner  absolute  dominion 
over  his  own  property.  An  ownership,  which  was  at  the  time  per- 
fect at  law,  though  voidable  as  to  part,  viz.,  the  possession,  cannot 
in  principle  be  treated  differently  from  an  ownership  voidable  as 
to  the  whole,  but  in  the  interim  protected  by  the  interposition  of 
a  bond  fide  purchaser  for  valuable  consideration." 

497.  There.have  been  great  differences  of  opinion  among  learned  sfiect  of 
judges  as  to  the  legal  effect  of  a  transfer  of  a  bill  of  lading,  duly  brn'^o/iading. 
indorsed,  in  regard  to  the  vesting  of  the  property  in  the  goods. 
On  the  one  hand,  the  view  appears  to  have  been  that  where 
there  has  been  a  real  transfer  of  the  bill  of  lading,  not  a  mere 
handing  to  an  agent,  nor  a  possession  obtained  by  a  thief,  the 
property  in  the  goods,  as  well  as  the  right  to  possession,  follows 
the  bill  of  lading. 

On  the  other  hand,  the  view  now  established  is  that  the  bill  of 
lading  merely  represents  the  goods,  not  the  right  to  them ;  and 
that  possession  of  it  is  only  equivalent  to  a  physical  possession  of 
them.  The  right  of  property  in  the  goods  depends  upon  the 
transaction  between  the  parties,  of  which  the  transfer  of  the  bill 
of  lading  may  or  may  not  have  been  an  incident. 

'   (c)  (1856)  25  L.  J.,  Ex.  166  ;  11  Ex.  {d)  (1856)  26  L.  J.,  Ex.  83  ;  1  H.&N. 

577.  503. 
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Sect.  497. 


Transfer  to 
bankers. 
Pledge  or 
mortgage  ? 


Such  a  transfer  indicates  nothing  more  than  a  delivery  of  the 
goods  would  do  (e).  It  may  have  accompanied  a  sale  of  the 
goods;  or  it  may  have  been  given  to  complete  a  pledge;  or, 
again,  merely  to  enable  an  agent  to  obtain  delivery, 

498.  This  question  has  been  repeatedly  raised  in  connection 
with  transfers  of  bills  of  lading  to  bankers,  as  security  for 
advances  made  to  the  owners  of  the  goods  represented  by  the 
documents.  It  has  been  held,  on  the  one  hand,  that  the  transfer 
in  such  a  case  constitutes  a  mortgage  of  the  goods,  and,  on 
the  other  hand,  that  it  only  amounts  to  a  pledge.  In  either 
case  the  delivery  of  the  indorsed  bill  of  lading  is  a  con- 
structive delivery  of  the  goods ;  but  while  on  the  one  view 
(mortgage)  the  transferee  acquires  the  property  in  the  goods, 
on  the  other  (pledge)  he  only  becomes  entitled  to  possession 
of  them  (with  certain  powers  of  sale)  until  the  advances  are 
repaid. 

In  Barber  v.  Meyerstein  (/),  a  simple  deposit  of  a  bill  of 
lading,  made  to  secure  advances,  was  regarded  in  the  Common 
Pleas  and  in  the  Exchequer  Chamber  as  a  pledge.  WiUes,  J., 
expressly  laid  it  down  that  it  "  was  not  the  case  of  a  sale,  but 
simply  a  pledge  to  Meyerstein"  (g).  But,  in  the  House  of  Lords, 
the  deposit  was  regarded  as  a  mortgage;  having  the  effect  of 
passing  "  the  whole  and  complete  ownership  of  the  goods  "  (h). 
The  decision  did  not,  however,  turn  on  this  question;  for  in 
each  Court  it  was  held  that  the  bill  of  lading  had  effectually 
carried  the  right  of  possession  to  the  plaintiff;  which  was  all 
that  he  needed. 

In  Mirabita  v.  Imperial  Ottoman  Bank(i),  the  Court  of  Appeal 
held  that  a  transfer  of  bills  of  lading  to  bankers  with  bills  drawn 
against  the  cargo,  and  discounted  by  the  bank,  did  not  pass  the 
property  in  the  goods  to  them.  For  the  intention  had  been  that 
the  bank  should  give  up  the  bills  of  lading  to  the  intended 
consignee  upon  his  meeting  the  bills  of  exchange ;  and  the 
Court  held  that  the  property  passed  to  the  consignee  under  his 


(e)  See,  however,  as  to  the  effect  of 
the  transfer  as  evidence  of  a  change  of 
property,  per  Eyre,  C.  J.,  Haille  r. 
Smith,  (1796)  1  B.  &  P.  563,  at  p.  570  ; 
Dracachi  v.  Anglo-Egyptian  Nav.  Co., 
(1868)  37  L.  J.,  C.  P.  71  ;  L.  R.,  3  C.  P. 
190. 


(/)  (1870)  39  L.  J.,  C.  P.  187;  L.  B. 
2  C.  P.  38,  661  ;  L.  E.,  4  H.  L.  317. 

Cg)  (1866)  L.  R.,  2  C.  P.,  at  p.  51. 

(A)  Per  Lord  Hatherley,  (1870)  L.  B., 
4  H.  L.,  at  p.  326. 

(i)  (1878)  47  L.  J.,  Ex.  418  ;  3  Ex.  D. 
164. 
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contract  with  the  shipper-vendor,  upon  his  tendering  payment    Sect.  498. 
of  the  bills. 

In  Glyn  v.  East  and  West  India  Dock  Co.  (/c)  there  was  again 
a  conflict  of  opinion  on  the  point.  Bills  of  lading  had  there 
been  deposited  with  bankers  to  secure  an  advance  under  a  letter 
of  charge,  which  ran  as  follows : — "  May  15th,  1878.  We  beg 
to  apply  for  an  advance  of  13,000Z.,  to  be  repaid  on  or  before  the 
15th  of  July,  1878,  on  bills  of  lading  in  schedule  overleaf,  to  be 
lodged  with  you  as  collateral  security.  We  may,  with  your  con- 
sent, substitute  other  bills  of  lading  for  all  or  any  of  the  bills  of 
lading  now  lodged  by  us.  We  further  agree  that  the  total  of 
our  indebtedness  to  you  in  respect  to  this  advance  and  any  other 
advances  from  you  to  us  on  bills  of  lading,  or  any  other  account, 
shall  be  regarded  as  collaterally  secured  by  all  bills  of  lading 
lodged  by  us  with  you  and  in  your  possession  from  time  to  time. 
In  event  of  default  being  made  in  payment  of  this  or  any  other 
advance  from  you  to  us  at  due  date,  or  in  other  case  of  need,  you 
are  at  liberty  to  realize  all  the  produce  represented  by  the  bill  of 
lading  in  your  possession,  &c." 

In  the  Court  of  Appeal,  Brett,  L.  J.,  said:  "  The  legal  effect  of 
the  transaction,  in  my  opinion,  was,  that  by  the  indorsement  of 
the  bill  of  lading  the  legal  property  in  the  sugar  was  transferred 
to  the  plaintiffs,  and  as  between  them  and  Cottam,  Morton  &  Co. 
(the  assignors),  a  legal  right  to  the  immediate  actual  possession 
of  the  sugar  by  the  plaintiffs  on  the  arrival  of  the  ship ;  but  by 
the  letter  of  charge  there  was  left  to  Cottam,  Morton  &  Co.  an 
equitable  right  to  resume  the  legal  and  absolute  ownership  of 
the  sugar  on  repayment  of  the  advance,  and  an  equitable  right 
that  the  plaintiffs  should  not  for  a  specified  time  exercise  any 
rights  of  ownership  over  the  sugar,  but  that  Cottam,  Morton  &  Co. 
might  exercise  any  such  rights,  which  would  not  be  inconsistent 
with  the  validity  of  the  plaintiff's  security  "  (J). 

Baggallay,  L.  J.,  said  it  was  unquestionable  that  "  the  effect  of 
the  delivery  by  Messrs.  Cottam  to  the  plaintiffs,  on  the  15th  of 
May,  of  the  indorsed  bill  of  lading,  the  other  parts  of  the  original 
set  of  three  not  having  been  previously  dealt  with,  was  to  pass  to 
the  plaintiffs  the  property  represented  by  it,  and  to  confer  upon 
them  the  right  to  the  possession  of  such  goods  upon  the  arrival 

[k]   (1882)  50  L.  J.,  Q.  B.  62  ;  52  L.  J.,   475 ;  7  A.  C.  591  ;  4  Asp.  M.  C.  580. 
Q.  B.  146 ;  5  Q.  B.  D.  129  ;  6  Q.  B.  D.    (I)   (1880)  6  Q.  B.  D.,  at  p.  480. 
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Sect.  498.     of  the  Mary  Jones  in  the  port  of  London,  subject,  nevertheless, 
to  the  payment  of  the  freight  due  to  the  shipowner  "  (m). 

On  the  other  hand,  Bramwell,  L.  J.,  took  the  contrary  view : 
"  I  do  not  think  that  the  property  in  the  sugars  was  passed  to 
the  plaintiffs  with  an  equity  of  redemption,  or  some  other  equity, 
in  Cottam  &  Co.  I  think  that  what  took  place  was  a  pledge  at 
common  law,  with  a  right  in  the  plaintiffs  to  sell  in  certain  events, 
and,  with  a  common  law  right  to  redeem  in  Gottam  &  Co.  I 
think  if  there  had  been  instead  of  a  symbolical  an  actual  delivery 
of  goods  from  Cottam  &  Co.  to  the  plaintiffs,  on  the  same  terms, 
as,  for  instance,  of  a  case  of  diamonds,  the  general  property 
would  not  have  been  transferred,  but  would  have  remained  in 
Cottam  &  Co.,  the  plaintiffs  having  only  a  special  property  and 
right  of  possession  "  (ra). 

In  the  House  of  Lords  this  point  was  not  much  discussed; 
Lord  Blackburn  thought  it  unnecessary  to  express  an  opinion 
upon  it.  He  said :  "  Either  way  the  bankers  had  a  legal  pro- 
perty, and  at  law  the  right  to  possession,  subject  to  the  ship- 
owner's lien,  and  were  entitled  to  maintain  an  action  against 
any  one  who,  without  justification  or  legal  excuse,  deprived  them 
of  that  right "  (o).  The  right  of  possession  would  have  sufficed 
for  the  plaintiffs,  had  the  action  not  been  defective  on  other 
grounds. 

SeweUi).  499.  But  in  Sewell  v.  Burdick  (j?),  where  the  question  was 

™  ^°  '  whether  bankers  to  whom  a  bill  of  lading  had  been  indorsed 

were  liable  under  the  bill  of  lading  contract,  it  seems  to  have 
been  conclusively  laid  down  by  the  House  of  Lords  that  the 
effect  of  an  indorsement  must  be  ascertained,  in  each  case,  by 
reference  to  the  intention  with  which  it  was  made.  The  bill  of 
lading  there  had  been  indorsed  by  the  shipper  in  blank,  and 
deposited  by  him  with  the  bankers  as  security  for  a  loan.  Field,  J., 
who  tried  the  case,  found  that  the  intention  was  to  pledge  the 
goods  only ;  to  give  the  bankers  control  over  the  possession  of 
them,  but  to  leave  the  general  property  with  the  shipper.  He 
accordingly  gave  judgment  against  the  claim  for  freight  made  by 
the  shipowner  against  the  bankers. 

(m)  6  Q.  B.  D.,  at  p.  498.  Q.  B.  D.  363  ;  13  Q.  B.  D.  159  ;  10  A.  0. 

(»)  6  Q.  B.  D.,  at  p.  490.  74  ;  5  Asp.  M.  C.  376.     See  the  case  dis- 

(o)  (1882)  7  A.  C,  p.  606.  cussed  supra,  h.  66. 

ip)  (1884)  54  L.  J.,  Q.  B.  156 ;   10 
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This  was  reversed  by  the  Court  of  Appeal  on  the  ground  that    Sect.  499. 
the  indorsement  of  the  bill  of  lading,  as  security,  necessarily 
passed  the  legal  property  in  the  goods  to  the  indorsee,  leaving 
only  an  equitable  interest  in  them  in  the  shipper. 

Bowen,  L.  J.,  however,  dissented  from  this  view,  and  he  laid  Intention  the 
down  clearly  the  principle  which  was  afterwards  adopted  upon 
this  point  by  the  House  of  Lords.  He  said(g'): — "What  pro- 
perty, if  any,  in  a  cargo  afloat  passes  upon  delivery  of  an 
indorsed  bill  of  lading  appears  to  me  to  be  a  question  of  fact  in 
each  case  that  depends,  so  far  as  the  rights  between  themselves 
of  the  immediate  parties  are  concerned,  on  the  express  or  implied 
agreement  between  them.  The  owner  of  merchandise  may  do 
whatever  he  pleases  with  his  goods  ;  he  may  sell  them,  or  mort- 
gage them,  or  pledge  them.  It  is  a  pure  question  of  bargain 
whether  he  delivers  them  upon  terms  which  part  with  the  entire 
beneficial  interest  in  them,  or  which  part  with  the  entire  legal 
interest  reserving  an  equitable  right  to  himself,  or  which  part 
with  a  special  property  only  in  them,  reserving  to  himself  the 
general  and  absolute  property  at  law.  The  freedom  of  disposi- 
tion, which  owners  of  property  possess  when  their  property  is  on 
shore,  belongs  to  them  equally  when  it  is  afloat.  They  can,  if 
they  please,  sell  the  bill  of  lading,  or  transfer  it  upon  terms 
which  amount  either  to  a  mortgage  or  to  a  pledge.  For  a  bill 
of  lading  is  a  symbol  of  the  goods  themselves.  The  cargo  being 
at  sea,  no  actual  delivery  of  it  is  possible  before  the  ship  arrives. 
During  this  period  of  flotation  and  transit  the  bill  of  lading 
becomes  and  remains  the  token  or  symbol  of  the  goods,  and  the 
delivery  and  indorsement  of  the  bill  of  lading  is  equivalent,  so 
far  as  the  passing  of  property  is  concerned,  to  a  symbolical 
delivery  of  the  goods.  Upon  principle  and  reason,  therefore, 
apart  from  authority,  one  would  suppose  that  it  is  to  the  agree- 
ment between  the  original  parties  that  we  ought  to  look  if  we 
wish  to  discover  the  effect  as  between  themselves  of  a  delivery  of 
the  indorsed  bill  of  lading,  just  as  it  is  to  the  agreement  between 
them  that  we  should  look  to  determine  the  legal  consequences 
that  follow  on  the  corporate  delivery  of  the  goods.  We  should 
expect  in  some  cases  to  find  that  the  entire  property  had  passed ; 
in  others,  that  there  had  been  some  different  arrangement"  (r). 

(?)  (1884)  13  Q.  B.  D.,  p.  170.  Poynter,   64  L.  J.,  P.   C.  27 ;    (1895) 

()■)  Cf.    North    "Western    Bank     v.      A.  C.  56. 

0. — C.  T   T 
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Sect.  500.        500.  Though  the  ordinary  manner  of  transferring  goods  repre- 

Assignment  of  ssnted  by  a  bill  of  lading  is  by  indorsement  and  deli-very  of  the 

tonsfeT'of """^  bill  of  lading  itself,  it  seems  clear  that  the  rights  of  property  in 

ae  biU  of        jjj^g  goods  may  be  completely  assigned  to  another  without  any 

assignment  or  delivery  of  the  bill  of  lading  at  all ;  and,  therefore, 

subject  to  the  Factors  Act,  that  if  the  owner  of  the  property  in 

the  goods  assigns  them  to  A.  without  a  transfer  of  the  bill  of 

lading,  and  afterwards  transfers  the  bill  of  lading  toB.,  the  latter 

will  have  no  right  to  the  goods  as  against  A.,  except,  perhaps,  in 

respect  of  the  lien  of  the  original  owner,  if  any. 

"  If  the  intention  of  the  parties  to  pass  the  property,  whether 
absolute  or  special,  in  certain  ascertained  chattels,  is  established, 
and  they  are  placed  in  the  hands  of  a  depository,  no  matter 
whether  such  depository  be  a  common  carrier  or  shipmaster  em- 
ployed by  the  consignor  or  a  third  person,  and  the  chattels  are  so 
placed  on  account  of  the  person  who  is  to  have  that  property,  and 
the  depository  assents,  it  is  enough,  and  it  matters  not  by  what 
documents  this  is  effected.  Nor  is  it  material  whether  the  person 
who  is  to  have  the  property  be  a  factor  or  not,  for  such  an 
agreement  may  be  made  with  a  factor  as  well  as  any  other 
individual "  (s). 

"  I  take  this  opportunity  of  saying  that  I  think  there  is  some 
inaccuracy  of  expression  in  the  statute.  It  recites  that '  by  the 
custom  of  merchants  a  bill  of  lading  being  transferable  by  indorse- 
ment the  property  in  the'goods  may  thereby  pass  to  the  indorsee.' 
Now  the  truth  is,  that  the  property  does  not  pass  by  the  indorse- 
ment, but  by  the  contract  in  pursuance  of  which  the  indorsement 
is  made.  If  a  cargo  afloat  is  sold,  the  property  would  pass  to  the 
vendee,  even  though  the  bill  of  lading  was  not  indorsed.  I  do  not 
say  that  the  vendor  might  not  retain  a  lien,  nor  that  the  non- 
indorsement  and  non-handing  over  of  the  bill  of  lading  would  not 
have  certain  consequences.  My  concern  is  to  show  that  thep'o- 
perty  passes  by  the  contract.  So  if  the  contract  was  one  of  security 
— what  would  be  a  pledge  if  the  property  was  handed  over — aeon- 
tract  of  hypothecation,  the  property  would  be  bound  by  the  con- 
tract, at  least  as  to  all  who  had  notice  of  it,  though  the  bill  of 
lading  was  not  handed  over"  (t). 

(«)  Per   Parke,    B.,    Bryans   v.  Mx,      Burdick,  (1884)  10  A.  C.  74,  at  p.  105. 

(1839)  4  M.  &  W.  775,  at  p.  791.  See   Dick   v.   Lumsden,    (1792)  Peake, 

(t)  Per    Lord    Bramwell     SeweU    «.      N.  P.  C.  189  ;  Davis  v.  Keynolds,  (1815) 
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501.  The  bill  of  lading  continues  in  force  as  a  document  of  title,     Sect.  501. 
by  which  symbolical  delivery  of  the  goods  may  be  made,  "  at  least  Bill  of  lading 
so  long  as  complete  delivery  of  the  possession  of  the  goods  has  dooumenTof 
not  been  made  to  some  person  having  a  right  to  claim  them  title  i^ntil 
under  it  "  (u). 

A  quantity  of  cotton  was  consigned  to  one  Abraham,  but  bills 
had  been  drawn  against  it,  and  when  the  cotton  arrived  in  London 
those  bills  lay  in  the  hands  of  bankers,  who  also  held  as  security 
the  whole  set  of  three  bills  of  lading  which  represented  the  cotton. 
The  cotton  was  landed  at  a  sufferance  wharf,  subject  to  a  "  stop  " 
for  the  freight.  On  February  9th  Abraham  instructed  Barber  & 
Co.  to  sell  the  cotton,  and  they  took  samples  of  it  at  the  wharf. 
On  March  4th  Abraham  obtained  an  advance  from  Meyerstein, 
and  therewith  paid  off  the  bank  and  obtained  the  three  bills  of 
lading,  two  of  which  he  on  the  same  day  deposited  with  Meyer- 
stein as  security.  On  the  6th  and  7th  of  March  Abraham  obtained 
advances  from  Barber  &  Co.  against  the  cotton,  depositing  with 
them  the  third  bill  of  lading,  and  he  paid  the  freight.  Afterwards 
Barber  &  Co.  got  possession  of  the  cotton.  It  was  held  that 
Meyerstein  was  entitled  to  claim  it  from  them.  The  landing, 
subject  to  the  stop  for  freight,  was  not  a  complete  delivery  of  the 
goods,  so  as  to  put  an  end  to  the  force  of  the  bill  of  lading  as  an 
instrument  of  transfer  (x). 

The  judgments  in  that  case  went  further  upon  this  point  than 
was  actually  required  for  the  decision,  and  show  that  even  if  there 
be  no  stop  for  freight  the  bill  of  lading  continues  in  force  after 
the  landing  of  the  goods,  until  there  has  been  an  actual  or  con- 
structive delivery  of  them  under  the  bill  of  lading. 

Martin,  B.,  delivering  the  judgment  of  the  Exchequer  Chamber, 
said :  "  For  many  years  past  there  have  been  two  symbols  of  pro- 
perty in  goods  imported — the  one,  the  bill  of  lading ;  the  other, 
the  wharfinger's  certificate  or  warrant  (y) .  Until  the  latter  is  issued 
by  the  wharfinger  the  former  remains  the  only  symbol  of  property 

4  Camp.  267  ;  1  Stark  115  ;  Nathan  r.  (y)  A  wharfinger's  or  warehouseman's 

Giles,  (1814)  5  Taun.  558  ;  1  Marsh  226  ;  certificate  or  warrant  is  not  a  symbol  of 

Meyer  v.  Sharpe,  (1813)  5  Taun.  74.  the  goods  in  the  same  sense  as  a  bill  of 

(p)  Per    WiUes,    J.,    Meyerstein    v.  lading  is;  it  does  not  generally  carry 

Barber,  (1866)  L.  R.,  2  C.  P.,  at  p.  53.  constructive    possession    with    it ;    see 

(»)  Meyerstein   u.  Barber,  (1870)  39  Farina  «.  Home,  (1846)  16  L.  J.,  Ex.  73; 

L.  J.,  C.  P.  187  ;  L.  R.,  2  0.  P.  38,  661  ;  16  M.  &  W.  1-19  ;  Inglis  v.  Robertson,  67 

L.  R.,  4  H.  L.  317.      Of.  Hayman  v.  L.  J.,  P.  C.  108  ;  (1898)  A.  C.  616. 
M'Lintock,  (1907)  S.  C.  936. 

T  T  2 
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^^''*-  ^Q^-  in  the  goods."  And  the  Lord  Chancellor  (Lord  Hatherley)  said : 
"  In  the  case  of  goods,  which  are  at  sea,  being  transmitted  from 
one  country  to  another,  you  cannot  deliver  actual  possession  of 
them  ;  therefore  the  bill  of  lading  is  considered  to  be  a  symbol  of 
the  goods,  and  its  delivery  to  be  a  delivery  of  them.  When  they 
have  arrived  at  the  dock,  until  they  are  delivered  to  some  person 
who  has  the  right  to  hold  them,  the  bill  of  lading  still  remains  the 
only  symbol  that  can  be  dealt  with  by  way  of  assignment  or  mort- 
gage, or  otherwise.  As  soon  as  delivery  is  made,  or  a  warrant  for 
delivery  has  been  issued,  or  an  order  for  delivery  accepted  (which 
in  law  would  be  equivalent  to  delivery),  then  those  symbols  replace 
the  symbol  which  before  existed.  Until  that  time  bills  of  lading 
are  effective  representations  of  the  ownership  of  the  goods,  and 
their  force  does  not  become  extinguished  until  possession,  or  what 
is  equivalent  in  law  to  possession,  has  been  taken  on  the  part  of  the 
person  having  a  right  to  demand  it." 

Where  delivery  had  been  made  by  the  master  improperly,  it  was 
held,  in  Scotland,  that  an  indorsee  of  the  bill  of  lading,  who  bought 
the  goods  and  took  the  indorsement  after  the  wrongful  delivery, 
could  still  sue  the  shipowner  on  the  bill  of  lading  contract.  "  The 
defender  cannot  found  upon  his  own  wrongful  act "  {z). 

Bill  of  lading       502.  Difficulty  sometimes  arises  out  of  the  practice  of  drawing 

sentation  by     ^i^^^  of  lading  in  sets.  It  is  not  usual  for  a  purchaser  of  the  goods, 

persons*  °^  ^  banker  to  Whom  they  have  been  pledged,  to  require  all  of  the 

set  to  be  transferred  to  him.  Some  signed  parts  are  thus  generally 

left  with  the  vendor  or  pledger,  and  these  may  be  negotiated  and 

used  improperly.     Bills  of  lading,  drawn  in  sets,  always  provide 

that  one  of  them  "  being  accomplished,  the  others  to  stand  void ; " 

and  it  was  formerly  held  that  when  different  parts  of  the  set  are 

presented,  by  different  holders,  the  captain  is  not  concerned  to 

examine  who  has  the  best  right,  but  has  simply  to  deliver  the  goods 

upon  one  of  them  (a).     But,  as  we  have  seen,  that  is  not  so  (&). 

When  the  master  has  notice  or  knowledge  that  more  than  one  of 

the  set  have  been  negotiated,  he  must  ascertain  who  is  the  rightful 

owner,  and  deliver  to  him  ;  -or  else  he  should  interplead  (c). 

Presentation        If,  however,  one  part  of  the  bill  of  lading  onlv  be  presented, 

of  one  part  to  o          ./          x- 

suEnt"^              («)  Pirie  i>.  Warden,  (1871)  8  So.  L.  E.  364,  n. 

360  ;  and  see  Bristol,  &c.  Bank  v.  Mid-  (b)  Supra,  s.  469. 

land  Rail.  Co.,  (1891)  2  Q.  B.  652.  (c)  Glyn  r.  E.  &  W.  India  Dock  Co. 

(a)  Fearon  r.  Bowers,  (1753)  1 H.  Bl.  (1882)  52  L.  J.,  Q.  B.  U6  ;  7  A.  C.  591. 
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although  it  be  not  that  marked  "First"  of  the  set,  and  if  the    Sect.  503. 

master  has  no  knowledge  that  any  other  part  has  been  indorsed,  he 

may  properly  and  safely  deliver  in  accordance  with  the  indorsement 

and  holding  of  the  part  presented,  without  inquiry  as  to  the  others. 

"  It  would  be  neither  reasonable  nor  equitable,  nor  in  accordance 

with  the  terms  of  such  a  contract,  that  an  assignment,  of  which  the 

shipowner  has  no  notice,  should  prevent  a  bona  fide  delivery  under 

one  of  the  bills  of  lading,  produced  to  him  by  the  person  named  on 

the  face  of  it  as  entitled  to  delivery  (in  the  absence  of  assignment), 

from  being  a  discharge  to  the  shipowner.     Assignment,  being  a 

change  of  title  since  the  contract,  is  not  to  be  presumed  by  the 

shipowner  in  the  absence  of  notice,  any  more  than  a  change  of  title 

is  to  be  presumed  in  any  other  case  when  the  original  party  to  a 

contract  comes  forward  and  claims  its  perf ormance,|the  other  party 

having  no  notice  of  anything  to  displace  his  right.  He  has  notice 

indeed,  that  an  assignment  is  possible,  but  he  has  no  notice  that  it 

has  taken  place.     There  is  no  proof  of   any  mercantile  usage 

putting  the  shipowner,  in  such  a  case,  under  an  obligation  to 

inquire  whether  there  has  in  fact  been  an  assignment  or  not ; 

and,  in  the  absence  of  such  usage,  I  am  of  opinion  that  it  is  for 

the  assignee  to  give  notice  of  his  title  to  the  shipowner,  if  he 

desires  to  make  it  secure,  and  not  for  the  shipowner  to  make  any 

such  inquiry  "  {d). 

503.  Further,  it  is  not  necessary  to  the  effectiveness  of  a  con-  indorsement 
structive  delivery  of  the  goods,  by  means  of  the  bill  of  lading,  that  assignee  ^"^    ° 
more  than  one  part  of  the  "  set "  should  be  indorsed  or  delivered,  sufficient. 
Where  one  part  has  passed  the  indorsee's  title  to  the  goods  under 
the  assignment  to  him  is  perfected,  so  far  as  constructive  delivery 
of  possession  can  make  it  so,  as  against  any  subsequent  indorsee 
of  another  part  or  parts  of  the  "  set " ;  even  though  the  latter 
should  obtain  actual  possession  of  the  goods  (e). 

In  Sanders  v.  Maclean  (/)  the  question  was  raised  whether  a 
purchaser  of  goods,  to  be  paid  for  against  bills  of  lading,  might 
refuse  to  accept  and  pay  upon  two  parts  only  out  of  a  set  of  three 
bills  of  lading.     The  Court  of  Appeal  held  that  a  tender  of  two 

(<r)  Per  Lord  Selbome,   7  A.  C,  at  (1872)  L.  E.,  8  Ch.  16  ;  Caldwell «.  Ball, 

p.  596.  (1786)  1  T.  E.  205. 

(e)  Barber  v.  Meyerstein,   (1870)  39  (/)  (1883)   52  L.  J.,  Q.  B.  481 ;  11 

L.  j.,  C.  P.  187  ;  L.  E.,  2  C.  P.  38,  661  ;  Q.  B.  D.  327. 
L.  E.,  4  H.  L.  317  ;  Gilbert  v.  Guignon, 
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Sect.  503.     parts  to  a  purchaser  is  sufficient,  where  the  third  part  has  not 
been  dealt  with. 

Brett,  M.  E.,  there  said  (g),  "If  only  one  copy  of  a  bill  of 
lading  has  been  indorsed,  it  is  plain  and  known  law  that  the 
delivery  to  that  copy  so  indorsed,  with  an  intention  to  pass  the 
property  in  the  goods,  passes  the  property,  and  will  entitle  the 
person  to  whom  it  is  delivered  to  demand  possession  of  the  goods 
on  their  arrival ;  and  it  is  also  known  law  that  if  it  be  so  indorsed 
the  person  to  whom  it  is  so  delivered  can,  by  indorsement  for 
value,  pass  the  property  to  somebody  else  ;  and,  if  that  one 
copy  of  the  bill  of  lading  is  the  first  which  is  indorsed,  it  passes 
the  property,  so  that  no  subsequent  indorsement  of  any  other 
of  the  copies  will  have  any  effect  upon  the  property  in  the 
goods." 

Factors  Act,         604.  The  common  law  has  been  much  modified  by  the  Factors 

1  Don 

Acts.  The  Act  now  in  force  is  the  Factors  Act,  1889  (52  &  53 
Vict.  c.  45),  which  repeals  the  earlier  Acts  having  the  same  name, 
viz.,  4  Geo.  IV.  c.  83,  6  Geo.  IV.  c.  94,  5  &  6  Vict.  c.  39,  and 
40  &  41  Vict.  c.  39.  The  following  are  the  important  clauses  of 
the  Act : — 

1.  For  the  purposes  of  this  Act — 

(1.)  The   expression    "  mercantile   agent "  shall  mean   a  mercantile 
agent  having  in .  the  customary  course  of  his  business  {h)  as 
such  agent  authority  either  to  sell  goods,  or  to  consign  (i) 
goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise 
money  on  the  security  of  goods  : 
(2.)  A  person  shall  be  deemed  to  be  in  possession  of  goods,  or  of  the 
documents  of  title  to  goods,  where  the  goods  or  documents 
are  in  the  actual  custody,  or  are  held  by  any  other  person 
subject  to  his  control  or  for  him  or  on  his  behalf  {h)  : 
(3.)  The  expression  "goods"  shall  include  wares  and  merchandise: 
(4.)  The  expression  "document  of  title"  shall   include   any  bill  of 
lading,    dock   warrant,    warehouse-keeper's    certificate,    and 
warrant  or  order  for  the  delivery  of  goods  {I),  and  any  other 
0)  11  Q.  B.  D.,  at  p.  334.  5  A.  C.  684. 

(Ji)  See  Hastings  r.  Pearson,  62  L.  J.,  Qi)  Where  document  already  pledged 

Q.  B.  75  ;  (1898)  1  Q.  B.  62,  distinguished      and  transferred  for  part  of  its  value : 
in  Oppenheimer  r.    Attenborough,   77      Portalis  v.  Tetley,  (1867)  37  L.  J.,  Ch. 
L.  J.,  K.  B.  209  ;  (1908)  1  K.  B.  221  ;  IS       139  ;  L.  E.,  5  Eq.  140. 
Com.Ca.  125;24T.  L.E.  115.     See  also  (0  Not    necessarily    specific   goods: 

Waddington  v.  Neale,  (1907)  23  T.  L.  E.  Vickers  v.  Hertz,  (1871)  L.  K.,  2  H.  L. 
^'''t-  (Sc.)  113. 

(0  See  City  Bank  i:  Barrow,  (1880) 
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document  used  in  the  ordinary  course  of  business  («i)  as  proof    Sect.  504. 
of  the  possession  or  control  of  goods,  or  authorizing  or  pur- 
porting  to  authorize,  either  by  indorsement  or  by  delivery, 
the  possessor  of  the  document  to  transfer  or  receive  goods 
thereby  represented : 

(5.)  The  expression  "pledge"  shall  include  any  contract  pledging, 
or  giving  a  lien  or  security  on  goods,  whether  in  consideration 
of  an  original  advance,  or  of  any  further  or  continuing  ad- 
vance, or  of  any  pecuniary  liability  : 

(6.)  The  expression  "  person "  shall  include  any  body  of  persons 
corporate  or  unincorporate. 

Dispositions  hy  Mercantile  Agents. 

2. — (1.)  Where  a  mercantile  agent  is,  with  the  consent  of  the  owner, 
in  possession  of  goods  (ra),  or  of  the  documents  of  title  to  goods,  any 
sale,  pledge  (o),  or  other  disposition  of  the  goods,  made  by  him  when 
acting  in  the  ordinary  course  of  business  of  a  mercantile  agent  (p),  shall, 
subject  to  the  provisions  of  this  Act,  be  as  valid  as  if  he  were  expressly 
authorized  by  the  owner  of  the  goods  to  make  the  same  :  provided  that 
the  person  taking  under  the  disposition  acts  in  good  faith,  and  has  not 
at  the  time  of  the  disposition  notice  that  the  person  making  the 
disposition  has  not  authority  to  make  the  same  (g). 

(2.)  Where  a  mercantile  agent  has,  with  the  consent  of  the  owner, 
been  in  possession  of  goods,  or  of  the  documents  of  title  to  goods,  any 
sale,  pledge,  or  other  disposition,  which  would  have  been  valid  if  the 
consent  had  continued,  shall  be  valid  notwithstanding  the  determina- 
tion  of  the   consent :   provided  that   the   person    taking    under    the 

(to)  This  definition  repeats  that  of  the  (1907)  2  K.  B.  50;   12  Com.  Ca.  289; 

Factors  Act,  1842.     It  does  not  cover  a  23  T.  L.  E.  ilO  ;  but  see  per  ChanneU,  J., 

mere  receipt  for  payiient  for  goods  :  76  L.  J.,  K.  B.  276  ;  (1907)  1  K.  B.  519. 

per  Lord  Blackburn  in  Kemp  v.  Falk,  (o)  See  Waddington  v.  Neale,  (1907) 

(1882)7  A.  C.  573,  p.  585.     Cf.  astocer-  23  T.  L.  R.  464  as  to  the  meaning  of 

tificates  that  goods  are  lying  ready  for  pledge. 

shipment,  Gunn  v.  Bolckow,  (1875)  44  (^)  See      Oppeuheimer     v.    Atten- 

L.  J.,  Ch.  732 ;  L.  K.,  10  Ch.  491.  borough,  77  L.  J.,  K.  B.  209  ;  76  L.  J., 

(ra)  Where  the   possession  has  been  K.  B.  177  ;  (1908)  1  K.  B.  221  ;  (1907)  1 

obtained   by  fraud  of    the   agent,  see  K.  B.  510  ;  13  Com.  Ca.  125  ;  24  T.  L.  R. 

Sheppard  v.  Union  Bank  of  London,  115;  this  refers  to  the  authority  which  an 

(1862)  31  L.  J.,  Ex.  154  ;  7  H.  &  N.  661  ;  ordinary  mercantile  agent  would  have, 

Baines  v.   Swainsou,   (1863)  32  L.  J.,  without  reference  to  special  restrictions 

Q.  B.  281  ;  4  B.  &  S.  270.    The  section  in  a  particular  trade,  unless  indeed  such 

applies  although  the  consent  has  been  restrictions  are  known  to  the  third  party, 

obtained  by  fraud  unless  [semble)  such  Cf.  De  Gorter  r.  Attenborough,  (1904) 

fraud   amounts  to  larceny  by  a   trick  21  T.  L.  R.  19. 

(which  must  be  distinguished  from  lar-  (g')  See    Navulshaw    r.    Browurigg, 

ceny  by  a  bailee  or  obtaining  money  by  (1852)  21  L.  J.,  Ch.  908  ;  42  E.  E.  943  ; 

false  pretences) ;  in  that  case  the  trick  2  De  G.  M.  &  G.  441  ;   Chuuder  Sein  f. 

negatives  in  law  any  consent :  Oppen-  Ryan,  (1861)  5  L.  T.  559. 
heimer  u.  Frazer,  76  L.  J.,  K.  B.  806  ; 
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Sect.  504.     disposition  has  not  at  the  time  thereof  notice  that  the  consent  has  been 
determined. 

(3.)  Where  a  mercantile  agent  has  obtained  possession  of  any  docu- 
ments of  title  to  goods  by  reason  of  his  being  or  having  been,  with 
the  consent  of  the  owner,  in  possession  of  the  goods  represented  thereby, 
or  of  any  other  documents  of  title  to  the  goods,  his  possession  of  the 
first-mentioned  document  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  with  the  consent  of  the  owner. 

(4.)  For  the  purposes  of  this  Act  the  consent  of  the  owner  shall  be 
presumed  in  the  absence  of  evidence  to  the  contrary. 

3.  A  pledge  of  the  documents  of  title  to  goods  shall  be  deemed  to  be 
a  pledge  of  the  goods  (r). 

4.  Where  a  mercantile  agent  pledges  goods  as  security  for  a  debt  or 
liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  the 
pledge,  the  pledgee  shall  acquire  no  further  right  to  the  goods  than 
could  have  been  enforced  by  the  pledgor  at  the  time  of  the  pledge  (s). 

5.  The  consideration  necessary  for  the  validity  of  a  sale,  pledge,  or 
other  disposition  of  goods,  in  pursuance  of  this  Act,  may  be  either  a 
payment  in  cash,  or  the  delivery  or  transfer  of  other  goods,  or  of  a 
document  of  title  to  goods,  or  of  a  negotiable  security,  or  any  other 
valuable  consideration ;  but  where  goods  are  pledged  by  a  mercantile 
agent  in  consideration  of  the  delivery  or  transfer  of  other  goods,  or  of  a 
document  of  title  to  goods,  or  of  a  negotiable  security,  the  pledgee  shall 
acquire  no  right  or  interest  in  the  goods  so  pledged  in  excess  of  the 
value  of  the  goods,  documents,  or  security  when  so  delivered  or 
transferred  in  exchange. 

6.  For  the  purposes  of  this  Act  an  agreement  made  with  a  mercantile 
agent  through  a  clerk  or  other  person  authorized  in  the  ordinary  course 
of  business  to  make  contracts  of  sale  or  pledge  on  his  behalf  shall  be 
deemed  to  be  an  agreement  with  the  agent. 

7. — (1.)  Where  the  owner  of  goods  has  given  possession  of  the  goods 
to  another  person  for  the  purpose  of  consignment  («)  or  sale,  or  has 
shipped  the  goods  in  the  name  of  another  person,  and  the  consignee  of 
the  goods  has  not  had  notice  that  such  person  is  not  the  owner  of  the 
goods,  the  consignee  shall,  in  respect  of  advances  made  to  or  for  the 
use  of  such  person,  have  the  same  lien  on  the  goods  as  if  such  person 

(r)  This  relates  only  to  pledges   by  Liabilities    not    ripened    into    debts : 

"mercantile  agents,"  Inglis  v.  Robert-  Macnee  v.  Gorst,  (1867)  L.  K.,  i  Bq. 

sou,  67  L.  J.,  P.  C.  108  ;  (1898)  A.  0.  315  ;    Blake  v.   Belfast   Discount   Co., 

616.  (1880)  5    L.    E.,    Ir.    410;    Jewan  f. 

(s)  Of.  under  the  old  Acts,  Learoyd  «.  Whitworth,  (1866)  36  L.  J.,  Ch.  127; 

Robinson,  (1844)  13  L.  J.,  Ex.  213  ;  12  L.  R.,  2  Eq.  692. 

M.  &  W.  745  ;    Kaltenbach  v.  Lewis,  (<)  See  City  Bank  i:  Barrow,  (1880) 

(1885)  52  L.  J.,  Ch.  881  ;  55  L.  J.,  Ch.  5  A.  C.  664. 
58  ;    24    Ch.    D.    54 ;    10   A.    G.    647. 
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were  the  owner  of  the  goods,  and  may  transfer  any  such  lien  to  another     Sect.  504. 
person. 

(2.)  Nothing  in  this  section  shall  limit  or  affect  the  validity  of  any 
sale,  pledge,  or  disposition,  by  a  mercantile  agent. 

Dispositions  by  Sellers  and  Buyers  of  Goods. 

8.  Where  a  person,  having  sold  goods,  continues,  or  is,  in  possession 
of  the  goods  or  of  the  documents  of  title  to  the  goods,  the  delivery  or 
transfer  (u)  by  that  person,  or  by  a  mercantile  agent  acting  for  him, 
of  the  goods  or  the  documents  of  title  under  any  sale,  pledge,  or  other 
disposition  thereof,  or  under  any  agreement  of  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in  good  faith  and 
without  notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the 
person  making  the  delivery  or  transfer  were  expressly  authorized  by 
the  owner  of  the  goods  to  make  the  same  {v). 

9.  Where  a  person,  having  bought  or  agreed  to  buy  goods  {to), 
obtains  with  the  consent  of  the  seller  possession  of  the  goods  or  the 
documents  of  title  to  the  goods,  the  delivery  or  transfer,  by  that  person 
or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents  of 
title,  under  any  sale,  pledge,  or  other  disposition  thereof,  or  under  any 
agreement  for  sale,  pledge,  or  other  disposition  thereof,  to  any  person 
receiving  the  same  in  good  faith  and  without  notice  of  any  lien  or 
other  right  of  the  orginal  seller  in  respect  of  the  goods,  shall  have  the 
same  effect  (x)  as  if  the  person  making  the  delivery  or  transfer  were  a 
mercantile  agent  in  possession  of  the  goods  or  documents  of  title  with 
the  consent  of  the  owner  (v). 

10.  Where  a  document  of  title  to  goods  has  been  lawfully  transferred (y) 
to  a  person  as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers 
the  document  to  a  person  who  takes  the  document  in  good  faith  and 
for  valuable  consideration,  the  last-mentioned  transfer  shall  have  the 
same  effect  for  defeating  any  vendor's  lien  or  right  of  stoppage  in 
troMsitu  as  the  transfer  of  a  bill  of  lading  has  for  defeating  the  right 
of  stoppage  in  transitu  (z). 

(u)  Pledge  to  warehouseman,  already  Q.  B.  591 ;  (1893)  2  Q.  B.  318  ;  Shenstoa 

in  possession  for  vendor,  without  fresh  i/.  Hilton,  63  L.  J.,  Q.  B.  584 ;  (1894)  2 

delivery,  not  protected  :    Nicholson  v.  Q.  B.  452  ;  Helby  v.  Matthews,  64  L.  J., 

Harper,  64  L.  J.,  Oh.  672  ;  (1895)  2  Ch.  Q.  B.  465  ;  (1895)  A.  C.  471. 

415.  (a;)  As  to  the  effect  in  defeating  the 

(v)  Sections  8  and  9  have  been  again  right  to  stop  the  goods  in  transit,  see 

enacted  by  s.  25  of  the  Sale  of  Goods  Cahn  v.   Pockett's,  &o.   Co.,  68   L.  J., 

Act,  1893.  Q.  B.  515  ;  (1899)  1  Q.  P.  643  ;  8  Asp. 

(lo)  It  is  not  necessary  that  there  be  M.  C.  516  ;  infra,  s.  536. 

a  memorandum  of  the  purchase,  satisfy-  (y)  See  Cahn  v.  Pockett's,  &c.  Co.,  68 

lug  the  Statute  of  Frauds  :   Hugill  v.  L.  J.,  Q.  B.  515  ;  (1899)  1  Q.  B.  643  ;  8 

Masker,  (1889)  58  L.  J.,  Q.  B.  171  ;  22  Asp.  M.  C.  516  ;  infra,  a.  536. 

Q.  B.  D.  364.    As  to  hire  and  purchase  («)  See,  prior  to  the  Act  of    1877, 

agreements,  see  Lee  v.  Butler,  62  L.  J.,  Jenkyns  v.  Usbome,  (1844)  13  L.  J., 
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signees 
tenants  in 
common. 


Sect.S05.  505.  A  question  of  difficulty  sometimes  arises  in  delivering 
Loss  of  marks,  goods  owing  to  their  identity  having  been  lost.  This  may  happen 
S)^*s  ^^con-  '^^^^^  goods  of  the  same  kind  belonging  to  several  different  owners 
are  carried  together,  and  the  marks  on  some  of  them  become 
obliterated;  or  where,  being  carried  in  bulk,  the  separations 
between  them  are  broken  up  ;  or  where  packages  containing  the 
goods  are  burst,  so  that  the  different  bulks,  in  parts  of  them, 
become  mixed  together.  In  such  cases  the  rule  adopted  is  that 
the  several  owners  become  tenants  in  common  in  the  confused  or 
mixed  goods,  in  proportion  to  the  quantities  which  should  have 
been  delivered  to  them  respectively.  And  a  division  of  the  goods, 
or  their  proceeds,  on  that  basis  should  be  made. 

In  Spence  v.  Union  Marine  Insurance  Co.  (a),  the  action  was 
brought  on  a  policy  on  forty-three  bales  of  cotton  shipped  in  The 
Caroline  Nasmyth,  on  a  voyage  from  Mobile  to  Liverpool,  averring 
a  total  loss.  The  vessel  had  been  wrecked  on  the  Florida  reef ; 
and  the  cargo,  of  cotton,  was  brought  into  Key  West,  all  more  or 
less  damaged,  many  of  the  bales  broken,  and  the  marks  and 
numbers  on  others  obliterated.  Some  of  the  bales  were  lost,  and 
some  so  damaged,  that  they  had  to  be  sold  at  Key  West,  the 
remainder  were  sent  on  to  Liverpool  in  another  vessel. 

Of  2,493  bales  with  which  The  Caroline  Nasmyth  sailed,  617 
arrived  in  Liverpool  in  such  a  state  that  they  could  be  identified, 
and  were  delivered  to  the  consignees  ;  1,645  were  sold  at  Liver- 
pool, the  marks  being  so  obliterated  by  sea-water  that  they  could 
not  be  identified  as  belonging  to  any  particular  consignee ;  and 
231  bales  were  either  lost  on  the  reef  or  sold  at  Key  West.  Of 
the  forty-three  bales,  in  respect  of  which  the  action  was  brought* 
only  two  could  be  identified  at  Liverpool.  These  were  delivered. 
The  plaintiffs  gave  notice  of  abandonment  of  the  forty-one  to  the 
underwriters ;  and  claimed  to  treat  them  as  totally  lost.  The 
underwriters  claimed  to  be  liable  to  the  plaintiffs  only  for  a  pro- 
portion (forty-three  to  2,493)  of  the  value  of  the  cotton  which 
was  actually  lost. 

The   considered  judgment    of   the    Court  in    favour  of  the 


C.  p.  196  ;  8  Scott,  N.  E.  505  ;  7  Man. 
&  G.  678 ;  M'Ewan  l:  Smith,  (1849)  2 
H.  L.  C.  309.  S.  10  has  in  effect  been 
re-enacted  by  s.  i7  of  the  Sale  of  Goods 
Act,  1893. 


(a)  (1868)  37  L.  J.,  C.  P.  169 ;  L.  K., 
3  C.  P.  427.  Of.  Smnrthwaite  v.  Hannay, 
(1894)  A.  U.  494,  per  Lord  fiussell,  p. 
505. 
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underwriters  was  delivered  by  Bovill,  C.  J.,  and  was  based  on  the    Sect.  505. 
grounds  shown  in  the  following  passage  : — 

"  We  must,  thus  necessarily,  consider  what  is  the  effect  of  the 
obliteration  of  marks  upon  various  goods  of  the  same  description 
which  are  shipped  in  one  vessel,  and  which  without  any  fault  of 
the  owners  become  so  mixed  that  one  part  is  undistinguishable 
from  another ;  and  it  seems  to  us  not  altogether  immaterial  to 
inquire  in  whom  the  property  in  the  goods  is  vested  under  such 
circumstances,  or  whether  they  become  bona  vacantia,  and  pass 
to  the  first  finder  or  to  the  Crown.  In  endeavouring  to  arrive  at 
a  conclusion  upon  that  subject,  we  should  be  guided  by  any  direct 
authorities,  as  well  as  by  analogous  cases  in  our  own  law,  and  by 
the  principles  of  law  which  have  been  laid  down  and  established 
in  our  Courts ;  and,  as  the  rules  and  principles  of  our  mercantile 
and  maritime  law  are  in  a  large  measure  derived  from  foreign 
sources,  we  gladly  avail  ourselves  of  the  codes  and  laws  of  other 
countries,  and  especially  of  the  Eoman  Civil  Law,  to  see  what 
amongst  civilized  nations  has  usually  in  like  cases  been  considered 
reasonable  and  just. 

"  In  our  own  law  there  are  not  many  authorities  to  be  found 
upon  this  subject ;  but  as  far  as  they  go,  they  are  in  favour  of  the 
view  that,  when  goods  of  different  owners  become  by  accident  so 
mixed  together  as  to  be  undistinguishable,  the  owners  of  the  goods 
so  mixed  become  tenants  in  common  of  the  whole,  in  the  pro- 
portions which  they  have  severally  contributed  to  it.  The  passage 
cited  from  the  judgment  of  Blackburn,  J.,  in  the  case  of  the 
tallow  which  was  melted  and  flowed  into  the  sewers,  is  to  that 
effect :  Buckley  v.  Gross  (6).  And  a  similar  view  was  adopted  by 
Lord  Abinger  in  the  case  of  the  mixture  of  oil  by  leakage  on 
board  ship,  in  Jones  v.  Moore  (c).  It  has  long  been  settled 
in  our  law,  that,  where  goods  are  mixed  so  as  to  become  un- 
distinguishable, by  the  wrongful  act  or  default  of  one  owner,  he 
cannot  recover,  and  will  not  be  entitled  to  his  proportion,  or  any 
part  of  the  property,  from  the  other  owner ;  but  no  authority  has 
been  cited  to  show  that  any  such  principle  has  ever  been  applied, 
nor  indeed  could  it  be  applied,  to  the  case  of  an  accidental  mixing 
of  the  goods  of  two  owners ;  and  there  is  no  authority  nor  sound 
reason  for  saying  that  the  goods  of  several  persons  which  are 

(J)  (1863)  32  L.  J.,  Q.  B.  129 ;  3  B.  &  (e)  (1841)  4  Y.  &  C.  851. 

S.  574. 
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Sect.  505.  accidentally  mixed  together,  thereby  absolutely  cease  to  be  the 
property  of  their  several  owners,  and  become  bo7ia  vacantia.  The 
goods  being  before  they  are  mixed  the  separate  property  of  the 
several  owners,  unless,  which  is  absurd,  they  cease  to  be  property 
by  reason  of  the  accidental  mixture,when  they  would  not  so  cease 
if  the  mixture  were  designed,  must  continue  to  be  the  property  of 
the  original  owners ;  and  as  there  would  be  no  means  of  distin- 
guishing the  goods  of  each,  the  several  owners  seem  necessarily 
to  become  jointly  interested,  as  tenants  in  common,  in  the  bulk. 
This  is  the  rule  of  the  Koman  Law  as  stated  in  Mackeldey's 
Modern  Civil  Law,  under  the  title  commixtio  et  confusio,  in  the 
special  part,  Book  I.  s.  270.  In  the  English  edition  of  1845,  at 
p.  285,  the  passage  is  as  follows : — '  The  mixing  together  of 
things  solid  or  dry  (commixtio)  or  of  things  liquid  (confusio)  which 
belong  to  different  owners,  has  no  effect  upon  their  rights  in  the 
things,  if  the  latter  can  be  separated.  If,  on  the  other  hand,  such 
separation  is  not  practicable,  then  the  former  proprietors  of  the 
things  now  connected  will  be  joint  owners  of  the  whole,  whenever 
the  mixture  has  been  made  with  the  consent  of  both  parties,  or 
by  accident.' 

"  We  need  not  discuss  the  distinction  sometimes  made  between 
commixtio  and  confusio,  apparently  upon  the  grouiid  that  it  is 
possible  to  separate  the  individual  solid  particles,  but  not  the 
liquid  ;  because,  in  cases  like  the  present,  it  is  impracticable,  and 
for  all  business  purposes  therefore  impossible,  to  distinguish  the 
particles  in  respect  of  ownership.  The  passages  in  Mr.  Justice 
Story's  work  on  Bailments,  s.  40,  and  in  the  9th  volume  of 
Pothier,  '  De  la  Confusion,'  as  well  as  the  French  and  various 
other  codes,  are  to  the  same  effect.  We  are  thus,  by  authorities 
in  our  own  law,  by  the  reason  of  the  thing,  and  by  the  concur- 
rence of  foreign  writers,  justified  in  adopting  the  conclusion  that, 
by  our  own  law,  the  property  in  the  cotton  of  which  the  marks 
were  obliterated  did  not  cease  to  belong  to  the  respective  owners ; 
and  that,  by  the  mixture  of  the  bales,  and  their  becoming  undis- 
tinguishable  by  reason  of  the  action  of  the  sea,  and  without  the 
fault  of  the  respective  owners,  these  parties  become  tenants  in 
common  of  the  cotton,  in  proportion  to  their  respective  interests. 
This  result  would  follow  only  in  those  cases  where,  after  the 
adoption  of  all  reasonable  means  and  exertions  to  identify  or 
separate  the  goods,  it  was  found  impracticable  to  do  so.    We 
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cannot  assume  that  the  whole  of  the  plaintiff's  forty-one  bales  Sect.  505. 
were  amongst  those  that  were  destroyed,  any  more  than  we  can 
assurae  that  they  all  formed  part  of  the  1,645  which  were  brought 
home ;  and  we  see  no  means  of  determining  the  extent  of  the 
interest  of  the  several  owners,  except  by  adopting  a  principle  of 
proportion,  and  which  would,  we  think,  be  equally  applicable  in 
determining  the  plaintiff's  portion  of  the  231  bales  that  were 
totally  lost  as  of  the  1,645  which  arrived  in  this  country,  though 
without  marks. 

"  The  principle  of  proportion  is  that  which  was  applied  by  Lord 
Ellenborough,  where  one  gross  sum  was  paid  to  a  broker  in  respect 
of  two  debts  due  to  different  principals  without  distinguishing  how 
much  was  paid  in  respect  of  each :  Favenc  v.  Bennett  (d).  It  is 
also  the  principle  adopted  in  cases  of  general  average,  and  of 
jettison,  where  it  is  not  known  whose  goods  are  sacrificed,  as 
stated  by  Cassaregis  and  Emerigon  in  the  passages  that  were 
quoted  in  the  argument ;  and  we  think  it  is  the  proper  principle 
to  apply  to  this  case." 

((Q  (1809)  11  Bast,  at  p.  41. 
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CHAPTEE  XV. 


STOPPAGE    IN    TRANSITU. 


SECT. 

Nature  of  the  right 506 

Effect  of  the  exercise  of  it 507 

Buyer  must  be  insolvent     508 

Meaning  of  transit 509 

Delivery  order  to  buyer  does  not 

end  transit     510 

Delivery  to  carrier — General  ship — 

Chartered  ship 511 

Buyer's  own  ship 512 

Carrier  may  become  agent  for  buyer 

— Notwithstanding  his  own  lien  .  513 
Cases  as  to  constructive  possession  .  514 
Part  delivery  generally  insuflBcient.  515 
Delivery  by  one  carrier  to  another 

to  forward 516 

Delivery  by  carrier  to  a  wharfinger 

or  warehouseman 517 

Buyer  must  intend  to  take  delivery.  518 
And  carrier  must  mean  to  part  with 
possession  to  buyer — Cannot  pro- 
long transit  by  impi'oper  deten- 
tion         519 

Delivery  to  buyer's  agent  to  forward 
— Agent  definitely  instructed  and 
destination    notified  to    seller — 

Transit  continues 520 

Where   no   notification  of   further 

destination  to  seller,  transit  ends.  521 
Where  notice  of  a  further  destina- 
tion given  to  seller,  but  agent  re- 
quires further  instructions 522 

Eight  of  purchaser  to  intercept 
goods  during  transit,  and  so  end 

it 523 

Sale  of  Goods  Act,  1893,  s.  45    523a 

The  right  is  exercised  by  vendor,  or 

sub-vendor 524 

Agents  who  have  bought  with  their 
own  money  have  the  right 525 


SECT. 

Lien  of  shipper  does  not  give  the 
right    526 

Effect  of  part  payment  or  of  giving 
acceptances  by  buyer 527 

Consignment  to  factors 528 

Notice  to  stop  must  come  from 
vendor  or  authorized  agent    ....  529 

Must  be  given  to  those  who  have 
custody  of  the  goods — Opinions 
in  Kemp  r.  Falk 530 

Sale  of  Goods  Act,  1893,  s.  46    530a 

Duty  to  deliver  to  vendor — May 
vendor  follow  goods  in  hands  of 
buyer's  assignee  ? 531 

Right  to  stop  defeated  by  transfer 
of  bill  of  lading  for  value — Lick- 
barrow  V.  Mason   532 

Grounds  of  the  rule 533 

Assignment  of  goods  without 
transfer  of  bill  of  lading — Assig- 
nor must  have  bill  of  lading — 
Jenkyns  v.  Usborne — Opinions  in 
Kemp  V.  Falk  as  to  the  rights  of 
sub-purchasers 534 

Other  documents  of  title — Sale  of 
Goods  Act,  1898,  s.  47 536 

The  document  must  have  been 
effectually  transferred    536 

Transfer  of  bill  of  lading  without 
assignment  of  goods  insufScient..  637 

Transfer  must  be  for  value — Past 
debt  enough — In  good  faith — 
Notice  of  insolvency    538 

Is  an  assignment  after  notice  to 
stop  given  effectual  ?   539 

Eight  of  vendor  subject  to  pledge 
or  mortgage  640 

Eight  of  vendor  where  sub-pur- 
chaser has  not  paid 541 


Sfature  of  the  506.  Thb  right  of  an  unpaid  vendor  to  stop  the  goods  while  they 
are  in  course  of  transit,  in  the  event  of  the  purchaser  becoming 


STOPPAGE   IN   TRANSITU. 


655 


insolvent,  gives  rise  to  so  many  questions  in  connection  with  the    Sect.  506. 
delivery  of  goods,  that  it  will  be  well  to  discuss  it  in  some  detail. 

A  vendor  who  has  shipped  goods,  and  parted  with  the  bill  o£ 
lading,  has  still  a  right,  if  he  remains  unpaid,  to  regain  possession 
of  the  goods  while  they  are  in  transit,  in  the  event  of  the 
buyer  becoming  insolvent.  This  is  called  the  right  of  stoppage 
in  transitu,  and  it  is  exercised  by  giving  notice  of  the  claim 
to  those  who  have  custody  of  the  goods,  before  the  transit  comes 
to  an  end. 

The  right  is  defined  as  follows  by  sect.  44  of  the  Sale  of  Goods 
Act,  1893  :  "  Subject  to  the  provisions  of  this  Act,  when  the  buyer 
of  goods  becomes  insolvent,  the  unpaid  seller  who  has  parted  with 
the  possession  of  the  goods  has  the  right  of  stopping  them  in  . 
transitu,  that  is  to  say,  he  may  resume  possession  of  the  goods 
as  long  as  they  are  in  course  of  transit,  and  may  retain  them 
untU  payment  or  tender  of  the  price  "  (a). 

This  right  may  be  regarded  as  an  extension  of  the  unpaid 
vendor's  lien  on  the  goods  for  the  price  of  them.  But  it  differs 
materially  from  a  lien  at  law,  for  it  is  exercised  after  the  posses- 
sion and  the  rights  of  possession  have  been  parted  with  ;  and  it 
only  comes  into  existence  upon  the  happening  of  a  new  event— the 
buyer's  insolvency.  It  has  been  called  an  equitable  lien,  adopted 
by  the  law  "  for  the  purposes  of  substantial  justice  "  (&). 

An  unpaid  vendor  of  goods  has  a  lien  upon  them  for  the  price ;  Not  required 
he  may  retain  them  in  his  possession  until  they  are  paid  for,  vendor's  lien 
though  they  have  become  the  property  of  the  purchaser.  If  he 
parts  with  the  goods  he  loses  this  lien,  unless  he  does  so  in  such 
a  way  as  to  reserve  to  himself  the  right  of  possession.  That  he 
may  do,  it  would  seem,  by  shipping  the  goods  under  a  bill  of 
lading  which  makes  them  deliverable  to  his  own  order,  and  by 
keeping  control  of  the  bill  of  lading  (c) ;  and  if  this  has  been 
done,  no  need  of  the  right  to  stop  in  transit  arises. 

And,  generally,  no  question  as  to  the  right  to  stop  goods  in 
transit  arises  unless  the  property  in  the  goods  has  passed  from 

(fl)  See  also  s.  39  of  the  same  Act.  11  L.  J.,  Ex.  138  ;  8  M.  &  W.  321 ;  and 

(J)  Per  Lord  Kenyon  in  Hodgson  ii.  per  Bowen,  L.  J. ,  in  Kendall  v.  Marshall, 

Loy,  (1797)  7  T.  E.  p.  445.    Wiseman  •!).  (1883)  11  Q.  B.  D.,  p.  368. 
Vandepntt,  (1690)  23  E.  E.  732  ;  2  Vern.  (c)  Shepherd  v.  Harrison,  (1869)  L.  E., 

203,  seems  to  be  the  earliest  reported  4  Q.  B.  196,  p.  206  ;  (1871)  L.  E.,  5 

decision  in  favour  of  the  right.    See  the  H.   L.   116,   p.   126  ;    Blackburn,    Sale 

history  of  the  subject  stated  by  Lord  (2nd),  p.  .321. 
Abinger  in  Gibson  v  Oarruthers,  (18-11) 
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Sect.  506.    the  vendor.     This  should  be  borne  in  mind  in  considering  the 
cases ;  for  the  two  questions  of  right  of  property  and  right  to 


Effect  of  the 
exercise  of  it. 


Buyer  must 
be  insolvent. 


stop  in  transit  often  get  mixed  up  together. 

607.  The  vendor  does  not,  by  stopping  the  goods,  regain  the 
property  in  them,  nor  does  he  thereby  cancel  the  sale.  In  general, 
he  merely  recovers  the  right  to  hold  possession  until  the  price  is 
paid  ;  and,  in  the  case  of  perishable  goods,  to  resell  after  notice 
to  the  buyer  and  failure  by  him  within  a  reasonable  time  to  pay 
or  tender  the  price  (d). 

And  the  right  is  subject  to  the  possessory  liens  of  the  carrier, 
warehouseman,  or  others,  which  have  been  acquired  for  charges 
in  respect  of  the  goods.  But  it  is  not  subject  to  any  general  lien 
which  the  carrier  might  have  had,  as  against  the  consignee,  in 
respect  of  freights  due  on  other  goods  (e).  Nor  is  it  subject  to  a 
general  lien  of  the  consignee's  factor,  into  whose  hands  the  goods 
have  come  as  pledgee  (/).  And  in  Smith  v.  Goss  (g)  it  was  held 
that  the  vendor's  right  was  paramount  to  that  of  a  creditor  of  the 
vendor  who  had  attached  the  goods,  while  in  transit,  by  process 
out  of  the  Mayor's  Court  of  London. 

But  the  vendor's  right  is  confined  to  the  goods  themselves  in 
the  condition  in  which  they  are ;  he  has  no  claim  to  insurance 
monies  received  in  respect  of  them(/i). 

508.  The  right  to  stop  only  comes  into  existence  when  the 
buyer  has  become  insolvent.  The  exact  meaning  of  that  has 
not  been  defined ;  but  it  is  not  necessary  that  he  should  have 
been  found  insolvent  (t).  The  question  seems  to  be,  has  he 
ceased  to  be  able  to  pay  his  debts  as  they  become  due? 

In  Schotsmans  v.  Lancashire  and  Yorkshire  Bail  way  Co.  (j)» 
the  buyer  dishonoured  his  acceptance  in  the  hands  of  the  vendor 
on  the  day  the  ship  arrived ;  the  vendor  at  once  gave  notice  to 
the  master  of  the  ship  to  stop  the  goods.  Three  days  later  the 
buyer  dishonoured  another  acceptance,  and  five  days  later  he  was 


(d)  Sale  of  Goods  Act,  1893,  s.  48. 

(e)  A  custom  among  carriers  to  the 
contrary  would  be  invalid  :  Oppenheim 
r.  Kussell,  (1802)  3  B.  &  P.  42. 

(/)  Spalding  t:  Euding,  (1846)  15 
L.  J.,  Cb.  .374;  12  L.  J.,  Ch.  503;  6 
Beav.  376. 

(y)  (1868)  1  Camp.  282. 

(A)  Berndtson   v.   Strang,  (1868)  37 


L.  J.,  Ch.  665  ;  L.  R.,  3  Ch.  588  ;  L.  E. 
4  Eq.  481. 

(i)  Per  Dr.  Lushington,  The  Tigress, 
(1863)  32  L.  J.,  Adm.  p.  101. 

O)  (1865)  35  L.  J.,  Ch.  100  ;  L.  E.,  1 
Eq.  349 ;  reversed  on  another  point, 
(1867)  36  L.  J.,  Ch.  361  ;  L.  R.,  2  Ch. 
332. 
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declared  bankrupt.     The  notice  to  stop  was  held  to  be  good.    Sect.  508. 
"  It  is  sufficient  for  the  purpose  of  stoppage  in  transitu  to  show 
that  the  vendor  was  in  such  circumstances  as  not  to  be  able  to 
meet  his  engagements  "  (k). 

But  a  mere  failure  on  the  part  of  the  vendee  to  remit  bankers' 
drafts  in  payment  of  the  price  of  the  goods,  as  agreed,  does  not 
entitle  the  vendor  to  stop  them  (l). 

509.  In  the  transit,  or  transitus,  of  the  goods,  two  ideas  are  Meaning  of 
involved.     First,  the  goods  are  in  transit  from  the  time  they  leave 

the  vendor's  hands  until  they  get  into  the  possession  of  the  buyer. 
But,  secondly,  at  the  time  of  the  sale,  or  before  the  goods  have 
left  the  vendor,  it  may  have  been  agreed,  or  the  buyer  may  have 
notified,  that  the  goods  were  to  go  to  some  particular  destination 
before  being  taken  possession  of  by  the  buyer ;  and  if  so,  they  will 
be  in  transit  while  on  their  way  to  that  intended  destination. 

Thus  the  transit  of  the  goods  continues,  on  the  one  hand, 
while  they  are  on  their  way  to  the  intended  destination,  although 
they  may  on  their  way  have  come  into  the  hands  of  the  buyer, 
or  his  agents,  for  the  purpose  of  sending  them  forward ;  and  it 
continues,  on  the  other  hand,  after  the  goods  have  reached  the 
intended  destination,  until  they  have  come  into  the  possession 
of  the  buyer  or  his  servants,  or  of  agents  who  hold  them  for 
him,  with  his  authority,  and  for  the  purpose  of  dealing  with 
them  in  accordance  with  his  sole  instructions.  If  the  buyer  has 
become  bankrupt,  his  representative  stands  in  his  place  for  this 
purpose  (m). 

The  cases  upon  the  subject  are  numerous,  but  few  or  none  of 
them  deal  with  the  whole  question.  The  general  result  seems 
to  be  what  is  stated  above,  but  a  number  of  minor  points  are 
involved. 

510.  The  mere  fact  that  the  vendor  has  placed  the  goods  at  the  Delivery  order 

.      ,,  -,     ,  ■  to  buyer  does 

buyer's  disposal,  while  they  still  were  in  the  vendor  s  possession,  ^ot  end 
will  not  destroy  his  right  to  stop  them  during  a  transit  which 
afterwards  takes  place,  before  they  actually  get  to  the  buyer. 

In  Jackson  v.  Nichol  (m),  Maltby  &  Co.,  of  London,  had  bought 
some  lead  from  the  plaintiff  at  Newcastle,  through  their  agent 

(70  (1865)  L.  R.,  1  Eq.,  at  p.  360.  (m)  Ellis  v.  Hunt,  (1789)  3  T.  E.  464. 

(0  Wilmshurst  v.  Bowker,  (1843)  12  («)  (1839)  8  L.  J.,  C.  P.  294  ;  5  Bing. 

L.  J.,  Ex.  475 ;   7  Man.  &  G.  8S2  ;   8  N.  G.  508.     Of.  Cooper  v.  Bill,  (1865)  34 

Scott,  N.  E.  571.  L.  J.,  Ex.  161  ;  3  H.  &  C.  722. 

C— C.  U   U 
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Sect.  610. 


Delivery  to 
carrier. 


General  ship. 


there,  one  Crawhall.  Usually  Crawhall  held  lead  so  purchased 
for  them  in  his  own  possession  until  he  got  their  shipping 
instructions,  but  on  this  occasion  he  allowed  the  lead  to  lie  at 
the  vendor's  works.  On  January  5th,  1837,  the  vendor  gave 
Crawhall  an  order  addressed  to  one  of  the  men  at  the  works 
instructing  him  to  deliver  the  lead  to  Crawhall's  order.  On 
January  7th,  Crawhall  wrote  on  this  order,  "  Deliver  the  above 
to  the  bearer  to  go  on  board  The  Esk,"  and  then  handed  it  to 
wharfingers,  who  were  also  the  owners  of  The  Esk,  a  trading 
vessel  between  Newcastle  and  London.  The  lead  was  taken  on 
board,  but  before  it  had  been  delivered  in  London  Maltby  &  Co. 
failed,  and  the  vendor  sought  to  stop  it.  It  was  held  that  there 
had  not  been  such  a  delivery  to  Crawhall  as  to  end  the  transit. 

"  We  think  the  order  given  by  the  plaintiff  to  deliver  the  lead 
to  the  order  of  Crawhall,  and  the  subsequent  order  by  Crawhall 
to  deliver  it  to  the  bearer  (who  was  the  keelman)  '  to  go  on  board 
The  Esk,'  did  not  amount  to  any  taking  possession  by  Crawhall, 
but  merely  formed  a  link  in  the  chain  of  the  machinery  by  which 
the  lead  was  put  in  motion,  and  in  a  course  of  transmission  from 
the  seller's  premises  in  Newcastle  to  the  buyers  in  London." 

511.  Delivery  of  the  goods  by  the  vendor  to  carriers,  for  the 
purpose  of  their  being  carried,  will  not  end  the  transit,  even 
though  the  carriers  be  named  or  employed  by  the  buyer.  "  The 
contract  with  a  carrier  to  carry  goods  does  not  make  the  carrier 
the  agent  or  servant  of  the  person  who  contracts  with  him  "  (o). 
Indeed,  the  need  of  employing  a  carrier  imports  that  the  goods  are 
to  go  to  some  other  destination  before  possession  is  taken  of  them 
by  the  buyer.  "  When  the  vendor  knows  that  he  is  delivering 
the  goods  to  someone  as  carrier,  who  is  receiving  them  in  that 
character,  he  delivers  them  with  the  implied  right,  which  has 
been  established  by  the  law,  of  stopping  them  so  long  as  they 
remain  in  the  possession  of  the  carrier  as  carrier  "  (p). 

Thus  delivery  of  the  goods  on  board  a  general  ship,  to  be  carried 
to  her  destination,  does  not  end  their  transit  (q) ;    nor  does  a 

165  ;  3  Moo.  Ind.  App.  422. 

(i?)  Golding,  Davis  &  Co.,  Ex  parte. 
Knight,  In  re,  (1880)  13  Oh.  D.  628  ; 
Bethell  v.  Clark,  (1888)  57  L.  J.,  Q.  B. 
302  ;  19  Q.  B.  D.  .553;  20  Q.  B.  D.  615; 
6  Asp.  M.  C.  346. 


(tf)  Per  Cotton,  L.  J.,  Kosevear  China 
Clay  Co.,  Ex  parte,  (1879)  11  Ch.  D. 
560,  at  p.  ,571. 

.(^O  Per  James,  L.  J.,  in  Eosevear 
China  Clay  Co.,  Ex  parte,  11  Ch.  D. 
560,  at  p.  568.  Cf.  Cowasjee  v.  Thomp- 
son, (1845)  13  E.  E.  454  ;  5  Moo.  P.  C. 
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delivery  on  board  a  chartered  ship,  whether  chartered  by  vendor    Sect.  511. 
or  vendee,  even  though  the  vendee  has  chartered  and  sent  her  Chartered 
for  the  special  purpose  of  receiving  the  goods  (r). 

And  it  makes  no  difference  whether  the  destination  of  the  ship 
was  known  to  the  vendor  or  not,  for  she  was  clearly  intended  to 
have  some  other  destination  than  that  of  the  port  of  loading. 
In  Eosevear  China  Clay  Co.,  Ex  parte  (s),  the  vendors  agreed  to 
sell  100  tons  of  china  clay,  to  be  delivered  by  them  free  on 
board  at  Par  or  Fowey.  The  buyer  instructed  them  to  deliver 
to  a  vessel  at  Powey,  which  he  had  engaged  verbally  ;  and  this 
was  done  by  the  vendors,  without  any  communication  to  them 
of  the  vessel's  destination.  It  was  held  that  the  clay  was  still  in 
transit. 

In  Bethell  v.  Clark  (t),  the  purchasers  instructed  the  vendors 
to  consign  the  goods  "  to  The  Darling  Downs,  to  Melbourne, 
loading  in  the  East  India  Docks  here,"  and  they  were  accord- 
ingly sent  to  the  docks  via  the  London  and  North  Western 
Eailway  Co.  The  railway  company  put  them  on  board  the 
vessel,  and  delivered  the  mate's  receipt  to  the  purchasers.  It 
was  held  that  the  goods  were  still  in  transit. 

In  Lyons  v.  Hoffnnng  (m),  the  buyer  had  instructed  the  sellers 
to  send  the  goods  to  Howard  Smith  &  Co.'s  wharf  in  Sydney,  for 
shipment  in  The  Gambia,  on  their  way  to  Kimberley.  They 
were  sent,  and  receipts  obtained  which  were  handed  to  the 
buyer,  who  had  arranged  for  the  shipment,  and  he  obtained  a 
bill  of  lading  from  Howard  Smith  &  Co.  in  exchange  for  the 
receipts.  It  was  held  that  the  goods  were  still  in  transit  on  the 
voyage.  For  it  was  intended  by  the  purchaser  at  the  time  of 
the  purchase  that  the  goods  should  "  pass  direct  from  the 
possession  of  the  vendors  into  the  possession  of  a  carrier  to  be 
carried  "  to  the  destination  then  intimated ;  and  there  was  no 
ground  for  saying  that  Howard  Smith  &  Co.  ever  received  or 
held  the  goods  except  as  carriers.     The  fact  that  the  property 

00  Rosevear  China  Clay  Co.,  Ex  parte,  (1895)  22  Sess.  Ca.  (4th),  682. 

(1879)  48  L.  J.,  Bk.  100  ;  11  Ch.  D.560  ;  (s)  (1879)  48  L.  J.,  Bk.  100  ;  11  Ch. 

Fraser  ■,.  Witt,  (1868)  L.  B.,  7  Eq.  64  ;  D.  560. 

Bemdtson  v.  Strang,  (1868)  37  L.  J.,  (Q  (1888)  57  L.  J.,  Q.  B.  302;   19 

Ch.  665  ;  L.  E.,  4  Eq.  481 ;  L.  K.,  3  Ch.  Q.  B.  D.  553  ;  20  Q.  B.  D.  615  ;  6  Asp. 

588  ;  Bohtlingk  1>.  Inglis,  (1803)  3  East,  M.  C.  346.     Cf.  Kemp  v.  Ismay,  Imrie 

381 ;  Keid  v.  J.  B.  SnowbaU  Co.,  (1904)  &  Co.,  (It09)  14  Com.  Ca.  202. 

7  Sess.  Ca.  (5th),  35.     But  see  Cowden-  («)  (1890)  59  L.  J.,  Adm.  79  ;  15  A.  C. 

beath    Coal    Co.   v.  Clydesdale    Bank,  391, 

U  U   2 
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Sect.  511.    may  have  passed  to  the  buyer  upon  delivery  to  the  carrier  was 
immaterial. 
Buyer's  own         512.  But  if  the  ship  be  chartered  by  the  buyer  upon  such 
*  '^'  terms  as  make  over  the  complete  control  of  her  to  him,  the 

master  and  crew  becoming  his  servants,  an  unconditional 
delivery  on  board  to  the  master  is  a  delivery  to  the  buyer,  and 
the  transit  is  at  an  end. 

In  Fowler  v.  Kymer  "  the  bankrupts,  Hunter  &  Co.,  were  in 
possession  of  a  ship  let  to  them  for  a  term  of  three  years,  at 
521.  10s.  per  month,  they  finding  stock  and  provisions  for  the 
ship,  and  paying  the  master ;  during  which  time  they  were  to 
have  the  entire  disposition  of  the  ship,  and  the  complete  control 
over  her.  The  ship  had  been  one  voyage  to  Alexandria,  and  had 
the  goods  put  on  board  her  to  carry  them  on  another  voyage  to 
the  place :  not  for  the  purpose  of  conveying  them  from  the 
plaintiffs  to  the  bankrupts,  but  that  they  might  be  sent  by  the 
bankrupts  upon  a  mercantile  adventure,  for  which  they  had 
bought  them.     There  the  delivery  was  complete  "  (x). 

The  same  was  held  to  be  the  case  in  Schotsmans  v.  Lancashire 
and  Yorkshire  Eailway  Co.  (y),  where  the  ship  belonged  to  the 
buyer  of  the  goods  ;  although  she  had  not  been  sent  specially  for 
them,  and  was  trading  on  the  voyage  as  a  general  ship.  The 
vendor,  at  Eouen,  had  shipped  flour  upon  the  buyer's  instruc- 
tions in  The  Londos,  one  of  a  regular  line  of  steamers  running 
between  Eouen  and  Goole,  and  advertised  as  belonging  to 
Watson,  Cunliffe  &  Co.  The  Londos,  in  fact,  belonged  to  the 
buyer,  whose  name  was  Cunliffe,  though  he  had  bought  the 
goods  under  the  name  of  James  Fort  &  Co.  The  bill  of  lading 
for  the  iiour  made  it  deliverable  to  James  Port  &  Co.,  or  assigns. 
The  seller  sought  to  stop  the  flour  in  transit,  on  Cunliffe's 
insolvency,  but  it  was  held  that  the  delivery  of  the  goods  to  the 
master  was  a  complete  delivery  to  Cunliffe.  For  the  master 
was  his  servant ;  and  the  delivery  had  been  without  condition  or 
restriction. 

It  was,  however,  considered  in  that  case  that  the  seller 
through  his  agents  knew  that  The  Londos  belonged  to  the 
buyer,  and  had  that  not  been  so,  the  decision  might  have  been 
different.     "  It  would  seem  to  be  scarcely  just  to  a  person  who 

(.•b)  Per  Lawrence,  J.,  in  Bohtliugk  r.  (j/)  (1867)  36  L.  J.,  Ch.  361  ;  L.  K., 

Inglis,  (1808)  3  East,  at  p.  396.  2  Ch.  332. 
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has  delivered  goods  to  be  carried  to  a  consignee  under  the  belief  Sect.  512. 
that  he  could  exercise  the  ordinary  right  of  an  unpaid  vendor 
over  them,  to  deprive  him  of  that  right  because  he  had 
ignorantlv  placed  the  goods  on  board  the  consignee's  own  vessel, 
and  therefore  must  be  taken  to  have  made  an  absolute  delivery 
of  them  "  (z). 

There  does  not  seem  to  have  been  any  agreement  or  notice,  in 
that  case,  from  which  the  seller  could  properly  infer  that  posses- 
sion of  the  goods  would  only  be  taken  by  the  buyer,  as  such,  at 
Goole.  If  this  were  not  so  the  case  would  seem  to  conflict  with 
others  in  which  it  has  been  decided  that  a  delivery  to  the 
buyer's  agent,  for  the  purpose  of  his  forwarding  them,  does  not 
end  their  transit ;  unless,  indeed,  there  is  a  distinction  in  this 
respect  between  a  servant  and  an  agent  (a). 

513.  A  carrier  may,  however,  alter  his  relation  to  the  buyer  Carrier  may 
before  actual  delivery  of  the  goods  to  him.  He  may  cease  to  be  for  buyer. 
a  carrier,  and  become  instead  the  buyer's  agent  to  hold  the 
goods  for  him.  His  possession  then  becomes,  constructively, 
that  of  the  buyer.  "  A  case  of  constructive  possession  is  where 
the  carrier  enters  expressly  or  by  implication  into  a  new  agree- 
ment, distinct  from  the  original  contract  for  carriage,  to  hold  the 
goods  for  the  consignee  as  his  agent,  not  for  the  purpose  of 
expediting  them  to  the  place  of  original  destination,  pursuant  to 
that  contract,  but  in  a  new  character,  for  the  purpose  of  custody 
on  his  account,  and  subject  to  some  new  or  further  order  to  be 
given  to  him  "  (b). 

In  Foster  v.  Frampton(c),  the  purchaser  of  the  goods  sampled 
them  at  the  carrier's  warehouse,  and  desired  him  to  keep  them 
there  until  he  received  further  directions.  It  was  held  that  from 
that  time  the  carrier  became  a  warehouseman  for  the  buyer,  and 
that  the  transit  was  at  an  end. 

(£)  Per  Lord  Chelmsford,  L.  R.,2  Ch.  (1876)  34  L.  T.  537  ;  Catling,  Ex  parte, 

at  p.  335.  Chadwick,  In  re,  (1873)  29  L.  T.  431  ; 

(ffl)  See  i/ifra,  s.  520.  Gouda,  Ex  parte,  (1840)  20  W.  K.  981 ; 

(*)  Per  Parke,  B.,  in  Whitehead  r.  Taylor  i:  G.  E.  Rail.  Co.,  70  L.  J.,  K.  B.    ^ 

Anderson,   (1842)   9   M.  &   W.  518,  at  499 ;   (1901)   1    K.  B.  774  ;  6   Com.  Ca. 

p.   535.      As  to    a    railway  company's  121 

notice  that  the  goods  are  held  by  the  (c)  (1826)  5  L.  J.  (o.  S.),  K.  B.  71  ;  6 

company  as  warehousemen  :  Kendall  v.  B.  &   C.  107  ;  9  D.  &  R.  108  ;  2  C  &  P. 

Marshall,  (188.3)  52  L.  J.,  Q.  B.  313  ;  11  469. 
Q.  B.  D.  356  ;  Pooley  v.  G.  E.  Rail.  Co., 
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Sect.  513.  In  Jones  v.  Jones  (d),  eighty  quarters  of  wheat  were  shipped 
under  a  bill  of  lading  in  The  Orion,  bound  for  Barmouth  and 
Tremadoc,  to  be  delivered  "  at  the  aforesaid  port  of  Barmouth 
and  Tremadoc"  to  the  vendee  or  assigns,  on  paying  freight. 
By  an  undated  indorsement  on  the  bill  of  lading,  the  vendee 
directed  delivery  of  the  wheat  to  be  made  to  the  plaintiff, 
"  being  one  of  my  assignees,  to  be  disposed  of  as  he  may  think 
proper."  The  vendee  by  deed  dated  January  28th,  1840, 
assigned  all  his  estate  and  effects  to  the  plaintiff  and  another,  in 
trust  for  themselves  and  his  other  creditors.  On  the  4th  of 
February,  1840,  The  Orion  arrived  at  Barmouth,  and  the  plain- 
tiff went  on  board;  produced  the  bill  of  lading,  indorsed  as 
above ;  took  samples  of  the  wheat,  with  which  he  sold  seventy 
quarters  of  it ;  and  had  these  seventy  quarters,  on  which  he  paid 
the  freight,  landed  and  delivered  to  the  purchaser.  He  directed 
the  master  to  take  the  remaining  ten  quarters  forward  to 
Portmadoc,  the  nearest  port  to  Tremadoc.  These  acts  were 
held  to  show  that  the  plaintiff  took  possession  and  dominion  of 
the  whole  of  the  wheat  at  Barmouth,  and  that  the  transit  of 
the  whole  was  ended.  The  ten  quarters  were  held  by  the 
master  for  him. 

The  carrier  may  become  the  buyer's  agent,  so  as  to  end  the 
transit,  without  any  express  agreement  or  instructions,  by 
implication  from  the  course  of  business  between  him  and  the 
consignee ;  as  where  the  carrier  has  habitually  stored  the 
consignee's  goods  in  his  own  warehouse  on  their  arrival  at  a 
certain  place  and  held  them  there  for  the  consignee,  and  subject 
to  his  orders  (e). 
Notwith-  And  it  seems  that  this  may  still  be  the  case,  although  the 

Carrie °f lien,  carrier,  as  such,  has  a  Hen  upon  the  goods  (/).  "  I  think  it  is 
possible  to  make  an  arrangement  by  which,  though  the  freight  is 
not  paid,  the  shipowner  changes  himself  into  a  warehouseman 
instead  of  being  a  carrier  or  a  shipowner  ;  he  alters  his  responsi- 
bilities altogether ;  and  yet  by  arrangement  or  agreement  retains 
his  lien  over  the  goods  until  the  freight  is  paid.  I  think  such  a 
contract  might  be  made.     But  when  one  is  asked  to  say  that 

W  (1841)  10  L.  J.,  Ex.  481  ;  8  M.  &  sub  nom.  Allan  r.  Gripper,  2  C.  &  J. 

"W.  431.  218  ;  Rowe  -i-.  Pickford,  (1817)  8  Taun. 

(e)  Wentworth   i\  Outhwaite,  (1S42)  83  ;  1  Moo.  526  ;  infra,  s.  517. 

12  L.  J.,  Ex.  172;   10  M.  &  W.  436;  (/)  AUen  v.  Gripfile,  supra. 
AUeu  V.  Gripple,  (1832)  1  L.  J.,  Ex.  71  ; 
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such  a  contract  was  made,  the  non-payment  of  the  freight  is  a    Sect.  513. 
very  important  element  leading  one  to  say  that  no  such  contract 
was  made  at  all  "  (g). 

514.  On  the  other  hand,  in  Whitehead  v.  Anderson  {h),  an  Cases  as  to 
agent  for  the  buyer  had  got  on  board  the  ship  upon  her  arrival,  possession. 
though  before  she  was  completely  anchored,  and  had  told  the 
captain  that  he  had  the  bill  of  lading,  and  was  come  to  take 
possession  of  the  cargo.  He  saw  and  touched  part  of  the  cargo. 
The  captain  said  he  would  deliver  to  him  when  he  was  satisfied 
about  the  freight ;  and  the  agent  paid  a  part  of  the  freight,  but 
not  the  whole.  It  was  held  that  the  buyer  had  not  obtained 
constructive  possession,  so  as  to  defeat  a  subsequent  notice  from 
the  unpaid  vendor  stopping  the  cargo. 

"  It  appears  to  us  to  be  very  doubtful  whether  an  act  of 
marking  or  taking  samples,  or  the  like,  without  any  removal 
from  the  possession  of  the  carrier,  so  as  though  done  with  the 
intent  to  take  possession,  would  amount  to  a  constructive  posses- 
sion unless  accompanied  with  such  circumstances  as  to  denote 
that  the  carrier  was  intended  to  keep,  and  assented  to  keep,  the 
goods  in  the  nature  of  an  agent  for  custody  "  (i). 

Again,  in  Coventry  v.  Gladstone  (/c),  the  plaintiffs,  who  held 
bills  of  lading  for  a  quantity  of  linseed  shipped  in  The  Ganges, 
had  on  her  arrival  obtained  an  "overside"  order  from  the 
brokers  of  the  ship,  addressed  to  the  chief  of&cer  on  board,  for 
delivery  of  the  linseed  to  them.  This  order  was  presented  to  the 
chief  officer  by  the  plaintiffs'  lighterman.  The  ship  had  not 
then  broken  bulk,  but  the  officer  promised  that  when  the  goods 
on  top  of  the  seed  had  been  got  out,  and  the  seed  was  clear,  it 
should  be  delivered  to  the  lighterman.  In  the  meantime,  notice 
was  given  to  stop  the  goods.  Wood,  V.-C,  held  that  this  was 
not  too  late.  The  plaintiffs  had  not  obtained  constructive 
possession.  "  At  the  time  when  the  notice  was  served  the 
original  duty  of  the  captain  was  not  terminated,  nor  was  it 
converted  into  a  new  duty  to  retain  the  goods  as  agent  for  the 
consignee  "  (l). 

(g')  fer  Lord  Blackburn  in  Kemp  i:  (i)  Per  Parke,  B.,  (18i2)  9  M.  &  W. 

Falk,  (1882)  7  A.  C.  573,  at  p.  584.  at  p.  535. 

(A)  (1842)  11  L.  J.,  Ex.  157 ;  9  M.  &  (7i)  (1868)  37  L.  J.,  Ch.  492  ;  L.  K., 

W.  518.      See  also  Hoist    v.  Pownall,  6  Eq.  44. 

(1794)  1  Esp.  240.  (I)  L.  R.,  6  Eq.,  at  p.  51. 
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Sect.  515. 

Part  delivery 

generally 

insufficient. 


Delivery  by 
one  carrier  to 
another  to 
forward. 


515.  It  was  said  by  some  of  the  judges  in  Crawshay  v.  Eades, 
that  a  complete  delivery  of  part  of  an  entire  cargo  puts  an  end  to 
the  transit  of  the  whole  (wi).  But  this  view  cannot  be  supported 
now  ;  not,  at  any  rate,  where  the  cargo  consists  of  things  which 
are  in  their  nature  separate  from  one  another  (m).  The  portion 
undelivered  remains  in  the  hands  of  the  carrier  as  such;  his 
duties  with  regard  to  it  are  not  at  an  end.  "  The  case  might 
possibly  be  different  if  the  whole  of  the  cargo  had  been  one 
entire  machine,  because  if  a  person  was  allowed  to  take  posses- 
sion of  one  piece  of  a  machine  that  might  amount  to  possession 
of  the  whole  "  (o). 

The  question  seems  to  be  one  of  intention  in  each  case ;  and 
ordinarily  it  may  be  presumed  that,  in  delivering  a  part,  the 
only  intention  was  to  deliver  a  part.  But  if  both  parties  intend 
the  delivery  of  part  to  be  a  delivery  of  the  whole,  so  that  thence- 
forward the  carrier  is  to  hold  the  remainder  as  a  mere  agent  or 
warehouseman  for  the  consignee,  then  it  is  in  effect  a  delivery  of 
the  whole.  "It  is  not  such  a  delivery  unless  it  is  so  intended, 
and  I  rather  think  that  the  onus  is  upon  those  who  say  it  was  so 
intended  "  (p). 

516.  If  the  original  carrier  delivers  the  goods  to  some  other 
person  that  they  may  be  forwarded  on  their  journey,  the  transit 
still  continues.  Thus,  in  Mills  v.  BaWiq),  goods  were  sent  by 
water  to  Exeter,  consigned  to  Gard  (the  purchaser),  who  lived 
twenty-five  miles  from  Exeter,  and  who  had  ordered  the  goods  to 
be  sent  to  him.  The  carrier  delivered  them  at  Exeter  to  a  whar- 
finger, to  be  forwarded  to  Gard.  It  was  held  that  they  were  in 
transit  in  the  wharfinger's  hands  (r).  He  had  received  them  on 
Gard's  account,  and  had  paid  the  freight  and  charges  on  them  for 
him  ;  but  he  was  considered  to  be  a  middleman  between  the  buyer 
and  the  seller,  "  not  having  been  particularly  employed  by  the 
vendee  "  (s). 


(«0  (1823)  1  L.  J.  (o.  S.),  K.  B.  90  ;  1 
B.  &  C.  181  ;  2  D.  &  R.  288  ;  and  see 
Slubey  v.  Heyward,  (1795)  2  H.  Bl.  504. 

(m)  Cooper,  Ex  parte,  McLaren,  In  re, 
(1879)  48  L.  J.,  Bk.  49  ;  11  Ch.  D.  68  ; 
Kemp  r.  Falk,  (1882)  52  L.  .T.,  Ch.  167  ; 
14Ch.  D.  446;  7  A.  C.  573. 

(o)  Per  Cotton,  L.  J.,  (1879)  11  Ch.  D. 
at  p.  75. 

(iO  Per  Lord  Blackburn  in  Kemp  r. 


Falk,  (1882)  7  A.  C.  573,  p.  586. 

(q)  (1801)  2  B.&  P.  457. 

(?■)  See  also  Hodgson  r.  Loy,  (1797)  7 
T.  R.  440;  Smith  v.  Goss,  (1808)  1 
Camp.  282  ;  Bethell  v.  Clark,  (1888)  57 
L.  J.,  Q.  B.  302;  19  Q.  B.  D.  553;  20 
Q.  B.  D.  615  ;  6  Asp.  M.  C.  346. 

(«)  Per  Lord  Alvanley,  (1797)  7  T.  K., 
p. 461. 
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517.  If  the  carrier  delivers  the  goods  at  their  intended  desti-     Sect.  517. 

nation  to  some  person  other  than  the  buyer,  as  to  a  wharfinger  or  Delivery  by 

warehouseman,  the  transit  still  continues,  unless  he  takes  as  agent  '=^™'li'  *°  * 

°  wharfinger  or 

for  the  buyer.     If  the  wharfinger  receives  them  for  the  consignor,  warehouse- 
or  for  the  carrier,  the  transit  continues  until  the  buyer  has  obtained 
delivery,  either  actually,  or  constructively  by  getting  an  effective 
delivery   order    on    the    wharfinger,    and    depositing    it    with 
him(t). 

Thus,  where  wine  had  been  landed  and  was  kept  in  the  hands  of 
the  Customs  under  the  excise  law,  owing  to  the  consignee  having 
failed  to  pay  the  duties  on  it,  it  was  still  in  transit  (u). 

In  Barrow,  Ex  parte,  Worsdell,  In  re  (x),  goods  had  been  sent 
by  vendors  from  London  to  Falmouth  by  one  of  the  British  and 
Irish  Steam  Packet  Company's  steamers,  consigned  to  Worsdell, 
the  buyer.  On  arrival  they  were  landed  and  taken  to  the  wharf 
of  Came  &  Co.,  who  were  wharfingers  and  agents  for  the  com- 
pany at  Falmouth.  Meanwhile  "Worsdell  had  absconded,  and  the 
vendors  gave  notice  to  Carne  &  Co.  to  stop  delivery  of  the  goods. 
By  their  contract  with  the  company  Carne  &  Co.  took  on  them- 
selves the  duty  of  communicating  with  consignees  and  delivering 
goods  to  them.  The  goods  were  placed  in  their  warehouse  and 
they  lay  there  subject  to  the  orders  of  the  consignees,  on  pay- 
ment of  the  freight  and  warehouse  rent  (if  any).  It  was  held 
that  the  transit  was  not  at  an  end.  There  had  been  no  com- 
munication with  Worsdell,  and  Carne  &  Co.  could  not  constitute 
themselves  his  agents.  While,  on  the  other  hand,  they  were 
acting  as  agents  for  the  Steam  Packet  Company  to  collect  the 
freight. 

The  question  in  such  cases  seems  to  be,  Are  the  goods  held  on 
the  express  or  implied  instructions  of  the  buyer,  and  to  his  sole 
order  ?  As  we  have  seen  above  (y),  the  carrier  may,  according  to 
the  usual  course  of  business,  hold  the  goods,  at  the  destination, 
as  the  buyer's  agent ;  and  thuis  by  implication  the  trust  may  be 
terminated.    So  it  may  be  shown  from  the  usual  course  of  business 

.  {t)  Harman    v.    Anderson,    (1809)  2      195. 

243  ;  Laokington    t.   Atherton,  («)  Northey  v.  Field,   (1798)  2  Esp. 


(1844)  13  L.  J.,  C.  P.  140  ;  7  Man.  &  G.  613  ;  Nix   v.  Olive,  Abbott  (5th),  393 

360  ;  8  Scott,  N.  E.  38.     See  Dixon  c  (13th),  707. 

Yates,  (1833)  2  L.  J.,  K.  B.  198  ;  5  B.  &  (k)  (1877)  46  L.  J.,  Bk.  71  ;  6  Ch.  D. 

Ad.  313  ;  2  N.  &  M.  177  ;  Imperial  Bank  783. 

r.    London  and  St.   Katharine's  Dock  (y)  Supra,  s.  513. 

Co.,  (1877)  46  L.  J.,  Ch.  335  ;  5  Ch.  D. 
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Sect.  517.  that  the  wharfinger,  &c.  to  whom  the  goods  are  delivered  takes, 
or  holds  them,  as  the  agent  of  the  buyer. 

Thus  in  Dodson  v.  Wentworth  (z),  bales  of  flax  were,  by  the 
bill  of  lading,  to  be  delivered  at  the  port  of  Boroughbridge,  for 
Weatherald,  Michley  Mill,  near  Eipon,  or  his  assigns ;  and  the 
bales  were  addressed  to  Michley  Mill.  On  arrival  at  Borough- 
bridge  they  were  warehoused  by  the  boat  owners,  in  the  warehouse 
of  the  Canal  Navigation  Company ;  and  it  appeared  that  this  was 
the  usual  course  with  Weatherald's  goods  when  his  carts  were  not 
ready  to  receive  them.  The  Navigation  Company  held  goods  so 
received  by  them  to  the  orders  and  at  the  risk  of  "Weatherald, 
and  without  charge.  It  was  held  that  the  transit  of  the  flax 
came  to  an  end  on  delivery  to  the  Navigation  Company. 

So,  where  the  delivery  was  to  the  buyer's  packers,  by  whom  the 
goods  were  held  subject  to  his  control  and  directions,  the  transit 
was  held  to  have  ended  (a). 

In  Gibbes,  Ex  parte  (&),  cotton  was  shipped  by  vendors  from 
Charleston  to  Liverpool,  via  New  York,  on  a  through  bill  of  lading. 
The  cotton  had  been  sold  to  E.  Whitworth  &  Co.,  spinners,  who 
carried  on  business  at  Boy  Mill,  Luddenden  Foot,  near  Halifax ; 
and  the  vendor's  invoice  described  it  as  shipped  "  to  Liverpool, 
consigned  to  order  for  account  and  risk  of  E.  Whitworth  &  Co., 
Luddenden  Foot."  The  bill  of  lading  and  a  draft  upon  Whit- 
worth &  Co.  for  the  price  were  sent  to  the  vendor's  agents  in 
Liverpool,  and  upon  the  draft  being  accepted  by  Whitworth  &  Co. 
the  agents  sent  them  the  bill  of  lading.  That  was  the  ordinary 
course  of  trading :  and  Whitworth  &  Co.  were  in  the  habit  of 
indorsing  and  sending  bills  of  lading  so  received  to  one  Windle, 
the  Manager  of  the  Lancashire  and  Yorkshire  Eailway  Company, 
at  the  North  Docks  Station,  Liverpool.  The  railway  company 
then  paid  the  freight  for  Whitworth  &  Co.,  took  possession  of  the 
cotton,  and  carried  it  on  their  railway  to  Luddenden  Foot.  That 
course  was  followed  in  the  present  case.  But  before  Whitworth 
&  Co.  had  obtained  actual  possession  of  the  cotton  they  filed  a 
liquidation  petition,  and  the  vendors  sought  to  stop  the  cotton  in 
transit.     Bacon,  C.  J.,  held  that  this  could  not  be  done,  on  the 

(z)  (1842)  12  L.  J.,  C.  P.  59  ;  4  Man.  320  ;  4Esp.243  ;  Scott  r.  Petit,  (1803) 

&  G.  1080  ;  5  Scott,  N.  R.  821  ;  and  see  3  B.  &  P.  469.     But  cf.  Hunt  .,.  Ward, 

Cusack   I.   Robinson,   (1861)  30   L.  J.  (1791)  cited  3  T.  R.  467. 

Q.  B.  261  ;  1  B.  &  S.  299.  (J)  (1875)  45  L.  J.,  Ch.  10  ;  1  Ch.  D. 

(a)  Leeds  v.  Wright  (1803)  3  B.  &  P.  101. 
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ground  that  the  destination  of  the  goods  was  Liverpool,  and  that     Sect.  517. 
Windle  was  the  agent  for  Whitworth  &  Co.  to  pay  the  sea  charges, 
and  to  receive  the  goods  there.     ''  The  transitus  which  took  place 
after  that  was  only  prescribed  by  the  purchaser ;  the  vendor  had 
nothing  to  do  with  it." 

518.  But  the  delivery  to  persons  who  usually  act  as  agents  for  Buyer  must 
the  buyer  will  not  end  the  transit  unless  the  buyer  intended  them  take  delivery, 
to  take  delivery  for  him.     Even  though  he  expressly  instructed 
them  to  take  the  goods  and  warehouse  them,  if  his  intention  was 
not  to  take  to  the  goods  himself  but  to  assist  the  shipowner  or 
protect  the  vendor,  the  transit  will  still  continue  (c). 

"  If  the  order  was  given  to  land  at  the  wharf  with  intent  to 
make  it  the  place  of  deposit  for  the  goods  as  the  bankrupt's  own 
property,  at  which  place  he  meant  to  deal  with  them  as  his  own, 
to  sell  to  his  customers,  or  to  give  them  from  thence  a  fresh 
destination,  doubtless  the  transitus  was  at  an  end.  The  wharf 
became  the  warehouse  of   the  vendee,  and  the   landing   there 

was   a  taking    possession On    the    other   hand,   if   his 

intention  in  landing  the  goods  had  been  to  make  the  wharfinger 
an  instrument  of  further  conveyance  to  his  own  warehouse, 
then  the  transitus  still  continued ;  or  if  the  goods  were  placed 
there  with  the  intention  of  preventing  any  liability  on  his  part 
to  the  captain  for  demurrage,  and  that  they  might  remain  in 
medio,  or  that  they  might  remain  for  the  benefit  of  the  owners, 
the  transitus  had  not  ended  ;  they  had  not  arrived  at  the  end  of 
their  journey ;  they  were  not  actually  delivered  to  the  vendee, 
or  one  who  was  an  agent  of  his,  for  the  purpose  of  keeping 
possession  on  his  account "  (d). 

So,  also,  where  the  buyer  refused  to  take  delivery  because  he 
objected  to  the  quality  of  the  goods,  while,  on  the  other  hand,  the 
vendor  refused  to  take  them  back,  they  were  still  in  transit  in  the 
hands  of  the  carrier  (e).  In  that  case  the  goods  were  lying  at  a 
railway  station,  consigned  to  the  buyer  by  the  vendor,  and  the 
buyer's  servant  had,  without  his  knowledge,  taken  part  of  the 
goods  away  from  the   station.      But   these  had  been  at  once 

(c)  James  r.  Griffin,  (1837)  6  L.  J.,  Ex.  ((?)  Per  Parke,  B.,  in  James  v.  Griffin, 

241;    2    M.    &  W.    623  ;  Hutchings   v.  (1837)2  M.  &  W.  623,  at  p.  634. 

Nunes,  (1863)  15  E.  E.  692  ;  9  L.  T.  125  ;  («)  Bolton  r.  Lane.  &  York- Rail.  Co., 

1  Moo.  P.  C.  (N.  s.)  243.    Of.  Heinekey  v.  (1866)  35  L.  J.,  0.  P.  137  ;  L.  R.,  1  G.  P. 

Earle,  (1858)  28  L.  J.,  Q.  B.  79  ;  8  E.  &  431. 
B.  410. 
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And  carrier 
must  mean  to 
part  with 
possession  to 
buyer. 


Cannot  pro- 
long transit 
by  improper 
detention. 


returned  by  the  buyer,  and  he  had  on  the  same  day  consigned 
the  whole  of  the  goods  back  to  the  vendor,  and  taken  a  receipt  for 
them  from  the  stationmaster.  These  acts  did  not  end  the  transit. 
And  in  James  v.  Griffin  (/),  it  was  held  that  it  was  immaterial 
that  the  buyer's  intention  not  to  take  to  the  goods  himself  had  not 
been  communicated  to  the  wharfinger  who  took  delivery  under 
his  directions. 

519.  Again,  in  order  to  end  the  transit,  by  a  delivery  to  a 
wharfinger,  the  carrier  must  intend  when  making  the  delivery  to 
give  the  wharfinger  possession  for  the  buyer ;  and  even  where  the 
goods  are  landed  on  the  buyer's  own  premises,  the  transit  is  not  at 
an  end  if  the  carrier  did  not  mean  to  part  with  possession  of 
them  until  the  freight  had  been  paid  (g).  In  Edwards  v. 
Brewer  (h),  the  master  of-  the  vessel  which  brought  the  goods, 
having  pressed  for  instructions  as  to  landing  the  goods,  was  told 
by  a  clerk  of  the  consignee  that  he  was  away,  but  that  the 
goods  had  better  be  landed  at  Griffin's  wharf  on  his  account. 
This  was  not  the  usual  landing  place  for  the  consignee's  goods. 
The  master  landed  the  goods  at  Griffin's  wharf,  and  they  were 
by  his  direction  entered  in  the  wharfinger's  book  without  any 
consignee's  name,  and  with  "  freight  and  charges  "  set  opposite 
to  them ;  which  meant  that  these  were  to  be  paid  to  the  wharfinger 
before  delivery.  It  was  held  that  the  goods  were  still  in  transit ; 
on  the  grounds  that  the  consignee  did  not  intend  to  receive  them 
at  the  wharf,  and  that  the  master  did  not  intend  to  deliver  to 
him  until  the  freight  was  paid. 

The  carrier  must  not,  however,  refuse  improperly  to  deliver 
the  goods;  and  he  cannot,  by  wrongfully  detaining  them, 
prolong  the  transit,  so  as  to  extend  the  period  within  which  they 
may  be  stopped.  Where  the  consignees  had  tendered  the  freight 
at  the  port  of  destination,  and  would  have  got  possession  but 
for  an  unauthorized  claim  by  other  parties,  to  whom  the  goods 
were  delivered,  it  was  held  that  the  transit  was  at  an  end,  so  as  to 
defeat  a  subsequent  stoppage  authorized  by  the  unpaid  vendor  (t). 

(/)  (1837)  6  L.  J.,  Ex.  2il ;  2  M.  & 
W.  623. 

G?)  Crawshay  v.  Eades,  (182.3)  1  L.  J. 
(O.  S.),  K.  B.  90;  IB.  &C.181;  2  D.&E. 
288.  And  see  Loesohman  r.  Williams, 
(1815)  4  Camp.  181.  But  of.  Allen  v. 
Cripple,  (1832)  1    L.  J.,  Ex.   71  ;   sub 


nom.  Allan  r.  Gripper,  2  C.  &  J.  218. 

(ft)  (1837)  6  L.  J.,  Ex.  135  ;  2  M.  & 
W.  375. 

(0  Bird  V.  Brown,  (1850)  19  L.  J.,  Ex. 
54  ;  4  Ex.  786.  See,  however,  Jackson 
r.  Nichol,  (1839)  8  L.  J.,  0.  P.  294 ;  5 
Bing.  N.  C.  508. 
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520.  Next,  we  have  to  consider  cases  in  which  there  has  been    Sect.  520. 
a  deUvery  to  an  agent  of  the  buyer,  who  receives  them  for  the  Delivery  to 
purpose  of  forwarding  them  to  a  further  destination.     And  first,  J'(Ji'forward!°' 
as  to  cases  in  which  the  agent  receives  under  definite  instructions, 
and  the  further  destination  has  been  definitely  notified  to  the 
vendor. 

In  Coates  v.  Eailton(/i;),  goods  had  been  bought  from  the  Where  agent 
plaintiffs  by  the  defendants,  acting  as  agents  at  Manchester  for  structed  and 
certain  merchants  in  London,  who  also  had  a  house  at  Lisbon.  notified^tcT 

At  the  time  of  purchasing  the  defendants  informed  the  plaintiffs  seller:  transit 

T  ■  1  •  continues. 

that  the  goods  were  to  be  sent  to  Lisbon,  as  on  former  occasions. 

The  goods  were  delivered   to   the  defendants,  who    had   them 

calendered  and  made  up.     They  were  to  have  forwarded  them 

to    Liverpool,  to   be    shipped    to    the   Lisbon   house ;    but  the 

principals  stopped  payment,  and  the  goods  remained  with  the 

defendants.      Held,   that    the    fact    that    the    defendants    were 

general  agents  as  well   as  warehousemen  made  no  difference ; 

and  the  goods  having   been  delivered   to  them   by  the  sellers, 

for  the  purpose  of  being  forwarded  to  Lisbon,  the  transit  was 

not  at  an  end. 

"  The  principle  to  be  deduced  from  these  cases  is  that  the 
transitus  is  not  at  an  end  until  the  goods  have  reached  the 
place  named  by  the  buyer  to  the  seller  as  the  place  of  their 
destination  "(J). 

In  Nicholls  v.  Le  Feuvre(m),  Le  Couteur,  who  carried  on 
business  in  Guernsey,  bought  some  bales  of  goods  in  London  and 
directed  the  vendors  to  forward  them  to  Guernsey,  addressed 
"  Le  Couteur,  Guernsey,  care  of  Le  Feuvre,  Southampton."  Also 
he  wrote  to  Le  Feuvre  asking  him  to  ship  the  goods  to  Guernsey, 
and  Le  Feuvre  received  the  goods  at  Southampton  for  that  pur- 
pose. It  was  held  that  the  transit  continued  while  they  were  in 
his  hands. 

In  Eodger  v.  Comptoir  d'Escompte  de  Paris  (re),  goods  had 
been  purchased  from  three  Manchester  firms  by  Lyall  &  Still,  of 
London,  for  their  firm  at  Hong  Kong,  where  they  traded  as 
Lyall,  Still  &  Co.    It  was  part  of  the  contract  of  sale  in  two  out 

(It)  (1827)  5  L.  J.  (0.  S.),  K.  B.  209 ;  6  at  p.  4.S. 

B.  &  C.  422 ;  9  D.  &  E.  593.  (»0  (1835)  i  L.  J.,  C.  P.  281  ;  2  Bing. 

(0  Per  Bayley,  J.,  6  B.  &  C.  at  p.  427.  N.  C.  81. 

Cf.  per  Brett,  M.  K.,  Miles,  Ex  parte,  («)  (1869)  38  L.  J.,  P.  C.  30  ;  L.  E.,  2 

Isaacs,  In  re,  (1885)   15   Q.  B.  D.  39,  P.  C.  393. 


670  XHE   DELIVERY. 

Sect.  520.  of  the  three  cases,  but  not  in  the  third,  that  remittances  of  pro- 
ceeds of  sale  should  be  made  from  Hong  Kong,  to  meet 
acceptances  of  the  buyers  for  the  price  of  the  goods. 

Lyall  &  Still  employed  shipping  agents  in  London  to  secure 
tonnage  in  The  Min,  a  vessel  then  on  the  berth  for  Hong  Kong, 
and  they  contracted  with  these  agents  for  the  carriage  from  Man- 
chester to  Hong  Kong  at  one  through  freight.  When  the 
tonnage  was  secured  Lyall  &  Still  directed  the  vendors  to 
forward  the  goods  to  the  shipping  agents  for  shipment  in  The 
Min.  This  was  done,  and  after  they  had  been  shipped  the 
buyers  became  insolvent. 

It  was  held  in  the  Privy  Council  that  the  transit  had  not 
ended.  "  The  document  in  evidence,  as  well  as  the  oral  testi- 
mony in  the  present  case,  establish  beyond  doubt  that  Hong 
Kong  was  the  destination  agreed  upon  between  the  vendors  and 
vendee,  and  the  other  parties  who  intervened  for  the  purpose 
of  having  the  goods  forwarded  to  their  destination  had  them  in 
charge  for  that  purpose  only.  Their  Lordships,  therefore, 
entertained  no  doubt  that  the  transitus  had  not  ended  before  the 
arrival  at  Hong  Kong  "  (o). 

And,  d  fortiori,  that  would  be  the  case  if  there  were  an  express 
stipulation  as  to  the  destination  in  the  contract  of  sale  (p). 

Where  no  521.  In  these  cases  the  destinations  notified  to  the  vendors 

Further  dSti°*  '^^^^  definite,  they  knew  both  the  persons  and  the  places  to 
nation  to  which  the  goods  were  to  be  sent.  -  Moreover,  the  agents  of  the 
ends.  buyers  received  the  goods  for  definite  purposes ;  there  was  no 

need  of  fresh  instructions  as  to  whom,  or  to  what  place,  they 
were  to  be  sent. 

If  the  ulterior  destination  has  not  been  notified  to  the  vendor  at 
all,  the  transit  is  at  an  end  when  the  goods  have  got  to  the  pur- 
chaser's agent,  even  though  he  has  only  been  employed  to  receive 
them  for  the  purpose  of  forwarding  them  to  a  defined  destination. 
In  Kendall  v.  Marshall  (g),  the  goods  were  purchased  at  Bolton. 
The  purchaser  afterwards  arranged  with  the  defendants,  who 
were  carriers  and  forwarding  agents  at  Garston,  that  the  goods 
should  be  sent  to  them  from  Bolton,  to  be  shipped  as  soon  as 

(w)  L.  E.,  2  p.  C,  at  p.  401.     See  also  (y)  (1883)  52  L.  J.,  Q.  B.  313  ;  11  Q. 

Gliddon  r.  Peek,  Times,  July  7th,  1885.  B.  D.  356.    Of.  Jobson  ,.  Eppenheim, 

(p)  Watson,  Ex.  parte.  Love,  In  re,  (1905)  21  T.  L.  K.  468 
(1877)  46  L.  J.,  Bk.  97  ;  5  Ch.  D.  35. 
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possible  by  one  of  their  regular  line  of  steamers  to  Eoueu,  at    Sect.  521. 
a  through  rate  from  Bolton  to  Eouen,  and  he   instructed  the 
vendors  to  "  mark  bags  Dl  and  upwards  and  send  to  Marshall 
Stevens  &  Co.,  Garston." 

The  goods  were  forwarded  to  Garston  by  railway,  and  on 
arrival  the  railway  company  gave  the  usual  notice  to  Marshall 
Stevens  &  Co.  of  the  arrival,  stating  that  they  would  hold  as 
warehousemen.  The  goods  remained  in  the  company's  shed, 
awaiting  the  sailing  of  the  steamer  to  Eouen,  and  before  they 
had  been  shipped  notice  was  given  by  the  vendors  to  stop 
them. 

It  was  held  by  the  Court  of  Appeal,  overruling  Mathew,  J., 
that  the  transit  had  come  to  an  end.  The  instructions  given  by 
the  purchaser  as  to  a  further  transit  to  Eouen  were  quite  apart 
from  those  given  to  the  vendors  ;  "  he  did  not  direct  Ward  &  Co. 
(the  vendors)  to  deliver  the  goods  to  Marshall  Stevens  &  Co.  in 
order  that  they  might  be  sent  to  Eouen.  If  a  direction  of  that 
kind  had  been  given  the  transit  would  have  been  from  Bolton  to 
Eouen ;  but  the  fact  is  widely  different "  (r). 

Cotton,  L.  J.,  said :  "  In  order  to  ascertain  whether  the  right 
still  exists  it  is  necessary  to  look  at  the  persons  and  the  place 
to  whom  and  at  which,  as  between  seller  and  buyer,  the  delivery 

is  to  be  made The  transit  from  the  seller  to  the  buyer 

is  the  only  one  to  be  considered  in  determining  whether  the 
seller  can  exercise  his  right  of  stoppage.  For  this  purpose  it 
is  immaterial  that  the  buyer,  when  the  transit  from  the  seller 
to  him  is  at  an  end,  starts  them  on  to  a  fresh  destination.  This  is 
a  fresh  transit,  not  from  the  seller  to  the  buyer,  but  by  or  from 
the  buyer." 

In  Merchant  Banking  Company  of  London  v.  Phoenix  Bes- 
semer Steel  Co.  (s),  the  vendor's  contract  was  to  deliver  f.  o.  b.  at 
Liverpool  or  Hull,  but  it  was  afterwards  arranged  between  the 
vendors  and  purchasers  that  a  quantity  of  the  goods  should  be 
sent  by  rail  to  the  care  of  the  purchaser's  agents  at  Liverpool, 
addressed  to  them  at  the  London  and  North  Western  Eailway 
there.  This  was  done,  and  the  railway  company  gave  notice  to 
the  agents  that  the  goods  remained  for  their  order,  and  were 
held  by  the  company  as  warehousemen. 

00  Per  Brett,  L.  J.,  11  Q.  B.  D.  at  p.  (s)  1(1877)  46  L.  J.   Ch.  4-18  ;  5  Ch.  D. 

365.    Cf .  per  Bowen,  L.  J.,  at  p.  369.  205. 
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Where  notice 
of  a  further 
destination 
given  to  seller, 
but  agent 
requires 
further 
instructions. 


Jessel,  M.  E.,  held  that  the  transit  was  at  an  end,  for  the  rail- 
way company  held  the  goods  as  warehousemen  for  the  purchaser's 
agents.  To  the  argument  that  the  purchasers  must  be  treated 
as  agents  for  the  vendors,  to  carry  the  goods  to  the  shipping 
port,  he  said,  "  There  was  in  fact  a  new  arrangement  that  the 
purchasers  were  to  convey  the  goods  to  the  shipping  port  on 
their  own  account ;  they  were  to  get  some  payment,  but-  it  was 
no  longer  the  vendors  who  were  to  convey,  and  the  transit  to 
the  shipping  port  was  only  a  possible  transit.  They  did  not 
know  whether  the  goods  would  be  ultimately  shipped  or  not." 
The  question  whether  the  transit  ends  on  a  delivery  to  the 
purchaser's  agent  cannot,  he  added,  be  solved  d  priori ;  it 
depends  upon  the  intention  of  the  parties  (t). 

522.  But  cases  occur  of  greater  difficulty,  where  the  buyer  has 
instructed  the  vendor  to  send  the  goods  to  an  agent,  but  has 
also  informed  the  vendor  that  his  intention  in  doing  so  is  to 
have  them  forwarded  to  a  further  destination.  In  such  a  case, 
the  question  whether  the  transit  comes  to  an  end  when  the 
agent  has  received  the  goods,  seems  to  turn  upon  the  inference 
to  be  drawn  from  the  buyer's  notice  to  the  vendor  of  the 
intended  destination;  and  also  upon  the  completeness  of 
the  buyer's  instructions  to  his  agent  when  the  latter  received 
the  goods. 

If  it  has  been  agreed,  expressly  or  impliedly,  between  the 
vendor  and  purchaser  that  the  goods  shall  go  to  a  further 
destination  (u) ;  or,  if  the  agent  has  been  employed  for  the 
purpose  only  of  forwarding  the  goods,  and  has  had  complete 
instructions  with  regard  to  that,  so  that  he  receives  them  only 
for  the  definite  purpose  of  sending  them  on  to  the  destination 
already  appointed  (a;)  ;  the  transit  will  in  either  case  not  be  at 
an  end. 

But  if  there  is  no  express  or  implied  agreement  as  to  the 
further  destination,  and  the  agent  receives  the  goods  for  other 
purposes  than  that  merely  of  forwarding  them,  or  with  instruc- 
tions with  regard  to  that  which  are  incomplete,  so  that  he  must 


(0  5  Ch.  D.  205,  at  p.  219. 

(«)  "Watson,  Ex  parte.  Love,  In  re, 
(1877)  i6  L.  J.,  Bk.  97  ;  5  Ch.  D.  35 ; 
Rodger  v.  Comptoir  d'Escompte  de 
Paris,  (1869)  38  L.  J.,  P.  C.  .SO  :  L.  R., 


2  P.  C.  393. 

(»)  JE.ff.,  NichoUs  V.  Le  Feuvre,  (1835) 
4  L.  J.,  C.  P.  281  ;  2  Bing,  N.  C.  81  ; 
supra,  s.  520. 
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take  and  hold  them  for  the  buyer  until  he  shall  again  set  them    Sect.  522. 
in  motion,  then  generally  the   transit  is   at  an  end  when  the 
goods    have    got    into    the     agent's     actual    or    constructive 
possession. 

In  Dixon  w.  Baldwen  (y),  trover  was  brought  for  eighteen  bales 
of  cotton  twist  supplied  by  the  defendants,  dealers  at  Manchester, 
on  the  order  of  the  Battlers,  traders  in  London.  The  course  of 
business  had  been  that  goods  so  ordered  were  sent  by  the  defen- 
dants to  Metcalfe  &  Sons,  at  Hull,  for  the  purpose  of  being 
shipped  to  the  correspondents  of  the  Battlers  at  Hamburgh. 
When  the  goods  arrived  at  Hull,  the  Metcalfes  received  orders 
from  the  Battlers  when  and  to  whom  to  ship  the  goods  at 
Hamburgh.  On  the  occasion  in  question,  the  Battlers  had 
ordered  the  goods  to  be  packed  in  bales,  marked  in  a  particular 
manner,  and  "  to  be  forwarded  to  Messrs.  Metcalfe  &  Sons  to  be 
shipped  for  Hamburgh  as  usual."  The  goods  were  sent  to 
Metcalfe  &  Sons ;  but  the  Battiers  afterwards  stopped  payment ; 
and  the  defendants  got  possession  again  on  giving  the  Metcalfes 
an  indemnity.  It  appeared  that  the  Metcalfes  were  at  the  time 
waiting  for  the  orders  of  the  Battiers  as  to  the  goods  ;  four  bales 
had  indeed  been  shipped  in  expectation  of  orders,  but  they  were 
relanded  as  no  orders  came.  It  was  held  by  three  judges 
(Grose,  J.,  dissenting)  that  the  transit  ended  on  delivery  to  the 
Metcalfes  at  Hull.  "  The  goods  had  so  far  gotten  to  the  end  of 
their  journey,  that  they  waited  for  new  orders  from  the  purchaser 
to  put  them  again  in  motion,  to  communicate  to  them  another 
substantive  destination,  and  that  without  such  orders  they  would 
continue  stationary  "{z). 

So  in  Valpy  v.  Gibson  (a).  Brown  of  Birmingham  ordered 
goods  from  the  defendants,  telling  them  that  they  were  for  the 
Valparaiso  market,  and  that  he  was  buying  on  commission  for  a 
correspondent.  On  his  instructions  the  defendants  sent  the 
goods  to  Leech,  Harrison  &  Co.,  of  Liverpool,  who  were  shipping 
agents  employed  by  him  to  receive  and  forward  the  goods  to 
Valparaiso.  It  was  held  that  the  transit  ended  on  their  receipt 
of  the  goods. 

"  "With  regard  to  the  right  of  stoppage  in  transitu,  it  appears 

(31)  (1804)  5  East,  175.  (a)  (1847)  16  L.  J.,  0.  P.  241 ;  4  C.  B. 

(z)  Per  Lord  Ellenborough,  5  East,  at      837. 
p.  186. 
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Sect.  522.  to  US  that  though  the  defendants  knew  the  goods  were  to  be  sent 
to  Valparaiso,  and  so  informed  Leech,  Harrison  &  Co.  when 
they  forwarded  them  to  Liverpool,  yet  that  Leech,  Harrison  & 
Co.  could  not  simply  on  that  information  forward  the  goods  to 
Valparaiso,  but  that  they  held  them  subject  to  such  orders  as 
Brown  might  give  as  to  forwarding  them  to  Valparaiso,  or  else- 
where, and  the  transitus  was  consequently  at  an  end  as  soon  as 
the  goods  came  to  the  hands  of  Leech,  Harrison  &  Co  "  (b). 

In  Miles,  Ex  parte,  Isaacs,  In  re  (c),  the  goods  had  been  ordered 
by  Isaacs  (trading  in  London  as  Elkin  &  Co.),  who  bought  on 
commission  for  Morrice  &  Co.,  of  Kingston,  Jamaica.  The  order 
was  sent  to  Turner  &  Co.,  the  vendors,  by  letter,  as  follows: — 
"  Inclosed  we  beg  to  hand  you  two  orders  of  boots  and  shoes  for 
this  mark,  which  be  good  enough  to  execute,  and  advise  us  when 
we  may  expect  delivery."  And  in  the  margin  of  this  letter  was 
a  mark  consisting  of  the  letters  "  E.  M.,"  with  the  words  "  Kings- 
ton, Jamaica,"  added.  Turner  &  Co.  were  aware  from  previous 
transactions  that  Morrice  &  Co.  had  used  this  mark.  Subse- 
quently, on  September  11th,  Elkin  &  Co.  instructed  Turner  & 
Co.  to  pack  the  boots  "  as  usual  numbering  the  packages  as  per 
margin  upwards,  and  forward  them  at  latest  on  the  13th  inst.  to 
Dunlop  &  Co.,  Southampton,  advising  them  with  particulars  for 
clearance."  This  letter  also  had  in  the  margin  the  mark  "  E.  M.," 
with  the  number  "  1768,"  and  the  words  "  Kingston,  Jamaica." 
On  the  13th  Turner  &  Co.  sent  particulars  to  Dunlop  &  Co.  of 
the  goods  "  sent  to  your  care  per  rail,  which  please  forward  as 
directed."  These  particulars  described  the  packages  as  marked 
"E.  M.,  Kingston,  Jamaica,"  numbered  "  1768 — 1793,"  and  to 
be  shipped  per  "  Moselle  "  ;  but  the  columns  for  "  consignee  " 
and  "  destination  "  were  left  blank. 

On  the  14th,  Elkin  &  Co.  sent  particulars  to  Dunlop  &  Co.  of 
the  packages  "  forwarded  to  your  care  per  rail  for  shipment  per 
steamer  of  the  17th  inst." ;  and  these  particulars  stated  that  the 
consignees  were  to  be  Morrice  &  Co.,  and  the  destination  Kings- 
ton, Jamaica.  The  goods  were  apparently  received  by  Dunlop 
&  Co.  (but  whether  before  or  after  the  instructions  as  to  forward- 
ing does  not  appear  in  the  report) ;  and  they  were  shipped  by 
them  in  the  name  of  Elkin  &  Co.    After  the  ship  had  sailed 

(*)  16  L.  J.,  C.  P.  at  p.  249.  15  Q.  B.  D.  39. 

(c)  (1885)     54   L.    J.,    Q.    B.    566  ; 
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Elkin   &  Co.  failed;    and    Turner   &  Co.   stopped  the    goods    Sect.  522. 
in  transit.      It  was  held  by  the  Court   of   Appeal   that  they 
were  not  entitled  to  do  so ;   for  the  transit  came  to  an  end  at 
Southampton  (d). 

523.  Where  goods  have  been  despatched  by  a  vendor  under  a  Right  of 

.  .-Ill  111        J  J-         purchaser  to 

contract  of  sale  which  stipulated  that  they  should  go  to  a  particu-  intercept 

lar  destination,  the  buyer  is  not  entitled  to  divert  or  intercept  f°°ng^it^and^ 

the  goods  on  their  way  thither ;  and  should  he  do  so,  it  would  so  end  it. 

probably  be  held  that  he  could  not  in  that  way  defeat  the  unpaid 

vendor's  right  to  stop  the  goods,  even  though  he  had  obtained 

actual  possession  of  them  (e). 

But  where  there  has  not  been  any  agreement  requiring  the 

vendee  to  send  the  goods  or  allow  them  to  be  sent  to  this  or  that 


(d)  Brett,  M.  R.,  said  :  "  It  is  said  that 
that  (Elkin  &  Co.'s  letter  of  Sept.  11th) 
is  an  order  to  Turner  &  Co.  to  forward 
the  goods  to  their  destination  in  Jamaica. 
Well,  the  case  mainly  depends  upon 
whether  that  is  a  true  interpretation  of 
the  letter — whether  a  direction  to  send 
the  goods  to  Jamaica  is  an  order  to  send 
them  to  their  destination.  Now,  what 
is  meant  by  sending  goods,  'to  their 
destination '  ?  It  seems  to  me  that  it 
means  sending  them  to  a  particular 
place,  to  a  particular  person  who  is  to 
receive  them  there,  and  not  sending 
them  to  a  particular  place  without  saying 
to  whom." 

And  subsequently  he  continued  : — 
"  As  a  matter  of  business  it  is  impossible 
to  say  that  Dunlop  &  Co.  could  properly 
have  shipped  the  goods  for  Jamaica 
without  receiving  further  orders  as  to 
the  person  to  whom  they  were  to  ship 
them.  They  were  to  receive  directions 
from  the  purchasers  as  to  the  person 
to  whom  they  were  to  ship  them,  and 
the  purchasers  were  to  communicate  to 
them  another  substantive  destination. 
The  first  destination  was  to  Dunlop  & 
Co.,  at  Southampton,  it  being  part  of  the 
bargain  that  Turner  &  Co.  were  to  pay 
the  costs  of  the  carriage  to  Southampton 
inside  the  invoice  price— 'theinvoice price 
was  to  include  that.  Elkin  &  Co.  only 
told  Turner  &  Co.  that  the  goods  were 
going  to  Jamaica,  they  did  not  direct 
them  to  give  the  order  to  Dunlop  &  Co. 


to  send  them  to  Jamaica  ;  they  reserved 
that  for  themselves.  The  goods,  there- 
fore, '  waited  for  new  orders  from  the 
purchasers  to  put  them  again  in  motion, 
to  communicate  to  them  another  sub- 
stantive destination,  and  without  such 
orders  they  would  continue  stationary.' 
The  goods  were,  therefore,  at  their 
journey's  end  when  they  reached  South- 
ampton. 

"  But  it  is  said  that  the  place  of  the 
destination  of  the  goods  was  known  to 
Turner  &  Co.,  although  the  name  of 
the  person  to  whom  they  were  to  be 
sent  was  not  known.  That  is  a  new 
point,  but  I  have  not  the  least  difficulty 
in  deciding  it.  The  'destination'  of 
these  goods  did  not  mean  sending  them 
to  Jamaica.  In  business,  '  destination  ' 
means  that  you  must  give  not  only  the 
name  of  the  place  to  which,  but  also  the 
name  of  the  person  to  whom,  goods  are 
to  be  sent.  Dunlop  &  Co.  could  not  send 
these  goods  forward  to  their  'destina- 
tion,' that  is,  to  the  person  who  was  to 
receive  them  at  a  particular  place,  with- 
out receiving  a  further  order  from  the 
purchasers  as  to  the  name  of  the  person 
to  whom  they  were  to  go.  The  case, 
therefore,  seems  to  me  to  be  within  the 
authority  of  Dixon  i).  Bald  wen,  (1804) 
(5  East,  175)." 

(e)  See  Watson,  Ex  parte,  Love,  In  re, 
(1877)  5  Ch.  D.  35 ;  per  James,  L.  J. 
at  p.  43. 
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Sect.  523.  place,  the  mere  fact  that  he  has  notified  his  intention  that  they 
should  go  to  such  and  such  a  place,  and  has  instructed  the  vendor 
to  send  them  there,  will  not  prevent  him  from  intercepting  them 
while  on  their  way  ;  and  he  may  at  any  time  end  the  transit  by 
taking  possession  of  them,  with  the  intention  of  keeping  them  or 
diverting  them  to  another  destination. 

Formerly  it  was  held  that  this  could  not  be  done ;  that,  for 
example,  a  consignee  had  no  right  to  go  out  to  sea  to  meet  the 
ship,  and  so  take  possession  before  the  end  of  the  voyage  (/). 
But  later  cases  have  overruled  that  view. 

We  have  seen  (g)  that  a  consignee  may  end  the  transit  by 
making  a  new  agreement  with  the  carrier,  such  as  to  put  him 
constructively  into  possession  of  the  goods,  the  carrier  becoming 
his  agent  Qi).  He  may  also  end  it  by  taking  actual  possession  ; 
and  it  has  been  said  that  he  may  do  so  even  against  the  carrier's 
consent.  "  If  the  vendee  take  them  out  of  the  possession  of  the 
carrier  into  his  own  before  their  arrival,  with  or  without  the 
consent  of  the  carrier,  there  seems  to  be  no  doubt  that  the 
transit  would  be  at  an  end :  though,  in  the  case  of  the  absence 
of  the  carrier's  consent,  it  may  be  a  wrong  to  him  for  which  he 
would  have  a  right  of  action  "  (i). 

In  Valpy  v.  Gibson  {k)  goods  had  been  shipped  by  the  buyer's 
agents  for  a  destination  which  had  been  named  to  the  vendor, 
but  they  were  afterwards  relanded  by  the  agents  on  the  buyer's 
instructions,  and  were  sent  to  be  repacked.  It  was  held  that, 
in  causing  the  goods  to  be  relanded,  and  sending  them  to  be 
repacked,  the  purchaser  dealt  with  them  as  owner,  and  acquired 
the  possession  as  well  as  the  property  in  them ;  and  that  that 
would  certainly  put  an  end  to  the  transit  if  it  had  not  already 
been  determined  by  the  original  delivery  to  the  agents. 

On  the  other  hand,  it  was  held  in  Smith  v.  Goss  {I),  that  an 
attachment  of  goods  in  transit,  by  process  out  of  the  Mayor's 
Court  of  London,  at  the  suit  of  a  creditor  of  the  vendee,  did  not 
defeat  the  vendor's  right  to  stop  and  claim  the  goods. 

Sale  of  Goods       523a.  The  law  on  this  subject  of  the  duration  of  the  transit  is 

Act,  1893, 

s.  45.  (/)  Hoist  v.  Pownall,  (1794)  1  Esp.      7  H.  &  N.  400. 

210.  (i)  Per  Parke,  B.,  in  Whitehead  v. 

O)  Supra,  8.  513.  Anderson,  (1842)  9  M,  &  W.  at  p.  534. 

(A)  As  to  the  carrier's  lespoDsibility  Qt)  (1847)  16  L.  J.,  C.  P.  241  ;  4  C.B. 

to  the  consignor,  see  L.  &  N.  W.  Rail.  837. 

Co.  V.  Bartlett,  (1861)  31  L.  J.,  Ex.  92  ;  (I)  (1808)  1  Camp.  282. 
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now  codified  by  sect.  45  of  the  Sale  of  Goods  Act,  1893,  which  is    Sect.  523a. 
as  follows : — 

"(1)  Goods  are  deemed  to  be  in  course  of  transit  from  the  time 
■when  they  are  delivered  to  a  carrier  by  land  or  water,  or  other  bailee 
(or  custodier),  for  the  purpose  of  transmission  to  the  buyer,  until  the 
buyer,  or  his  agent  in  that  behalf,  takes  delivery  of  them  from  such 
carrier  or  other  bailee  (or  custodier). 

"  (2)  If  the  buyer,  or  his  agent  in  that  behalf,  obtains  delivery  of  the 
goods  before  their  arrival  at  the  appointed  destination,  the  transit  is 
at  an  end. 

"  (3)  If  after  the  arrival  of  the  goods  at  the  appointed  destination, 
the  carrier  or  other  bailee  (or  custodier)  acknowledges  to  the  buyer,  or 
his  agent,  that  he  holds  the  goods  on  his  behalf,  and  continues  in 
possession  of  them  as  bailee  (or  custodier)  for  the  buyer,  or  his  agent 
the  transit  is  at  an  end,  and  it  is  immaterial  that  a  further  destination 
for  the  goods  may  have  been  indicated  by  the  buyer. 

"  (4)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or 
other  bailee  (or  custodier)  continues  in  possession  of  them,  the  transit 
is  not  deemed  to  be  at  an  end,  even  if  the  seller  has  refused  to  receive 
them  back. 

"  (5)  When  goods  are  delivered  to  a  ship  chartered  by  the  buyer  it 
is  a  question,  depending  on  the  circumstances  of  the  particular  case, 
whether  they  are  in  the  possession  of  the  master  as  a  carrier,  or  as 
agent  to  the  buyer. 

"  (6)  Where  the  carrier  or  other  bailee  (or  custodier)  wrongfully 
refuses  to  deliver  the  goods  to  the  buyer,  or  his  agent  in  that  behalf, 
the  transit  is  deemed  to  be  at  an  end. 

"  (7)  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer, 
or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be  stopped 
in  transitu,  unless  such  part  delivery  has  been  made  under  such 
circumstances  as  to  show  an  agreement  to  give  up  possession  of  the 
whole  of  the  goods." 

624.  The  right  of  stopping  goods  in  transitu  is,  in  the  first  The  right  is 
instance,  that  of  the  vendor  who  started  the  goods  upon  that  vendor  or  ^ 
transit,  and  it  is  exercisable  by  him  as  against  his  purchaser,  5"^-^e°dor- 
upon  his  insolvency,  without  paying  for  the  goods.    But  if  the 
goods  have  been  resold  during  the  transit,  each  sub-vendor  has, 
as  against  his  purchaser,  a  similar  right  of  stopping  the  goods 
before  the  transit  comes  to  an  end  (m) ;  while,  as  we  shall  see 
hereafter,  each  vendor  loses  that  right  when  the  buyer  who  has 

(m)  Jenkyns   v.   Uaborne,  (1844)  13  L.  J.,  C.  P.  196;    7    Man.  &  G.  678  ;  8 
Scott,  N.  E.  505. 


678 


THE   DELIVERY. 


Sect.  524.    purchased  from  him  transfers  the  goods,  and  the  bill  of  lading 
for  them,  to  a  sub-purchaser. 


Agents  who 
have  bought 
with  their 
own  money 
have  the 
right. 


Lien  of 
shipper  does 
not  give  the 
right. 


525.  The  Courts  have  given  a  liberal  meaning  to  the  word 
vendor  in  relation  to  this  right.  A  foreign  agent  who  has  for 
commission  purchased  goods  on  his  own  credit,  or  with  his  own 
money,  on  the  orders  of  a  principal  in  this  country,  to  whom  he 
has  shipped  them,  is  entitled  to  stop  them  in  transit  if  the 
principal  becomes  insolvent  (n).  So,  also,  may  a  merchant  here 
who  has  purchased  goods  on  commission,  upon  the  orders  of 
correspondents  abroad,  and  has  shipped  to  them  (o) . 

In  The  Tigress  (p),  a  merchant  at  Liverpool  who  had,  on  his 
own  credit,  bought  corn  at  New  York  on  the  order  of  a  buyer  at 
Bristol,  to  whom  he  charged  a  commission,  was  allowed  to  exercise 
the  right.  In  Tucker  v.  Humphrey  (g),  agents  in  England  who 
bought  goods  with  their  own  money  for  a  principal,  also  in 
England,  to  whom  they  shipped  them,  were  allowed  the  same 
right.  In  Cooper,  Ex  parte,  McLaren,  In  re  (r),  it  was  held  to  be 
no  valid  objection  to  a  stoppage  that  the  vendee  was  also  a 
member  of  the  firm  which  had  sold  and  shipped  the  goods.  And 
in  Newsom  v.  Thornton  (s),  a  stoppage  was  allowed  of  goods 
which  had  been  shipped  on  the  joint  account  of  the  shippers  and 
the  consignee. 

In  Siffken  v.  Wray(i),  Lord  EUenborough  appears  to  have 
considered  that  one  who  had  become  a  surety  for  the  price  of  the 
goods,  by  accepting  the  vendor's  drafts  against  them  for  the 
buyer's  accommodation,  was  not  entitled  to  stop  the  goods  in 
transit  upon  the  buyer  becoming  insolvent.  If,  however,  a  surety 
were  to  pay  the  price  of  the  goods,  he  would,  by  the  Mercantile 
Law  Amendment  Act,  1856  (it),  be  entitled  to  stand  in  the  place 
of  the  vendor,  and  to  use  all  his  remedies — so  that  he  would 
apparently  have  the  right  to  stop  the  goods  in  transit. 

526.  The  fact  that  a  shipper  of  goods  had  a  hen  upon  them 

(n)  Feise  v.  Wray,  (1802)  3  East,  93  ; 
Bird  D.  Brown,  (1850)  19  L.  J.,  Ex.  154  ; 
4  Ex.  786;  per  Mellish,  L.  J.,  Banner, 
Ex  parte,  Tappenbeck,  In  re,  (1876)  2 
Ch.  D.  278,  at  p.  289. 

(y)  Per  Lawrence,  J.,  Feise  v.  "Wray, 
(1802)  3  East,  at  p.  101 ;  per  Brett, 
M.  K.,  in  Miles,  Ex  parte,  Isaacs,  In  re, 
(1885)  15  Q.  B.  D.  39,  at  p.  42. 


ip)  (1863)  .32  L.  J.,  Adm.  97  ;  Br.  & 
L.  38. 

(?)  (1828)  6  L.  J.  (o.  s.),  C.  P.  92 ;  4 
Bing.  516  ;  1  M.  &  P.  378,  n. 

(r)  (1879)  48  L.  J.,  Bk.  49  ;  11  Ch.  D. 
68. 

(s)  (1805)  6  East,  17. 

(0  (1805)  6  East,  371. 

(?i)  19  &  20  Vict.  c.  97,  s.  5. 


STOPPAGE   IN   TRANSITU.  679 

before  he  shipped  does  not  confer  upon  him  the  right  of  stopping  Sect.  526. 
them  in  transit.  By  parting  with  the  goods  he  parts  with  his 
right  to  have  possession  of  them.  In  Sweet  v.  Pym  («),  Pym,  a 
fuller,  who  had  by  custom  a  lien  upon  certain  goods  in  his  posses- 
sion belonging  to  one  Gard,  for  a  general  balance  due  to  him 
from  Gard,  shipped  the  goods  to  London  in  accordance  with 
Gard's  orders.  No  bill  of  lading  was  signed  for  them.  After- 
wards, hearing  of  Gard's  bankruptcy,  Pym  overtook  the  ship 
before  the  end  of  the  voyage,  and  induced  the  captain  to  sign  a 
bill  of  lading  to  his  order,  and  he  obtained  delivery  of  the  goods 
from  the  captain  on  their  arrival  in  London.  It  was  held  that 
he  had  no  right  to  have  possession  of  them. 

527.  The  right  to  stop  goods  in  transit  is  not  prejudiced  by  Effect  of  part 
the  fact  that  the  buyer  has  partly  paid  for  them  (i/),  or  has  bought  of  g™ing  °^ 
them  on  credit,  or  given  acceptances  for  them  which  have  not  yet  f'oceptances 
matured  (^);  even  though  these  acceptances  have  been  negotiated 
by  the  vendor,  and  are  outstanding  (a).     If,  however,  the  vendor 
has  agreed  to  take  something  else  than  money,  such  as  goods  or 
bills,  in  absolute  payment  of  the  price,  he  will,  on  receiving  them, 
cease  to  be  an  unpaid  vendor,  and  will  lose  the  right  of  stopping 
the  goods  in  transit. 

In  "Wood  V.  Jones  (6),  it  was  held  that  a  consignor  is  entitled 
to  stop  goods  in  transit,  although  he  has  goods  of  the  insolvent 
consignee  in  his  hands,  and  although  it  is  uncertain  how  the 
balance  of  the  account  between  them  will  turn  out.  One 
Brightman,  in  England,  had  consigned  goods  to  the  plaintiffs  at 
Quebec  for  sale  on  his  account.  Before  these  goods  were  sold 
the  plaintiffs  shipped  three  cargoes  of  timber  to  Brightman,  but 
not  specifically  against  the  consignments  from  him.  They  drew 
upon  him  against  the  third  cargo,  and  he  dishonoured  the  bill ; 
their  agent  in  England  therefore  gave  notice  to  stop  the  cargo. 
It  was  held  that  the  plaintiffs  were  entitled  to  do  so ;  they  were 
not  bound  to  wait  until  their  account  with  Brightman  was 
liquidated. 

(x)  (1800)  1  Bast,  i.  ball  Co.,  (1904)  7  Sess.  Ca.  (5th)  35. 

[y)  Hodgson  v.  Ley,  (1797)  7  T.  R.  (a)  Hid.    But  of.  Bunney  v.  Poyntz, 

440.  (1833)  2  L.  J.,  K.  B.  55 ;  4  B.  &  Ad. 

(z)  Feise  v.  Wray,  (1802)  3  East,  93  ;  568  ;  1  N.  &  M.  229. 
Edwards  v.  Brewer,  (1837)  6  L.  J.,  Ex.  (*)  (1825)  7  D.  &  E.  126. 

135  ;  2  M.  &  W.  375 ;  Eeid  v.  J.  B.  Snow- 
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Sect.  527.  But  in  Vertue  v.  Jewell  (c),  where  the  consignor  was  at  the  time 
of  the  shipment  indebted  to  the  consignees,  after  taking  into 
account  a  number  of  bills  still  running  which  had  been  accepted 
by  them  for  him,  it  was  held  by  Lord  Ellenborough,  and  the 
Court  in  banc,  that  the  consignor  had  no  right  to  stop  the  goods 
in  transit  on  the  consignee's  bankruptcy ;  and  that  the  non- 
payment of  the  bills  by  them  could  not  be  considered.  The  goods 
had  in  that  case  been  consigned  on  account  of  the  balance  due  to 
the  consignees ;  and  Lord  Ellenborough  subsequently,  in  Patten 
V.  Thompson  {d),  said  that  in  the  case  of  Vertue  v.  Jewell  the 
indorsement  of  the  bill  of  lading  was  in  the  nature  of  a  pledge 
to  cover  the  acceptances  (e). 

Consignment  528.  Kinloch  V.  Craig  (/)  was  a  case  of  a  consignment  by 
merchants  to  factors,  who  had  accepted  outstanding  drafts  to  a 
large  amount,  against  consignments,  including  the  one  in  question. 
Both  merchants  and  factors  became  bankrupt,  and  the  represen- 
tatives of  the  merchants  got  possession  of  the  goods  before  they 
had  ever  come  into  the  possession  of  the  factors.  It  was  held  in 
all  the  Courts  that  they  were  entitled  to  keep  them.  Eyre,  C.  B., 
in  delivering  the  opinions  of  the  judges  to  the  House  of  Lords, 
said  that  the  transaction  being  between  principal  and  factor,  and 
not  between  vendor  and  vendee,  the  consignees  could  have  no 
property  in  the  cargo,  and  the  right  of  stoppage  in  transitu  was 
not  in  question.  The  consignees  had  no  lien,  because  they  had 
not  had  possession. 

Notice  to  stop  529.  In  order  to  be  valid  the  notice  stopping  the  goods  in 
^om  vendor  transit  must  come  from  the  vendor,  or  from  some  agent 
°a  ent°''''^^^  authorized  to  act  for  him  in  that  behalf.  In  Bird  v.  Brown  {g), 
the  notice  was  given  to  the  master  at  Liverpool,  on  the  arrival  of 
the  goods,  by  the  defendants,  who  were  the  holders  of  bills  drawn 
against  the  goods ;  and  the  master  in  consequence  delivered  to 
them.  But  they  were  not  agents  of  the  consignor,  who  was 
abroad,  and  they  had  received  no  authority  from  him  to  make 
the  stoppage.  After  the  goods  had  been  delivered,  however,  a 
power  of  attorney  which  had  been  executed  by  the  consignor 
before  the  stoppage  arrived  at  Liverpool,  by  which  one  Joseph 

(c)  (1814)  4  Camp.  31.  (/)  (1790)  2  E.  E.  32  ;  3  T.  E.  119, 

(_d)  (181C)  5  M.  &  S.  350.  783  ;  4  Bro.  P.  C.  47. 

(e)  But  see  the  remarks  on  the  case  in  (9)  (1850)  19  L.  J.,  Ex.  154  ;  4  Ex. 

Benjamin  on  Sales  (3rd),  p.  823.  786. 
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Hubback  was  authorized  to  stop  the  goods  in  transit,  and  he    Sect.  539. 

adopted  and  confirmed  the  acts  of  the  defendants.     It  was  held 

that  the  ratification  by  the  consignor  and  his  attorney  did  not 

make  the  defendants'  act  vaHd.     For,  to  be  effectual,  such  a 

ratification  must  be  made  within  the  time  allowed  for  a  stoppage, 

and  here  it  had  not  been  made  until  the  transit  had  come  to 

an  end. 

On  the  other  hand,  in  Hutchings  ^K  Nunes  Qi),  the  Privy 
Council  held  that  a  stoppage  made  on  behalf  of  the  consignors 
by  one  to  whom  they  had  written  before  the  stoppage,  giving 
him  general  authority,  was  valid,  although  he  did  not  receive 
the  letter  until  after  he  had  stopped  the  goods  (i). 

In  Morrisons.  Gray  (A;),  it  was  held  that  an  indorsement  of 
the  bill  of  lading  to  an  agent,  to  enable  him  to  stop  the  goods  in 
transit,  entitled  him  to  sue  in  his  own  name  for  the  value  of  the 
goods,  which  the  defendants  had  wrongly  refused  to  deliver  to  him. 

530.  Again,  the  notice  to  stop  the  goods  must  be  given  to  "the  it  must  be 
person"  who  has  the  immediate  "custody"  of  them(0.     That  is,  ^ho^have 
usually,  to  the  master  of  the  ship.     Notice  given  to  the  ship-  xh^*°^'^j°^ 
owner,  and  transmitted  by  him  to  the  master,  is  sufficient  (m) ; 
but  not  unless,  or  until,  it  reaches  the  master  (n).     There  appears 
to  be  some  uncertainty  whether  the  shipowner  is  bound  to  forward 
such  a  notice. 

In  Kemp  v.  Falk  (n),  goods  had  been  shipped  at  Liverpool  for  Opinions  in 
Calcutta,  and  notice  to  stop  them  was  given  by  the  vendor,  who  ^""^  ^' 
was  also  the  shipper,  to  the  shipowners  at  Liverpool,  on  July  27th, 
two  days  before  the  vessel  arrived  at  Calcutta.  On  the  31st  the 
owners  telegraphed  to  their  agents  at  Calcutta  telling  them  to 
stop  delivery  unless  the  bill  of  lading  was  held  for  value.  In  fact 
it  was  held  for  value.  On  the  5th  of  August  the  vendor,  through 
his  agents  at  Calcutta,  gave  notice  to  the  master.  In  the  Court 
of  Appeal,  Bramwell,  L.  J.,  said  : — "  I  think  that  there  was  no 

(/t)  (1863)  9  L.  T.  125  ;  1  Moo.  P.  C.  signees,  see  Phelps  v.  Comber,  (1885)  Hi 

(N.  s.)  243.  L.  J.,  Oh.  1017  ;  29  Ch.  D.  813. 

(i)  Cf.  Whiteheads.  Anderson,  (1842)  (to)  Litt  v.   Cowley,  (1816)  7  Taun. 

Zl  L.  J.,  Ex.  457  ;  9  M.  &  W.  518.  168  ;  2  MaTsh.  457  ;  Holt  338  ;  Bethell 

(*)  (1824)  3  L.  J.  (o.  s.),  C.  P.  261 ;  v.  Clark,  (1888)  57  L.  J.,  Q.  B.  302  ;  19 

2  Bing.  260  ;  9  Moo.  484.  Q.  B.  D.  553  ;  20  Q.  B.  D.  615  ;  6  Asp. 

(0  Per  Parke,  B.,  in  Whitehead   v.  M.  C.  846. 

Anderson,  (1842)  11  L.  J.,  Ex.  157  ;  9  (»)  Kemp  ■».  Falk,  (1882)  52  L.  J.,  Ch. 

M.-  &  W.  518.      As  to  notice  to  con-  167  ;  7  A.  C.  573  ;  5  Asp.  M.  C.  1. 
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Sect.  530.    effectual  stoppage  in  transitu  until  the  master  of  the  ship  was 
^  told  by  the  vendor's  agents  to  stop  the  goods.     I  think  that 

what  took  place  at  Liverpool  amounted  only  to  telling  someone 
to  stop  the  goods,  not  a  stoppage  m  transitu,  and  I  cannot  think 
that  any  duty  was  imposed  on  the  shipowners  at  Liverpool  to 
stop  the  goods.  It  seems  to  me  that  it  would  be  monstrous  to 
hold  that  the  telling  somebody  else  to  stop  the  goods  in  transihi 
amounted  to  a  stoppage  in  transitu, "  (o). 

This  question  was  not  of  importance  in  that  case,  and  was  not 
discussed  by  the  other  Lords  Justices;  nor  in  the  House  of  Lords, 
except  by  Lord  Blackburn.  He,  however,  considered  the  stoppage 
was  complete  on  July  31st,  and  laid  down  a  different  view  of  the 
law  from  that  of  Bramwell,  L.  J.  He  said  (p)  :  "  I  had  always 
understood  that  the  law  was  that  when  you  became  aware  that 
a  man,  to  whom  you  had  sold  goods  which  had  been  shipped,  had 
become  insolvent,  your  best  way,  or  at  least  a  very  good  way,  of 
stopping  them  in  transitu  was  to  give  notice  to  the  shipowner  in 
order  that  he  might  send  it  on.  He  knew  where  his  master  was 
likely  to  be,  and  he  might  send  it  on ;  and  I  have  always  been 
under  the  belief  that  although  such  a  notice,  if  sent,  cast  upon 
the  shipowner  who  received  it  an  obligation  to  send  it  on  with 
reasonable  diligence,  yet  if,  though  he  used  reasonable  diligence, 
somehow  or  other  the  goods  were  delivered  before  it  reached,  he 
would  not  be  responsible.  I  have  always  thought  that  a  stoppage, 
if  effected  thus,  was  a  sufficient  stoppage  in  transitu;  I  have 
always  thought  that  when  the  shipowner,  having  received  such 
a  notice,  used  reasonable  diligence  and  sent  the  notice  on,  and 
it  arrived  before  the  goods  were  delivered,  that  was  a  perfect 
stoppage  in  transitu — consequently  I  think  that  when  notice  was 
given  to  the  shipowners  (and  although  they  had  signed  the  bill 
of  lading  instead  of  the  master  signing  it,  I  do  not  think  that 
that  makes  any  difference ;  I  only  mention  it  to  say  that  it  makes 
none)  they  were  under  an  obligation  to  forward  it  with  reasonable 
diligence,  if  they  could,  to  the  master." 

Sale  of  Goods       530a.  The  law  on  this  subject  is  now  stated  in  sect.  46  of  the 
„.  46.      '        Sale  of  Goods  Act,  1898,  which  is  as  follows : — 

"  (1)  The  unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu 
either  by  taking  actual  possession  of  the  goods,  or  by  giving  notice  of 

(o)  (1880)  14  Ch.  D.  at  p.  455.  (p)  (1882)  7  A.  C.  at  p.  585. 
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his  claim  to  the  carrier  or  other  bailee  (or  custodier)  in  whose  possession  Sect.  530a. 
the  goods  are.  Such  notice  may  be  given  either  to  the  person  in  actual 
possession  of  the  goods  or  to  his  principal.  In  the  latter  case  the  notice, 
to  be  effectual,  must  be  given  at  such  time  and  under  such  circumstances 
that  the  principal,  by  the  exercise  of  reasonable  diligence,  may  communi- 
cate it  to  his  servant  or  agent  in  time  to  prevent  a  delivery  to  the  buyer. 
"  (2)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the 
carrier,  or  other  bailee  (or  custodier)  in  possession  of  the  goods,  he  must 
re-deliver  the  goods  to,  or  according  to  the  directions  of,  the  seller.  The 
expense  of  such  re-delivery  must  be  borne  by  the  seller." 

531.  We  have  seen  that  the  shipowner  is  bound  to  deUver  the  Duty  to 
goods  to  the  persons  rightfully  entitled  to  them,  provided  they  vendoT. 
duly  put  forward  their  claims ;  and  that  this  is  true  with  regard 
to  a  vendor  who  properly  claims  to  stop  goods  in  transit.  Should 
the  goods  be  delivered  by  the  master  to  the  vendee,  after  a  valid 
notice  to  stop  them  from  the  vendor,  the  latter  may  claim 
damages  from  the  master  and  the  shipowner  (q). 

Moreover,  the  master  has  no  right  to  retain  the  goods  upon 
the  plea  of  holding  them  for  the  true  owner  when  he  shall  have 
been  ascertained :  "  the  right  to  stop  means  the  right  not  only  to 
countermand  delivery  to  the  vendee,  but  to  order  delivery  to  the 
vendor  "  (r). 

If,  however,  delivery  be  improperly  made  to  the  vendee,  or  to 
persons  in  whom  his  estate  has  become  vested,  the  vendor  may 
follow  the  goods  and  claim  them,  or  their  value  (s). 

But  it  does  not  seem  equally  certain  that  the  vendor  may  May  vendor 
follow  the  goods  after  they  have  been  delivered  to  assignees  of  in  haiids°of ^ 
the  vendee,  who  have  in  good  faith  given  value  for  them  and  '^^7^^'^ 
obtained  an  assignment,  though  not  in  such  a  way  as  to  defeat 
the  vendor's  right  of  stoppage.     We  shall  see  hereafter  that  that 
may  be  the  position  where  there  has  been  an  assignment  without 
a  transfer  of  the  bill  of  lading ;  and  it  is  open  to  question  whether 
the  vendor  may  not  lose  his  right  to  claim  the  goods  as  against 
such  assignees,  when  they  have  actually  obtained  possession  of 
them,  without  notice  of  his  claim. 

(j)  TheTigress,  (1863)32L.  J.,Adm.  (s)  Litt   v.    Cowley,  (1816)  7  Taun. 

97  ;  Br.  &  L.  38  ;  supra,  ss.  469,  482.  169  ;     2      Marsh.     457  ;      Holt     338  ; 

The  claim  is  founded    on    tort :    see  Bohtlingk  v.  Inglis,  (1808)  3  East,  381  ; 

Pontifex  v.   Mid.  Rail.   Co.,   (1877)  47  Sohotsmans  v.  L.  &  T.  Bail.  Co.,  (1865) 

L.  J.,  Q.  B.  28 ;  3  Q.  B.  D.  23.  35  L.  J.,  Oh.  100  ;   L.  E.,  1  Eq.  349  ; 

(f)  Per    Dr.    Lushington,   (1863)  32  reversed  on  another  point,  (1867)  36 

L.  J,,  Adm.  at  p.  102.  L.  J.,  Ch.  361 ;  L,  E.,  2  Ch.  332. 
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Sect.  532. 

Eight  to  stop 
in  transit 
defeated  by 
transfer  of 
bill  of  lading 
for  value. 


Lickbarrow  v. 
Mason. 


532.  The  right  of  the  vendor  to  stop  the  goods  is  liable  to  be 
defeated  by  intervening  rights  of  other  persons.  If,  while  the 
transit  still  continues,  the  purchaser  assigns  the  goods  and 
transfers  the  bill  of  lading  for  them  to  one  who  gives  value  for 
them  in  good  faith,  without  notice  that  they  have  not  been  paid 
for,  the  vendor's  right  of  stoppage  is  lost  as  against  that  person. 
The  rights  of  property  and  possession  which  the  latter  has 
bought  become  paramount  to  the  dormant  right  of  the  unpaid 
vendor. 

This  has  been  the  recognized  rule  of  law  since  the  ease  of 
Lickbarrow  v.  Mason  was  lost  before  the  Court  of  King's  Bench ; 
and  it  seems  to  have  become  so,  not  so  much  as  the  result  of 
legal  principles,  as  by  the  adoption  of  a  mercantile  practice  which 
was  found  to  be  of  general  convenience  and  calculated  to  prevent 
fraud. 

The  rule  has  now  been  extended  to  assignments  of  the  goods 
coupled  with  transfers  of  documents  of  title  other  than  bills  of 
lading,  and  the  operation  of  the  rule  has  been  defined  by  sect.  47 
of  the  Sale  of  Goods  Act,  1893  (t).  It  may  still,  however,  be 
useful  to  trace  its  history. 

Lickbarrow  v.  Mason  first  came  before  the  Court  of  King's 
Bench  in  November,  1787  (m).  It  was  an  action  of  trover  for  a 
cargo  of  corn,  shipped  at  Middleburg  by  Turing  &  Son,  on  board 
a  ship  bound  for  Liverpool,  by  the  order  and  directions  and  on 
account  of  Freeman,  of  Eotterdam.  The  master  signed  four 
bills  of  lading  in  the  usual  form,  unto  order  or  assigns.  Two 
of  these  were  indorsed  by  Turing  &  Son  and  sent  by  them  to 
Freeman,  with  an  invoice  for  the  corn.  Another  was  kept  by 
Turing  &  Son,  and  the  remaining  one  by  the  master.  Turing  & 
Son  drew  bills  upon  Freeman  for  4771.,  the  price  of  the  goods, 
which  he  accepted.  He  again  drew  bills  for  520L  upon  the 
plaintiffs  and  sent  them  the  two  bills  of  lading,  together  with 
the  invoice,  in  the  same  state  in  which  he  had  received  them, 
the  object  being  that  the  goods  might  be  taken  possession  of  and 
sold  by  the  plaintiffs  on  Freeman's  account.  The  plaintiffs 
accepted  and  paid  the  drafts  for  520Z.  Before  Freeman's 
acceptances  became  due  he  became  bankrupt,  and  Turing  &  Son 
therefore  indorsed  the  bill  of  lading  which  they  had  retained, 
and   sent  it  with   an  invoice  of  the  goods  to  the  defendants, 

(0  See  infra,  s.  535.  (u)  (1787)  2  T.  R.  63  ;  1  Smith's  L.  0.  (7th),  756. 
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authorizing  them  to  obtain  possession  for  the  benefit  of  Turing     Sect.  532. 

&  Son.     On  the  arrival  of  the  vessel  the  defendants  obtained 

the  corn  under  this  bill  of  lading  and  sold  it.     The  plaintiffs 

demanded  the  corn  from  the  defendants,  and  tendered  them  the 

freight  and  charges ;    but  did  not  offer  to  pay  for  it.     Turing  & 

Son  had  to  take  up  their  own  drafts  on  Freeman,  and  had  not 

been  paid  any  part  of  the  price  of  the  corn. 

On  these  facts  the  Court  {x)  decided  that  the  transfer  of  the 
bill  of  lading  to  the  plaintiffs  put  an  end  to  the  right  of  Turing  & 
Son  to  stop  the  goods.  And  the  main  ground  of  the  decision 
seems  to  have  been  that  otherwise  the  consignee  would  be 
enabled  to  commit  frauds  on  third  persons.  "  A  bill  of  lading 
carries  credit  with  it :  the  consignor,  by  his  indorsement,  gives 
credit  to  the  bill  of  lading,  and  on  the  faith  of  that  money  is 
advanced  "  {y). 

This  decision  was  reversed  in  1790  by  the  Exchequer 
Chamber  (^:).  Lord  Loughborough  delivered  the  unanimous 
judgment  of  the  Court,  basing  their  decision  on  the  ground  thai; 
a  transfer  of  a  bill  of  lading  conveys  only  the  rights  of  the  trans- 
feror ;  so  that  the  transferee  takes  subject  to  any  right  of  the 
original  vendor  to  stop  the  goods. 

In  1793  the  case  was  brought  before  the  House  of  Lords  {a), 
and  the  opinions  of  the  judges  were  taken.  Ashhurst,  Buller 
and  Grose,  JJ.,  repeated  their  opinions  in  favour  of  the  plaintiffs, 
while  Eyre,  C.  J.,  Gould  and  Heath,  JJ.,  and  Hotham,  Perryn 
and  Thomson,  BB.,  advised  in  favour  of  the  defendants.  The 
House,  "  thinking  the  facts  of  the  case  were  not  laid  before  them 
in  such  a  manner  ^as  to  warrant  a  decision  of  the  point  of  law, 
directed  the  cause  to  be  tried  again  by  a  jury  in  order  to  remedy 
that  defect  "(&). 

It  was  accordingly  tried  again,  and  the  jury  found  a  special 
verdict  (c),  upon  which  the  Court  of  King's  Bench,  under- 
standing that  the  case  was  to  be  carried  up  to  the  House  of 
Lords,  again  gave  judgment  for  the  plaintiffs  without  discussion. 

Another  writ  of  error  was  brought,  but  it  was  abandoned,  and  it 

Qc)  Ashhurst,  Buller  &  Grose,  JJ.  (V)  Abbott  (5th),  p.  388  ;  (13th),  703. 

(g)  Per  Grose,  J.,  at  p.  715  ;  cf.  the  See  as  to  the  effect  of  that  judgment, 

observations  on  the  case  in  Salomons  d.  per  Lord  Blackburn  in  Sewellw.Burdick,. 

Nissen,  (1788)  2  T.  E.,  pp.  680,  681.  (1884)  10  A,  C.  74,  pp.  98  et  seq. 

(z)  (1790)  1  H.  Bl.  357.  (c)  (1794)  5  T.  K.  683.     Set  out  supra^ 

(a)  (1793)  6  East,  21.  s.  487. 
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Sect.  532.  has  since  been  the  admitted  doctrine  that  the  consignee  may, 
under  such  circumstances,  confer  an  absolute  right  and  property 
upon  a  third  person,  indefeasible  by  any  claim  on  the  part  of 
the  consignor  {d). 

Grouadsof  533.  It  is  difficult  to  arrive  definitely  at  the  grounds  on  which 

that  doctrine  was  admitted.  The  opinion  of  the  large  niajority 
of  the  judges  was  against  it ;  and  probably  the  considerations 
with  regard  to  it  which  have  had  the  most  weight  and  effect 
were  those  of  policy  and  convenience.  Buller,  J.,  in  his  opinion 
to  the  House  of  Lords,  said  :  "  In  all  mercantile  transactions  one 
great  point  to  be  kept  uniformly  in  view  is  to  make  the  circula- 
tion and  negotiation  of  property  as  quick,  as  easy,  and  as  certain 
as  possible.  If  this  judgment  stands  no  man  will  be  safe  either 
in  buying  or  in  lending  money  upon  goods  at  sea." 

Lord  Kenyon,  in  Salomons  v.  Nissen(e),  a.d.  1788,  said,  in 
approval  of  the  first  decision  of  the  King's  Bench  in  Lickbarrow 
V.  Mason,  "  that  case  was  decided  on  principles  of  policy  and 
common  honesty  ;  it  was  there  said  that  if  the  goods  come  into 
the  hands  of  a  third  person  for  a  valuable  consideration,  bond 
fide,  and  without  notice,  he  shall  not  be  prejudiced,  because  the 
consignor  was  so  incautious  as  to  trust  the  goods  out  of  his 
possession  without  payment." 

And  in  the  same  case,  Ashhurst,  J.,  said  (/)  that  the  right  to 
stop  "  does  not  hold  in  the  case  of  an  assignment  of  the  bill  of 
lading  to  a  third  person  for  a  valuable  consideration  without 
notice,  because  the  possession  of  the  bill  of  lading  by  the  consignee 
makes  him  the  visible  owner  of  the  goods,  and  would  enable  him  to 
commit  a  fraud  on  a  third  person:  such' was  the  case  of 
Lickbarrow  v.  Mason."  And  Buller,  J.,  there  put  it  on  the 
same  ground  {g). 

That  was  also  the  one  point  on  which  the  judges  who  decided 
Lickbarrow  v.  Mason,  in  the  Exchequer  Chamber,  felt  a  diffi- 
culty. Lord  Loughborough,  in  delivering  the  judgment,  said  Qi), 
"This  argument  has,  I  confess,  a  very  specious  appearance.  The 
whole  difficulty  of  the  case  rests  upon  it ;  and  I  am  not  surprised 

(<?)  Abbott  (5th),  p.  389.    It  has  not  (/)  2  T.  R.  p.  680. 

been  afieoted  by  the  Bills  of  Lading  Act,  (f)  See  also  per   Lord  Alvanley  in 

1855 ;  Kemp  v.  Canavan,  (1864)  15  Ir.,  Oppenheim  v.  Russell,  3  B.  &  P.  42, 

C.  L.  E.  216.  p.  49  .  decided  in  1802. 

(e)  (1788)  2  T.  R.  674,  at  p.  679.  (A)  (1790)  1  H.  Bl.  at  p.  363. 
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at  the  impression  it  has  made,  having  long  felt  the  force  of  it  Sect.  533. 
myself.  A  fair  trader,  it  is  said,  is  deceived  by  the  misplaced 
confidence  of  the  consignor.  The  purchaser  sees  a  title  to  the 
delivery  of  the  goods  placed  in  the  hands  of  a  man  who  offers 
them  to  sale.  Goods  not  arrived  are  every  day  sold  without  any 
suspicion  of  distress,  on  speculations  of  the  fairest  nature.  The 
purchaser  places  no  credit  in  the  consignee,  but  in  the  indorse- 
ment produced  to  him,  which  is  the  act  of  the  consignor." 

In  more  recent  times  we  find  the  same  ground  put  forward. 
"  In  such  a  case,  if  the  vendor  is  unpaid,  one  of  two  innocent 
parties  must  suffer  by  the  act  of  a  third ;  and  it  is  reasonable 
that  he  who,  by  misplaced  confidence,  has  enabled  such  third 
person  to  occasion  the  loss,  should  sustain  it  "  (t).  The  rule  is 
an  instance  of  estoppel.  The  vendor  by  putting  the  vendee  in 
possession  of  the  bill  of  lading,  knowing  that  that  is  a  document 
by  which  the  right  to  possession  can  ordinarily  be  transferred,  is 
precluded  from  setting  up  his  right  to  possession  as  against  a 
transferee  of  that  right  (j). 

534.  If  the  right  of  the  sub-purchaser  to  have  the  goods,  free  Assignment 
from  any  claim  to  stop  them  in  transit,  depends  upon  the  fact  ^ifhout 
that  he  gave  credit  to  the  consignee  as  holder  of  the  bill  of  lading,  transfer  of  bill 

(i)  From  the  judgment  of  the  Privy  pledge,  the  stoppage  might  be    made 

Council      in      Kodger      r.      Comptoir  available  in  equity  so  far  as  the  rights 

d'Escompte  de  Paris,  (1869)  L.  E.,  2  P.  C.  of  the  pledgee  did  not  extend.  I  thought, 

p.  406,  citing  Lickbarrow  v.  Mason.  Lord  and  still  think,  that  the  reason  why  the 

Blackburn,  in  Sewell  u.  Burdick,  (1884)  stoppage  could  not  be  made  available  at 

(10  A.  C.  74,  pp.  100,  101)  expressed  a  law  was  because  the  shipowner  no  longer 

different  view  of  the  point  decided  in  held  the  goods  as  a  middleman  ;  as  the 

Lickbarrow  v.  Mason,  and  of  the  grounds  transferee  of  the  bill  of  lading  for  valu- 

of  the  decision.    He  said : — "  The  point  able  consideration,  and  bond  fide  so  as  to 

which  I  understand  to  have  been  decided  give  him  a  security,  whether  by  way  of 

in  Lickbarrow  «.  Mason,  (1794)  (5  T.  E.  mortgage  or  by  way  of  pledge,  had  a 

683)  was,  that  on  the  transfer  of  the  bill  legal  property  in  the  goods  which  he 

of  lading  to  Lickbarrow  the  goods  ceased  could  enforce  as  against  the  shipowner. " 

to  be  in  transitu,  the  shipowner  from  This  view  does  not  seem  reconcilable 

that  time  no  longer  holding  them  as  a  with  the  cases.     It  may  be  asked  why 

middleman  to  carry  the  goods  from  the  a  mere  transfer  of  the  bill  of  lading  by 

unpaid  vendor,  Turing,  to  Freeman,  his  the  vendee  (without  attornment  by  the 

vendee,  but  holding  them  as  agent  for  shipowner)  puts  an  end  to  the  transit 

Lickbarrow.      It    was    held,    first,    in  more  than  a  transfer  by  the  vendor  does 

Westcynthius,   In  re,  (1833)   3  L.   J.,  so.     Further,    the  pledge   cases    show 

K.  B.  56 ;  (5  B.  &  Ad.  817),  and  then  in  that  the  transit  is  not  ended  by  the 

Spalding  v.  Ending,  (1846)  12  L.  J.,  Ch.  transfer. 

503  ;  15  L.  J.,  Ch.  374 ;  (6  Beav.  381),  (J)  Cf.  per  Lord  Cairns  in  Goodwin 

that  where  the  transitns  was  thus  put  -e.  Bobarts,  (1875)  1  A.  C.  at  p.  490. 
an  end  to  by  what  was  in  reality  only  a 
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Sect.  534.  it  might  seem  that  he  ought  not  to  lose  that  right  merely  because 
no  formal  transfer  of  the  bill  of  lading  has  been  made  to  himself. 
If,  for  example,  a  bill  of  lading  comprises  a  large  quantity  of 
goods,  which  are  resold  by  the  consignee  in  smaller  lots,  and 
paid  for  by  the  several  sub-purchasers,  it  might  seem  that  they 
ought  all  to  be  protected  against  a  stoppage  in  transit,  though 
the  bill  of  lading  may  not  have  been  transferred  to  any  of 
them. 

This  point  appears,  however,  to  be  settled  against  such  a  view, 
by  sect.  47  of  the  Sale  of  Goods  Act,  1893  (/c) ;  and  before  the 
passing  of  that  Act  the  authorities  were  in  the  same  direction. 

In  Davis  v.  Keynolds  (l),  indeed,  it  was  held  to  be  unnecessary 
to  prove  the  transfer  of  the  bill  of  lading.  The  bill  of  lading 
was  unstamped  and  could  not  be  received  in  evidence,  and  Lord 
Ellenborough  considered  it  enough  to  show  that  the  consignees 
were  purchasers  of  the  goods  in  whom  the  property  had  vested, 
and  that  they  had  entered  into  a  binding  contract  with  the  sub- 
purchasers (m). 
Assignor  But  in  Akerman  v.  Humphrey  (n),  a  transfer  of  a  shipping  note 

bi™of  fadiDg.^  ^0^  Value,  there  being  no  bill  of  lading,  was  held  not  to  defeat  the 
right  of  stoppage.  One  Dent  had  consigned  hams  and  butter  to 
Hutchinson,  and  sent  him  an  invoice  for  them.  The  goods  were 
shipped,  on  Dent's  orders,  by  forwarding  agents  ;  and  they  sent 
Hutchinson  a  letter  signed  by  them,  called  in  the  report  of  the 
case  a  shipping  note,  which  expressed  that  the  goods  were  shipped 
by  them  for  Hutchinson  by  order  of  Dent.  Some  evidence  was 
given  that  in  the  provision  trade  these  shipping  notes  were  used 
instead  of  bills  of  lading,  and  that  loans  were  made  upon  them. 
Hutchinson  obtained  a  loan  from  the  plaintiff  upon  giving  him 
the  shipping  note,  and  a  delivery  order  on  the  wharfinger.  Dent 
stopped  the  goods  in  transit  upon  Hutchinson's  insolvency,  and 
the  plaintiff  claimed  them.  Burrough,  J.,  who  tried  the  case, 
directed  the  jury  that  the  shipping  note  did  not  amount  to  a  bill 
of  lading.  "  I  do  not  think  the  shipping  note  from  the  nature  of 
it  is  indorsable,  and  here,  in  point  of  fact,  it  is  not  indorsed ; 
therefore,  in  my  judgment,  there  was  no  change  of  property." 
And  this  ruling  was  upheld  by  the  Court  (o). 

(/i)  Iii/ra,  s.  535.  Peake,  N.  P.  C.  189. 

(0  (1815)  i  Camp.  267  ;  1  Stark.  115.  {n)  (1824)  1  C.  &  P.  53. 

(m)  See  also  Dick  v.  Lumsden,  (1792)  (o)  Cf.  supra,  a.  500,  infra,  s.  535. 
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In  Jeukyns  v.  Usborne  (p),  John  and  Thomas  Lloyd,  of  Leg-     Sect.  534. 

horn,  shipped  a  cargo  of  beans  to  Hunter  and  Coventry,    of  Jenkyns  v. 

London,  in  consequence  of  an  order  given  by  them.     The  Lloyds     ^  °™®' 

sent  a  letter  of  advice,  an  invoice,  two  bills  of  exchange,  drawn 

on  Hunter  and  Coventry  for  the  price,  and  a  single  bill  of  lading 

for  the   whole   cargo,   to   Hunter   and   Coventry,  through  the 

plaintiff,  who  was  agent  for  the  Lloyds  in  London.     The  bill  of 

lading  was  to  the  shippers'  order,  and  was  indorsed  by  them  in 

blank.      One   of  the  bills  of  exchange   represented   the   beans 

actually  ordered  by  Hunter  and  Coventry,  the  other  represented 

an   excess  quantity    which    had   been   shipped.      Hunter   and 

Coventry  declined  to  take  this  excess  quantity,  and  refused  to 

accept   the  bill  for  it.      An  arrangement  was  therefore  made 

respecting  it,  between  them  and  the  plaintiff,    shown   by   the 

following  letter : — 

"  London,  24th  May,  1841. 
"  Mr.  Jenkyns. 

"  Sir, 

"  The  invoice  per  Agnes,  Turean  master,  from  Leghorn, 

states  3,932  sacks  beans,  equal  to  supposed  983  quarters ;  the 

amount  sterling  for  which  bills  have  been  drawn  is  8571.  3s.  Id. 

As  you  have  withdrawn  from  this  amount  317Z.  14s.  6d.,  we 

hereby  acknowledge  such  a  proportion  of  the  said  cargo  of  beans 

per  Agnes,  according  to  the  said  sum  of  3171.  14s.  6d.,  the  which 

you  have  accepted,  to  be  yours,  and  herewith  hand  you  order 

to  receive  the  same,  and    should  there  be  a  difference  in  the 

calculating  the  sacks  as  per  invoice,  then  you  must  bear  such 

proportion. 

"  (Signed)  Huntbe  &  Coventey." 

The  order  referred  to  was  as  follows  :  — 

"  Captain  Turean,  of  The  Agnes. 
"  Sir, 

"  Please  deliver  to  the  bearer  one  thousand  four  hundred 

forty-two  and  three  quarters  (1442|)  sacks  of  beans,  ex  Agnes. 

"  HuNTEE  &  Coventey. 
"  London,  1841." 

The  plaintiff  accordingly  accepted,  and  in  due  course  paid  the 
smaller  bill ;  and  he  sold  his  portion  of  the  beans  to  one  Thomas, 

{p)  (1844)  13  L.  J.,  C.  P.  196  ;  8  Scott  N,  K.  505 ;  7  Man.  &  G.  678. 
C. — C.  Y   Y 
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Sect.  534.  undertaking  to  deliver  them  free  of  damage ;  and  sent  him 
Hunter  and  Coventry's  letter  of  May  24th,  and  the  delivery 
order.    Thomas  gave  his  acceptance  for  the  price. 

Subsequently  Thomas  applied  to  the  defendant  for  a  loan, 
offering  the  beans  as  security.  The  loan  was  made,  and  the 
defendant  received  the  letter  and  delivery  order;  Thomas  explain- 
ing that  the  bill  of  lading  for  the  -whole  cargo  was  held  by 
Hunter  and  Coventry.  Thomas  afterwards  stopped  payment 
without  having  met  his  acceptance,  and  the  plaintiff  gave  notice 
to  the  captain  of  The  Agnes  not  to  deliver  ;  but  he  did  in  fact 
deliver  to  the  defendant,  on  an  indemnity.  In  an  action  against 
the  defendant  it  was  held  that  the  plaintiff  was  entitled  to  stop 
the  beans  in  transit,  notwithstanding  the  transfer  to  the  defendant 
for  value  (q). 
Opinions  in  The  question  we  are  considering  was  touched  upon,  but  not 

as*^to^the  ^  decided,  in  Kemp  v.  Falk,  when  before  the  House  of  Lords  (r). 
rights  of  sub-  ^  cargo  of  salt,  the  bill  of  lading  for  which  had  been  deposited 
with  bankers  as  security,  had  been  sold  "  to  arrive"  to  various 
sub-purchasers.  The  salt  was  delivered  to  the  sub-purchasers 
and  was  paid  for  by  them;  and  no  question  arose  as  to  their 
rights.  But  there  was  a  dispute  between  the  unpaid  vendor  and 
the  trustee  in  bankruptcy  of  the  vendee,  as  to  who  was  entitled 
to  the  balance  of  the  purchase-monies,  after  paying  off  the  claim 

(g')  Tindal,  C.  J.,  in  delivering  the  con-  instrument  itself  as  the  symbol  ofthepro- 

sidered  judgment  of  the  Court,  said  ; —  perty.    In  the  present  case  Thomas  was 

"  The  actual  holder  of  an  indorsed  bill  not  in  possession  of  the  bill  of  lading, 

of  lading  might,   undoubtedly,  by  in-  but  only  had  the  order  on  the  captain 

dorsement,  transfer  a  greater  right  than  to  deliver  the  goods  on  arrival.     And 

he  himself  has.     It  is  at  variance  with  when,  under  the  circumstances  stated  in 

the  general  principles  of  law  that  a  man  the  case,  the  order  was  handed  over  to 

should  be  allowed  to  transfer  to  another  the  defendant,  it  appears  to  us  that 

a  right  which  he  himself  has  not.    But  though  an  interest  in  the  contract  passed 

the  exception  is  founded  on  the  nature  to  the  defendant,  the  interest  in  the 

of  the  instrument  in  question,  which  goods  did  not  pass  as  it  would  have  done 

being,  like  a  bill  of  exchange,  a  negoti-  if  the  transfer  had  been  by  assignment 

able  instrument  for  the  general  con-  of  the  bill  of  lading,  but  that  the  interest 

venience  of  commerce,  has  been  allowed  in  the  goods  was  still  liable  to  be  de- 

to  have  an  effect  at  variance  with  the  feated  by  the  insolvency  of   Thomas, 

ordinary  principles  of  law.    This  opera-  and  the  proper  exercise  of  the  right  of 

tion  of  a  bill  of  lading,  however,  being  stoppage  in  transitu^    And  see  Craven 

derived    from    its    negotiable    quality,  i .  Eyder,  (1816)  6  Taun.  433  ;  Holt  100  ; 

appears  to  be  confined  to  the  case  where  2  Marsh.  127  ;  Nix  v.  Olive,  infra,  s.  536. 

tlie  person  wlwtrangfersthe  rigid  is  Mm-  (r)  (1882)  52  L.  J.,  Ch.  167  ;  7  A.  C. 

self  in  possession  of  the  hill  of  lading,  so  573. 
as  to  be  in  a  sit'uation  to  transfer  the 
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of  the  bank.     And  though  the  question  of  the  rights  of  sub-     Sect.  534. 
purchasers  to  defeat  the  unpaid  vendor's  right  to  stop  them  was 
not  material  in  that  case,  very  important  dicta  on  the  matter 
were  uttered. 

Lord  Selborne  said  that,  after  indorsing  the  bill  of  lading  to 
the  bank,  the  original  purchaser  "  can  transfer  no  greater  or 
better  right  than  he  has  ;  and  the  right  which  he  has  is  a  right 
subject  to  a  stoppage  in  transitu  in  all  cases  in  which  the  right 
of  stoppage  in  transitu  remains  in  favour  of  the  original  seller  of 
the  goods"  (s).  And  again,  the  right  of  stoppage  "  could  be  in 
no  way  whatever  affected  or  prejudiced  by  any  dealings  between 
the  original  insolvent  purchaser  and  persons  purchasing  under 
him  without  any  title  founded  upon  an  indorsement  of  the  bill  of 
lading  for  value  received"  (t). 

And  Lord  Blackburn  still  more  distinctly  said  : — "  No  sale, 
even  if  the  sale  had  actually  been  made  with  payment,  would 
put  an  end  to  the  right  of  stoppage  in  transitu,  unless  there  were 
an  indorsement  of  the  bill  of  lading.  Why  an  agreement  to  sell, 
unless  it  uas  made  in  such  a  way  as  to  pass  the  right  of  property  in 
the  goods  sold,  should  be  supposed  to  put  an  end  to  the  equitable 
right  to  stop  them  in  transitu,  I  cannot  understand.  I  am  quite 
clear  that  it  does  not  "  (m). 

On  the  other  hand.  Lord  Fitzgerald  said : — "  Confining  myself 
to  the  facts  of  the  case,  I  refrain  from  expressing  any  opinion 
how  far  a  honafde  absolute  sub-sale  for  cash  made  whilst  the 
goods  were  at  sea,  and  without  notice  of  the  claim  of  the  unpaid 
vendor,  may  or  may  not  affect  the  right  of  stoppage  in  transitu, 
though  the  sub-sale  be  unaccompanied  by  an  indorsement  and 
delivery  of  the  bill  of  lading  to  the  sub-vendee"  {x). 

It  is  to  be  observed,  with  reference  to  the  above  dicta  of  Lord 
Selborne  and  Lord  Blackburn,  that  the  sub-sales  in  that  case  were 
of  undivided  portions  of  a  bulk  of  salt,  so  that  no  property  in  the 
salt  passed  by  the  sales,  even  if  the  property  had  not  already 
vested  by  mortgage  in  the  bank.  Also,  that  the  sub-sales  were 
apparently  made  by  persons  who  either  did  not  hold  the  bill  of 
lading,  or  did  not  do  so  on  behalf  of  him  for  whom  they  sold. 

535.  The  effect  of  a  transfer  of  a  bill  of  lading  in  defeating  a  other 
vendor's  right  of  stoppage  was  extended  to  other  documents  of  title  orS!'^'* 

(«)  7  A.  C.  at  p.  577.  (m)  At  p.  582. 

(f)  At  p.  578.  ix)  At  p.  590. 

T  Y   2 
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Sect.  535.  by  sect.  10  of  the  Factors  Act,  1889  (52  &  53  Vict.  c.  45),  which 
has  been  set  out  above  (y).  That  section  appears  to  contemplate 
that,  without  the  transfer  of  a  bill  of  lading  or  other  document 

Sale  of  Goods   of  title,  an  assignment  of  the  goods  would  not  defeat  the  right. 

s.  47.  '  And  now  the  necessity  of  a  transfer  of  the  document  seems  to  be 
definitely  settled  by  sect.  47  of  the  Sale  of  Goods  Act,  1893, 
which  is  as  follows : — "  Subject  to  the  provisions  of  this  Act  the 
unpaid  seller's  right  of  lien  or  retention  or  stoppage  in  transitu  is 
not  affected  by  any  sale,  or  other  disposition  of  the  goods  which 
the  buyer  may  have  made,  unless  the  seller  has  assented  thereto. 
"Provided  that  ivhere  a  document  of  title  to  goods  has  been  lawfidly 
transferred  to  any  person  as  buyer  or  owner  of  the  goods,  and  that 
person  transfers  the  document  to  a  person  who  takes  the 
document  in  good  faith  and  for  valuable  consideration,  then,  if 
such  last-mentioned  transfer  was  by  way  of  sale,  the  unpaid  seller's 
right  of  lien  or  retention  or  stoppage  in  transitu  is  defeated,  and 
if  such  last-mentioned  transfer  was  by  way  of  pledge  or  other 
disposition  for  value,  the  unpaid  seller's  right  of  lien  or  retention 
or  stoppage  in  transitu  can  only  be  exercised  subject  to  the  rights 
of  the  transferee." 

The  documents  of  title  referred  to  are  defined  (sect.  62)  by 
reference  to  the  Factors  Act,  1889,  of  which  s.  1  (4)  is  as  follows : 
"  The  expression  '  document  of  title '  shall  include  any  bill  of 
lading,  dock  warrant,  warehousekeeper's  certificate,  and  warrant 
or  order  for  the  delivery  of  goods,  and  any  other  document  used 
in  the  ordinary  course  of  business  as  proof  of  the  possession  or 
control  of  goods,  or  authorizing  or  purporting  to  authorize,  either 
by  indorsement  or  delivery,  the  possessor  of  the  document  to 
transfer  or  receive  goods  thereby  represented." 

It  thus  appears  that  in  order  to  defeat  the  right  to  stop  in  transit 
there  must  not  only  have  been  a  sale  or  disposition  of  the  goods 
by  the  buyer,  valid  to  transfer  the  property,  or  some  property, 
in  them,  but  also  a  transfer  by  the  buyer  of  some  document  of 
title  to  the  goods  which  has  been  "  lawfully  transferred  "  to  him 
"  as  buyer  or  owner  of  the  goods." 

The  document  536.  In  order  to  defeat  the  vendor's  right  of  stoppage  by  an 
been  efeeotu-  assignment  of  the  goods,  and  a  transfer  of  a  document  of  title 
f'medr''^"        *^^'  ™^^*  ^^^^  ^^^^  ^°  effective  document  (z). 

Cy-)  Sect,  f  Oi.  (.-)  Supra,  s.  487. 
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In  Nix  V.  Olive  (a)  one  Fox  had  ordered  a  quantity  of  wine  Sect.  536. 
from  vendors  at  Oporto,  and  they  had  shipped  it  under  bill  of 
lading  for  delivery  to  order  or  assigns.  One  of  these,  unindorsed, 
they  sent  to  Fox  in  a  letter,  in  which  they  said  they  had  shipped 
the  wine  on  his  account,  had  sent  a  bill  of  lading,  and  had  drawn 
upon  him  for  the  price.  Fox  accepted  the  draft,  and  allowed  the 
wine  on  its  arrival  to  go  into  the  King's  warehouse.  Subsequently 
he  sold  it  to  the  plaintiff,  partly  for  cash  and  partly  for  an  old 
debt.  Shortly  afterwards  he  became  bankrupt,  and  the  agents  of 
the  consignors,  having  paid  the  duties,  got  possession  of  the  wine. 
The  plaintiff  claimed  it ;  but  Lord  EUenborough  held  that  the 
right  of  the  consignors  to  stop  it  had  not  been  lost. 

But  where  purchasers  of  goods  to  whom  the  property  had  passed 
got  possession  of  the  bill  of  lading,  which  was  by  arrangement  held 
by  the  vendors,  by  means  of  a  fraudulent  representation  that  they 
had  resold  the  goods,  and  then  indorsed  and  delivered  it  to  other 
persons  as  security  for  a  debt,  it  was  held  that  this  put  an  end  to 
the  vendor's  right  to  stop  the  goods  in  transit  (b).  "  Here  the 
possession  was  not  only  united  to  the  previous  ownership  with 
the  consent  (however  obtained)  of  the  person  temporarily  entitled 
to  it,  but  transferred  for  the  express  purpose  of  giving  to  the 
owner  absolute  dominion  over  his  own  property  "  (c). 

In  Cahn  v.  Pockett's,  &c.  Co.  (d)  it  was  held  by  the  Court  of 
Appeal  that  a  bill  of  lading  had  been  "  lawfully  transferred  "  by 
the  intending  vendor  to  an  intended  buyer,  within  the  meaning 
of  sect.  47  of  the  Sale  of  Goods  Act,  1893,  although  the  delivery 
of  it  to  him  had  been  made  subject  to  a  condition  which  he  failed 
to  perform.  The  bill  of  lading,  indorsed  in  blank,  had  been  sent 
by  the  vendor  to  the  intended  buyer  with  a  draft  for  the  price  of 
the  goods,  for  his  acceptance.  He  did  not  accept  the  draft,  as  he 
was  required  and  bound  to  do  if  he  kept  the  bill  of  lading  (Sale 
of  Goods  Act,  1893,  s.  19  (3) ),  but  he  transferred  the  bill  of  lading 
to  persons  who  had  agreed  to  buy  from  him.  It  was  held  that 
the  right  to  stop  the  goods  in  transit  was  thereby  defeated  (e). 

(a)  Abbott  (5th),  393 ;  (13th),  707.  643  ;  8  Asp.  M.  C.  516. 

(J)  Pease  v.  Gloahec,  (1866)  35  L.  J.,  (e)  The  point  that  the  delivery  was 

P.  C.  66  ;  16  E.  E.  210  ;  L.  K.,  1  P.  C.  conditional  is  not  much  discussed  in  the 

219;  3  Moo.  P.  C.  (N.  S.)  556  ;  Br.  &  L.  judgments.      Collins,   L.  J.,  ((1899)   1 

449.  Q.  B.  p.  665)  said  :  "  Mr.  Cohen  con- 

<c)  L.  E.,  1  P.  C.  p.  230.  tended   that  in  this  case  the  bill    of 

(d)  68  L.  J.,  Q.  B.  515 ;  (1899)  1  Q.  b!  lading  had  not  been  'lawfully  trans- 
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Sect.  537. 

Transfer  o£ 
bill  of  lading 
without 
assignment 
of  goods 
insufficient. 


637.  Also  to  defeat  the  vendor's  right,  the  transfer  of  the  bill 
of  lading  must  have  been  made  with  an  intention  of  passing,  and 


ferred '  to  Pintscher  as  buyer,  inasmuch 
as  it  was  not  intended  that  the  property- 
should  pass.  But  by  sect.  11  of  the 
Factors  Act,  1889,  'The  transfer  of  a 
document  may  be  by  indorsement,  or 
where  the  document  is  by  custom,  or  by 
its  express  terms,  transferable  by  de- 
livery, or  makes  the  goods  deliverable 
to  the  bearer,  then  by  delivery.'  '  De- 
livery,' by  the  Sale  of  Goods  Act,  s.  62, 
means  '  voluntary  transfer  of  possession 
from  one  person  to  another.'  I  think 
there  can  be  no  doubt  whatever  that 
the  bill  of  lading  which  was  indoraed  in 
blank,  was  in  this  case  lawfully  trans- 
ferred to  Pintscher  as  buyer."  But  can 
delivery  of  a  document  upon  the  con- 
dition that  it  is  to  be  returned,  if  the 
receiver  fails  to  do  a  certain  thing,  be 
said  to  be  a  "  voluntary  transfer  of 
possession,"  of  that  document,  where 
the  condition  is  not  satisfied  1  It  gives 
"  actual  custody,"  and  therefore  "  posses- 
sion "  within  the  meaning  of  the  Factors 
Act,  (s.  I).  But  has  there  been  a, 
"  voluntary  transfer"  of  the  possession  1 
"Transfer"  must  surely  here  relate  to 
the  right  as  well  as  the  fact  of  posses- 
tion.  Pintscher  acquired  no  right  by 
the  conditional  delivery  of  the  bill  of 
lading  to  him.     Cf.  supra,  s.  488. 

Collins,  L.  J.  (p.  664),  seems  further 
to  have  considered  that  the  right  of  the 
unpaid  vendor  to  stop  the  goods  in 
transit  was  also  defeated  by  the  opera- 
tion of  sect.  25  (2)  of  the  Sale  of  Goods 
Act.  By  that  section  (which  reproduces 
sect.  9  of  the  Factors  Act,  1889),  where 
one  who  has  bought  or  agreed  to  buy 
goods  "  obtains,  with  the  consent  of  the 
seller,  possession  of  the  goods,  or  the 
documents  of  title  to  the  goods,  the  de- 
livery or  transfer  by  that  person,  or  by  a 
mercantile  agent  acting  for  him,  of  the 
goods  or  documents  of  title  under  any 
sale,  pledge  or  other  disposition  thereof 
.  .  .  shall  have  the  same  efieet  as  if 
the  person  making  the  delivery  or  trans- 
fer were  a  mercantile  agent  in  posses- 
sion of  the  goods  or  documents  of  title 
with  the  consent  of  the  owner."    That 


effect  is  shown  by  sect.  2  (1)  of  the 
Factors  Act,  1889,  which  makes  "any 
sale,  pledge  or  other  disposition  of  tJut 
goods,"  by  a  mercantile  agent  so  in  pos- 
session, "as  valid  as  if  he  were  expressly 
authorized  by  the  owner  of  the  goods  to 
make  the  same." 

It  is  submitted  that  neither  sect.  9  of 
the  Factors  Act,  nor  sect.  25  (2)  of  the 
Sale  of  Goods  Act,  can  properly  be  con- 
strued as  affecting  the  right  to  stop  in 
transit.  If  they  are  so  construed,  sect.  10 
of  the  Factors  Act,  and  the  proviso 
to  sect.  47  of  the  Sale  of  Goods  Act, 
seem  unnecessary ;  or  they  were  only 
necessary  in  order  to  give  to  other  docu- 
ments of  title  the  same  effect  that  bills 
of  lading  had.  But  for  that  purpose 
they  were  misdrawn,  and  misleading, 
if  the  earlier  sections  affected  stoppage 
in  transitu.  For  they  are  narrower 
in  operation ;  they  require  that  the 
buyer  shall  have  been  a  transferee  of  the 
document  of  title ;  whereas  the  earlier 
section  in  each  case  (in  the  same  Act) 
only  requires  that  he  shall  have  obtained 
possession  of  it  with  the  consent  of  the 
seller. 

Sect.  9  of  the  Factors  Act,  and  sect. 
25  (2)  of  the  Sale  of  Goods  Act,  are  only 
operative  by  force  of  sect.  2  of  the 
Factor's  Act.  That  merely  validates 
dispositions  of  the  goods  made  by  a  mer- 
cantile agent  "  in  the  ordinary  course  of 
business  of  a  mercantile  agent."  It  is 
concerned  with  the  title  to  the  goods. 
The  defeating  of  the  right  to  stop  in 
transit  is  outside  its  scope.  For  it 
operates  by  validating,  against  the 
owner,  the  sale,  &c.  of  the  goods  by  his 
agent;  whereas  the  sale,  &c.  of  the 
goods  which  defeats  a.  vendor's  right  to 
stop  in  transit  is  made  by  the  owner, 
and  needs  no  validation.  Sect.  9  of  the 
Factors  Act,  and  sect.  25  (2)  of  the 
Sale  of  Goods  Act,  should  then  be  read 
as  merely  validating  a  transferee's  title 
to  the  goods  ;  not  as  opening  a  new  way 
of  defeating  the  unpaid  vendor's  right, 
wider  than  that  which  is  expressly  pre- 
served, in  each  Act,  by  a  subsequent 
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80  as  to  pass,  the  property  in  the  goods,  or  some  interest  in    Sect.  537. 
them.      A  transfer  to  agents  to  enable   them   to   obtain   and  ~ 

sell  the  goods  is  not  enough ;  even  though  those  agents  would 
have  had  a  lien  on  the  goods,  and  on  the  proceeds  of  sale, 
for  a  balance  due  to  them,  if  the  goods  had  in  fact  come  to 
their  hands,  ^ 

In  Patten  v.  Thompson  (/)  the  buyers  of  a  shipment  of  corn 
indorsed  and  sent  the  bill  of  lading  to  their  factors  at  the  port  of 
discharge.  They  had  been  in  the  habit  of  consigning  goods  to 
the  factors  for  sale,  and  had  also  remitted  bills  to  them  and 
drawn  upon  them,  the  account  being  a  running  account.  No  bills 
had  been  drawn  specifically  against  this  corn,  nor  had  it  been 
specifically  appropriated  to  any  of  the  current  bills.  Before  the 
corn  arrived  both  buyers  and  factors  had  failed,  and  the  vendors 
claimed  to  stop  the  goods.  It  appeared  that,  at  the  time  of  the 
transmission  of  the  bill  of  lading,  and  of  the  failure,  the  factors, 
were  under  acceptances  for  the  buyers  to  an  amount  greater  than 
the  value  of  the  bills  and  goods  remitted  to  them ;  but  that  in 
consequence  of  their  failure  to  meet  part  of  their  acceptances, 
the  balance  turned  the  other  way.  It  was  held  that  the  vendor's 
right  to  stop  the  goods  had  not  been  defeated. 

Abbott,  J.,  doubted,  however,  whether  the  factors  would  not 
have  been  entitled  to  possession- of  the  goods  had  they  not  become 
bankrupt  {g). 

538.  Again,  the  transfer  must  have  been  for  value.    But  if  Transfer  must 
made  to  secure  an  already  existing  debt  that  will  suffice  ;  it  is  not  past  debt 
necessary  that  there  should  be  a  fresh  advance  Qi).  enough. 

Also  it  must  have  been  made  in  good  faith ;  and  without  notice  in  good  faith. 
of  any  circumstance  which  would  render  the  transaction  unfair. 
Where  a  transferee  had  taken  the  bill  of  lading  knowing  that  the 

section  on  the  lines  of  the  old  law  upon  prescribed  the  conditions   needful  for 

the  subject.  defeating  a  stoppage  in  transit  by  such 

To  defeat  the  right  to  stop  in  transit  a  disposition — it  requires  that  a  docu- 

two  things  are  necessary  :  a  disposition  meut  of  title  shall  have  been  lawfully 

of  the  goods  by  the  buyer,  and  a  trans-  transferred  to  him,  and  that  he  shall 

fer   by   him  of  a  document  of    title.  have  transferred  that  to  his  assignee. 

Sects.  9  and  10  of  the  Factors  Act,  1889  (/)  (1816)  5  M.  &  S.  350. 

(following  sects.  4  and  5  of  the  Factors  (jr)  5  M.  &  S.  at  p.  367. 

Act,  1877,  and  followed  by  sects.  25  (2)  Qi)  Leask  v.  Scott,  (1877)  46  L.  J., 

and  47  of  the  Sale  of  Goods  Act),  seem  Q.  B.  329,  576  ;  2  Q.  B.  D.  376.     But  cf. 

to  have  dealt  with  those  two  matters  Rodger    v.    Gomptoir    d'Escompte    de 

separately  :  sect.  9  enabled  the  buyer  to  Paris,  (1869)  38  L.  J.,  P.  0.  30  ;  L.  K., 

make  a  disposition  of  the  goods  ;  sect.  10  2  P.  C.  393. 
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Sect.  538. 


Notice  of 
insolvency 


Is  an  assign- 
ment after 
notice  to 
stop  given 
effectual  ? 


goods  had  not  been  paid  for,  and  under  an  agreement  which  gave 
him  a  partnership  interest  in  them,  it  was  held  that  he  stood  in 
the  same  position  as  his  transferor  (i). 

If  a  transferee  knows  at  the  time  of  the  transfer  that  the  trans- 
feror is  insolvent,  it  seems  that  he  is  put  upon  inquiry  as  to 
whether  the  goods  had  been  paid  for  ;  and  that  he  will  not  be  per- 
mitted to  defeat  the  unpaid  vendor,  even  though,  in  fact,  he  was 
ignorant  that  the  price  had  not  been  paid  (k).  Mere  knowledge 
that  the  consignee  has  not  paid  for  the  goods  in  money,  but  has 
given  bills  for  them  which  have  not  matured,  will  not  prevent  the 
transferee  from  claiming  to  have  the  goods  as  against  the  vendor  ; 
unless  he  also  knew  of  other  circumstances  which  "  rendered  the 
bill  of  lading  not  fairly  and  honestly  assignable  "  (I) :  such  as 
that  "  the  consignor  by  the  terms  of  his  dealing  with  the 
consignee  had  bargained  for  or  expected  that  the  payment  should 
precede  the  assignment  of  the  bill  of  lading:  "  or  that  the  bills 
given  were  not  likely  to  be  paid  (l). 

If  the  bill  of  lading  has  been  indorsed  to  the  consignee  of  the 
goods,  subject  only  to  a  condition  expressed  in  the  indorsement, 
an  assignee  of  the  bill  of  lading  from  him  can  only  take  it  subject 
to  that  condition  (m).  The  assignment,  therefore,  does  not  defeat 
the  right  to  stop  the  goods  unless  the  condition  has  been  performed. 

539.  It  may  be  said  that  ordinarily  an  assignment  of  the  goods, 
and  transfer  of  the  bill  of  lading,  to  defeat  the  vendor's  right  to 
stop  them,  must  have  been  made  before  he  has  exercised  that 
right.  For  he  cannot  exercise  it  until  the  vendee  has  become 
insolvent,  and  an  assignment  by  the  vendee  after  his  insolvency 
has  become  known  will  generally  be  ineffectual  to  defeat  the 
vendor.  Still  it  may  happen  that  the  assignee  has  taken  without 
notice  of  the  vendee's  insolvency,  after  the  vendor  has  given 
notice  to  stop  the  goods,  and  the  question  would  then  arise  whether 
the  fact  that  the  vendor  had  given  notice  would  entitle  him  to  the 
goods  as  against  the  subsequent  assignee.  There  does  not  seem  to 
be  any  decision  on  the  point ;  but  the  considerations  which  have 
established  the  general  rule  in  favour  of  allowing  the  assignment 
to  defeat  the  vendor's  right  seem  to  apply  to  this  case  also. 


(0  Salomons  v.  Nisseu,  (1788)  2  T.  R. 
674. 

(Ji)  See  Vertue  i.  Jewell,  (1814)  4 
Camp.  31  ;  Wright  v.  Campbell,  (1767)  i 


Burr.  2046. 

(0  Cuming  r.  Brown,  (1808)  9  East, 
506;  1  Camp.  104. 

(m)  Barrow  v.  Coles,  (1811)3  Camp.  92. 
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540.  If  the  assignment  of  the  goods  and  bill  of  lading  has  not    Sect.  540. 
been  absolute,  but  has  been  made  by  way  of  security,  to  a  EJ^htof 
pledgee  or  mortgagee,  the  vendor's  right  of  stopping  the  goods  J^^^°g  ^°^' 
in  transit  continues,  subject  to  the  charge  bo  created  in  favour  of  pledge  or 

mortgage. 

the  pledgee  or  mortgagee.  When  that  has  been  paid  off  the 
unpaid  vendor  stands  in  the  same  position  as  if  there  had  been 
no  transfer  of  the  bill  of  lading  at  all  (n) ;  and  it  is  not  necessary 
that  he  should  himself  pay  off  that  charge  and  obtain  the  right 
to  possession  of  the  goods.  If  he  has  during  the  transit  given 
due  notice  to  stop  them,  he  will  be  entitled  to  claim  upon  the 
balance  of  their  proceeds  in  the  hands  of  the  pledgee  or  mort- 
gagee, to  whom  they  have  been  properly  delivered,  and  by  whoih 
they  have  been  sold  (o). 

The  vendor,  by  his  notice,  regains  his  right  to  possession  of 
the  goods,  but  subject  to  the  pledge  or  mortgage.  And  in  West- 
cynthius.  In  re  {p),  it  was  held  that  he  was  entitled  to  require  the 
mortgagee  to  resort  first  to  other  goods  of  the  vendee  which  had 
been  deposited  with  him  and  were  available  for  the  debt. 

541.  The  doctrine  thus  established  has  been  extended  to  the  Right  of 
case  of  a  transfer  of  the  bill  of  lading  to  a  sub-purchaser  of  the  Jub-purrfia^sel- 
goods  who  has  not  paid  for  them.     It  was  held,  that  if  the  has  not  paid. 
original  vendor   duly  gave   notice  to  stop  the   goods,  he  was 

entitled  to  require  that  the  purchase-money  due  from  the  sub- 
purchaser should  be  paid  over  to  himself,  so  far  as  necessary  to 
satisfy  his  claim  (q). 

"  I  cannot  distinguish  the  case  from  that  of  a  mortgagee.  If 
surplus  moneys  remain  in  the  hands  of  a  mortgagee,  all  he  gets 
is  satisfaction  of  the  mortgage.  If  he  sells  the  goods  and  pays 
himself,  and  there  is  a  balance  in  his  hands,  he  must  account  for 
it.  In  the  one  case  the  balance  will  be  held  subject  to  the  right 
of  the  vendor  to  stop  in  transitu ;  in  the  other  case,  the  whole 
purchase-money  will  be.  equally  subject  to  that  right,  to  the 
extent  of  the  purchase-money  due  to  the  vendor  "  (?•). 

"  Can   the    vendor  make    effectual    his    right    of    stoppage 

(n)  Sale  of  Goods  Act,   1893,  s.  47.  («)  IMd. 

Westcynthius,  In  re,   (1833)  3  L.  J.,  K.  (jp)  (1833)  3  L.  J.,  K.  B.  56  ;  5  B.  & 

B.  56 ;  5  B.  &  Ad.   817  ;  Spalding  v.  Ad.  817. 

Ending,  (1846)  12  L.  J.,  Ch.  503  ;  15  L.  (?)  Golding,  Davis  &  Co.,  Ex  parte, 

J.,  Ch.    374  ;  6   Beav.   376 ;  Kemp.   v.  Knight,  In  re,  (1880)  13  Ch.  D.  628. 

Talk,  (1882)  52  L.  J.,  Ch.  167 ;  7  A.  C.  (?•)  Per  James,  L.  J.,  13  Ch.  D.  at  p. 

673.  635. 
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Sect.  541.  in  transitu  without  defeating  in  any  way  the  interests  of  the  sub- 
purchaser ?  In  my  opinion  he  can.  He  can  say,  I  claim  a  righfc 
to  retain  my  vendor's  lien.  I  will  not  defeat  the  right  of  the= 
sub-purchaser,  but  what  I  claim  is  to  defeat  the  right  of  the 
purchaser  from  me,  that  is,  to  intercept  the  purchase-money 
which  he  will  get,  so  far  as  is  necessary  to  pay  me.  That,  in  my 
opinion,  he  is  entitled  to  do,  not  in  any  way  thereby  interfering; 
with  the  rights  of  the  sub-purchaser,  but  only,  as  against  his- 
own  vendee,  asserting  his  right  to  resume  his  vendor's  lien  and. 
to  obtain  payment  by  means  of  an  exercise  of  that  right ;  inter- 
fering only  with  what  would  have  been  a  benefit  to  the  vendee,, 
who  would  otherwise  have  got  his  purchase-money  without, 
paying  for  the  goods,  but  in  no  way  interfering  with  any  right 
acquired  by  the  sub-purchaser  of  the  goods  "  (s). 

This  extension  of  the  principle  was  approved  by  the  Court  of 
Appeal  in  Falk,  Ex  parte,  Kiell,  In  re  (t).  That  case  was  takem 
to  the  House  of  Lords  on  appeal  (u)  ;  but,  owing  to  a  correction 
which  was  made  in  the  statement  of  facts,  the  point  did  not. 
there  arise. 

Lord  Selborne,  however,  appears  to  have  dissented  from  the 
principle  of  Golding,  Davis  &  Co.,  Ex  parte.  Knight,  In  re  {x). 
He  said (2/),  "And  against  what  is  that  right  of  stoppage  in 
transitu  ?  Not  against  some  imaginary  interest  of  the  purchaser, 
but  against  the  goods  themselves.  It  is  a  right  to  stop  the 
goods ;  and  I  have  no  notion  of  any  right  of  stoppage  in  transitu 
which  is  not  a  right  to  stop  the  goods  when  they  are  still  in 
transitu  in  contemplation  of  law.  *  *  * 

"  I  put,  therefore,  aside  the  whole  argument  founded  upon  the 
existence  of  sub-purchasers.  I  assent  entirely  to  the  proposition 
that  where  the  sub-purchasers  get  a  good  title  as  against  the 
right  of  stoppage  in  transitu,  there  can  be  no  stoppage  in  transitu 
as  against  the  purchase-money  payable  by  them  to  their  vendor ; 
at  all  events  until  I  hear  authority  for  that  proposition,  I  am 
bound  to  say  that  it  is  not  consistent  with  my  idea  of  the  right 
of  stoppage  in  transitu,  that  it  should  apply  to  anything  except 
to  the  goods  which  are  in  transitu.  But  when  the  right  exists  as 
against  the  goods  which  are  in  transitu,  it  is  manifest  that  all 

(«)  Per   Cotton,  L.  J.,  13   Ch.   D.  at  167 ;  7  A.  C.  573. 

P-  ^^^-  ix)  (1880)  13  Ch.  D.  628. 

(0  (1880)  U  Ch.  D.  446.  (j,)  (1882)  7  A.  C.  p.  577. 
(«)  Kemp  V.  Falk,  (1882)  52  L.  J.,  Ch. 
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other  persons  who  have,  subject  to  that  right,  any  equitable     Sect.  541. 

interest  in  those  goods  by  way  of  contract  with  the  original 

purchaser  or  otherwise,  may  come  in,  and  if  they  satisfy  the 

claim  of  the  seller  who  has  stopped  the  goods  in  transitu,  they 

can  of  course  have  effect  given  to  their  rights ;  and  I  apprehend 

that  a  court  of  justice,  in  administering  the  rights  which  arise  in 

actions  of  this  description,  would  very  often  find  that  the  rights 

of  all  parties  were  properly  given  effect  to,  if  so  much  of  the 

purchase-money  payable  by  the  sub-purchasers  were  paid  to  the 

original  vendor  as  might  be  sufficient  to  discharge  his  claim ; 

and,  subject,  of  course,  to  that,  the  other  contracts  would  take 

effect  in  their  order,  and  in  their  priorities." 

And  now,  by  sect.  47  of  the  Sale  of  Goods  Act,  1893,  the  Sale  of  Goods 

Act  s  47 
unpaid  seller's  right  appears  to  be  definitely  defeated  where  the       ' 

re-transfer  has  been  by  way  of  sale. 
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CHAPTEE  XVI. 


FEEIGHT. 


When  payable.  sect. 

Meanings  of  "  freight "  512 

Payment    on    delivery    implied — 

Voyage  must  be  lawful  543 

Actual  delivery  not  necessary   544 

How  long  must  owner  be  ready  1  ...  545 
Payment  to  be  concurrently  with 

delivery 546 

Prevention    of  voyage    by  causes 

beyond  owner's  control    547 

Inherent  infirmity   54S 

Freight  payable  though  goods 
damaged — Test    as    to    whether 

they  have  lost  their  identity 549 

Lump  freight  payable  on  delivery 
of  cargo — What  cargo  must  be 

delivered    i.  550 

Effect  of  delivering  part  cargo  by 

another  ship 551 

Lump  sum  payable  on  default  of 
a  return  cargo — No  deduction 
of    freight    earned    from  other 

shippers 552 

Lump  freight,  when  due  ?  553 

Freight  payable  on  delivery  upon 

"weight  shipped"   553a 

When  completion  of  voyage  pre- 
vented by  freighter,  full  freight 

payable 554 

If  ship  abandoned,  freighter  may 

treat  contract  as  at  an  end 555 

Whole  freight  payable  on  captured 
goods — Goods    unloaded    after  a 

recapture 556 

Though  voyage  not  completed,  the 
whole  freight,  or  p7'0  rata  freight, 
may  be  payable  by  implied  agree- 
ment    557 

Christy  ».  Eow 558 

Cases  of  pro  rata  freight 559 

The  shipowner  must  have  been  in  a 
position  to  carry  the  goods  on  ...  560 

Illustrations 561 

Freight  payable  in  advance  ;  must 


SECT* 

be  paid,  though  ship  and  goods 
lost — Freight  to  be  advanced  "  if 
required  " — ^Advanced  freight  not 
reclaimable    562 

Construction  of  contracts  563 

Distinction  between  freight  and 
advances — Test  of  insurance 564 

Deficiency  of  bill  of  lading  freights, 
payable  in  cash,  due  though 
vessel  lost  565 

Effect  of  clause  "  subject  to  in- 
surance"   566 

Freight  payable  on  "  sailing "  or 
"final  sailing" 567 

Ship  must  be  seaworthy  on  sailing, 
or  freight  not  payable  if  she  is 
lost 568 

Freight  partly  in  advance — Cargo 
partly  lost — Mode  of  ascertaining 
balance  to  be  paid  569 

Time  freights — When  dependent  on 
arrival — "  Monthly  in  advance  " .  570 

Outward  and  homeward  voyages — 
Payment  on  "  final  discharge  " ...  571 

Meaning  of  "  mouth,"  "  calendar 
month,"  "day"     571a 

Time  occupied  in  repairs 572 

Cesser  of  hire  clauses — "  Breakdown 
of  steamer  " — "  Inability  to  exe- 
cute or  proceed" 573 

Haw  calcvZated  and  paid. 

Where  no  rate  stated  574 

Freight  free — Power  of  shipowner 
to  contract  at  nominal  rates  not- 
withstanding mortgage 575 

Measurement  of  goods  for  freight — 

Lowest  to  be  taken 676 

Special  agreements 677 

"  Intake  measure  of  quantity  de- 
livered " 578 

Usages  as  to  measurement 679 
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Ambiguity    as    to    the     mode    of 

measurement 580 

Bill  of  lading  quantity  not  conclu- 
sive unless  so  agreed 581 

Expense  of  measuring — Grain  trade  582 
Freights    payable     according      to 

agreed  scales 583 

Lump  sum  freights 583a 

Mode  of  payment — Custom  of  the 
port  of  discharge — Payment  by 

bills 584 

Effect  of  taking  abill 585 

Claims  for  damage  may  not  be  de- 
ducted— Unless  expressly  agreed.  586 
"  Primage     and     average     accus- 
tomed"  587 

To  whom  ])aydble. 

Generally  to  owner  at  time  of  con- 
tract— Consignee  may  interplead.  588 

Payment  to  master 589 

Where  there  are  several  owners — 
Eights  of  part  owners  inter  se — 
Mortgagee  of  shares    590 

Upon  sale  of  ship  freight  passes  to 
purchaser  591 

Freight  belongs  to  mortgagee  of 
ship  on  his  taking  possession,  but 
not  before 592 

Charterer's  right  to  deduct  advances 
as  against  mortgagee  593 


SECT. 

Position  of  mortgagee  subsequent 
to  the  first 594 

What  is  sufficient  possession  1 — 
Mortgagee  of  shares    595 

Assignment  of  freight  —  Several 
assignees    596 

Priorities  of  assignees  of  freight  and 
assignees  of  ship  597 

Set-off  of  consignee  —  Will  not 
defeat  lien — Advances  of  char- 
terer ;     ottomry  598 

Is  owner  or  charterer  entitled  to 
bill  of  lading  freights  1   599 

Eight  of  underwriters  to  freight 
after  abandonment  600 

Proceedings  in  rem  against  freight 

— Cargo  may  be  arrested    601 

Sy  whom  payable. 

Primarily  by  shipper,  where  no 
charter-party  —  Shipowner  may 
lose  his  right  of  recourse 602 

Liability  of  one  who  receives  under 
bill  of  lading 603 

Liability  by  course  of  business 604 

Effect  of  notice  that  receiver  is  an 
agent  only 605 

Effects  of  Bills  of  Lading  Act — Is 
consignee  liable  for  freight  pay- 
able in  advance? 606 

Liability  for  charter-party  freight 
— Cesser  clause 607 


When  payable. 

542.  The  remuneration  payable  for  the  carriage  of  goods  in  a  Meanings  of 

"freight" 

ship  is  called  freight.  Also,  the  same  word  is  often  used  to 
denote  a  payment  made  for  the  use  of  a  ship.  It  is  applied  in 
both  senses,  though  objection  has  frequently  been  made  to  its 
use  in  the  latter  sense.  When  a  ship  has  been  chartered  to  go 
on  a  specific  voyage  for  a  lump  sum,  or  to  be  at  the  disposal  of 
the  charterer  at  so  much  a  month,  it  might  perhaps  be  more 
accurate  to  call  the  payment  the  hire  of  the  ship ;  but  in  practice 
the  word  "  freight "  is  used.  And  as  the  hire  of  a  chartered 
ship  is  very  commonly  paid  by  a  freight  in  proportion  to  the 
goods  carried  under  the  charter-party,  it  would  be  difficult  to 
say  distinctly  when  the  one  word  should  be  used,  and  when  the 
other. 


702 


THE   DELIVERY. 


Sect.  542. 


Payment  on 

delivery 

implied. 


Voyage  must 
be  lawful. 


But  it  is  important  to  bear  in  mind  that  the  word  "  freight " 
does  not  always  relate  to  the  same  sort  of  payment.  For  pro- 
positions of  law  relating  to  freight  in  one  sense,  do  not  always 
apply  to  it  in  the  other. 

The  remuneration  for  carrying  the  goods  may  be  made  payable 
either  in  advance,  or  upon  delivery  of  the  goods ;  and  another 
objection  has  frequently  been  raised,  that  the  word  "  freight " 
ought  only  to  be  applied  to  the  remuneration  when  it  is  payable 
for  the  safe  carriage  of  the  goods,  upon  their  delivery  (a).  We 
shall  hereafter  discuss  the  differences  in  the  law  with  regard  to 
payments  upon  delivery,  and  payments  made,  or  agreed  to  be 
made,  in  advance ;  but,  whether  objectionable  or  not,  the  same 
word  is,  in  fact,  used  to  describe  them  both. 

It  will  be  convenient  to  deal  first  with  contracts  under  which 
the  freight  is  payable  on  delivery  of  the  goods,  leaving  agree- 
ments for  payment  in  advance  for  subsequent  discussion.  Also, 
we  will  begin  with  the  more  general  case  of  freight  payable  in 
proportion  to  the  goods  carried ;  leaving  out  of  consideration,  for 
the  present,  cases  of  lump  freights,  and  time  freights. 

543.  Where  goods  have  been  shipped  without  any  bill  of 
lading,  or  special  agreement,  or  where  the  special  agreement  has 
been  abrogated  by  a  deviation  (b),  or  where  the  bill  of  lading  is 
silent  as  to  the  time  for  payment  of  the  freight,  the  law  implies 
that  it  is  to  be  paid  upon  delivery  of  the  goods  at  the  port  of 
discharge  (c).  And,  most  commonly,  where  a  bill  of  lading  is 
given,  the  express  agreement  is  that  the  payment  is  to  be  upon 
delivery. 

In  such  cases  the  readiness  to  deliver  at  the  port  of  discharge 
is  a  condition  precedent  to  the  shipowner's  right  to  have  the 
freight.  Unless  the  goods  have  been  carried  to  that  port,  and 
are  there  ready  to  be  delivered,  the  freight  has  not  been  earned. 

And,  whether  the  contract  be  express  or  implied,  the  voyage 
must  have  been  a  lawful  one.    If  it  was  illegal  no  freight  can  be 


(a)  Kirohner  v.  Venus,  (1859)  U 
E.  E.  948  ;  12  Moo.  P.  C.  361  ;  Blakey 
V.  Dixon,  (1800)  2  B.  &  P.  321. 

{b)  Thorley  r.  Orchis  S.S.  Co.,  76  L.  J., 
K.  B.  595  ;  (1907)  1  K.  B.  660  ;  12  Com. 
Ca.  251  ;  23  T.  L.  B.  3.38. 

(c)  "  Prima  facie  freight  is  not  pay- 
able except  upon  delivery  of  the  cargo, 


and  there  must  be  special  provisions 
sufficiently  clearly  expressed  in  the  coa- 
tract  between  the  parties  to  oust  that 
presumption "  •  per  Collins,  M.  K.,  in 
London  Transport  Co.  v.  Treehmann, 
73  L.  J.,  K.  B.  258  ;  (1904)  1  K.  B.  635  ; 
9  Com.  Ca.  133  ;  9  Asp.  M.  C.  518 ; 
infra,  s.  553a. 
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Tecovered,  although  delivery  may  have  been  given.  In  MuUer  v.  Sect.  543. 
Oernon  {d)  an  action  was  brought  to  recover  freight  on  certain 
brandies  brought  from  France  to  this  country  without  a  licence, 
in  1810.  The  cargo  was  therefore  contraband.  But  the  defen- 
dant obtained  permission  from  the  Privy  Council  to  have  it 
landed  upon  condition  of  his  immediately  exporting  it  again.  It 
■was  held  that  this  permission  did  not  make  the  voyage  a  legal 
one,  so  as  to  entitle  the  plaintiff  to  claim  freight  (e) . 

544.  Actual  delivery  is  not  necessary ;  it  is  enough  that  the  Actual 
shipowner  is  ready  to  deliver,  at  the  proper  place ;  the  freight  necessary. 
is  then  due.  He  may  even  be  unwilling  to  deliver  the  goods 
upon  payment  of  the  freight ;  for  he  may  be  entitled  to  other 
liens  upon  them,  as  for  demurrage,  or  general  average.  But  he 
must  be  willing  and  able  to  deliver  the  goods  on  payment  of  his 
just  charges  upon  them  before  he  can  claim  the  freight (/). 
"  The  true  test  of  the  right  to  freight  is  the  question  whether 
the  service  in  respect  of  which  the  freight  was  contracted  to  be 
paid  has  been  substantially  performed;  and  according  to  the 
law  of  England,  as  a  rule,  freight  is  earned  by  the  carriage  and 
arrival  of  the  goods  ready  to  be  delivered  to  the  merchant "  (</). 

The  arrival  must  be  at  the  destined  port,  and  generally  it 
must  be  at  the  usual  discharging  place  for  such  a  cargo  at  the 
port;  but,  as  we  have  seen(/i),  delivery  may  sometimes,  under 
special  circumstances,  be  given  at  other  than  the  usual  dis- 
charging places,  and  when  that  is  so,  readiness  to  deliver  there 
entitles  the  shipowner  to  the  freight  (i). 

In  Stewart  v.  Eogerson  (j)  the  charterers  refused  to  name  a 
discharging  wharf  for  the  cargo,  when  the  ship  was  ready  and 
able  to  deliver  it.     The  Court  inferred  from  this  a  refusal  to 

(d)  (1811)  3  Taunt.  394.  and  cargo  have  since  been  lost  by  a  peril 

(e)  So,  also,  Blanck  «.  Solly,  (1817)  of  the  sea,  if  a  reasonable  time  for  taking 
1  B.  Moore,  531  ;  Holt  554.  Cf.  Waugh  delivery  had  elapsed  :  Cleudaniel  v. 
r.  Morris,  (1873)  42  L.  X,  Q.  B.  57;  Tuckerman,  (1853)  17  Barb.  184;  but 
L.  E.,  8  Q.  B.  202  ;  Ang.  Carr.  s.  400.  otherwise  where  a  reasonable  time  had 

(/)  See  Johnson  v.  Greaves,  (1810)  2  not  elapsed :    MoKee  v.   Hicksher,  10 

Taunt.  344.  Daly,    393  ;    Western    Transp.    Co.    v. 

(g)  Per  Willes,  J.,  in  Dakin  v.  Oxley  Hoyt,  (1877)  69  N.  Y.  230.    So  in  Massa- 

(1864)  33  L,  J.,  C.  P.  p.  119.    Cf.  Gibbeus  chusett,  Fay  v.  Alliance  Ins.  Co.,  (1860) 

T.  Buisson,  (1834)  4  L.  J.,  C.  P.  11  ;  1  16  Gray  (Mass.)  455. 

Bing.  N.  C.  283.     In  New  York  it  has  (/i)  Supra,  Chap.  XIII. 

been  held  that  the  freight  is  due  when  (i)  See  Treglia  v.  Smith's  Timber  Co., 

the  ship  has  been  ready  to  deliver,  and  (1896)  1  Com.  Oa.  360. 

has  tendered  the  cargo,  although  ship  (J)  (1871)  L.  E.,  6  C.  P.  424. 


704  THE   DELIVERY. 

Sect.  544.  accept  and  pay  freight  on  the  cargo ;  and  held  the  charterer 
liable  in  damages  to  the  amount  of  the  freight,  although,  owin(» 
to  a  subsequent  arrest  of  the  cargo  in  a  collision  suit,  the 
shipowner  was  not  in  a  position  to  deliver  it. 

In  the  Cargo  ex  Argos(A:)  some  barrels  of  petroleum  were 
shipped  at  London  to  be  delivered  at  the  port  of  Havre.  In  the 
ordinary  course  they  would  have  been  delivered  on  the  quay 
at  Havre,  but  for  special  reasons  this  was  not  allowed  by  the 
authorities  of  the  port ;  nor  would  they  allow  the  petroleum  to 
be  landed  at  Havre  at  all.  The  ship,  however,  was  allowed  to 
lie  in  the  outer  harbour  with  the  petroleum  on  board,  and  it  was 
there  discharged  into  a  lighter ;  but  no  person  presented  the  bill 
of  lading  or  asked  for  delivery,  and  it  was  therefore,  after  four 
days,  reshipped  and  carried  back  to  London.  It  was  held  that 
the  freight  from  London  to  Havre  was  due  from  the  shipper. 
The  Court  considered  that  the  means  of  performing  the  contract 
were  not  exhausted,  nor  the  contract  dissolved,  when  it  was 
found  the  ship  could  not  be  discharged  at  the  quay,  and  the 
cargo  landed;  and  that  they  "ought  to  hold  that,  the  master  being 
ready  and  able  to  deliver  in  the  harbour,  and  having  kept  the 
goods  a  reasonable  time  there  for  the  purpose,  the  freight  had 
been  earned  (l). 

How  long  545.  As  the  shipowner  must  be  ready  and  able  to  deliver  in 

remainTeady  ?  accordance  with  the  contract  in  order  to  perfect  his  right  to  the 
freight,  it  would  seem  that  that  right  is  only  complete  if  he  has 
been  ready  to  deliver  the  goods  during  the  whole  period  allowed 
by  the  contract  to  the  consignee  for  taking  delivery ;  unless  the 
consignee  has  waived  that  obligation.  If  no  period  is  fixed  by 
the  contract,  the  consignee  is  entitled  to  a  time  which  is  reason- 
ably sufficient,  having  regard  to  the  circumstances,  and  until  that 
has  been  given  the  freight  has  not  in  the  ordinary  case  been 
earned. 

In  Duthie  v.  Hilton  (m),  casks  of  cement  were  shipped  under  a 
bill  of  lading,  which  provided  as  follows : — "  Freight  to  be  paid 
within  three  days   after   arrival  of  the   ship,  and  before  the 

(i)  (1873)  42  L.  J.,  Adm.  49 ;  L.  R.,  P.  C.  (n.  s.)  411  ;  The  Diana,  (1840)  5 

5  P.  C.  134.  C.  Rob.  67  ;  1  W.  Rob.  131. 

G)  L.  R.,  5  P.  C.  at  p.  163.     Cf .  The  (?«)  (1868)  38  L.  J.,  C.  P.  93  ;  L.  E., 

Teutonia,  (1872)  41  L.  J.,  Adm.  57  ;  17  4  C.  P.  138. 
E.  E.  366  ;  L.  fi.,  4  P.  C.  171 ;  8  Moo. 
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delivery  of  any  portion  of  the  goods  specified  in  this  bill   of    Sect.  545. 
lading."     On  the  night  after  the  ship's  arrival  a  fire  occurred 
on  board,  and  she  was  scuttled  to  extinguish  it.     The  cement 
was  thus  destroyed.    Held,  that  the  freight  upon  it  was  not 
payable. 

Brett,  J.,  said :  "  Under  an  ordinary  bill  of  lading,  the 
shipowner  is  not  entitled  to  claim  freight  unless  the  goods  have 
arrived,  and  he  is  ready  and  willing  to  deliver  them.  Here 
there  is  an  alteration  in  that  part  of  the  contract ;  and  the 
question  is,  how  far  it  departs  from  the  accustomed  form.  It 
seems  to  me  that  the  ordinary  contract  was  intended  to  exist 
during  the  three  days  after  the  arrival  of  the  vessel  with  the 
goods  on  board.  If  the  freighters  within  the  three  days  demanded 
the  goods  and  tendered  the  freight,  the  shipowners  would  be 
bound  to  deliver  them.  But,  after  the  expiration  of  the  three 
days,  I  incline  to  think  that  the  ordinary  state  of  things  would 
be  altered,  and  that  the  shipowner  might  sue  for  the  freight 
without  averring  readiness  and  willingness  to  deliver." 

546.  Where  the  freight  is  payable  on  delivery  the  consignee  Payment  to 
should  be  ready  to  pay  it  without  delay,  concurrently  with  a  coucmrently 
delivery  of  the  goods.     He  must,  if  required,  pay  upon  them  as  ^'*'^  deliTery. 
they  are  delivered.    He  cannot  require  the  whole  parcel  included 
in  the  bill  of  lading  to  be  discharged  before  making  any  pay- 
ment (w).     "Where  the  cargo  is  of  such  a  nature  that  there 
must  be  a  series  of  deliveries,  the  law  will  not,  I  think,  consider 
it  as  one  transaction,  having  regard  to  the  state  of  circumstances. 
After  part  of  this  cargo  had  been  delivered,  the  master  said, 
'  Pay  me  for  it,  and  I  will  deliver  the  rest.'    He  did  not  stand 
upon  his  right  to  refuse  to  deliver  before  payment  of  the  freight, 
but  did  the  first  act.     The  contract  of  the  charter-party  is  to 
receive  the  goods  simultaneously  with  payment  of  the  freight, 
and  the  defendants  have  agreed  to  perform  that  duty.     By  not 
doing  so  they  have  broken  their  contract,  and  must  compensate 
the  plaintiff  for  the  damage  which  they  have  occasioned  to 
him  "  (o). 
In  Paynter  v.  James  (2?),  it  was  contended   that  "on  right 

00  Mbller  v.  Young,  (1855)  24  L.  J.,  P.  C.  (n.  s.)  277  ;  11  L.  T.  31. 

Q.  B.  217;  reversed  on  another  point,  25  (o)  Per    Erie,   J.,   Mbller  v.  Young, 

L.  J.,  Q.  B.  94  ;  5  E.  &  B.  755  ;  Black  (1855)  24  L.  J.,  Q.  B.,  p.  221. 

V.  Kose,  (1864)  15  E.  E.  906  ;  2  Moo.  (^)  (1867)  L.  K.,  2  C.  P.  348. 
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Sect.  646.  delivery"  was  equivalent  to  "after  right  delivery,"  but  that 
construction  was  rejected.  Payment  and  delivery  are  to  be 
concurrent  acts  to  be  performed  as  simultaneously  as  the  nature 
of  the  acts  will  admit  of.  "Where  two  acts  are  to  be  concurrent, 
there  must  be  a  concurrent  readiness  on  both  sides — on  the  one 
to  deliver,  and  on  the  other  to  pay.  Each  party  is  entitled  to 
see  that  the  other  is  ready  to  do  his  part,  and  it  is  for  the  jury 
to  say  which  is  in  default"  {q). 

Ordinarily  the  consignee  must  tender  the  freight  before  he  is 
entitled  to  the  goods.  But  the  need  of  a  tender  will  be  waived 
if  the  master  claims  to  hold  the  goods  in  such  a  manner  as  to 
show  that  it  would  be  of  no  avail  to  tender  what  is  actually  due. 
And  that  may  be  so,  although  the  consignee  also  was  w*rong,  as 
by  being  willing  only  to  pay  a  smaller  sum  than  really  was 
due  (r). 

Prevention  of  547.  If  the  shipowner  has  been  prevented  from  carrying  the 
causes  beyond  goods  to  their  destination,  although  by  causes  which  he  could 
trof^'^  ^  '^^'  '^°*  control,  he  cannot  claim  any  part  of  the  freight ;  for  he  has 
not  earned  it.  That  is  so  whether  the  preventing  causes  are 
physical  (s),  or  arise  from  an  interference  of  enemies  (t),  or  of 
Government,  whether  British  or  foreign  (it).  Nor  does  it  affect 
the  matter  that  the  causes  were  perils  excepted  by  the  contract. 

"  The  shipowners  undertake  that  they  will  carry  the  goods 
to  the  place  of  destination,  unless  prevented  by  the  dangers  of 
the  seas,  or  other  unavoidable  casualties;  and  the  freighter 
undertakes  that  if  the  goods  be  delivered  at  the  place  of  their 
destination  he  will  pay  the  stipulated  freight :  but  it  was  only  in 
that  event,  viz.,  of  their  delivery  at  the  place  of  destination, 
that  he,  the  freighter,  engages  to  pay  anything.  If  the  ship  be 
disabled  from  completing  her  voyage,  the  shipowner  may  still 
entitle  himself  to  the  whole  freight,  by  forwarding  the  goods  by 
some  other  means  to  the  place  of  destination;  but  he  has  no 

(j)  Per  Montague  Smith,  J.,  L.  E.,  2  1  Q.  B.  D.  613  ;  2  Q.  B.  D.  423. 

C.  P.  p.  357.     Cf.  Vogeman   v.  Bisley,  (t)  Liddard  <.  Lopes,  (1809)  10  East, 

(1897)  2  Com.  Ca.  81.  526  ;  Curling  v.  Long,  (1797)  1  B.  &.  P. 

(?■)  The  Norway,  (1865)  16  E.  E.  92  ;  634. 

13  L.  T.  50  ;  3  Moo.  P.  C.  (n.  s.)  245  ;  (?*)  Castel  v.  Trechman,  (1884)  1  Cab. 

Br.  &  L.  404.  &  Ell.  276  ;  Osgood  r.  Groning,  (1810)  2 

(«)  Cook  V.  Jennings,  (1797)  7  T.  E.  Camp.  466  ;  Birley  v.  Gladstone,  (1814) 

381  ;    Metcalfe     v.     Britannia     Iron-  3  M.  &  S.  205  ;  2  Mer.  401. 
works  Co.,  (1877)  46  L.  J.,  Q.  B.  443  ; 
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right  to  any  freight  if  they  be  not   so  forwarded,  unless   the     Sect.  547. 

forwarding  them  be  dispensed  with,  or  unless  there  be  some  new 

bargain  upon  this  subject.     If  the  shipowner  will  not  forward 

them,  the  freighter  is  entitled  to  them  without  paying  anything. 

One  party,  therefore,  if  he  forward  them,  or   be  prevented  or 

discharged  from  so  doing,  is  entitled  to  his  whole  freight ;  and 

the  other,  if  there  be  a  refusal  to  forward  them,  is  entitled  to 

have  them  without  paying  any  freight  at   all.     The   general 

property  in  the  goods  is  in  the  freighter ;  the  shipowner  has  no 

right  to  withhold  the  possession  from  him  unless  he  has  either 

earned  his  freight,  or  is  going  on  to  earn  it.     If  no  freight  be 

earned,  and  he  decline  proceeding  to  earn  any,  the  freighter  has 

a  right  to  the  possession"  (x). 

The  same  is  true  where  the  goods  have  been  sold  or  left  at 
a  port  of  refuge,  whether  in  consequence  of  their  damaged 
condition,  with  a  view  to  save  their  value  (2/),  or  to  enable 
the  master  to  raise  necessary  funds  for  repairs  in  order  to 
complete  the  voyage  {z). 

But  the  fact  that  some  portion  of  a  parcel  of  goods  has  been 
lost  or  not  delivered  does  not  generally  affect  the  shipowner's 
right  to  freight  on  the  remainder. 

548.  In  the  same  way  it  seems  clear  that  if  goods  cannot  be  inherent 

.  ...     infirmity., 

carried  to  the  end  of  the  voyage  on  account  of  their  own  infirmi- 
ties, but  have  to  be  destroyed,  sold,  or  abandoned  on  the  way,  the 
freight  on  them  does  not  become  payable  under  the  ordinary  con- 
tract, or  under  the  contract  which  is  implied  by  law  in  the 
absence  of  express  agreement  (a).  So  that,  for  example,  freight 
would  not  be  payable  upon  animals  which  died  during  a  voyage 
and  were  thrown  overboard.  Nor,  probably,  would  it  be  payable 
although  the  carcases  were  carried  to  the  destination ;  for  the 
thing  for  the  carriage  of  which  freight  was  to  be  paid  was  the 
living  animal. 

(as)  Per  Lord  EUenborough  in  Hunter  P.  Si  ;  (1894)  P.  58.     But  of.  Phill.  Iu8., 

V.  Prinsep,  (1808)  10  East,  378,  at  p.  s.  1634,  where  it  is  contended  that  the 

394.    Of.  The  Teutonia,  (1872)  41  L.  J,,  master  may,  in  such  a  case,  properly  be 

Adm.  57;  17  E.  E.  366;  L.  R.,  4  P.  C.  supposed  to  represent  the  shipper,  and 

171  ;  8  Moo.  P.  C.  (N.  s.)  411.  to  agree  to  pay  j/ro  rata,  freight. 

(?/)  Vlierboom  «,  Chapman,  (1844)  13  («)  Hopper  «.  Burness,  (1876)  45  L.  J., 

L.  J.,  Ex.  384  ;  13  M.  &  W.  230  ;  Hill  0.  P.  377  ;  1  C.  P.  D.  137. 
V.  Wilson,  (1879)  48  L.  J.,  C.  P.  764  ;  (a)  But  see  Maclachlan  (3rd)  468,  470. 

4  C.  P.  D.  329  ;  The  Industrie,  63  L.  J., 
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Sect.  548.  It  has,  indeed,  been  said  that  if  there  is  no  express  agreement 
showing  whether  the  reward  is  to  be  paid  for  lading,  or  for  trans- 
porting the  animals,  freight  must  be  paid  for  the  dead  as  well  as 
the  living  ;  though  if  the  agreement  were  to  pay  for  transporting, 
the  freight  would  not  be  payable  on  those  that  have  died  during 
the  voyage  (b).  But  this  seems  to  contradict  the  ordinary  impli- 
cation, by  which,  when  goods  are  shipped  without  any  express 
agreement,  the  contract  is  regarded  as  one  for  the  transportation 
of  the  goods,  and  freight  on  them  is  only  to  be  paid  if  that  is 
accomplished. 

Freight  pay-         549^  On  the  other  hand,  if  the  thing  agreed  to  be  carried  has 

able  though  .        .  ,    .       , 

goods  in  fact  been  brought  to  its  destmation,  and  is  there   ready  to 

be  delivered,  it  is  no  answer  to  a  claim  for  freight  that  it  is 
damaged  or  deteriorated,  and  not  in  the  condition  in  which  it 
was  when  shipped  :  even  though  the  damage  is  so  great  that  the 
thing  is  not  worth  the  freight  payable  upon  it  (c),  and  though 
that  damage  has  arisen  owing  to  the  fault  of  the  master  and 
crew  (c).  The  consignee  may  be  in  a  position  to  make  a  claim 
for  the  damage  done,  but  the  freight  is  due  in  full  to  the  ship- 
owner (d). 

The  question  whether  the  thing,  or  how  much  of  it,  is  to  be 
considered  to  have  arrived  for  this  purpose  is  sometimes  difficult 
to  answer  ;  no  definite  rules  about  it  have  been  laid  down  («). 

"  In  the  case  of  an  actual  loss  or  destruction  by  sea-damage  of 
so  much  of  the  cargo  that  no  substantial  part  of  it  remains,  as  if 
sugar  in  mats,  shipped  as  sugar  and  paying  so  much  per  ton,  is 
washed  away,  so  that  only  a  few  ounces  remain,  and  the  mats  are 
worthless,  the  question  would  arise  whether,  practically  speaking, 
any  part  of  the  cargo  contracted  to  be  carried  has  arrived.  Such 
a  case  seems  to  be  within  the  principle  of  the  French  Ordinance, 
and  the  second  clause  of  Article  310  of  the  Code  de  Commerce, 
though  they  are  both  in  terms  confined  to  the  case  of  liquids 
where  all  or  nearly  all  has  leaked  out,  so  as  to  include  molasses 
but  not  sugar.     Pothier,  Sur  la  Chartepartie,  sect.  60  (4th  vol.  of 

(J)  Abbott   (5th)  274  ;   Macl.    (3rd)  119;  Hotham  v.  East  India  Co.,  (1787) 

468,  citing  Dig.  14,  2,  10  ;  Koccus,  not.  1  T.  E.  638  ;  1  Doug.  272. 

76,  77,  78  ;  MoUoy,  bk.  2,  ch.  4,  s.  8.  (d)  Cf.   Meyer  v.  Dresser,  (1864)  83 

See  Ang.  Carr.  s.  394.  L.  J.,  C.  P.  289  ;  16  C.  B.  Qs.  S.)  646. 

(c)  Dakin  v.  Oxley,  (1864)  33  L.   J.,  (e)  See  the  early  authorities  collected 

C.  P.  115;  15  C.  B.  (N.  s.)  646 ;  Shields  in    Abbott  (5th)  292  et    sej.;    (13th) 

0.  Davis,  (1815)  6  Taun.  65  ;  4  Camp.  576  ;  Macl.  (3rd)  471  et  seq. 
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Pothier's  works  by  Bugnet,  p.  404),  deals  with  these  as  cases  in    Seet.  649. 

which  the  thing  contracted  to  be  carried  has  perished  before 

arrival.    The   Spanish   Code  de   Commerce,  Article  790,  after 

enacting  that  the  shipowner  cannot  be  compelled  to  receive  the 

cargo,  whether  damaged  or  not,  in  payment  of  the  freight,  arbi- 

ti'arily  lays  down,  as  to  liquids  of  which  more  than  half  has  been 

lost,  that  the  merchant  may  abandon  the  rest  for  the  freight.    A 

reference  to  these  provisions  is  enough  to  show  that  the  task  of 

finding  a  uniform  rule  in  modern  commercial  law  is  at  present 

impossible. 

"  Where  the  quantity  remains  uncharged,  but  by  sea-damage 
the  goods  have  been  deteriorated  in  quality,  the  question  of 
identity  arises  in  a  different  form,  as,  for  instance,  where  a  valu- 
able picture  has  arrived  as  a  piece  of  spoilt  canvas,  cloth  in  rags, 
or  crockery  in  broken  sherds,  iron  all  or  almost  all  rust,  rice 
fermented,  or  hides  rotten. 

"In  both  classes  of  cases,  whether  of  loss  of  quantity  or  change  Test  as  to 
in  quality,  the  proper  course  seems  to  be  the  same,  viz.,  to  ascer-  have  lost  their 
tain  from  the  terms  of  the  contract,  construed  by  mercantile  usage,  ^'^^^^''y- 
if  any,  what  was  the  thing  for  the  carriage  of  which  freight  was 
to  be  paid,  and,  by  the  aid  of  a  jury,  to  determine  whether  that 
thing,  or  any  and  how  much  of  it,  has  substantially  arrived  "  (/), 

In  Duthie  v.  Hilton  (g),  it  was  held  that  freight  was  not  payable 
upon  casks  of  cement  which  has  been  submerged  ;  the  cement 
no  longer  existed  as  cement,  being  hardened  into  solid  masses  by 
the  action  of  the  water,  and  this  also  involved  the  destruction  of 
the  casks  in  which  it  was  packed.  On  the  other  hand,  in  Garrett 
V.  Melhuish  {h),  it  was  held  that  freight  was  payable  upon  a 
cargo  of  bricks  which  has  been  crushed  up  by  heavy  machinery 
stowed  on  top  of  them. 

In  Asfar  v.  Blundell  (i),  the  Court  of  Appeal,  affirming 
Mathew,  J.,  held  that  destruction  of  the  merchantable  character  of 
the  goods  was  sufficient  to""extmguish  the  liability  for  the  freight 
upon  them.  The  ship,  carrying  dates,  had  been  sunk  in  the 
Thames,  and  the  dates  were  saturated  with  water  and  sewage 
matters.    They  were  condemned  as  unfit  for  human  food,  and 

(/)  Per  Willes,  J.,  in  Dakin  v.  Oxley,  on  Stowage  (5th),  p.  330. 

(1864)  33  L.  J.,  C.  P.  119,  120.  (i)  65   L.  J.,   Q.   B.    138  ;   (1895)  2 

(^g)  (1868)  38  L.  J.,  C.  P.  93 ;  L.  E.,  Q.  B.  196  ;  (1896)  1  Q.  B.  123  ;  1  Com. 

1C.P.138.  Ca.71,  185. 

(A)  (1858)  4  Jur.  N.  S.  943 ;  Stevens 
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Sect.  549. 


Lump  freight 
payable  on 
delivery  of 
cargo. 


What  cargo 
must  be 
deliyered. 


were  unmerchantable  as  dates  ;  but  they  were  valuable,  and  had 
been  sold  for  a  considerable  sum  for  distilling  purposes.  No 
freight  was  payable.  Lord  Esher  said  that  the  test  is  whether 
"  the  nature  of  the  thing  is  altered,  and  it  becomes  for  business 
purposes  something  else,  so  that  it  is  not  dealt  with  by  business 
people  as  the  thing  which  it  originally  was." 

In  Dickson  v.  Buchanan  {k),  a  ship  carrying  some  wire  fencing 
from  Liverpool  to  Brisbane  put  into  Falmouth,  as  a  port  of  refuge, 
after  a  collision.  The  wire  was  found  to  be  damaged  ;  and  it  was 
given  up  to  the  shipper  on  his  undertaking  to  pay  freight  for  the 
voyage  if  he  would  be  legally  liable.  It  was  found  that  most  of 
the  wire  could  only  be  used  as  scrap  iron,  and  that  if  carried  on  it 
would  have  rusted  to  such  an  extent  as  to  be  neither  wire  nor  scrap 
iron  when  it  reached  Brisbane.  The  remainder  of  the  wire  could 
be  made  serviceable  by  a  treatment  more  costly  than  the  result 
would  be  worth,  but  only  for  small  articles,  not  as  fencing  wire. 

Lord  Shand  held  that  no_foeight  was  payable ;  on  the  ground 
that  there  had  been  either  an  actual  or  a  constructive  total  loss 
of  the_j;aQds.  If  they  had  been  forwarded  without  being  first 
subjected  to  treatment  they  would  have  arrived  at  Brisbane  as  rust, 
or  at  best,  as  to  a  small  part,  as  scrap  iron ;  while  as  to  so  much 
as  was  capable  of  treatment,  the  process  would  not  have  restored 
it  to  the  condition  of  fencing  wire,  and  its  cost  would  have 
exceeded  the  value  of  the  goods. 

In  Moorsom  v.  Page  (Z)  an  attempt  was  made  to  avoid  payment 
of  freight  on  the  damaged  outside  skins  in  which  packages  of  hides 
were  contained  ;  but  Lord  EUenborough  held  that  there  was  no 
ground  for  exempting  them. 

550.  Next  as  to  charter-parties  which  provide  that  payment 
shall  be  made  for  the  use  of  the  ship  by  a  lump  freight  for  the 
voyage,  to  be  paid  on  delivery  of  the  cargo. 

If  the  ship  fails  to  complete  the  voyage,  and  the  cargo  is  not 
delivered  at  the  agreed  destination,  the  freight  does  not  become 
payable  (m).  But  where  the  ship  arrives  without  bringing  in  the 
whole  agreed  cargo,  a  question  arises  as  to  how  far  delivery  of  that 
forms  a  condition  precedent  to  the  right  to  the  lump  freight,  and  as  to 
whether  that  freight  can  be  under  any  circumstances  apportioned. 

In  the  first  place,  the  "  cargo  "  delivered  need  not  necessarily  be 


(Jc)  (1876)  13  Sc.  L.  E.  401. 
(0  (1814)  4  Camp.  103. 


(m)  Crozier  v.  Smith,  (1840)  1  Man.  4; 
G.  407  ;  1  Scott  N.  R.  338. 
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that  agreed  to  be  loaded  under  the  charter-partj'.  A  short  cargo,  Sect.  550. 
or  a  different  cargo,  may  in  fact  have  been  loaded  ;  and  whether 
that  was  due  to  a  default  of  the  charterer,  or  to  acts  or  defaults  of 
the  shipowner,  or  to  perils  excepted  by  the  charter,  the  fact  is  no 
valid  answer  to  a  claim  for  the  freight.  The  whole  lump  freight 
is  still  payable,  though  the  charterer  may  be  entitled  to  counter- 
claim for  damages  (n). 

Nor  does  the  "  cargo"  necessarily  mean  that  which  has  been 
shipped.  For  if  part  has  been  lost  on  the  voyage  (o) ,  or  jettisoned, 
or  sold  (p),  the  lump  freight  is  still  payable,  without  deduction,  on 
delivery  of  the  remainder.  "  It  does  not  mean  the  cargo  she  has 
shipped,  but  which  she  is  not  bound  to  deliver,  which  the  shipowner 
is  excused  from  delivering.  It  means  the  right  delivery  of  the 
cargo  which  is  to  be  delivered,  not  the  right  delivery  of  the  cargo 
which  was  originally  shipped  on  board  of  her  "  (q). 

Further,  the  above  proposition  seems  to  be  true  although  the 
loss  of  part  of  the  cargo  has  been  due  to  causes  for  which  the 
shipowner  is  answerable.  In  The  Norway  (r),  Dr.  Lushington 
held  that  part  of  the  cargo  had  been  improperly  jettisoned,  and 
another  part  of  it  sold  at  a  port  of  refuge  under  circumstances 
which  made  the  shipowner  responsible,  and  he  therefore  ordered 
that  a  deduction  should  be  made  from  the  agreed  lump  freight 
in  proportion  to  the  goods  so  jettisoned  and  sold. 

The  Privy  Council  reversed  this  order,  holding  that  the  ship- 
owner was  not  responsible  for  the  jettison  or  for  the  sale.  But 
they  further  said,  "  It  is  right  to  add  that  we  do  not  mean  to 
express  an  opinion  that  even  if  the  jettison  and  sale  had  been 
attributable  to  the  negligence  of  the  master  there  ought  to  have 
been  a  deduction.  Perhaps,  in  this  case,  the  proper  remedy  of 
the  shipper  would  have  been  by  cross  action  "  (s). 

In  Merchant  Shipping  Co.  v.  Armitage  (t),  Bramwell,  B., 
put  as  an  illustration  the  case  of  a  loss  of  part  of  the  cargo  by  a 
theft  of  one  of  the  crew,  and  was  plainly  of  opinion  that  that 

(«)  See  Eitchie  v.  Atkinson,  (1808)  13  L.  T.  50  ;  3  Moo.  P.  0.  (n.  s.)  245  ; 

10   East,   295  ;    Blanohet   v.    Powell's  Br.  &  L.  404. 

Llantivit  Colliery  Co.,  (1874)  43  L.  J.,  .  (§')  Per  Bramwell,  B.,   in  Merchant 

Ex.  50  ;  L.  R.,  9  Ex.  74.  Shipping  Co.  v.  Armitage,  (1873)  L.  E., 

(o)  Merchant  Shipping  Co.  v.  Armi-  9  Q.  B.  at  p.  110. 

tage,  (1873)  43  L.  J.,  Q.  B.  24  ;  L.  E.,  9  (?•)  (1865)  16  E.E.  92  ;  Br.  &  Lush.226, 

Q.  B.  99  ;  Robinson  v.  Knights,  (1873)  404  ;  13  L.  T.  50  ;  3  Moo.  P.  C.(N.s.)  245. 

42  L.  J.,  C.  P.  211 ;  L.  E.,  8  C.  P.  465.  («)  13  L.  T.  at  p.  52. 

(jp)  The  Norway,  (1865)  16  E.  E.  92  ;  («)  (1873)  L.  E.,  9  Q.  B.  99,  at  p.  111. 
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Sect.  550. 


Effect  of  de- 
livering part 
cargo  by 
another  ship. 


Lump  snm 
payable  on 
default  of  a 
return  cargo. 


would  not  work  a  forfeiture  of  the  freight,  but  that  the  freight 
must  be  paid  and  the  shipper  left  to  his  remedy  by  cross  action. 

It  seems,  then,  that  the  right  to  payment  of  the  whole  lump 
freight  is  not  conditional  upon  a  delivery  of  a  full  cargo,  even 
though  the  shipowner  received  and  was  bound  to  deliver  a  full  one. 

Whether  it  is  a  necessary  condition  that  so7ne  part  of  the  cargo 
shall  have  been  delivered  does  not  appear  to  have  been  decided. 
But  as  the  freight  in  these  cases  is  really  "  in  the  nature  of  a 
rent  to  be  paid  for  the  use  and  hire  of  the  ship  on  the  agreed 
voyages  "  (w),  it  might  well  be  contended  that  it  is  payable  if  she 
completes  the  voyage,  whether  with  or  without  the  cargo.  The 
words  which  make  the  freight  payable  on  delivery  of  the  cargo 
might  be  read  as  fixing  the  point  of  time  for  payment,  in  the 
event  that  is  expected  to  happen,  and  not  as  establishing  a 
condition  precedent  (x). 

551.  In  Mitchell  v.  Darthez  (y)  the  vessel  failed  to  complete 
the  voyage,  and  it  was  held  that  the  lump  freight,  payable  on 
delivery,  could  not  be  recovered,  although  part  of  the  cargo  was 
sent  on  and  arrived  at  the  intended  destination. 

But  it  appeared  in  that  case  that  this  part  cargo  had  been  for- 
warded on  behalf  of  the  cargo  owners,  and  at  their  expense ;  and 
Tindal,  C.  J.,  who  gave  the  judgment  of  the  Court,  seems  to  have 
considered  that  the  charter  freight  would  have  been  payable,  had 
the  master  forwarded  the  goods,  on  behalf  of  the  shipowner.  The 
question,  however,  whether  the  whole  lump  freight  can  be  earned 
by  delivering  part  of  the  cargo  by  another  ship  is,  perhaps,  open 
to  doubt. 

552.  Bell  V.  Puller  (^;)  illustrates  another  kind  of  charter  at  a 
lump  freight.  The  sbip  was  let  and  hired  to  freight,  for  a 
voyage  to  Petersburg  and  back  to  London.  She  was  to  take  out 
150  tons  of  lead,  and  bring  back  a  return  cargo  for  the  charterers  ; 
and  the  freight  was  to  be  paid  at  a  fixed  rate  on  delivery  of  the 
return  cargo.  But  it  was  provided  that  if  political  or  other 
circumstances  should  prevent  the  shipment  of  a  return  cargo. 


(tt)  The  Norway,  (1865)  13  L.  T.  at 
p.  52. 

(ic)  But  see  per  Bramwell,  B.,  in 
Merchant  Shipping  Co.  v.  Armifage, 
(1873)  L.  E.,  9  Q.  B.  at  p.  111.  Cf. 
The  Queensmore,  (1893)  63  Fed.  Rep. 
1022. 


(y)  (1836)  5  L.  J.,  C.  P.  154  ;  2  Bing. 
N.  C.  555  ;  cited  ^osi,  s.  559. 

(-')  (1810)  2  Taun.  285 ;  12  East, 
496  n.  Cf.  Puller  v.  Stanif orth,  (1 809) 
11  East,  232  ;  and  Stanif  orth  v.  Lyall, 
(1830)  9  L.  J.  (O.S.),  C.  P.  23  ;  7  Bing. 
169  ;  4  M.  &  P.  829  ;  infra,  B.  721. 
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or  the  discharge  of  the  outward  cargo,  the  ship  should  remain  at  Sect.  552. 
Petersburg,  or  in  the  Baltic,  forty  days ;  and  the  charterers 
covenanted  that  after  she  had  so  remained  "  without  such 
outward  cargo  being  unloaded,  and  consequently  without  the 
return  cargo  being  loaded,"  she  should  be  at  liberty  to  return 
to  England,  and  that  they  would  then  pay  a  lump  sum  of  2,1001. 
with  primage  and  gratuity. 

The  vessel  was  not  allowed  by  the  Eussian  Government  to  dis- 
charge the  lead  ;  and  after  waiting  the  forty  days,  and  failing  to 
get  a  return  cargo  from  the  charterers,  the  master  sailed  to 
Stockholm,  and  took  in  goods  on  freight  from  other  persons,  and 
some  on  his  own  account.     On  arrival  in  England  he  delivered 

the  lead  to  the  charterers.     It  was  held  that  they  must  pay  the  No  deduction 

,    ,        .  ...       of  freight 

full  agreed  lump  freight,  &c.,  without  deducting  anything  m  earned  from 

respect    of    the    freight    earned   on   the   goods   brought    from  shippers. 

Stockholm. 

553.  The  time  at  which  a  lump  freight,  payable  on  delivery,  Lump  freight, 

when  due  ? 
becomes  due  from  the  charterer  appears  to  be  when  the  cargo 

which  has  arrived  has  been  completely  delivered  (a).  That  at 
least  was  held  to  be  the  case  where  by  the  charter-party  the 
master  was  to  sign  bills  of  lading  at  any  rate  of  freight  if 
required,  and  those  freights  were  to  be  collected  by  the  char- 
terers©. "On  principle  we  conceive  that  the  freight  cannot 
be  due  from  the  charterers  on  a  charter-party,  such  as  the 
present,  until  they  have  had  the  full  user  of  the  ship  for  the 
purposes  for  which  they  chartered  it.  It  is,  in  fact,  analogous 
to  the  demise  of  property  until  a  given  purpose  is  answered : 
the  purpose  in  this  case  being,  first,  the  outward  voyage ;  second, 
the  taking  in  of  a  complete  cargo  at  such  profit  freight  as  the 
charterers  may  be  able  to  obtain  above  the  freights  they  have 
agreed  to  pay  the  owner ;  and  third,  the  delivering  of  the  cargo 
to  the  consignees  by  the  charterers  "  (c). 

553a.  Sometimes  freight,  payable  on  delivery,  is  to  be  cal-  Freight 
culated  upon  the  quantity  of  cargo  shipped  (d).    Where  that  is  deUvery  upon 

"  weight 
shipped." 
(a)  As   to   the   shipowner's  lien    on      v.  Boyd,  (1846)  15  M.  &  W.  632. 

the   cargo   for   the   lump  freight,  see  (c)  (1868)  L.  R.,  3  Ch.  at  p.  603. 

Ch.  XVIII.      .  (rf)  Cf.  Oostzee  Stoomvart   Maats  i: 

(J);  Brown  r.  Tanner,  (1868)  37  L.  J.,  Bell  and  Harrison,  (1906)  11  Com.  Ca. 

Ch.  923  ;  L.  R.,  3  Ch.  597.     Cf.  Fenwick  214  ;  22  T.  L,  R.  643. 
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Sect.  653a. 


When  com- 
pletion of 
voyage  pre- 
vented by 
freighter, 
full  freight 
payable. 


SO  the  case  is  analogous  to  that  of  a  lump  freight.  But  the 
whole  terms  of  the  charter-party  must  be  considered. 

In  London  Transport  Co.  v.  Trechmann  (e),  a  ship  was  char- 
tered to  carry  a  full  and  complete  cargo  of  "  sugar  in  bags."  Her 
dead  weight  cargo  capacity  was  guaranteed  as  3,000  tons  mini- 
mum and  3,150  tons  maximum.  The  cargo  was  to  be  delivered 
"  on  being  paid  freight  ....  at  the  rate  of  10s.  6d.  per  ton  of 
20  cwt.  gross  weight  shipped  payable  on  right  and  true  delivery 
of  the  cargo  in  cash  at  the  current  rate  of  exchange  for  sixty  days 
sight  bills  on  London."  During  the  voyage  the  ship  grounded, 
and  water  got  into  her,  so  that  some  of  the  bags  of  sugar  were 
lost,  some  were  partly  emptied,  and  some  were  delivered  quite 
empty.  The  question  was  as  to  how  the  charter  freight  should 
be  calculated.  The  Court  of  Appeal  (Eomer,  L.  J.,  dissenting)  held, 
affirming  Walton,  J.,  that  the  freight  was  not  payable  on  the 
whole  weight  of  the  cargo  shipped,  but  only  on  the  shipped 
weight  of  the  cargo  delivered.  Walton,  J.,  allowed  freight  on 
the  number  of  bags  delivered  full,  or  partly  full,  at  the  average 
shipped  weight  of  a  bag,  as  shown  by  the  weights  in  the  bills  of 
lading.  Upon  bags  which  were  empty  he  allowed  no  freight. 
This  was  approved  by  the  Court  of  Appeal  (/). 

554.  If  the  shipowner  has  been  prevented  from  completing  the 
voyage  by  an  act  or  default  of  the  charterer  or  cargo  owner,  he 
will  be  entitled  to  the  full  freight,  although  by  the  contract  com- 
pletion of  the  voyage  and  delivery  at  the  destination  were 
conditions  precedent  (g). 

In  The  Cargo  ex  Galam  (li),  goods  upon  which  a  respondentia 
bond  had  been  granted,  payable  after  arrival  at  Falmouth,  were 
shipped  under  a  charter-party.  On  the  voyage  the  ship  was 
driven  ashore  at  Scilly,  and  it  became  necessary  to  land  and  store 
the  cargo.  As  the  cargo  owner  proposed  to  alter  the  voyage  by 
making  the  ship  proceed  direct  to  Hamburgh,  an  action  was 
brought  by  the  holders  of  the  bond,  and  the  cargo  was  arrested 


(e)  73  L.  J.,  K.  B.  253 ;  (1904)  1 
K.  B.  635  ;  9  Com.  Ca.  133  ;  9  Asp. 
M.  C.  518. 

(/)  This  construction  is  difficult  to 
explain.  It  sets  up  a  freight  unit  (the 
bag  delivered)  not  mentioned  in  the 
charter.  And  it  makes  the  important 
word  "  shipped  "  (substituted  in  writing 
for  "delivered")  indicate  only  the  time 


of  weighing,  and  not  the  goods  to  be 
paid  upon,  though  its  position  almost 
requires  the  latter  meaning.  Cf.  Buckle 
■V.  Knoop,  (1867)  36  L.  J.,  Ex.  223  ; 
L.  R.,  2  Ex.  125,  333. 

(^)  But  see  Smith  v.  Wilson,  (1817) 
8  East,  437  ;  6  M.  &  S.  78. 

(A)  (1863)  33  L.  J.,  Adm.  97 ;  15 
E.  R.  883  ;  2  Moo.  P.  C.  (N.  s.)  216. 
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in  Scilly.    It  was  found  by  the  Court  that  the  intention  to  carry    Sect.  554. 

on  the  cargo  and  earn  the  freight  was  not  abandoned;  but  the 

cargo  owner  refused  to  appear  in  the  proceedings,  and  persisted 

in  ordering  the  ship  to  carry  the  goods  to  Hamburgh  direct. 

The  action  went  on,  and  an  order  was  made  by  the  Admiralty 

Court  for  the  removal  of  the  cargo  to  London  for  sale ;  and 

accordingly  it  was  brought  there  and  sold.     London  was  not  one 

of  the  ports  to  which  the  cargo  might  have  been  taken  under  the 

charter.     Under  these  circumstances,  it  was  held  by  the  Privy 

Council,  reversing  the  decision  of  Dr.  Lushington,  that  the  orders 

of  the  Admiralty  Court,  occasioned  by  the  default  of  the  cargo 

owner,  made  it  impossible  to  carry  the  cargo  anywhere  but  to 

London;  and  that  as  those  representing  the  ship  had  thus  been 

prevented  from  completing  the  voyage,  they  were  entitled  to  claim 

their  freight  (i). 

In  The  Soblomsten  (j),  the  vessel  and  cargo  were  arrested  at 
Great  Grimsby  in  a  salvage  suit.  The  ship  was  surveyed,  and 
found  not  worth  repairing,  and  was  therefore  abandoned  by  the 
master  and  crew.  The  owners  of  the  cargo  did  not  procure  the 
release  of  the  cargo,  though  they  had  notice  that,  if  not  released, 
it  would  be  sold  by  order  of  the  Court ;  and  it  was  consequently 
sold.  Dr.  Lushington  said  :  "  It  might  possibly  be  argued  that 
the  conduct  of  the  owners  of  the  cargo  in  not  bailing  the  cargo, 
but  allowing  it  to  be  sold,  prevented  the  master  from  fulfilling 
his  contract  to  carry  the  goods  to  their  destination,  and  so  earn- 
ing his  full  freight.  But  freight  pro  rata  is  all  which  is  asked 
by  this  motion,  and  I  think  that  the  conduct  of  the  owners  of  the 
cargo  amounts  to  a  waiver  by  them  to  have  their  cargo  from 
Great  Grimsby  to  Bordeaux,  and  does  raise  an  implied  promise 
that  they  would  pay  a  pro  rata  freight." 

In  Blasco  v.  Fletcher  (k),  a  claim  arose  against  freighters  for 
preventing  the  completion  of  the  voyage  under  peculiar  circum- 
stances. The  vessel  sailed  from  Liverpool,  and  got  ashore  on  the 
Irish  coast ;  the  vessel  and  cargo  were  both  saved,  but  in  a  damaged 
state;  and  the  master  telegraphed  for  one  of  the  charterers  named 
Sparks.    He   came  over  to  act  for  the  cargo  owners,  and  was 

0  Cf.  Lutwidge  i:  Grey,  cited  post,  (j)  (1866)  36  L.  J.,  Adm.  5  ;  L.  E.,  1 

8.  559;    Osgood  V.   Groning,   (1810)  2  A.  &  E.  293. 

Camp.  466  ;  The  Eliza  Lines,  (1902)  61  (70  (1863)  32  L.  J.,   C.  P.  284  ;    14 

Fed.  E.  308  ;  114  Fed.  E.  307 ;   infra,  C.  B.  (n.  S.)  147. 
8.  561. 
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Sect.  554.  requested  by  the  master  to  act  also  on  behalf  of  the  owners  of  the 
~  vessel  to  the  best  of  his  judgment  and  ability.  Under  this 
authority,  Sparks  paid  the  salvage,  incurred  expenses  in  taking 
the  vessel  to  Dublin,  with  a  view  to  her  repair,  and  also  engaged 
a  vessel  to  take  part  of  the  cargo  back  to  Liverpool,  to  have  it 
dried.  This  cargo  was  found  to  be  much  damaged,  and  in  such 
a  state  that  it  would  get  worse  if  kept ;  it  was  accordingly  sold, 
and  the  jury  found  that  that  was  a  reasonable  course  to  take, 
having  regard  to  the  interests  of  all  the  parties  concerned.  In  the 
meantime,  however,  the  shipowners  had  claimed  that  these  goods 
should  be  detained,  in  order  that  the  vessel  might  carry  them  on 
the  agreed  voyage  ;  and  after  the  sale,  an  action  was  brought  for 
preventing  the  completion  of  the  voyage,  and  for  the  freight.  It 
was  held  that  what  had  been  done  was  within  the  authority  given 
to  Sparks  to  act  on  behalf  of  the  shipowners;  and  that  that 
authority  could  not  be  countermanded  after  it  had  been  acted 
upon,  and  expenses  incurred  under  it. 

If  ship  555.  Where  a  ship  has  been  definitely  abandoned  at  sea  by  the 

freighter  may   ^^^ster  and  orew,  without  any  intention  of  coming  back  to  her, 

treat  contract    ^he  freighter  is  entitled  to  treat  the  contract  of  carriage  as  aban- 
as  at  an  end.  "  _  _  " 

doned.     So  that  if  the  ship,  or  the  cargo,  be  afterwards  brought 

into  port  by  salvors,  the  cargo  owners  may  claim  to  have  their 
goods  without  paying  any  freight ;  even  though  the  shipowner 
is  ready  and  demands  to  be  allowed  to  take  them  on  to  their 
destination  (i). 
Whole  freight  556.  Another  illustration  of  the  rule  that  the  freight  is  payable 
captured  if  the  freighter  prevents  the  completion  of  the  voyage  is  to  be 

^°°  ^'  found  in  cases  where,  in  time  of  war,  enemy's  goods  have  been 

captured  in  neutral  ships  and  condemned.  The  captors  were  made 
to  pay  full  freight  on  the  goods.  "  If  a  neutral  vessel,  having 
enemy's  goods,  is  taken,  the  captor  pays  the  whole  freight,  because 
he  represents  the  enemy  by  possessing  himself  of  the  enemy's 
goods  jure  belli ;  and  although  the  whole  freight  has  not  been 
earned  by  the  completion  of  the  voyage,  yet,  as  the  captor  by  his 
act  of  seizure  has  prevented  its  completion,  his  seizure  shall  operate 
to  the  same  effect  as  an  actual  delivery  of  the  goods  to  the 

(0  The  Arno,  (1895)  72  L.  T.  621  ;  8  Adm.  39  ;  L.  R.,4  A.  &  E.269  ;  Guthrie 

Asp.  M.  C.  5  ;  The  Cito,  (1881)  51  L.  J.,  v.  North  China  Ins.  Co.,  (1902)  6  Com. 

Adm.    1 ;    7   P.   D.   5  ;  4   Asp.   M.    C.  Ca.  25 ;  7  Com.    Ca.    130.     See  mpra, 

468  ;    The  Kathleen,  (1874)  43  L.  J.,  li.  301. 
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consignee,  and  shall  subject  him  to  the  payment   of   the  full    Sect.  556. 
freight  "(m). 

Cases  of  recapture,  in  which  full  freight  has  been  allowed  on  Goods  un- 
cargo  unloaded  after  the  recapture  by  order  of  the  Court,  seem  to  recapture. 
have  been  decided  on  similar  grounds.    The  default  or  misfortune 
of  the  cargo  owner  has  prevented  the  master  from  completing  the 
voyage  (n). 

In  The  For  tuna  (o).  Sir  W.  Scott  said  the  owner  "  could  have 
no  right  but  upon  an  entire  execution  of  the  contract,  or  such  an 
execution  as  he  could  effect  consistently  with  the  incapacities  under 
which  the  cargo  might  labour.  "Where  such  an  incapacity  on  the 
part  of  the  cargo  occurs,  he  has  done  his  utmost  to  carry  the 
contract  on  to  its  consummation  ;  it  is  a  final  execution  as  to  the 
owner  of  the  ship,  inasmuch  as  it  does  not  lie  with  him  that  the 
contract  is  not  performed.  On  the  other  hand,  where  the  vessel 
itself  is  incapacitated,  no  right  accrues  to  her  owner  ;  he  can  have 
no  right  to  demand  that  for  which  he  stipulated  only  on  the  per- 
formance of  his  engagement.  The  general  principle  has  been 
stated  very  correctly,  that  where  a  neutral  vessel  is  brought  in,  on 
account  of  the  cargo,  the  ship  is  discharged  with  full  freight, 
because  no  blame  attaches  to  her ;  she  is  ready  and  able  to  proceed 
to  the  completion  of  the  voyage,  and  is  only  stopped  by  the 
incapacity  of  the  cargo." 

557.  Again,  although  the  ship  may  fail  to  complete  her  voyage,  Though 
and  though  the  goods  may  not  be  brought  to  their  destination,  completed, 
the  whole  or  some  part  of  the  freight  may  be  payable  by  express  the  whole 
or  implied  agreement.  ratd  freight, 

The  cargo  owner  may  take  delivery  of  the  goods  at  a  different  able  by 
place  from  that  originally  agreed,  under  circumstances  which  show  agreement, 
that  that  was  intended  to  be  treated  as  a  substituted  performance 
of  the  contract.    In  that  case  the  full  freight  becomes  payable. 

Or  delivery  may  be  taken  at  a  port  of  refuge,  in  order  that  the 

(m)  Per  Sir  W.  Scott  in  The  Copen-  288  ;  The  Atlas,  (1801)  3  C.  Kob.  299, 

hagen,  (1799)  1  C.  Rob.  289.     The  freight  30i,  n. 

was  not,  however,  allowed  by  the  Prize  («)  The  Eaoehorse,  (1800)  3  C.  Eob. 

Court  where  there  had  been  unfair  con-  101  ;  The  Martha,  (1801)  iiid.  106,  n.  ; 

duct  on  the  part  of  the  vessel  :  as  by  The  Hofifnung,  (1805)  6   C.  Kob.   231. 

using  false  papers,  or  carrying  contra-  Cf.  Luke  d.  Lyde,  (1759)  2  Burr.  882 ; 

band.    The  Eising  Sun,  (1799)3  0.  Eob.  The  "Werldsborgaren,  (1801)  i  C.  Eob. 

104 ;  The  Sarah  Christina,  (1799)  1  C.  17. 

Eob.  237 ;  The  Mercurius,  (1799)  ibid.  (p)  (1809)  Edwards  Adm.  56. 
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Sect.  657. 


Christy  v. 
Row. 


Cases  of  pro 
raid  freight. 


owner  of  the  goods  may  himself  carry  them  on,  or  may  deal  with 
them  in  some  way  other  than  that  contemplated  by  the  contract ; 
the  shipowner  giving  up  his  right  to  take  them  on,  and  earn  the 
full  freight.  In  such  cases  a  promise  may  sometimes  be  presumed 
on  the  part  of  the  cargo  owner  to  pay  a  part  of  the  freight  pro- 
portionate to  the  portion  of  the  voyage  which  had  been 
accomplished — a  freight  pro  rata,  itineris  peracti. 

558.  In  Christy  v.  Eow(jp),  a  cargo  of  coal  was  shipped  at 
Shields  to  be  delivered  at  Hamburgh,  the  defendant  to  pay  in  full 
for  the  freight  of  the  ship  for  the  voyage  after  the  rate  of  201.  per 
keel,  on  the  delivery  of  the  cargo.  On  the  way,  at  Cuxhaven,  the 
ship  was  stopped  by  the  British  naval  commander,  as  the  French 
forces  were  then  approaching  Hamburgh.  The  master  sent  word 
to  the  consignees  of  the  cargo  at  Hamburgh,  and  they  wrote 
requesting  him  "  to  sail  as  far  as  Gluckstadt,  where  they  would 
send  him  lighters."  He  did  so,  and  delivered  part  of  his  cargo 
there  into  the  lighters  sent ;  but  before  all  had  been  delivered, 
the  ship  was  ordered  to  leave  the  place,  and  she  returned  to 
Cuxhaven,  and  afterwards  to  Shields,  without  delivering  any 
more  of  the  cargo.  In  an  action  for  the  freight  the  plaintiff  was 
allowed  to  recover  freight,  at  the  full  rate  of  20Z.  a  keel,  upon 
what  had  been  delivered  at  Gluckstadt,  but  no  more. 

559.  The  following  are  cases  in  which  a  proportion  of  the  whole 
freight  has  been  allowed  : — 

In  Lutwidge  v.  Grey  (q),  decided  by  the  House  of  Lords  in 
1733,  a  ship  had  been  chartered  for  a  voyage  from  Glasgow  to 
Virginia  and  back ;  freight  to  be  paid  for  the  homeward  cargo  at 
a  certain  rate  per  ton  of  tobacco ;  half  to  be  paid  immediately 
after  the  ship's  discharge  at  Glasgow,  and  the  other  half  within 
six  months  after.  The  ship  was  wrecked  on  her  return  voyage  at 
Youghall,  on  the  coast  of  Ireland  ;  but  part  of  the  cargo  was  saved. 
Lutwidge,  the  shipowner,  informed  the  charterers,  Grey  &  Co., 
that  he  should  provide  another  vessel  to  bring  this  on.  But 
Grey  &  Co.  abandoned  so  much  of  the  saved  cargo  as  belonged 
to  them  to  their  insurers,  indorsing  the  bills  of  lading  to  them  ; 
and  they  took  those  goods  to  Bristol.  Lutwidge  provided  a 
vessel  to  bring  on  the  remainder,  but  the  owners  of  it  refused  to 


Cp)  (1808)  1  Taun.  300. 

(?)  Cited  in  Abbott  (5th)  307;  (13th) 


591  ;  Macl.  (3rd)  479. 
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deliver  it  on  board  her,  because  the  master  would  not  give  bills    Sect.  559. 
of  lading  to  deliver  it  at  Glasgow,  nor  would  he  bind  himself  to 
deliver  it  there ;  he  only  offered  receipts  which  would  oblige  him 
to  deliver  in  Great  Britain.   The  owners  of  these  goods,- therefore, 
themselves  forwarded  them  to  Glasgow. 

The  House  of  Lords,  on  appeal  from  the  Court  of  Session  in 
Scotland,  declared  "  that  the  respondents,  Grey  and  others,  were 
liable  for  the  full  freight  of  such  of  the  goods  as  were  given  up 
to  the  insurers,  and  for  the  freight  -pro  rata  itineris  of  such  of  the 
goods  as  were  brought  to  Glasgow,  notwithstanding  some  of  the 
tobacco  was  found  damnified,  and  burned  there." 

In  The  Copenhagen  (?•),  the  ship  and  cargo  had  been  seized  as 
prize  in  a  port  into  which  she  had  been  driven  by  stress  of 
weather.  Inquiry  was  held  as  to  the  neutrality  both  of  the  ship 
and  of  the  cargo,  and  both  were  restored.  But  the  cargo  was 
restored  first,  and  was  forwarded  in  other  vessels,  the  ship  being 
still  detained.  The  shipowners  were  allowed  freight  pro  rata 
itineris  (s).  But  it  was  not  there  questioned  that  some  freight 
was  payable,  and  the  circumstances  under  which  the  cargo  was 
forwarded  do  not  appear  in  the  report. 

In  Mitchell  v.  Darthez  (t),  a  ship  called  The  Jane  was  chartered 
to  carry  a  cargo  of  coals  or  other  goods  to  the  Eiver  Plate  and 
there  deliver  them,  and  then  reload  and  proceed  to  a  port  between 
Gibraltar  and  Antwerp  and  deliver.  "Freight  for  the  said  voyage 
out  and  home  1,300Z.  in  full  if  delivered  at  Gibraltar  "  ;  200Z.  of 
it  to  be  paid  in  London,  cash  for  necessary  expenses  to  be 
advanced  at  the  Eiver  Plate,  "  and  the  remainder  to  be  paid  on 
final  delivery  of  the  homeward  cargo."  The  master  to  sign  bills 
of  lading  without  prejudice  to  the  charter-party.  The  Jane 
carried  out  coals  in  lieu  of  ballast  under  a  bill  of  lading  which 
stated  that  freight  was  to  be  paid  as  per  charter-party.  Part  of 
these  coals  were  delivered  at  Buenos  Ayres,  but  part  remained 
on  board  as  ballast  for  the  return  voyage.  A  cargo  of  hides  was 
put  on  board  at  Buenos  Ayres  to  be  carried  to  Gibraltar  under  a 
bill  of  lading,  which  made  34,01.  freight  payable  upon  them.  On 
her  voyage  to  Gibraltar  The  Jane  put  into  Payal,  distressed  and 
damaged  to  such  an  extent  that  she  was  condemned.     Part  of 

(»•)  (1799)  1  CRob.  289.  5 ;  L.  E.,  1  A.  &  E.  293  ;  cited  supra, 

(«)  See  also  BaiUie  v.   Moudigliani,  s.  554. 

Abbott    (5th)  313  ;  (13th)  595  ;     and  («)  (1836)  5  L.  J,,  C.  P.  154  ;  2  Biug. 

The  Soblomsten,  (1866)  36  L.  J.,  Adm.  N.  C.  555. 
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Sect.  559.  the  hides  were  sold  as  damaged,  a  few  were  sold  as  sound ;  and 
the  coal  also  was  sold.  The  proceeds  of  all  these  were  applied 
in  paying  the  expenses  at  Fayal,  including  the  cost  of  reloading 
those  hides  which  were  afterwards  sent  on. 

The  master  of  The  Jane  returned  to  England,  and  down  to  the 
time  of  his  starting  no  vessel  had  arrived  able  to  carry  on  the 
cargo,  but  he  left  instructions  with  the  British  Vice-Consul 
at  Fayal  to  forward  the  remainder  of  the  hides  (about  two- 
thirds  of  the  whole  cargo)  to  Gibraltar  at  the  earliest  oppor- 
tunity. 

The  Vice-Consul  afterwards  chartered  the  schooner  Flora,  on 
the  part  and  behalf  of  the  owners  of  the  cargo  of  hides  landed  from 
the  brig  Jane,  to  proceed  therewith  to  Gibraltar  and  there  deliver 
them  on  payment  of  360L  freight,  with  primage  five  per  cent. 
The  hides  were  received  by  the  consignees  in  Gibraltar,  and  they 
paid  The  Flora's  freight  upon  them.  An  action  was  then  brought 
by  the  owner  of  The  Jane  against  the  charterers  for  freight  under 
the  original  charter-party. 

Held,  that  the  plaintiff  was  not  entitled  to  the  chartered 
freight,  as  the  homeward  voyage  had  not  been  performed,  and 
the  hides  had  not  been  carried  to  their  destination  in  fulfilment 
of  the  charter-party.  Nor  was  the  plaintiff  entitled  to  any 
freight  pro  rata  itineris  for  the  voyage  from  England  to  Buenos 
Ayres.  But  held,  that  he  was  entitled  to  claim  a  reasonable 
freight  for  the  conveyance  from  Buenos  Ayres  to  Fayal  of  that 
portion  of  the  goods  which  came  to  the  hands  of  the  freighters 
and  was  accepted  by  them  (u). 

(u)  "  Tbe  goods  were  forwarded  by  voyage   performed   in   respect    of   the 

the  Vice-Consul,  acting  as  the  agent  of  goods  accepted. 

the    freighters:  but    the    Vice-Consul  "At  what  rate  the  freight  is  to  he 

was  desired  by  the  master  of  The  Jane  calculated  is  the  remaining  question  to 

to  forward  them,  though  not  desired  to  be  considered,  and  we  are  of  opinion 

forward  them  on   behalf  of  the  ship-  that  the  shipowner,  under  the  circum- 

owner.    The  agents  of  the  freighters  at  stances  of  this  case,  cannot  claim  any 

Gibraltar  have  accepted  the  goods,  paid  remuneration    beyond     a     reasonable 

the  freight,  and  thereby  recognized  the  freight  from   Buenos   Ayres  to  Fayal, 

act  of  the  Vice-Consul  as  their  agent.  the  amount  of  which  the  arbitrator  will 

The  case,  therefore,  must  stand  in  the  determine.      The  freight  agreed  upon 

same  position  as  if  the  freighters  had  by  the  charter  was  not  of  an  ordinary 

accepted  the  goods  of  the  master  of  The  kind,  but  a  gross  sum  to  be  paid  in  case 

Jane  at  Fayal  and  conveyed  them  on  of  the  performance  of  an  extraordinary 

their  own  account  to  Gibraltar,  in  which  voyage.     That    voyage   has    not    been 

case  we  think  that  they  would  be  liable  accomplished.    The  voyage  was  not  in 

to  pay  freight  for  that  portion  of  the  its  nature  divisible,  so  as  to  give  to  the 
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560.  The  claim,  then,  for  freight,  when  the  goods  have  been    Sect.  560. 
given  up  by  the  shipowner  short  of  their  destination,  must  rest  The  ship- 
upon  a  new  contract,  either  expressly  made,  or  to  be  inferred  ha"ebeen^m 

from  the  conduct  of  the  parties  (r).  ^  position  to 

'■  ^  ^  carry  trie 

No  such  inference  can  be  drawn  unless  the  goods,  or  their  pro-  goods  on. 

ceeds,  have  been  accepted  voluntarily,  and  in  such  a  way  as  to 

show  that  the  further  carriage  by  the  shipowner  was  intentionally 

dispensed  with.     If  the  merchant  must  either  have  accepted  the 

goods  where  they  lay,  or  abandoned  them,  no  promise  to  pay 

freight  can  be  presumed  from  the  fact  of  their  being  given  up  to 

him.    The  presumption  cannot  arise  unless  the  shipowner  was 

able  and  willing  to  carry  on  the  goods  to  their  destination,  or 

might  have  become  so  within  a  reasonable  time  (x). 

In  Luke  v.  Lyde  (2/),  however.  Lord  Mansfield  allowed  freight 
pro  rata,  though  the  shipowner  was  not  willing  to  carry  the  goods 
on.  The  ship  Sarah  was  on  a  voyage  from  Newfoundland  to 
Lisbon ;  she  was  captured  by  the  French  when  seventeen  days 
out,  and  within  four  days'  sail  of  Lisbon,  but  was  retaken  by  an 
English  privateer,  and  brought  into  Biddeford  in  Devonshire. 
The  owners  of  the  cargo  received  it  from  the  recaptors,  on  paying 
half  its  value  as  salvors,  and  afterwards  reshipped  it  to  Spain. 
It  appeared  that  the  freight  from  Biddeford  to  Lisbon  was  higher 
than  from  Newfoundland  to  Lisbon.  Luke  and  others,  the 
owners  of  The  Sarah,  abandoned  her  to  their  insurers,  and  did 
not  offer  to  carry  the  goods  to  Lisbon,  nor  did  Lyde,  the 
merchant,  require  them  to  do  so.  It  was  held  that  the  owners 
were  entitled  to  pro  rata  freight  upon  the  cargo  after  deducting 
the  salvage,  that  is  to  say,  one-half  of  the  cargo. 

Lord  Mansfield  said  :  "If  a  freighted  ship  becomes  accidentally 
disabled  on  its  voyage,  without  the  fault  of  the  master,  the 
master  has  his  option  of  two  things — either  to  refit  it  (if  that 
shipowner  a  claim  to  any  aliquot  part  this  principle  between  the  parties." 
upon  the  performance  of  a  certain  Per  Tindal,  C.  J.,  (1836)  2  Bing.  K  C. 
portion  of  the  voyage.  at  pp.  .570,  571. 

"The  claim  of   the  shipowner  must  (c)  Of.   Hansen  v.  Dunn,  (1906)    11 

therefore  rest  upon  an  implied  contract      Com.  Ca.  100  ;  22  T.  L.  R.  458. 
to   remunerate   him   for  service    per-  (a;)  See    per    Dr.    Lushington,    The 

formed,  not  according  to  the  agi-eement,  Soblomsten,  (1866)  L.  E.,  1  A.  &  E.,  p. 
but  a  service  from  which  the  freighters  297  ;  Castel  r.  Trechman,  (1884);  1  Cab. 
have  received  a  benefit ;  and  whether  &  EU.  276  ;  Atlantic  Mutual  Ins.  Co.  v. 
upon  the  whole  the  shipowner  has  been  Bird,  2  Bos.  195  ;  but  cf.  O'Neil  v. 
overpaid  or  not  will  appear  when  the  Armstrong,  (1895)  2  Q.  B.70,  p.  77. 
account  is  taken  by  the  arbitrator  on  (j/)  (1759)  2  Burr.  882. 

C-— c.  3  A 
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Sect.  560.  can  be  done  within  convenient  time),  or  to  hire  another  ship  to 
carry  the  goods  to  the  port  of  delivery.  If  the  merchant  disagree 
to  this,  and  will  not  let  him  do  so,  the  master  will  be  entitled  to 
the  whole  freight  of  the  full  voyage  ;  and  so  it  was  determined 
in  the  House  of  Lords,  in  the  case  of  Lutwidge  and  Howe  v. 
Grey,  etal 

"  Now,  here  is  a  capture  without  any  fault  of  the  master,  and 
then  a  recapture ;  the  merchant  does  not  abandon,  but  takes  the 
goods,  and  does  not  require  the  master  to  carry  them  to  Lisbon, 
the  port  of  delivery.  Indeed,  the  master  could  not  carry  them  in 
the  same  ship,  for  it  was  disabled,  and  was  itself  abandoned  to 
the  insurers  of  it ;  and  he  could  not  desire  to  find  another, 
because  the  freight  was  higher  from  Biddeford  to  Lisbon  than 
from  Newfoundland  to  Lisbon.  There  can  be  no  doubt  but  that 
some  freight  is  due,  for  the  goods  were  not  abandoned  by  the 
freighter,  but  received  by  him  of  the  recaptor.  The  question 
will  be,  what  freight  ?  The  answer  is,  a  rateable  freight — i.e., 
pro  rata  itineris  " — and  "  as  the  master  had  come  seventeen  days 
of  his  voyage,  and  was  within  four  days  of  the  destined  port 
when  the  accident  happened,  therefore  he  ought  to  be  paid  his 
full  freight  for  Jy  parts  of  the  full  voyage  for  that  half  of  the 
cargo  which  was  saved." 

It  may  be  doubted  whether  the  grounds  given  for  this  decision 
can  now  be  regarded  as  satisfactory  (z). 

Illustrations.  561.  In  Hunter  v.  Prinsep  (ft),  an  acceptance  of  the  proceeds 
of  the  cargo,  sold  by  the  order  of  a  Vice-Admiralty  Court,  the 
vessel  having  been  wrecked  but  the  cargo  saved,  did  not  entitle 
the  shipowner  to  any  freight  out  of  those  proceeds.  The  order 
for  sale  had  been  made  by  the  Court,  presumably  in  an  action  by 
the  salvors,  on  the  application  of  the  master  of  the  vessel,  who 
acted  to  the  best  of  his  judgment  for  all  concerned,  but  without 
the  knowledge  of  the  cargo  owners.  Lord  Ellenborough  dis- 
tinguished the  case  from  one  in  which,  if  the  ship  and  goods  had 
been  restored  in  specie,  the  shipowner  might  have  earned  his  full 
freight  by^  carrying  the  goods  on  to  their  destination,  and  where 
the  possibility  of  doing  so  had  only  been  prevented  by  the  act  of 
the  Court  in  making  a  sale  pending  the  suit,  without  any  fault  of 

(«)  Cf.  other  cases  of  recapture,  cited  (a)  (1808)  10  East,  378. 

»upra,  s.  556. 
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the  shipowner.  "  However  just  it  may  be  that  a  substitution  of  Sect.  561. 
money  for  goods,  made  by  the  authority  of  a  competent  tribunal,  Acceptance  of 
shall  be  equivalent  to  the  actual  restitution  of  the  goods  them-  saie'of'c^argo. 
selves,  as  far  as  respects  all  interests  in  and  liens  upon  that  fund, 
and  however  reasonable  it  may  be  that  an  owner  thus  taking  the 
substitute,  which  requires  no  further  conveyance,  should  be  con- 
sidered as  virtually  dispensing  with  the  further  duty  of  the  ship- 
owners, which  would  have  remained  to  be  performed  if  the  goods 
had  still  continued  in  specie,  yet  no  such  dispensation  with  the 
duty  of  further  conveyance  on  the  part  of  the  owner  of  the  goods 
can  be  implied  in  a  case  like  the  present,  in  which  the  further  con- 
veyance of  them  is  rendered  impossible  by  an  act  of  the  immediate 
agent  of  the  shipowners  themselves,  to  which  he,  the  owner  of  the 
goods,  is  neither  actually  or  virtually  consenting  by  himself,  or 
any  agent  empowered  to  consent  on  his  behalf ;  and  to  which  he 
is  not  compelled  to  submit  by  any  regular  exercise  of  legal 
authority  in  any  quarter  whatsoever ;  and  from  which  he  can, 
aceording  to  what  is  contended  for  on  the  part  of  the  defendants, 
derive  no  benefit  whatever,  inasmuch  as  the  pro  rata  freight 
claimed  by  them  exceeds  the  whole  amount  of  the  proceeds  of  the 
goods  sold  "  (6). 
In  Vlierboom  v.  Chapman  (c)  the  goods  had  been  properly  sold  ^^^^  ?■*  ^  po'^' 

'^^'^  J.J../  Qf  refuge  in 

by  the  master,  at  a  port  of  refuge,  in  order  to  save  their  value,  cargo's  own 
The  cargo  was  rice,  and  had  been  damaged  in  a  hurricane,  so  that 
if  not  sold  it  would  have  become  worthless,  by  putrefaction.  The 
sale  was,  therefore,  made  in  the  interest  of  the  cargo  owner, 
though  without  his  knowledge,  in  the  exercise  of  the  agency 
which  the  law  confers  on  the  master  in  cases  of  necessity ;  and 
it  was  contended  that  the  master  in  his  double  agency,  for 
shipper  and  shipowner,  might  be  presumed  to  have  made  a  reason- 
able contract  between  his  principals,  under  which  reasonable 
freight  would  be  payable,  for  the  part  of  the  voyage  performed. 

Parke,  B.,  however,  said :  "  It  is  difficult  to  conceive  any  con- 
junction in  which  such  a  presumption  could  be  made ;  for  the 
agency  of  the  master  from  necessity  arises  from  his  total  inability 
to  carry  the  goods  to  the  place  of  destination,  which  dispensed 
with  the  perforinance  of  that  primary  duty  altogether,  and  the 

(J)  Per  Lord  EUeuborough,  10  East,  (c)  (1844)  13  L.  J.,  Ex.  384  ;  13  M.  & 

at  p.  393.    And  see  Western  Transp.  Co.      W.  280. 
V,  Hoyt,  (1877)  69  N.  Y.  230. 

3  A  2 
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right  to  freight  pro  rata  from  the  presumed  waiver  on  the  part  of 
the  shipper  of  the  performance  of  a  duty  which  the  master  was 

ready  to  execute The  truth  is,  that  the  goods  were  in  the 

same  situation  as  to  the  claim  for  freight  as  if  they  had  been 
abandoned  by  the  shipowner  and  left  behind  at  Mauritius,  and 
there  sold  by  the  owner  "  (d). 

In  Hopper  v.  Burness  (e)  the  same  doctrine  was  extended  to 
the  case  of  a  sale  of  part  of  the  cargo  by  the  master  at  a  port  of 
refuge,  in  order  to  raise  funds  for  repairs  necessary  to  enable  the 
ship  to  complete  the  voyage.  The  cargo  owner  was  entitled  to 
treat  the  proceeds  of  the  sale  as  a  loan  to  the  shipowner,  and  he 
did  so  treat  them,  instead  of  claiming  an  indemnity,  for  the  goods 
in  fact  had  sold  for  more  at  the  port  of  refuge  than  they  were 
worth  at  their  destination.  Still  it  was  held  that  no  freight  was 
payable,  for  the  master  had  put  it  out  of  his  power  to  carry  on 
the  goods  by  selling  them,  and  the  shipper  had  no  option  with 
regard  to  the  sale. 

But  where  a  claim  had  been  made  by  the  shipowner  for 
pro  rata  freight,  and  he  had  stopped  certain  proceeds  of  the 
cargo  for  it,  and  a  promise  was  made  to  pay  the  pro  rata 
freight  in  consideration  of  the  proceeds  being  liberated,  it  was 
held  that  the  promise  was  founded  on  a  good  consideration  and 
might  be  enforced  (/). 

In  The  Eliza  Lines  (g),  cargo  which  was  not  perishable  had 
been  sold  at  a  port  of  refuge  under  an  order  made  by  the  Court 
in  a  salvage  action,  upon  the  application  of  the  cargo  owner  ; 
though  the  ship  was  being  made  ready  to  carry  it  on.  It  was 
held,  in  the  United  States,  that  the  cargo  owner  must  pay  the 
amount  of  the  freight,  less  the  estimated  expenses  of  earning  it 
saved  by  the  non-completion  of  the  voyage  ;  and  less  also  any 
net  freight  earned  by  the  ship  during  the  time  which  would  have 
been  occupied  if  the  voyage  had  been  completed.  This  was.treated 
as  the  proper  measure  of  damages  for  breaking  up  the  voyage. 

562.  "When  the  contract  does  not  make  the  payment  of  freight 
depend  on  delivery  of  the  goods,  as  where  the  payment  is  to  be 


((?)  So  also,  HiU  r.  Wilson,  (1879)  48 
L.  J.,  C.  P.  764  ;  4  C.  P.  D.  329. 

(O  (1876)  45  L.  J.,  C.  P.  377  ; 
1  C.  P.  D.  137. 

(/)  Thornton  r.  Fairlie,  (1818)  8 
Taun.  3.54  ;  2  Moo.  397. 


(?)  The  Eliza  Lines,  (1902)  61  Fed. 
Rep.  308;  114  Fed.  Rep.  307.  But  in 
the  Supreme  Court,  (1904)  199  U.S.  119, 
it  was  held  that  the  cargo  owner  was 
not  liable  ;  s^cpru,  s.  308. 
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on  shipment,  or  at  a  definite  period  after  the  ship  has  sailed,    Sect.  562. 
the  payment  becomes  due  at  the  defined  time  ;  and  it  continues 
to  be  due  if  not  paid,  although,  owing  to  the  loss  of  the  ship  or 
of  the  goods,  it  may  have  become  impossible  to  carry  the  goods 
to  their  destination  (h). 

In  Oriental  S.S.  Co.  v.  Tylor  (i)  one-third  of  the  freight 
was  to  be  paid  "  on  signing  bills  of  lading."  The  ship  sailed 
and  was  lost,  with  her  cargo,  before  bills  of  lading  had  been 
signed.  The  charterers  sought  to  avoid  payment  of  any  freight 
by  not  presenting  bills  of  lading  for  signature.  But  it  was  held 
that  they  were  still  bound  to  present  them,  and  were  liable  in 
the  amount  of  the  freight  payable  in  advance,  as  damages  for 
not  doing  so. 

Weir  V.  Girvin  (/c)  was  a  mixed  case.  The  freight  was  to  be 
at  a  certain  rate  per  ton  of  the  quantity  delivered  to  the  con- 
signees, but  it  was  to  be  "  due  and  paid  as  follows  :  two-thirds 
in  cash  three  days  after  sailing  from  Tyne,  ship  lost  or  not  lost, 
and  the  balance  on  unloading  and  right  delivery  of  the  cargo." 
During  the  loading  part  of  the  cargo,  already  shipped,  was 
destroyed  by  fire.  The  charterers  loaded  the  balance  of  the 
cargo,  and  the  ship  sailed.  It  was  held  that  the  two-thirds 
advanced  freight  was  only  to  be  paid  on  the  quantity  of  cargo 
to  be  delivered  to  the  consignees  ;  and  as  at  the  time  when  the 
payment  became  due  it  was  known  that  the  destroyed  portion 
would  not  be  delivered,  no  advance  freight  was  payable  on  that 
portion. 

In  Smith  v.  Pyman  (Z),  one-third  of  the  freight,  less  au  Freight  to  be 
allowance  for  interest  and  insurance,  was  to  be  advanced  "  if  required." 
required."  The  ship  was  lost  almost  immediately  after  sailing. 
No  demand  for  freight  in  advance  had  then  been  made  ;  but  it 
was  demanded  afterwards,  when  the  bills  of  lading  were  presented 
for  signature.  The  Court  of  Appeal,  reversing  Charles,  J.,  held 
that  the  shipowner  could  not  require  payment  of  the  one-third 
freight  after  the  loss.     The  allowance  to  be  made  for  insurance 

(A)  Andrews  v.  Moorhouse,  (18U)  5  518. 

TauD.  135;   1   Marsh.   123;   Byrne  c.  (/<;)  69L.  J.,  Q.  B.168  ;  (1900)  IQ.B. 

Schiller,  (1871)  40  L.  J.,  Ex.  40,  177  ;  45,  affirming  68  L.  J.,  Q.  B.  170  ;  (1899) 

L.  K.,  6  Ex.  20,  319  ;  Smith  r.  Pyman,  '1  Q.  B.  193. 

60  L.  J.,  Q.  B.  621  ;  (1891)  1  Q.  B.  42,  (0  60  L.  J.,  Q.  B.  621 ;  (1891)  1  Q.  B. 

7*2.  42,  742. 

(0  63  L.  J.,  Q.  B.  128  ;  (1893)  2  Q.  B. 
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of  contracts. 


showed  that  the  requirement  must  be  made  while  insurance  was 
possible. 

It  has  been  said  that  freight  is  the  reward  for  carriage  and 
delivery,  and  that  a  payment  made  due  in  advance  in  this  way 
cannot  properly  be  called  freight  (m).  But  that  is  the  name  by 
which  it  is  expressed  by  those  who  make  these  contracts,  and 
perhaps  the  doubt  as  to  its  propriety  would  not  now  have  much 
effect  (n). 

Where  freight  due  in  advance  has  been  paid  it  cannot  be 
recovered  again  from  the  shipowner  upon  the  frustration  of  the 
voyage,  although  the  goods  be  lost  (o). 

Where  the  agreement  was  for  a  transit  consisting  of  several 
parts,  to  Colon  (Aspinwall)  by  the  packet  of  one  company,  thence 
to  Panama  by  rail,  and  thence  to  San  Francisco  by  the  packet 
of  another  company,  and  the  freight  for  the  whole  was  payable 
in  advance,  and  was  to  be  "  considered  as  earned,  ship  lost  or 
not  lost,"  it  was  held  that  no  part  of  the  freight  could  be 
reclaimed  by  the  shipper  upon  a  loss  of  the  vessel,  with  all  her 
cargo,  on  the  voyage  to  Colon  (p). 

563.  The  question  whether  the  freight  is  intended  to  be  paid 
independently  of  delivery  is  one  of  construction  of  the  contract. 

In  Mashiter  v.  Buller  (q)  the  goods  were  shipped  under  bills  of 
lading,  by  which  they  were  to  be  delivered  at  Lisbon,  Some  of 
the  bills  of  lading  said,  "  freight  for  the  said  goods  being  paid 
in  London ;  "  others,  "  the  shippers  paying  freight  for  the  said 
goods  in  London."  Lord  Ellenborough  held  that  these  words 
only  meant  that  the  freight  should  be  paid  in  London  instead 
of  at  Lisbon,  and  did  not  dispense  with  performance  of  the 
voyage ;  and  he  said  that  if  the  freight  had  been  paid  on  ship- 
ment it  might  have  been  recovered  back,  the  ship  having  been 
lost  on  the  voyage  (r) , 


(?«)  Blakey  r.  Dixon,  (1800)  2  B.  &  P. 
321;  Kirchner  r.  Venus,  (1859)  14  E.  K. 
948  ;  12  Moo.  P.  C.  361. 

(k)  See  Andrews  v.  Moorhouse,  (1814) 
5  Tauu.  435 ;  1  Marsh.  123 ;  Allison  r. 
Bristol  Mar.  Ins.  Co.,  (1876)  1  A.  C. 
209  ;  Great  Indian  Pen.  Kail.  Co.  r. 
Turnbull,  (1885)  53  L.  T.  325  ;  5  Asp. 
M.  C.  465  ;  per  Vaughan  Williams, 
L.  J.,  in  Weir  «.  Girvin,  (1900)  1  Q.  B. 
at  p.  52.  But  cf.  Nyholm,  Ex  parte. 
Child,  In  re,  (1873)  43  L.  J.,  Bk.  21. 


(o)  De  Silvale  v.  Kendal,  (1815)  4  M. 
&  S.  37  ;  Saunders  v.  Drew,  (1832)  3 
B.  &  Ad.  445 ;  Civil  Service  Co-op. 
Society  i>.  General  S.  N.  Co.,  72  L.  J., 
K.  B.  933  ;  (1903)  2  K.  B.  756. 

{2')  Greeves  r.  West  India,  &c.  Co., 
(1870)  22  L.  T.  615  ;  reversing  (1869) 
20  L.  T.  912. 

(?)  (1807)  1  Camp.  84. 

(?•)  So  decided  in  Krall  v.  Burnett, 
(1877)  25  W.  E.  305. 
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In  Andrews  v.  Moorhouse  (s)  the  words  in  the  bill  of  lading  Sect.  563- 
were  "  freight  for  the  said  goods  being  paid,"  and  evidence  was 
given  that  the  broker  who  freighted  the  ship  told  the  shipper 
that  the  freight  on  the  voyage,  from  London  to  the  Cape,  was 
51.  per  ton  paid  in  London,  or  71.  paid  at  the  Cape,  and  that 
the  shipper  preferred  the  contract  at  51.  The  vessel  was  lost 
on  the  voyage,  and  an  action  was  brought  for  the  freight. 
Gibbs,  C.  J.,  left  it  to  the  jury  to  say  whether  the  contract  was 
to  pay  it  in  any  event  or  only  if  the  ship  arrived  at  the  Cape, 
and  delivered  the  goods.  The  jury  found  for  the  plaintiffs,  and 
this  was  upheld  by  the  Court  {t). 

Where  the  freight  upon  cattle  was  made  payable  upon  arrival, 
but  was  to  be  paid  "  ship  lost  or  not  lost,"  it  was  held  in  the 
United  States  that  the  freight  became  payable  although  the  ship 
and  cattle  did  not  arrive,  because  they  were  lost  (u). 

In  Nyholm,  Ex  parte,  Child,  In  re  (x),  a  ship  had  been  chartered 
for  a  voyage  with  cargo  from  Liverpool  to  Lagos,  to  return  with 
a  cargo  of  African  produce.  The  charterers  agreed  to  "  pay  or 
cause  to  be  paid  as  freight  for  the  use  and  hire  of  the  vessel  in 
respect  of  the  said  voyage  out  and  home  at  and  after  the  rate 
of  77s.  6d.  sterling  per  ton  of  20  cwt.  fof  palm  kernels,  if  ordered 

to  a  port  in  the  United  Kingdom If  other  goods,  freight 

to  be  paid  thereon  in  due  proportion  to  above  rates.  The  pay- 
ment of  which  to  become  due  and  made  as  follows : — 2501. 
to  be  advanced  in  cash  on  signing  bills  of  lading,  and  clearing 
at  the  Custom  House,  Liverpool,  less  five  per  cent,  for  all  charges, 
insurance  therein  included;  such  money  as  the  master  may 
require  for  the  ordinary  disbursements  of  the  vessel  at  Lagos, 
West  Coast  of  Africa,  to  be  advanced  free  of  interest  and  com- 
mission and  other  charges;  and  the  remainder  on  a  true  and 
faithful  delivery  of  the  cargo  at  the  said  port  of  discharge,  in 
cash,  &c."  {y).  The  master  and  owners  were  to  have  a  lien  and 
charge  on  the  cargo  and  goods  laden  on  board,  for  "  the  security 
and  payment  of  all  freight,  dead  freight,  demurrage  and  other 
charges." 

The  loading  of  the   ship   was    completed   at   Liverpool  on 

(«)  (1814)  5  Taun.  435  ;  1  Marsh.  123.  (»)  (1873)  43  L.  J.,  Bk.  21. 

(0  So  also,  Lidgett  i).  Perrin,  (1862)  (y)  The  whole  clause  does  not  appear 

11  C.  B.  (N.  s.)  362  ;  2  F.  &  F.  763.  in  the  report ;  it  has  been  taken  from 

00  The  Queensmore,  (1893)  53  Fed.  the  papers  in  the  case. 
Eep.  1022. 


728 


THE   DELIVERY. 


Sect.  563. 


Distinction 
between 
freight  and 
advances, 


December  4fch,  1877,  and  mate's  receipts  were  given  for  the 
goods.  She  was  cleared  at  the  Custom  House,  and  the  master 
was  ready  to  sign  hills  of  lading  in  exchange  for  the  2.50Z.  But 
this  was  not  paid ;  the  bills  of  lading  were  never  signed ;  and 
the  ship  never  sailed  on  her  voyage.  The  charterers  filed  a 
petition  for  liquidation  on  December  13th,  and  on  January  Slst 
the  trustee  in  the  liquidation  gave  notice  to  the  shipowner  dis- 
claiming all  interest  in  the  charter-party.  Also,  he  demanded 
the  goods  which  had  been  shipped ;  but  the  shipowner  claimed 
to  retain  them  under  a  lien  for  freight  and  demurrage. 

The  Court  of  Appeal  held  that  he  was  entitled  to  no  lien. 
And  to  the  contention  that  the  2501.  became  payable  as  soon 
as  the  captain  was  ready  and  willing  to  sign  the  bills  of  lading  it 
was  answered,  "  If  it  were  necessary  to  decide  the  point,  there 
would  be  very  great  difficulty  in  applying  the  principle  of  the 
cases  referred  to  to  the  case  of  the  payment  in  advance,  or  at  a 
particular  stage,  of  an  instalment  of  one  entire  consideration  for 
one  complete  voyage  or  other  service,  where  the  complete  voyage 
or  other  service  had  never  been  performed,  and  was  on  the  non- 
payment entirely  given  up." 

And  it  was  further  held  that,  if  the  instalment  were  payable, 
it  did  not  become  freight  for  which  there  was  a  lien.  The  ship 
had  never  earned  freight,  or  begun  to  earn  freight,  in  the  sense 
in  which  that  word  was  used  in  the  lien  clause. 

564.  A  difficulty  has  sometimes  arisen  in  distinguishing  in 
charter-parties  between  advances  of  cash  to  meet  ship's  expenses 
and  pre-payment  of  freight. 

It  is  often  stipulated  that  the  charterer  shall  provide  cash  for 
the  ship's  disbursements  at  the  port  of  loading.  Cash  so  pro- 
vided is  in  the  nature  of  a  loan  to  the  shipowner,  and  is  repayable 
by  him  in  any  event.  If  the  cargo  arrives  at  its  destination, 
these  advances  may  be  conveniently  set  against  the  freight,  but 
the  repayment  does  not  depend  upon  the  freight  being  earned. 
On  the  other  hand,  as  we  have  seen,  if  freight  is  to  be  paid  in 
advance,  it  can  in  no  case  be  recovered.  Where  that  is  stipulated 
for,  the  intention  of  the  parties  is  understood  to  be  that  that  part 
of  the  hire  of  the  ship  is  to  be  paid  beforehand,  and  irrevocably  (z). 

(z)  De  Silvale  t.  Kendal,  (1815)  i  34  L.  J.,  C.  P.  274  ;  19  C.  B.  (N.  S.)  159.  A 
M.  &  S.  37;  Saunders  r.  Drew,  (1832)  provision  that  cash  shall  be  provided, 
3  B.  &Ad.445;  Trayes  r.Worms,  (1865)       "not    exceeding    1501.    in   all,    to   be 
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"Whether  the  advances  are  to  be  made  on  account  of  freight  Sect.  564. 
or  not  is  a  question  of  construction  ;  the  intention  of  the  parties 
must  be  gathered  from  the  whole  charter-party.  Or,  if  the 
advance  is  made  without  previous  stipulation  in  the  charter,  the 
intention  must  be  gathered  from  the  agreement,  or  the  conduct 
of  the  parties,  at  the  time  of  making  it  (a). 

Where  the  charter  simply  provided  that  the  captain  should  be 

supplied  with  cash  for  the  ship's  use,  and  there  was  nothing  to 

show  that  this  was  to  be  deducted  from  the  freight  made  payable 

on  delivery,  it  was  held  that  the  advances  were  not  on  account 

of  freight  (h).    On  the  other  hand,  where  cash  was  to  be  advanced 

at  the  port  of  loading,  and  the  "  residue  of  such  freight  to  be  paid 

on  the  delivery  of  the  cargo  in  Liverpool,"  it  was  held  that  the 

advances  were  on  account  of  freight  (c). 

The  difference  between  an  advance  and  a  payment  of  freight  Test  of 

insurance, 
in  advance  affects  the  manner  of  insuring.     The  charterer  is  the 

proper  person  to  insure  advances  of  freight,  since  he  is  at  risk  in 
respect  of  them.  Not  so  advances  of  cash,  irrespective  of  the 
freight ;  for  these  must  be  repaid  in  any  event,  and  are,  there- 
fore, not  at  risk  {d).  If  then  the  charter-party  shows  that  it  is 
the  intention  of  the  parties  that  the  merchant  making  the 
advances  shall  insure  them,  that  is  strong  to  show  that  the 
advances  are  to  be  on  account  of  freight  (e) . 

In  Hicks  v.  Shield  ie)  the  clause  was,  "  cash  for  ship's  disburse- 
ments to  be  advanced  to  the  extent  of  300Z.  free  of  interest,  but 
subject  to  insurance,  and  21.  10s.  per  cent,  commission."  Lord 
Campbell  said :  "  This  mention  of  insurance  seems  to  me  to 
stamp  the  transaction  indelibly  as  a  payment  on  account  of 
freight,  and  not  a  mere  loan  ;  for  if  the  advance  was  to  be 
insured,  it  must  be  an  advance  of  freight  which  is  insurable, 
whereas  a  loan  is  not  "  (/). 

advancedatexchangeof 50(?.totheclollar  (c)  De   Silvale   t'.   Kendal,  (1815)   1 

on  account  of  freight,"  does  not  require  31.  &  S.  37. 

the  shipowner  to  take  1501.,  or  pay  the  (_d)  Manfield  i.  Maitland,  supra, 

charterer's  profit  on  exchange  on  loOZ.  :  (e)  Hicks  i.  Shield,  (1857)  26  L.  J., 

The  Primula,  63  L.  J.,  P.  118  ;  (1891)  P.  Q.  B.  205  ;  7  E.  &  B.  633  ;  The  Karnak, 

128.  (1869)  38  L.  J.,  Adm.  57  ;  16  E.  E.  677  ; 

(a)  See  The  Karnak,  (1869)  38  L.  J.,  L.  B,  2  P.  C.  505  ;  6  Moo.  P.  C.  (n.  s.) 

Adm.  57  ;  16  E.  R.  677  ;  L.  R.,  2  P.  C.  136  ;  The  Red  8ea,  65  L.  J.,  P.  9  ;  (1895) 

f  05 ;    6  Moo.   P,    C.   (N.  .s.)  136  ;    The  P.  293  ;  (1896)  P.  20. 

John,  (1849)  3  W.  Sob.  170.  (/)  C£.  per  Blackburn,  J.,  in  Allison 

(S)  Manfield  v.  Maitland,    (1821)  i  i:  Bristol  Mar.  Ins.  Co.,  (1876)  1  A.  C. 

B.  &  Aid.  582.  209,  at  p.  229. 


730 


THE   DELIVERY. 


Sect.  564. 


Deficiency  of 
bill  of  lading 
freights,  pay- 
able in  cash, 
due  though 
vessel  lost. 


The  question  was  raised,  but  not  decided,  in  Tamvaco  v. 
Simpson  (^),  upon  the  clause,  "  The  freight  to  be  paid  on  un- 
loading and  right  delivery  of  the  cargo,  less  advances  in  cash  at 
current  rate  of  exchange  ;  one-half  of  the  freight  to  be  advanced 
by  freighter's  acceptance  at  three  months  on  signing  bills  of 
lading ;  owner  to  insure  the  amount,  and  deposit  with  charterer 
the  club  policy,  and  to  guarantee  same."  Pollock,  C.  B.,  held 
that  the  acceptance  for  the  half  freight  was  to  be  a  pre-payment, 
and  not  a  mere  loan.  Willes,  J.,  inclined  to  the  same  view.  But 
the  other  judges  appear  to  have  doubted. 

565.  In  Byrne  v.  Schiller  (h)  a  charter  was  made  for  a  voyage 
from  Calcutta  to  England ;  but  it  gave  liberty  to  the  freighters  to 
send  the  ship  on  an  intermediate  voyage,  to  Port  Louis,  with  a 
cargo  of  rice,  for  which  freight  was  to  be  paid  at  a  certain  rate, 
as  follows :— "  1,200L  in  rupees  to  be  advanced  the  master  by 
the  freighter's  agents  at  Calcutta  against  his  receipt,  and  to  be 
deducted,  together  with  1|  per  cent,  commission  on  the  amount 
advanced  and  cost  of  insurance,  from  freight  on  settlement 
thereof,  and  the  remainder  on  right  delivery  of  the  cargo  at  port 
of  discharge  in  cash  as  customary."  The  charter  also  contained 
the  clause,  "  The  master  to  sign  bills  of  lading  at  any  current 
rate  of  freight  required  without  prejudice  to  the  charter-party; 
but  not  under  chartered  rates,  except  the  difference  is  paid  in 
cash." 

The  freighters  elected  to  send  the  ship  to  St.  Louis  ;  and  they 
required  the  master  to  sign  bills  of  lading  at  rates  below  the 
chartered  rate.  They  induced  him  to  do  this  without  receiving 
the  difference  in  cash,  saying  that  all  would  be  made  right  when 
the  vessel  had  finished  loading,  and  afterwards  they  refused  to 
pay  this  difference,  claiming  to  set  it  off  against  advances  they 
had  made,  amounting  to  1,2001.  or  thereabouts.  The  vessel  was 
lost  on  the  way  to  St.  Louis  ;  and  the  question  was  whether  the 
shipowner  was  entitled  to  be  paid  the  above  difference,  in  addition 
to  the  1,200L  advances. 

It  was  held  by  the  Exchequer  Chamber,  affirming  the  Court  of 
Exchequer,  that  he  was.     The  payment  of  the  difference  in  cash 


(ff)  (1866)  34  L.  J.,  C.  P.  268;  35 
L.  J.,  C.  P.  196 ;  L.  R.,  1  C.  P.  363  ;  1 
H.  &  R.  374. 

(/O  (1871)    40  L.   J.,   Ex.   40,    177  ; 


L.   R.,  6  Ex.   20,  319.    Of.  Santos  r. 
Brioe,  (1861)  30  L.  J.,  Ex.  108  ;  6  H.  & 

N.  290. 
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was  to  be  an  absolute  payment,  as  to  which  the  shipowner  was  to    Sect.  565. 
be  subject  to  no  contingency. 

In  Carr  v.  Wallachian  Petroleum  Co.  {i),  a  vessel  had  been 
chartered  to  carry  a  cargo  of  petroleum  from  Ibraila  to  London 
at  84s.  a  ton.  The  charterers  were  prevented  from  loading  by 
an  accidental  fire  which  burnt  their  stock  of  oil  at  Ibraila.  An 
arrangement  was  therefore  made  by  which  the  charter  was  can- 
celled, and  the  charterers  guaranteed  the  vessel  a  sum  of  900L 
gross  freight  home,  on  the  understanding  that  she  should  be 
placed  on  the  most  profitable  charter  or  trade  procurable,  and 
that  she  would  carry  300  tons  of  cargo. 

The  vessel  was  loaded  with  barley  at  Kilia,  and  the  estimated 
freight  fell  short  of  the  900L  guaranteed  by  343Z.  &s.  She  was 
lost  on  the  voyage.  Held,  that  the  charterers  were  liable  to  pay 
the  843Z.  6s.,  notwithstanding  the  loss,  their  guarantee  having 
been  broken  when  the  cargo  was  shipped  with  a  deficient  freight. 

566.  Where  a  charter-party  provides  that  freight  shall  be  pay-  Effect  of 
able  in  advance   "  subject  to  insurance,"   this  merely  means  ject  to 
subject  to  deduction  of  the  cost  of  insurance.     It  throws  no  duty  ™™'^^°''s- 
on  the  shipowner  to  insure  the  freight  advanced  for  the  benefit 
of  the  merchant  {k). 

The  arrangement  amounts  to  this,  that  the  shipowner,  in  con- 
sideration of  the  convenience  of  having  the  freight  advanced,  is 
willing  to  bear  the  cost  of  insuring  that  advance.  That  cost  is 
therefore  allowed,  or  returned,  to  the  merchant  out  of  the  advance 
when  he  makes,  it.  And  the  shipowner  thus,  in  effect,  bears  the 
risk  (represented  by  the  cost  of  insurance)  of  the  freight  not 
being  earned  {I). 

In  Eodocanachi  v.  Milburn  (yn)  it  was  contended  that  as  the  ship- 
owner, under  this  clause,  bears  the  cost  of  insuring  the  advances, 
it  has  the  effect  of  relieving  him  from  responsibility  for  any  kind 
of  loss  of  the  advances,  or  of  the  increased  value  in  the  goods 
which  represents  them.  Charterers  were  there  to  make  advances 
"  on  account  of  freight  at  current  exchange  subject  to  insurance 

(0  (1867)  36  L.  J.,  C.  p.  236  ;  L.  E.,  [l)  Cf.  per  Charles,  J.,  Smith  r.  Pyman, 

1  C.  P.  636  ;  L.  E.,  2  C.  P.  468.  60  L.  J.,  Q.  B.  621  ;  (1896)  1  Q.  B.  42. 

Qi)  Jackson  r.   Isaacson,    (1858)    27  (»»)  (1886)  56  L.  J.,  Q.  B.  202;  17 

L.  J.,  Ex.  392  ;  3  H.  &  N.  405 ;  Watson  Q.  B.  D.  316  ;  18  Q.  B.  D.  67.     Cf.  Hill 

r.  Shankland,  (187.3)  L.K.,  2  H.  L.  (Sc.)  r.  Scott,  65  L.  J.,  Q.  B.   87  j  (1895)  2 

301.  Q.  B.  371,  713  ;  1  Com.  Ca.  110,  200. 
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Sect.  566.  only."  They  did  so,  and  the  cost  of  insurance  was  allowed  to 
them.  On  the  voyage  the  cargo  was  lost  by  the  negligence  of  the 
master,  and  the  question  arose  whether,  in  calculating  the 
damages  payable  by  the  shipowner,  deduction  should  be  made 
from  the  arrived  value  of  the  cargo  of  the  ivhole  of  the  charter 
freight,  or  only  of  the  freight  which  remained  unpaid.  Manisty,  J., 
held  that  the  whole  freight  must  be  deducted,  on  the  ground  that 
the  charterers  had  agreed,  as  to  the  sum  advanced,  "  not  to  look 
to  the  shipowners,  but  to  their  rights  under  their  contract  of 
insurance."  But  his  ruling  was  reversed  by  the  Court  of  Appeal. 
And  in  Dufourcet  v.  Bishop  (n),  under  similar  circumstances,  the 
cargo  owner  was  allowed  to  recover  the  advanced  freight,  which 
he  had  insured,  for  the  benefit  of  his  underwriters. 

Freight  pay-  567.  Where  freight  in  advance  is  to  be  paid  at  the  time  of 
"sailtog,"  sailincj  of  the  ship,  the  condition  of  sailing  is  satisfied  if  she 
or ''final  fairly  starts  from  her  place  of  loading  ready  for  sea,  and  intend- 

ing there  and  then  to  commence  the  voyage.  "According  to 
several  cases  on  the  insurance  law  the  sailing  is  determined  to  be 
that  period  of  time  when  the  vessel  breaks  ground,  being  at  that 
time  fully  fit  for  sea,  having  the  cargo  on  board  which  she 
intends  to  carry,  with  a  competent  crew,  and  having  permission 
to  leave  by  having  the  Custom  House  clearances  on  board  "  (o). 

In  Sea  Insurance  Company  t'.  Blogg  (p),  the  ship,  fully 
equipped  and  loaded  for  the  voyage,  with  her  crew  on  board, 
moved  from  her  loading  berth  and  moored  a  short  distance  off  in 
the  river  (at  Newport  News)  on  the  evening  of  February  29th. 
The  object  was  to  prevent  the  crew  from  going  ashore,  so  that 
the  ship  could  proceed  to  sea  early  next  morning.  It  was  held 
that  she  had  not  sailed  on  February  29th. 

It  is  not  sufficient  that  the  vessel  has  left  the  harbour,  if  she 
was  not  in  a  condition  to  proceed ;  as  where  she  had  not  got  her 
full  crew  on  board,  or  her  necessary  papers  had  not  been 
obtained  (q). 

And  if  the  freight  is  to  be  paid  on  the  "Jinal  sailing"  of  the 

(«)  (1886)   57  L.  J.,  Q.  B.  497  ;    18  Q.  B.  398  ;  8  Asp.  M.  C.  412. 
Q.  B.  D.  373  ;  6  Asp.  M.  C.  109.     So  also,  (?)  Thompson  v.  GUlespie,  (1855)  24 

Great  Indian  Pen.  Rail.  Co.  i:  Turnbull,  L.  J.,  Q.  B.  340  ;  5  B.  &  B.  209  ;  Hudson 

(1885)  53  L.  T.  325  ;  5  Asp.  M.  C.  465.  r.  Biltou,  (1856)  26  L.  J.,  Q.  B.  27  ;  6 

(o)  I'er  Parke,  B.,  Eoelandts  r.  Harri-  E,  &  B.  565  ;    Sharp  r.  Gibbs,  (1857) 

son,  (1854)  23  L.  J.,  Ex.  109,  at  p.  173.  1  H.  &  N.  801. 

ip')  67   L.  J.,  Q.   B.  757 ;   (1898)   2 
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vessel  from  the  port  of  loading,  it  is  necessary  that  she  shall  Sect.  567. 
have  done  more  than  break  ground.  She  must  have  got  fairly 
clear  of  the  port.  In  Koelandts  v.  Harrison  (7-)  the  ship  had 
loaded  at  Cardiff,  in  the  Bute  Docks ;  she  had  left  the  docks 
ready  in  all  respects  for  the  voyage,  in  tow  of  a  tug,  but  in 
passing  along  the  Bute  Ship  Canal,  an  artificial  channel  which 
led  from  the  docks  to  the  sea,  she  got  aground  and  ultimately 
became  a  wreck.  But  for  the  accident  she  would  have  gone  out 
on  her  voyage  without  further  communication  with  the  shore, 
except  for  the  purpose  of  putting  her  pilot  ashore.  Under  these 
circumstances  it  was  held  that  the  ship  had  not  finally  sailed 
within  the  meaning  of  the  charter-party.  The  words  were  con- 
sidered to  mean  "  her  final  departure  from  that  port,  and  being 
out  of  the  limits  of  that  artificial  port,  and  being  at  sea  ready  to 
proceed  upon  her  voyage  "  (s). 

But  in  Price  v.  Livingstone  (t),  where  the  vessel  had  been 
towed  out  to  sea  clear  of  the  loading  port  (Cardiff)  in  its 
commercial  sense,  though  not  beyond  the  Custom  House  limits  of 
it,  and  had  been  anchored,  and  afterwards  driven  ashore,  it  was 
held  by  the  Court  of  Appeal  that  she  had  finally  sailed ;  so  that 
advances  of  freight,  which  were  to  be  made  by  acceptances  at 
three  and  six  months'  date  "  from  final  sailing  of  the  vessel  from 
her  last  port  in  the  United  Kingdom,"  were  due.  "  '  Final  sailing,' 
I  apprehend,  means  getting  clear  of  the  port  for  the  purpose  of 
proceeding  on  the  voyage  "  (u). 

The  word  "  port  "  in  the  charter-party  must  be  construed  by 
reference  to  the  meaning  commonly  given  to  it  by  merchants 
and  shipowners.  The  extent  of  the  particular  port  as  under- 
stood by  them,  is  not  necessarily,  or  ordinarily,  determined 
by  its  legal  definition  for  fiscal  or  like  purposes ;  or  even 
by  geographical  considerations.  Its  extent  in  a  commercial 
sense  is  rather  shown  by  such  considerations  as  the  safety 
afforded  for  shipping,  the  convenience  for  loading  and  unload- 
ing, the  usages  of  the  place  with  regard  to  anchoring,  load- 
ing, and  discharging,   and   the  area  over  which  those  matters 

(»■)  (1854)  23  L.  J.,  Ex.  169";  9  Ex.  Moir  r.  Eoyal  Exchange  Ass.  Co.,  (1815) 

441.  6  Taun.  241  ;  and  3  M.  &  S.  461. 

(«)  Per  Parke,  B.,  23  L.  J.,  Ex.,  p.  (t)  (1882)    63  L.   J.,   Q.   B.    118;  9 

173.     Cf.  Lang  ,;.  Anderton,  (1824)  3  Q.  B.  D.  679  ;  5  Asp.  M.  0.  13. 

L.  J.  (0.  s.)  K.   B.  62  ;    3   B.   &   C.  («)  Per  Lindley,  L.  J.,  9  Q.  B.  D.  at 

495 ;  5   D.  &  K.  393  ;  1  C.  &  P.   171  ;  p.  682. 
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Sect.  567.    are    regulated    by  the   authorities    having  jurisdiction    in    the 
port  (x). 

Ship  must  be  568.  In  Thompson  v.  Gillespie  (y)  it  was  held,  in  an  action 
saiihi°g*or  ™  after  the  ship  had  been  lost,  that  the  shipowner  could  not  recover 
freight  not  freight  payable  in  advance  unless  she  had  sailed  in  a  seaworthy 
is  lost.  condition.     The  stipulation  in  the  charter-party  was  that  one- 

fourth  of  the  freight  should  be  advanced,  less  5  per  cent,  for 
insurance,  interest,  and  commission.  Lord  Campbell,  delivering 
the  judgment  of  the  Court,  said :  "  By  a  policy  of  insurance  the 
merchant  was  to  be  indemnified  to  the  extent  of  the  sum  he  was 
to  advance.  But  he  could  not  have  the  benefit  of  this  indemnity 
unless  at  the  commencement  of  the  voyage  the  ship  was  sea- 
worthy. He  must  be  considered  to  have  promised  to  pay  one- 
fourth  of  the  freight  in  advance,  if,  when  the  ship  sailed,  she 
was  in  such  a  condition  as  that  a  policy  of  insurance  on  the 
freight  would  attach,  and  enable  him  to  recover  the  money  back 
in  case  of  a  subsequent  loss." 

Freight  partly  569.  Where  part  of  the  freight  has  been  paid  in  advance,  and 
Cargo  partly  ^^^  ship  arrives  at  her  destination,  but  with  part  only  of  the 
^°^*'-  cargo,  a  question  arises  as  to  how  far  credit  ought  to  be  taken 

Mode  of  for  the  sum  which  has  been  paid.     Ought  the  payment  to  be 

baiance°t™le  apportioned  over  the  whole  cargo,  including  that  which  has  not 
paid.  arrived,  in  which  case  some  of  it  must  be  considered  as  lost  to 

the  merchant ;  or,  is  the  merchant  to  have  credit  for  the  whole, 
when  paying  upon  the  goods  that  have  arrived  ? 

This  question  arose  in  Allison  v.  Bristol  Marine  Ins.  Co.  (z), 
on  a  charter  for  a  voyage  with  a  cargo  of  coals,  which  provided 
as  follows : — "  The  freight  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo  at  and  after  the  rate  of  42s.  sterling  per  ton 
of  20  cwts.  on  the  quantity  delivered  in  full  of  all  port  charges, 
pilotages,  Bute  Dock  wharfage,  harbour  dues  on  cargo,  and 
Dover  and  Eamsgate  dues,  as  customary,  and  such  freight  is  to 
be  paid,  say  one-half  in  cash,  on  signing  bills  of  lading,  less  four 
months'  interest  at  Bank  rate,  but  not  less  than  5  per  cent,  per 

(a)  See  Garston  Co.   v.  Hickie  (1),  Rank  (1),  77  L.  J.,  K.  B.  224  ;  (1908)  1 

(1885)  15  Q.  B.  D.  580  ;  5  Asp.  M.  C.  K.  B.  499  ;  13  Com.  Ca.  136  ;  24  T.  L.  K. 

499  ;  Hunter  v.  Northern  Mar.  Ins.  Co.,  128. 

(1888)  13  A.  C.  717;   Goodbody  f.  Bal-  (j/)  (1855)  24   L.  J.,    Q.  B.  340;   5 

four,  (1899)  4  Com.  Ca.  119  ;  5  Com.  Ca.  E.  &  B.  209. 

59 ;  8  Asp.  M.  C.  503  ;  Leonis  S.S.  Co.  v.  (z)  (1876)  1  A.  C.  209. 
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annum,  5  per  cent,  for  insurance,  and  2^  per  cent,  on  the  gross    Sect.  560. 
amount  of  freight  in  lieu  of  consignment  at  Bombay,  and  the 
remainder  on  right  delivery  of  the  cargo,  agreeably  to  bills  of 
lading,  less  cost  of  coal  short  delivered." 

One-half  of  the  freight  was  paid  on  shipment,  calculated  on 
2,178  tons,  the  quantity  stated  in  the  bill  of  lading ;  the  vessel 
was  wrecked  about  eight  miles  from  Bombay,  her  destination, 
and  only  about  1,050  tons  of  the  coal  were  saved  and  taken  to 
Bombay. 

The  shipowner  had  insured  the  "  freight  payable  abroad  "  ; 
and  the  question  was  whether  any  further  freight  had  become 
payable  by  the  charterer  upon  the  coal  which  was  saved  and 
delivered,  or  whether  the  whole  freight  "payable  abroad"  had 
been  lost. 

The  action  against  the  insurers  was  tried  before  Brett,  J.,  and 
a  verdict  entered  for  the  shipowner  as  for  a  total  loss.  This 
verdict  was  upheld  by  three  judges  of  the  Common  Pleas 
(including  Brett,  J.) ;  but,  on  appeal  to  the  Exchequer  Chamber, 
their  judgment  was  reversed  by  three  judges  to  two.  On  further 
appeal  to  the  House  of  Lords,  the  judges  were  summoned,  and 
four  of  them,  against  two,  were  for  reversing  the  decision  of  the 
Exchequer  Chamber ;  and  that  was  the  unanimous  conclusion 
of  the  House. 

Blackburn,  J.,  who  took  the  view  of  the  minority,  considered 
that  the  advance  of  one-half  of  the  freight  was  distributive,  and 
must  be  regarded  as  a  payment  of  21s.,  less  deduction,  for  every 
ton  put  on  board,  without  reference  to  whether  it  was  all  delivered 
or  not,  and  that  the  remaining  21s.  left  unpaid  on  each  ton  was 
to  be  paid  upon  those  tons  which  were  delivered. 

But  the  Lords  took  the  opposite  view,  viz.,  that  the  sum  paid 
represented  half  of  the  freight  of  the  cargo  which  should,  in  fact, 
be  delivered  at  the  destination. 

Much  stress  was  laid  upon  the  points  that  the  whole  agreed 
freight  was  to  be  calculated  "  on  the  quantity  delivered,"  and 
that,  if  the  charterer  were  compelled  to  pay  anything  further,  he 
would  be  paying  at  a  rate  higher  than  that  agreed  for  upon  the 
coals  delivered  to  him. 

It  seems  difficult,  however,  to  read  the  clause,  "  such  freight  to 
be  paid,  say  one-half  in  cash,  on  signing  bills  of  lading,"  as 
referring  to  the  freight  ultimately  to  become  payable,  and  not  to 
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Sect.  569.  the  freight  expected  to  be  p'ayable.  If  the  former  were  its  mean- 
ing, there  would  seem  to  be  a  clear  right  in  the  charterer  to  a 
repayment,  if  ultimately  no  freight  at  all  became  payable,  for 
the  payment  would  have  been  a  mistake ;  but  it  was  expressly 
recognized  that  no  right  to  repayment  could  arise.  The  result 
of  the  decision  may,  perhaps,  be  said  to  be  that  the  words  "  the 
amount  paid  on  signing  the  bill  of  lading  to  be  deducted  from 
freight  in  settlement  thereof  "  ought  to  be  implied  in  charters  of 
this  kind,  if  they  have  not  been  expressed  (a). 

It  is  an  a  fortiori  corollary  to  this  case  that  a  lump  sum,  paid 
for  freight  in  advance,  must  be  deducted  in  full  on  settlement  of 
the  freight  at  the  port  of  discharge,  although  some  of  the  cargo 
may  have  been  lost  on  the  voyage. 

Tim3  freights.  570.  Next,  as  to  charters  in  which  the  freight  is  payable  in 
proportion  to  the  time  during  which  the  ship  is  occupied.  Here 
the  freight  is  in  the  nature  of  a  rent  paid  for  the  use  and  hire  of 
the  ship,  and  the  question  when  is  it  earned  and  payable  to  the 
shipowner  depends  entirely  upon  the  intention  of  the  parties,  as 
shown  by  the  contract. 

Difficulties  of  construction  on  this  point  have  arisen  because 
the  clause  in  the  charter-party  which  defines  the  time  for  pay- 
ment frequently  assumes  the  existence  of  conditions  which  may, 
or  may  not,  be  regarded  as  conditions  precedent  to  the  right  to 
payment.     The  following  cases  illustrate  these  difficulties : — 

In  Havelock  v.  Geddes  (6)  the  charterers  covenanted  to  pay  for 
the  hire  and  service  of  the  ship  at  the  rate  of  24s.  per  calendar 
month  per  ton,  to  be  paid  as  follows : — Two  months  on  the 
execution  of  the  charter-party,  two  months  more  at  the  end  of 
six  months  from  the  commencement  date  of  the  charter-party,  two 
months  more  at  the  end  of  ten  months,  two  months  more  at  the 
end  of  fourteen  months,  and  afterwards  two  months'  freight  at 
the  end  of  each  succeeding  two  months,  until  the  ship  should  be 
discharged,  the  balance  to  be  paid  immediately  upon  such 
discharge.  The  ship  was  accidentally  destroyed  by  fire  during 
the  eleventh  month.  Held,  that  as  the  charterers  were  to  pay  a 
given  freight  per  month,  each  month's  freight  was  earned  and 
became  completely  due  at  the  end  of  each  month,  and  the  times 

(a)  Per  Lord  Selborne,  1  A.  C,  p  254.      Smith,   (1840)   1    Man.  &  G.  407  ;    1 
(*)  (1809)  10  East,  555.    Cf.  Crozier  r.       Scott  N.  R.  338. 
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fixed  for  actual  payment  merely  postponed  that,  without  creating    Sect.  570. 
a  condition  upon  which  payment  was  to  depend. 

On  the  other  hand,  in  Gribbon  v.  Mendez  (c)  the  freight  was  to  When  de- 
be  at  a  certain  rate  per  ton  per  calendar  month,  and  in  propor-  arrival, 
tion  for  any  time  less  than  a  whole  calendar  month,  until  her 
final  discharge,  or  up  to  the  day  of  her  being  lost,  &c.  But  it 
was  made  payable  to  the  master  "  in  manner  following  :  that  is 
to  say,  so  much  as  might  be  earned  at  the  time  of  the  arrival  of 
the  ship  at  her  first  destined  port  abroad,  to  be  paid  within  ten 
days  next  after  her  arrival  at  such  port  and  previous  to  the 
delivery  of  her  cargo ;  and  at  the  expiration  of  every  calendar 
month  after  that  period,  the  freight  then  due  was  to  be  paid  up 
from  time  to  time  during  the  continuance  of  the  ship  in  the 
service  of  the  freighter"  :  the  balance  to  be  paid  on  final 
discharge.  The  ship  was  lost  by  perils  of  the  seas  before 
arriving  at  any  port  abroad.  Held,  that  no  part  of  the  freight 
was  payable  unless,  and  until,  the  vessel  arrived  at  her  first 
destined  port  abroad.  "  Where  the  freighter  derives  no  bene- 
ficial use  from  the  ship  there  ought  to  be  a  clear  express  stipu- 
lation in  order  to  charge  him  with  the  payment  of  freight,  and 
this  charter-party  contains  no  such  stipulation"  {d). 

In  Brown  v.  Hunt  (e),  the  vessel  was  chartered  for  a  round 

voyage,  from  Boston  to  Savannah,  thence  to  a  port  in  the  West 

Indies,  and  thence  to  Boston ;  with  liberty  to  return  from  the 

West  Indies  to  any  port  in  the  U.  S.,  and  from  thence  to  Boston. 

The  freight  or  hire  was  to  be  at  a  certain  rate  per  ton  per  month, 

and  so  in  proportion  for  a  less  time  as  she  should  be  continued  in 

the  service  ;  and  was  to  be  paid  "in  thirty  days  after  her  return  to 

Boston."     She  proceeded  to  Savannah,  carried  a  cargo  from  there 

to  the  West  Indies,  and  another  cargo  back  to  Savannah.     The 

latter  cargo  was  discharged  by  June  23rd,  1812.     On  July  4th  she 

sailed  in  ballast  for  Boston ;  and  on  July  14th  she  was  captured 

by  a  British  frigate  and  destroyed.     It  was  held  by  the  Supreme 

Court  of  Massachusetts  that  hire  down  to  June  23rd  was  payable, 

notwithstanding  the  non-arrival  at  Boston.     For  that  purpose  the 

voyages  were  distinct,   and  payment  must  be  made  for  those 

which  were  accomplished. 

In  modern,  time-charters  it  is  frequently  provided  that  the  "Monthly 

in  advance," 
(fi)  (1818)  2  B.  &  Aid.  17.  p.  24. 

W  Per  Bayley,  J.,  2  B.  &  Aid.  at  («)  (18U)  11  Mass.  45. 

0.— 0.  8    B 
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Sect.  570.  monthly  freight,  or  hire,  shall  be  paid  "  in  advance."  A  common 
form  of  clause  is  that  an  agreed  sum  shall  be  paid  "  per  calendar 
month,  and  at  and  after  the  same  rate  for  any  part  of  a  month, 
hire  to  continue  until  her  re-delivery  to  the  owner,  payment  for 
the  said  hire  to  be  made  in  cash  monthly  in  advance."  Under  this 
clause  it  has  been  held  by  the  Court  of  Appeal  (Lord  Esher,  M.  E., 
and  Rigby,  L.  J.,  diss.  Smith,  L.  J.)  that  the  full  monthly  pay- 
ment must  be  made  at  the  beginning  of  each  month,  including  the 
last,  although  the  reasonable  expectation  may  be  that  the  employ- 
ment will  only  continue  for  part  of  that  month  ;  leaving  the  owner 
to  repay  any  sum  which  may  prove  to  have  been  overpaid  (/). 

But  where  the  shipowner  has  re-taken  possession  of  the  ship 
on  the  ground  of  the  charterer's  failure  to  pay  the  half-monthly 
hire  in  advance,  the  shipowner  cannot  claim  hire  (whatever  his 
other  rights)  for  the  whole  half -month,  but  only  for  that  portion 
of  the  time  during  which  the  charterer  had  the  use  of  the  vessel  (g). 

In  Eeindeer  SS.  Co.  v.  Forslind  (h),  the  time-charter-party 
was  for  a  period  of  six  months,  with  an  option  of  the  charterers 
to  renew,  and  hire  was  to  continue  until  re-delivery  to  the  owners 
at  a  port  in  the  United  Kingdom :  it  was  also  stipulated  that  the 
payment  of  hire  was  to  be  made  half-monthly  in  advance  in 
London,  except  for  the  last  half -month,  "  which  time  to  be 
estimated  and  paid  in  advance  up  to  such  time  as  steamer  is 
expected  to  be  re-delivered."  The  Court  of  Appeal  held  that  the 
charter  was  for  six  months  certain,  and  that  the  provision  as  to 
payment  "for  the  last  half-month"  meant  that  when  hire  for 
that  period  was  paid,  there  must  also  be  paid  then  and  there  for 
any  extra  time  up  to  the  date  when  re-delivery  was  expected ;  but 
did  not  entitle  the  charterers  to  pay  something  less  if  re-delivery 
was  expected  before  the  expiration  of  the  last  half-month. 

A  demand  of  payment  is  not  essential  to  entitle  the  shipowner 
to  withdraw  the  ship  from  the  time-charter  for  default  of 
"  punctual"  payment  (t). 

571.  In  Mackrell  v.  Simond  (k)  a  vessel  was  chartered  by  the 


Outward  and 

homeward 

Toyages. 


(/)  Tonnelier  v.  Smith,  (1897)  77 
L.  T.  277  I  2  Com.  Ca.  121,  258. 

(g)  Wehner  v.  Dene  S.S.  Co.  74  L.  J., 
K.  B.  550  i  (1905)  2  K.  B.  92  ;  10  Com. 
Ca.  139  ;  21  T.  L.  R.  339. 

(A)  (1908)  13  Com.  Ca.  214 ;  24 
T.  L.  R.  629,  reversmg  Bigham,  J.,  13 


Com.  Ca.  184. 

(i)  Tyrer  o.  Hessler,  (1902)  6  Com. 
Ca.  143  ;  7  Com.  Ca.  166  ;  9  Asp.  M.  C. 
292. 

(A)  Abbott  (5th),  333  ;  (13th),  617  ; 
Macl.  (3rd),  483. 
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month  for  an  outward  and  homeward  voyage,  the  hire  to  be  at  a  Sect.  571. 
certain  rate  per  month  payable  on  and  after  the  completion  of 
her  homeward  voyage.  She  delivered  her  cargo  outwards,  but 
was  lost  with  cargo  on  the  homeward  voyage.  It  was  held  by  the 
King's  Bench  that  freight  was  payable  for  the  period  of  the 
outward  voyage,  but  not  for  the  period  occupied  on  the  voyage 
homeward  before  she  was  lost(Z). 

And  where  the  freight,  except  certain  advances,  was  "  to  become  Where  pay- 
due  and  be  paid  on  the  final  discharge  of  the  vessel  "  on  the  home-  disoharge.""* 
ward  voyage,  it  was  held  that  it  could  not  be  claimed  after  the 
vessel  had  been  lost  while  performing  her  outward  voyage  (m). 

So  also  in  Smith  v.  Wilson  (n),  where  the  charterer  covenanted 
to  pay  670Z.  "  per  month  for  every  calendar  month  the  ship  should 
be  employed  by  him  "  during  her  intended  voyage  to  Monte  Video 
and  back  to  her  port  of  discharge  ;  such  freight  "  to  be  paid  on 
the  arrival  and  discharge  of  the  said  ship  at  her  destined  port  in 
Great  Britain."  The  ship  was  forcibly  seized  on  her  outward 
voyage,  and  brought  back  to  England  by  her  captors.  There  she 
was  liberated,  and  after  repairs  was  again  placed  at  the  disposal  of 
the  charterer ;  but  he  refused  to  give  any  directions  for  the  voyage, 
and  renounced  the  charter-party.  The  shipowner  brought  an  action 

(I)  Lord  Mansfield  said  : — "  This  ques-  freight  is  due,  no  wages  are  due,  because 

tion  depends  upon  the  construction  of  the  whole  profit  is  lost ;  and  by  express 

the  charter-party.    If  the  parties  have  agreement  the  parties   may  make    the 

expressed  their  meaning  defectively,  the  outward    and    homeward   voyage  one. 

Court  must  be  guided  by  the  nature  of  Nothing  is   more  common    than    two 

the  thing.    The  charter-party  puts  no  voyages ;     wherever     there    are    two 

case  but  that  of  a  prosperous  voyage  out  voyages,  and  one  is  performed,  and  the 

and  home  ;  it  provides  for  freight  on  the  ship  is  lost  in   the  homeward  voyage, 

supposition  that  the  ship  will  arrive  safe  freight  is  due  for  the  first.     Here  the 

and  report  her  cargo.    No  provision  is  outward  and  homeward  voyage  are  so 

made  for  any  other  case.    If  the  ship  called  in  the  charter-party.     The  cargo 

he  cast  away  on  the  coast  of  England  is    loaded    outwards,    and    the    owner 

and  never  arrive  at  the  port  of  London,  covenants  to  pay  port  charges  on  the 

yet,   if  the   goods  are  saved,    freight  outward  voyage.     The   whole  of    that 

shall  be  paid,   because  the  merchant  voyage  was  completed  :  port  duties  are 

receives  advantages   from   the  voyage.  incurred  and  paid.    Nothing,  however, 

This  is  not  expressed  by  the   charter-  is  due  on  the  homeward  voyage,  though 

party,  but  arises  out  of  the  equity  of  the  the  ship  might  be  out  a  month." 

case.    Freight  is  the  mother  of  wages,  Qni)  Byrnei'.Pattinson,  Abbott  (5th), 

the  safety  of  the   ship  the   mother  of  335;  (13th),  619;  Maol.  (3rd),  485. 

freight :  that  is   the   general   rule  of  (n)  (1817)  6  M.  &  S.  78  ;  8  East,  437. 

maritime  law.    If  there  be  one  entire  Of.  Liddard  v.  Lopes,  (1809)  10  East, 

voyage  out  and  in,  and  the  ship  be  cast  526. 
away   on    the    homeward   voyage,   no 

8  B  2 
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Sect.  671.  for  the  full  freight  which  would  have  been  earned  had  the  voyage 
been  completed.  But  it  was  held  that  his  readiness  to  perform  the 
voyage  did  not  entitle  him  to  the  freight ;  for  the  right  to  pay- 
ment of  that  depended  on  his  arrival  at  the  destined  port  in  Great 
Britain,  and  the  most  the  shipowner  could  do  was  to  endeavour 
to  complete  the  voyage ;  he  could  not  insure  its  accomplishment. 


Meaning  of 
"  month," 
"  calendar 
month." 


'•  Day." 


571a.  The  word  "month "in  a  charter-party,  as  in  other 
commercial  contracts,  is  understood  to  mean  "  calendar  month," 
unless  the  context  indicates  the  contrary  (o). 

A  "  calendar  month  "  is  computed  by  proceeding  from  the  given 
day  in  one  month  to  the  day  with  the  corresponding  number  in 
the  next  month.  For  example,  noon  of  April  30th  to  noon  of 
May  30th  is  a  calendar  month  (p).  As,  however,  a  part  of  a  day 
is  in  law  reckoned  as  a  whole  day,  where  no  intention  to  the  con- 
trary is  expressed  {q),  a  charter  for  a  month  which  began  at  any 
time  on  April  30th  would  expire  at  the  close  of  May  29th. 

If  the  succeeding  month,  being  shorter,  has  no  day  with  a 
number  corresponding  to  that  of  the  day  of  commencement, 
the  calendar  month  expires  at  the  close  of  the  last  day  of  that 
month  (?•).  Thus,  a  charter  for  one  calendar  month  which  began  to 
run  on  January  30th  would  expire  at  the  close  of  February  28th  in 
an  ordinary  year,  and  at  the  close  of  February  29th  in  leap  year. 

The  word  "  day  "  usually  means  day  according  to  the  calendar, 
beginning  and  ending  at  midnight  (s) .  But  sometimes  the  con- 
text, or  the  circumstances  of  the  contract,  show  that  the  meaning  is 
a  period  of  twenty-four  hours,  without  reference  to  any  particular 
hour  of  commencement.  Thus  the  clause  in  a  policy  insuring  a  ship 
for  a  voyage  "  and  for  thirty  days  in  port  after  arrival "  has  been 
heldto  mean  thirty  successive  periods  of  twenty-four  hours  each(t). 


(u)  See  Jolly  v.  Young,  (179i)  1  Esp. 
186  ;  Hart  v.  Middleton,  (1845)  2  C.  & 
K.  9.  Cf.  Turner  u.  Barlow,  (1863)  3 
F.  &  P.  946.  In  Acts  of  Parliament, 
also,  "  month  "  means  .calendar  month  : 
52  &  53  Vict.  0.  63,  s.  3.  See,  also. 
Bills  of  Exchange  Act,  1882,  s.  14  (4)  ; 
Sale  of  Goods  Act,  1893,  s.  10  (2). 

ip)  Freeman  v.  Read,  (1863)  32 
L.  J.,  M.  C.  226  ;  4  B.  &  S.  174. 

(?)  Glassington  v.  Kawlins,  (1803)  3 
Bast,  407 ;  Eeg.  v.  St.  Mary,  Warwick, 
(1863)  22  L.  J.,  M.  C.    109;  1  E.  &  B. 


816  ;  Angier  v.  Stewart,  (1884)  1  Cab.  & 
Ell.  359  ;  and  see  infra,  s.  631. 

(r)  Migotti  V.  ColviU,  (1879)  48  L.  J., 
C.  P.  695 ;  4  0.  P.  U.  2.33. 

(«)  The  Katy,  64  L.  J.  P.  49  ;  (1895) 
P.  56  ;  7  Asp.  M.  C.  527  ;  infra,  s.  6.S1. 

(t)  Cornfoot  v.  Royal  Exchange  Ass. 
Corp.,  73  L.  J.,  K.  B.  22  ;  (1903)  2  K.B. 
363  ;  (1904)  1  K.  B.  40 ;  8  Com.  Ca. 
204  ;  9  Com.  Ca.  80.  Cf.  also  Leonis 
S.  S.  Co.'!).  Rank (2),  (1908)  13  Com.  Ca. 
161,  295  ;  24  T.  L.  R.  749. 
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Where  a  contract  is  made  for  a  period  "  from  "  a  particular  date,    Sect.  571a. 
the  rule  is  to  exclude  the  day  of  the  date  named.  So  that  a  policy 
"for  twelve  calendar  months  from  November  24th,  1887,"  was 
held  to  extend  to  and  include  November  24th,  1888  (m). 

And  where  something  is  to  be  done  "within"  a  specified  period 
after  some  event,  the  day  of  the  event  happening  is  excluded  (v). 

572.  If  the  charterer  is  to  pay  at  a  given  rate,  in  proportion  to  Timeoccu- 
the  time  the  ship  is  in  his  employment,  he  will  not  be  allowed  to  repairs  not 
make  any  deduction  for  time  during  which  she  may  have  been  laid  'l^'^'i^*^'^ 
up  for  repairs,  unless  this  has  been  stipulated  for.     And  that  is  so  stipulated, 
even  where  the  charter  expressly  makes  it  the  duty  of  the  ship- 
owner to  keep  the  ship  in  repair  (w). 

The  same  is  true  of  other  detentions  which  may  occur.  If  they 
arise  owing  to  defaults  of  the  shipowner,  there  may  be  a  counter- 
claim against  him  (x) ;  but  in  the  absence  of  agreement  to  the  con- 
trary, the  time  for  which  the  freight  is  to  be  paid  runs  without 
a  break,  from  the  beginning  to  the  end  of  the  agreed  voyage  or 
service  (y).  And  the  same  rule  applies  to  other  charges  or  expenses 
which  by  the  charter-party  are  to  fall  on  the  charterer,  for 
instance,  provision  of,  and  payment  for,  coals  consumed  during  a 
detention  («). 

In  Moorsom  v.  Greaves  (a),  the  ship  was  chartered  for  a  voyage 
to  any  port  or  ports  in  St.  Domingo,  and  back  to  London,  and  the 
charterers  were  to  pay  6,300L  for  the  first  eight  months,  "  and  if 
she  should  take  up  longer  in  completing  the  said  voyage,  then  at 
the  rate  of  47s.  6d.  per  ton  per  month  for  such  further  time  as 

(u)  Soath  Staffordshire  Tramways  Co.  a  claim  against  the  shipowner  :  Munson 

v.  Sickness,  &o.  Assoc,  60  L.  J.,  Q.  B.  Line  v.   Miramar  S.S.  Co.,  (1907)  150 

260  ;  (1891)  1  Q.  B.  402  ;  and  see  Sick-  Fed.  Rep.  437.    But  where  there  is  no 

uess,  &c.  Assoc.   V.    General   Accident  warranty  of  speed,  delay  on  a  voyage 

Ass.  Corp.,  (1892)  19  Sess.  Ca.  (4th),  owing  to  the  foulness  of  the  ship's  bot- 

977.  torn  gives  the  charterer  no  claim,  at  least 

(v)  Hardy  v.  Ryle,   (1829)    7   L.   J.  in  a  case  where  at  the  time  the  charter- 

(0.  s.),  M.  C.  118  ;  9  B.  &  C.  603  ;  Rad-  party  was  effected  the  charterers  knew 

clifEe  J).  Bartholomew,  61  L.  J.,  M.  0.63;  that  the  vessel  had  been  employed  for 

(1892)  1  Q.  B.  161.  some  time  in  tropical  waters  without 

(w)  Havelook  ■n.   Geddes,    (1809)  10  docking  :  Glasgow  Shipowners  v.  Bacon, 

East,  555;   Ripley  v.  Scaife,  (1826)  5  (1905)  139  Fed.  Rep.  541. 
B.  &  0.  167  J  7  D.&  R.  818  ;  2  C.  &  P.  (j)  See  Inman  S,S.  Co.  i\  Bischoff, 

132;  Cnited  States  v.  Shea,  (1893)  152  (1882)  52  L.  J.,  Q.  B.  109  ;  6  Q.  B.  D. 

TI.  S.  178.  648  ;  7  A.  C.  670 ;  5  Asp.  M.  C.  6. 

(a)  Thus,  where  the  ship  is  to  provide  («)  Giertsen  t:  Turnbull,  (1908)  S.  C. 

winches,  loss  of  time  through  defects  in  1101. 
the  winches  will  give  the  time  charterer  (a)  (1811)  2  Camp.  626. 
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Sect.  672.    she  should  be  so  employed  or  engaged."     The  ship  discharged 
'  part  of  her  outward  cargo  at  Port  au  Prince,  and  was  then  ordered 

by  the  charterer's  supercargo  to  go  to  Cape  Nichola  Mole.  That 
place  at  the  time  was  blockaded,  and  the  ship  was  seized  in 
attempting  to  run  the  blockade,  and  was  detained  between  five  and 
six  weeks.  After  being  liberated,  she  returned  to  Port  au  Prince 
and  took  in  a  homeward  cargo,  which  she  brought  to  London. 
The  whole  adventure  lasted  thirteen  months.  Lord  BUenborough 
held  that  the  charterers  were  liable  for  the  whole  period.  "  As  the 
ship  was  taken  in  proceeding  to  Cape  Nichola  Mole  by  order  of  the 
supercargo,  the  voyage  was  never  discontinued ;  and  the  freighters 
were  answerable  for  the  subsequent  detention  in  the  same  manner 
as  if  it  had  arisen  from  contrary  winds  or  from  an  embargo." 

In  Hough  V.  Head  {b) ,  a  time-charter  provided  that,  "  in  the 
event  of  loss  of  time  by  deficiency  of  men,  collision,  breakdown 
of  engines,  and  the  vessel  becomes  incapable  of  steaming  or  pro- 
ceeding for  more  than  forty-eight  working  hours,  payment  of  hire 
to  cease  until  such  time  as  she  is  again  in  an  efficient  state  to 
resume  her  voyage."  Also,  damages  of  the  seas  and  other  perils 
were  mutually  excepted.  In  the  course  of  a  voyage  under  the 
charter,  the  vessel  struck  something  with  her  bottom ;  but  she 
made  no  water,  and  continued  working  for  some  months  after ; 
until,  on  being  put  into  dry  dock  for  inspection,  it  was  found  that 
her  keel  had  been  broken,  and  considerable  damage  had  been 
done  to  her  bottom.  The  charter  was  still  running,  and  the 
charterer  claimed  exemption  from  payment  of  the  hire  until  the 
vessel  should  be  fit  to  resume  employment.  In  an  action  against 
underwriters  for  the  freight  thus  lost,  it  was  held  that  the  char- 
terers were  not  entitled  to  refuse  to  pay  the  freight ;  the  cause 
of  the  loss  of  time  not  having  been  a  "  collision  "  within  the  clause. 

Cesser  of  hire       673.  Time-charters,  however,  generally  contain  a  clause  pro- 
clauses,  viding  for  cessation  of  hire  in  certain  cases.     The  construction 

of  such    clauses  gives   rise   to   considerable   difficulty,  as  the 

following  illustrations  will  show. 

In  Hogarth  v.  Miller  (c),  a  time-charter  provided  that  "  In  the 

event  of  loss  of  time  from  ....  breakdown  of  machinery,  want 

(J)  (1886)  54  L.  J.,  Q.  B.  294 ;  affirmed,  to  the  expenses  ata  port  of  refuge  under 

hut  not  on  the  point  mentioned  in  the  a  charter  of  this  kind,  see  The  Durham 

text,  (1885)  55  L.  J.,  Q.  B.  43.  City,  (1889)  58  L.  J.,  Adm.  46  ;  14  P.  D. 

(c)  (1889)  16  Sess.  Ca.  (4th)  599.    As  85 ;  6  Asp.  M.  C.  411. 
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of  repairs,  or  damage  whereby  the  working  of  the  vessel  is  stopped  Sect.  578. 
for  more  than  forty-eight  consecutive  hours,  the  payment  of  the 
hire  shall  cease  until  she  be  again  in  an  efficient  state  to  resume 
her  service."  The  vessel  put  into  Las  Palmas,  owing  to  a 
breakdown  of  her  high-pressure  engine.  A  tug  was  sent  out  by 
the  shipowners,  under  arrangement  with  the  charterers,  and  the 
vessel  proceeded,  with  the  aid  of  the  tug,  partly  using  her  own 
engines,  to  her  destination,  and  there  discharged  her  cargo.  Lord 
Trayner  held  that  the  hire  continued ;  the  vessel  having  in  fact 
carried  the  cargo,  though  she  was  less  efficient  than  but  for  the 
breakdown  she  would  have  been.  This  was,  however,  reversed 
by  the  Court  of  Session,  mainly  on  the  ground  that  the  arrange- 
ment under  which  the  tug  was  sent  had  determined  the  matter. 
On  appeal  to  the  House  of  Lords  (d),  it  was  held  that  the  hire 
was  not  payable  for  the  period  of  the  voyage  from  Las  Palmas 
to  the  destination ;  but  that  the  shipowners  were  entitled  to  pay- 
ment during  the  period  of  the  discharge,  as  the  vessel  was  then 
efScient  for  that  purpose. 

In  Vogemann  v.  Zanzibar  S.S.  Co.  (e),  the  hire  was  to  cease  in 
the  event  of  loss  of  time  from  "  detention  by  average  accidents  to 
ship,"  "  for  the  time  thereby  lost."  The  ship  had  to  put  back  for 
repairs  necessitated  by  accident.  The  charterer  claimed  that  hire 
only  began  to  run  again  when  she  had  regained  her  position  at 
the  time  of  the  accident.  But  the  Court  of  Appeal,  affirming 
Phillimore,  J.,  held  that  it  began  again  when  she  started  from 
the  port  at  which  the  repairs  were  done. 

In  Giertsen  v.  Turnbull  (/),  the  charter-party  provided  that 
hire  was  to  cease  in  the  event  of  loss  of  time  caused  by  a  break- 
down of  machinery,  from  the  time  of  the  breakdown  until  the 
vessel  was  again  in  an  efficient  state :  the  Court  said  that  break- 
down of  machinery  "  must  be  construed  in  a  popular  and  reason- 
able sense  and  that  in  such  sense  the  vessel  broke  down  when  a 
defect  was  discovered  which  rendered  it  necessary  in  the  opinion 
of  a  prudent  navigator  that  she  should  proceed  to  a  harbour  for 
repairs."  Hence,  when  the  damage,  though,  as  it  appeared,  it 
had  been  sustained  on  the  14th  November,  did  not  develop  so  as 
to  prevent  the  vessel  from  pursuing  her  voyage  until  a  fortnight 

(d)  60  L.  J.,  p.  C.  1 ;  (1891)  A.  C.  48 ;  (e)  (1 902)  6  Com.  Ca.  253  ;  7  Com.  Ca. 

diss.  Ld.  Bramwell,  who  agreed  with      254. 
M.  Trayner.  (/)  (1908)  S.  C.  1101. 
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"  Breakdown 
of  steamer." 


Sect.  573.    later,  it  was  held  that  the  breakdown  and  consequent  cessation 
of  hire  must  be  taken  to  have  occurred  on  the  latter  date. 

In  Traae  v.  Lennard  {g),  the  charter  had  an  ordinary  cesser  of 
hire  clause ;  and  also  an  additional  clause,  "  Detention  by  ice  to 
be  for  account  of  charterers  unless  caused  by  breakdown  of 
steamer."  During  a  voyage  to  St.  Petersburg  the  ship  stranded, 
and  repairs  became  necessary.  Owing  to  the  consequent  delay, 
she  could  not  get  to  St.  Petersburg  before  that  port  became 
closed  by  ice,  and  had  therefore  to  wait  at  Eevel  with  her  cargo 
on  board.  Held,  that  this  was  a  detention  by  ice,  but  that  it  was 
caused  by  a  "  breakdown  of  the  steamer." 

In  Aktieselskabet  "  Lina  "  v.  TurnbuU  (/i) ,  it  was  held  that  the 
charterers  continued  liable  for  hire  during  a  detention  of  the 
vessel  in  quarantine,  as  the  clause  which  provided  for  cesser  of  hire 
in  certain  events,  made  no  reference  to  detention  of  that  nature. 

In  Beatson  w.  Schank(i),  a  Government  charter  provided  for 
an  abatement  from  the  time-freight,  in  case  of  loss  of  time  "from 
the  ship's  inability  to  execute  or  proceed  on  the  service  on  which 
she  might  be  employed."  It  was  held  that  an  inability  to  pro- 
ceed which  arose  from  loss  of  the  crew  through  small-pox,  and 
an  impossibility  of  getting  others,  was  within  the  clause. 


"  Inability  to 
execute  or 
proceed." 


Where  no 
rate  stated. 


Freight  free. 


How  calculated  and  paid. 

574.  The  rate  at  which  the  freight  is  to  be  paid  is  generally 
stated  in  the  bill  of  lading  or  charter-party.  If  it  is  not  stated, 
but  the  contract  shows  that  freight  is  to  be  paid,  it  must  be 
calculated  at  the  ordinary  rate  ruling  at  the  time  when  the  ship- 
ment was  made.  In  Gumm  v.  Tyrie  (;  ),  a  cargo  had  been  shipped 
which  was  to  become  the  property  of  the  owners  of  the  ship  on 
certain  contingencies,  and  the  bill  of  lading  made  it  deliverable 

"  to  order ,  who  on  faithful  delivery  thereof  being  shown 

shall  pay  me for  freight  and  conveyance."     No  rate  of 

freight  was  stated,  and  the  space  which  would  usually  contain  the 
statement  was  filled  up  by  a  blank'line  drawn  along  it.  It  was 
held  that  the  bill  of  lading  holders  must  pay  freight  for  the  cargo. 

575.  But  where  the  bill  of  lading  expresses  that  the  goods  are 


0)  (1904)  2  K.  B.  377 ;  8  Com.  Ca. 
239. 

(A)  (1907)  S.  C.  507.  Cf.  The 
8antona,  (1907)  152  Fed.  Eep.  517. 
The  ordinary  exception  clause,  including 


restraints  of  princes,  does  not  apply  to 
the  cesser  of  hire  clause. 

(J)  (1803)  3  East,  233. 

O)  (1865)  33  L.  J.,  Q.  B.  97;  34  L.  J., 
Q.  B.  124  ;  4  B.  &  S.  680  ;  6  B.  &  S.  299. 
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to  be  carried  freight  free,  or  at  a  nominal  rate,  the  holder  of  the  Sect.  575. 
bill  of  lading  is  entitled  to  have  them  upon  paying  what  is 
reserved,  and  cannot  be  called  upon  to  pay  more.  That  course 
is  frequently  adopted  when  goods  are  shipped  on  account  of  the 
shipowners.  And  questions  sometimes  arise  between  holders  of 
the  bills  of  lading,  who  have  advanced  on  the  goods,  and  assignees 
or  representatives  of  the  shipowner. 

It  is  clearly  decided  that  a  mortgagee  of  the  ship,  who  takes  Power  of 
possession  of  her  after  the  goods  have  been  shipped  under  the  coXrcTat'° 
contract,  cannot  claim  more  freight  than  the  contract  stipulates  "o^iJ^al 

r3it6S  not" 

for(^).    The  shipowner  in- possession  has  power  to  employ  the  withstanding 
ship  in  carrying  goods  freight  free,  or   at   nominal   freights,         ^^^  ' 
although  she  has  been  previously  mortgaged. 

So  where  the  ship  has  been  sold  the  purchaser  only  takes  her 
subject  to  the  existing  contracts. 

In  Mercantile  Banki;.  Gladstone  (i),  cotton  had  been  shipped 
at  Calcutta,  under  bills  of  lading  which  made  it  deliverable  to  the 
defendants'  order,  freight  "  for  the  said  goods  free  on  owner's 
account."  This  was  done  under  an  arrangement  between  the 
defendants  and  Fernie  &  Co.,  who  were  the  owners  of  the  ship. 
But  before  the  shipment  had  been  effected,  Fernie  &  Co.  had 
transferred  the  ship  to  the  plaintiffs ;  and  it  was  contended  that 
the  master  had  no  authority  to  sign  bills  of  lading  in  that  form, 
and  that  the  plaintiffs  were  entitled  to  freight.  It  was  held  that 
the  master  retained  the  authority  he  had  received  from  Fernie  & 
Co.  until  he  received  notice  of  the  change  of  ownership. 

Bramwell,  B.,  said  (m) :  "  I  am  very  clearly  of  opinion  that  they 
(the  plaintiffs)  cannot  recognize  the  act  of  the  captain  in  receiving 
goods  on  board,  and  at  the  same  time  say  that  they  will  not  be 
bound  by  the  terms  upon  which  he  received  them.  It  seems  to 
me,  therefore,  that  the  fact  that  the  plaintiffs  are  the  buyers  of  the 
ship  makes  no  difference  in  the  liability  of  the  defendants  ;  it  does 
not  make  them  parties  to  a  contract  into  which  they  never  entered." 

The  goods  were  there  claimed  by  the  defendants  as  unpaid 
vendors,  on  the  failure  of  Fernie  &  Co. ;  and  it  was  contended 
that  freight  became  payable  as  the  goods  ceased  to  be  on  Fernie 

(K)  Keith  v.  Burrows,  (1877)  46  L.  J.,  (Q  (1868)  37  L.  J.,  Ex.  130  ;  L.  K.,  3 

C.  P.  801 ;  2  0.  P.  D.  163  ;  2  A.  C.  636 ;  Ex.  233. 

Brown  v.  North,  (1852)  22  L.  J.,  Ex.  (to)  L.  K.,  3  Ex.  at  p.  240. 
49  ;  8  Ex.  1 ;  infra,  a.  592. 
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Sect.  575. 


Measurement 
of  goods  for 
freight. 


Lowest  to  be 
taken. 


&  Co.'s  account.  But  that  contention  also  did  not  avail.  The 
goods  were  freight  free,  whatever  might  happen. 

In  Miller  v.  Woodfall  {n),  the  question  arose  whether  any  freight 
was  payable  upon  goods  which  were  being  carried  by  the  ship- 
owners on  their  own  account,  in  a  ship  which  was  wrecked  on  the 
voyage,  and  abandoned  to  the  underwriters;  the  cargo  being 
brought  on  in  her  after  the  abandonment.  The  voyage  was  from 
St.  John,  New  Brunswick,  to  Liverpool ;  the  ship  went  ashore  at 
Southport,  when  notice  of  abandonment  was  given  ;  and  after 
some  of  the  cargo  had  been  lightered  to  Liverpool,  she  was  towed 
in  with  the  remainder.  It  was  held  that  the  underwriters  were 
entitled  to  compensation  for  the  use  of  the  ship,  after  the  casualty, 
in  respect  of  so  much  of  the  cargo  as  was  carried  in  her  from 
Southport  to  Liverpool ;  but  not  to  freight  for  the  voyage  from 
St.  John  to  Liverpool. 

On  the  other  hand,  there  is  no  reason  why  goods  shipped  on 
behalf  of  the  owner  of  the  vessel  should  not  be  liable  to  freight. 
If  a  bill  of  lading  be  made  out  for  the  goods,  reserving  a  freight, 
a  consignee,  or  indorsee  from  the  owner,  is  only  entitled  to  claim 
them  subject  to  payment  of  that(o). 

576.  The  amount  of  freight  is  generally  to  be  determined  by 
reference  to  some  standard  of  weight  or  measurement  specified  in 
the  contract.  The  goods  are  to  be  weighed  or  measured  in  order 
to  calculate  the  payment.  The  question  when  this  is  to  be  done 
is  frequently  left  undetermined;  and  as  the  weight  or  the  measure- 
ment of  the  same  goods  differs  at  different  times,  it  may  be  a 
matter  of  importance  {p). 

In  the  absence  of  agreement,  or  of  a  uniform  custom  of  trade, 
to  the  contrary,  the  rule  is  that,  if  the  weights  or  measurements 
at  the  loading  port  and  the  port  of  delivery  differ,  the  lowest 
weight  or  measurement  is  to  be  taken  in  calculating  the  freight. 
So  that  if  the  cargo  has  swelled  on  the  voyage,  the  freight  is 
payable  on  the  quantity  as  shipped ;  while  if  it  has  wasted,  as 
by  drainage  or  evaporation,  the  quantity  to  be  taken  is  that  on 
delivery  (g). 


(m)  (1857)  27  L.  J.,  Q.  B.  120;  8 
E.  &B.  493. 

(o)  Weguelin  ..  Cellier,  (1873)  42 
L.  J.,  Ch.  758  ;  L.  E.,  6  H.  L.  286. 

ip)  The  statement  of  quantity  in  the 
bill  of  lading  is  not  conclusive,  unless 


that  is  expressly  agreed  :  supra,  ss.  69 
et  seq. ;  Geraldes  v.  Donison,  (1816) 
Holt,  346. 

(?)  But  cf.  per  WiUes,  J.,  in  Dakin  «. 
Oxley,  (1864)  33  L.  J.,  C.  P.  p.  119. 
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This  agrees  with  the  other  rules  as  to  freight.  For,  on  the  one  Sect.  576. 
hand,  the  contract  is  made  with  reference  to  the  goods  delivered 
to  be  carried,  and  not  with  regard  to  any  water  or  foreign  sub- 
stance which  may  get  into  them  during  the  voyage,  and  so 
increase  their  bulk  and  weight ;  and,  on  the  other  hand,  freight 
is  not  payable  upon  any  part  of  the  goods  which  may  have  been 
lost  on  the  voyage,  whether  by  wasting  or  otherwise. 

The  matter  seems  to  have  been  first  definitely  decided  in 
England,  in  Gibson  v.  Sturge  (r).  There  a  cargo  of  wheat  was 
shipped  under  a  bill  of  lading,  which  described  it  as  3,700  chet- 
worts  (2,664  quarters),  but  which  contained  the  words  "  Quantity 
or  quality  unknown."  On  delivery  it  was  found  that  the  wheat 
had  increased  in  measure  to  2,785  quarters.  The  cause  of  this 
was  unknown,  but  the  majority  of  the  Court  assumed  that  it  was 
due  to  an  absorption  of  water.  Pollock,  C.  B.,  and  Alderson  and 
Piatt,  BB.,  held  that  the  freight  was  payable  on  the  number  of 
quarters  shipped.  Martin,  B.,  dissented.  The  rule  laid  down 
was,  that  the  freight  is  to  be  paid  "  on  that  amount  alone  which 
is  put  on  board,  carried  throughout  the  whole  voyage,  and 
delivered  at  the  end  to  the  merchant "  (s). 

Martin,  B.,  dissented,  mainly  on  the  ground  that  a  rule  which 
required  the  measurement  to  be  taken  at  the  port  of  loading 
would  be  highly  inconvenient,  and  might  enable  the  consignees 
of  cargo  to  raise  questions  for  the  purpose  of  delaying  payment 
of  the  freight.  He  said :  "In  my  opinion,  therefore,  in  the 
absence  of  contract  upon  the  subject,  and  considering  what  is 
most  just  and  reasonable,  what  is  most  analogous  to  cases  of  a 
similar  kind,  and  what  is  the  most  convenient  practical  rule  upon 
hj  subject,  and  the  most  beneficial  to  all  parties  interested,  the 
measurement  at  the  port  of  delivery  affords  a  test  for  the  ascer- 
tainment of  freight  preferable  to  that  of  measurement  at  the  port 
of  loading." 

Pollock,  C.  B.,  replied  to  this  view  that  if  the  experience  of 
commerce  had  discovered  that  measurement  at  the  port  of  dis- 
charge was  most  convenient,  a  usage  in  the  matter  would  have 
been  established.  As  there  was  no  evidence  of  any  such  usage, 
he  inferred  there  was  no  such  convenience  as  ought  to  influence 
them  in  establishing  a  rule.     On  the  other  hand,  the  rule  laid 

OO  (1855)  2i  L.  J.,  Ex.  121  ;  10  Ex.  («)  Per  Alderson,   B.,  24  L.  J.,   Ex. 

622.  at  p.  126. 
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Sect.  576.  down  by  Martin,  B.,  would  tend  to  encourage  fraud  and  negligence 
on  the  part  of  masters,  for  they  would  be  able  to  increase  the 
freight  by  injuring  the  cargo. 

The  judgment  of  the  majority  of  the  judges  in  that  case  was 
approved,  and  followed,  by  the  Courts  of  Exchequer  and  Exchequer 
Chamber,  in  Buckle  v.  Knoop  [t).  There  the  cargo  was  of  cotton, 
shipped  under  a  charter-party,  by  which  freight  was  to  be  paid 
at  the  rate  of  "  75s.  per  ton  of  50  cubic  feet  delivered."  The 
cotton  had  been  highly  pressed  shortly  before  shipment,  at 
Bombay,  and  when  unloaded  at  Liverpool,  being  released  from 
the  confined  space  of  the  hold,  it  expanded  very  considerably — 
beyond,  indeed,  what  the  ship  could  have  contained.  It  was  held 
that  the  freight  was  payable  on  the  measurement  of  the  cotton 
at  Bombay. 

Special  agree-       577.  This  rule  will  not  be   followed   if   the   parties   express 

""  "  ^'  themselves  clearly  to  a  contrary  effect. 

In  Buckle  v.  Knoop  (t),  the  clause  ran,  "  and  deliver  the  same 
on  being  paid  freight  as  follows,  viz.,  75s.  per  ton  of  50  cubic  feet 
delivered  for  cotton  and/or  wool."  The  word  "  delivered  "  was 
held  to  have  reference  to  the  cargo  to  be  paid  upon,  not  to  the 
time  at  which  the  measurement  was  to  be  taken.  It  therefore 
did  not  prevent  the  application  of  the  ordinary  rule. 

But  in  Coulthurst  v.  Sweet  (ti),  where  the  words  were  "  paying 
freight  for  the  said  gopds  at  the  rate  of  3L  sterling  per  ton  of 
20  cwt.,  nett  weight  delivered,"  the  intention  to  pay  on  the  delivery 
weight  was  considered  clear ;  and  it  was  held  that  excess  freight, 
paid  under  protest  upon  the  shipping  weight  stated  in  the  bill  of 
lading,  in  order  to  obtain  possession  of  the  goods,  might  be 
recovered  back  (v).  In  that  case,  however,  the  bill  of  lading 
adopted  the  ordinary  rule,  for  the  goods  (green  bark)  would 
naturally  be  lighter  on  delivery  than  on  shipment. 

It  is  not  unusual,  in  carrying  grain,  for  the  shipowner  to 
stipulate  that,  "  in  the  event  of  the  cargo  or  any  part  thereof 
being  delivered  in  a  damaged  or  heated  condition,  the  freight 
shall  be  payable  upon  the  invoiced  quantity  taken  on  board,  as 
per  the  bill  of  lading,  or  half  freight  upon  the  damaged  or  heated 
portion,  at  the  captain's  option,  provided  no  part  of  the  cargo  be 

(Q  (1867)  36  L.  J.,  Ex.  223  ;  L.  E.,  (-ii)  Of.  Shand  v.  Grant,  (1863)  9  L.  T. 

2  Ex.  125,  333.  390  ;  15  C.  B.  (n.  s.)  321. 

(u)  (1866)  L.  E.,  1  C.  P.  649. 
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thrown  overboard  or  otherwise  disposed  of  on  the  voyage."  Sect.  677. 
Where  a  charter-party  containing  this  clause  also  provided  that 
the  freight  should  be  at  the  rate  of  "  7s.  per  imperial  quarter 
delivered,"  and  a  small  part  of  the  cargo  was  damaged  by  heating, 
it  was  held  that  the  captain  was  entitled  to  elect  to  be  paid  on  the 
quantity  taken  on  board,  as  shown  in  the  bill  of  lading  ;  and  that 
it  was  no  bar  to  his  right  to  do  so,  that  the  bill  of  lading  contained 
the  memorandum  "  quantity  and  quality  unknown"  (w). 

578.  In  Spaight  v.  Farn worth  (a;),  the  charter-party  provided  "Intake 
that  the  freight  on  the  cargo  of  deals,  battens,  &c.  should  be  paid  quantity 
at  the  rate  of  3Z.  5s.  per  St.  Petersburg  standard  hundred  of    ^  "^'^^  " 
1,980  superficial  feet,  and  on  deal-ends  at  the  rate  of  2L  Is.  8ci. 
per  the  like  hundred,  eight  feet  and  under.     "  Freight  payable 
on  deals  and  sawn  lumber  on   the  intake  measure  of  quantity 
delivered." 

A  cargo  was  shipped  at  St.  George's,  New  Brunswick,  and  a 
bill  of  lading  was  signed  for  a  specified  number  of  pieces  of  deals, 
battens,  and  scantling,  and  for  a  specified  number  of  pieces  of 
deal-ends,  freight  to  be  paid  as  per  charter-party.  According  to 
the  usual  course  at  St.  George's,  the  timber  was  measured  by  the 
shipper  on  the  method  known  as  the  overall  measurement,  and 
the  shipper  made  up  a  specification  showing  the  number  of  pieces 
shipped  of  various  dimensions.  The  dimensions  of  each  piece 
were  chalked  upon  it  before  shipment. 

On  the  voyage  some  of  the  deal  and  deal-ends  were  lost.  And 
on  some  of  the  pieces  delivered  the  chalk-marks  had  become 
obliterated.  The  question  was,  how  was  the  freight  on  these  to 
be  ascertained  ?  The  defendants  claimed  to  remeasure  them  at 
Liverpool,  the  place  of  discharge,  on  the  overall  method,  and  pay 
on  that.  But  this  mode  would  have  brought  out  the  pieces  lost 
as  abnormally  large,  if  the  specification  was  accurate.  The  ship- 
owners, on  the  other  hand,  claimed  to  treat  the  sizes  of  those 
pieces  as  being  of  the  fair  average  of  the  cargo ;  to  deduct  the 
proportion  which  they  bore,  on  that  assumption,  to  the  rest 
of  the  cargo ;  and  to  receive  freight  for  the  remainder  on  the 
St.  George's  specification. 

Bowen,  J.,  adopted  the  shipowners'  contention  as  being  better 
directed  to  the  true  problem  to  be  solved,  viz.,  to  discover  the 

(w)  Tully  V.  Terry,  (1873)  42  L.  J.,  (a;)  (1880)  49  L.   J.,  Q.   B.   346  ;   5 

C.  P.  240 ;  L.  E.,  8  C.  P.  679.  Q.  B.  D.  116. 
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Sect.  578.  intake  figures  and  dimensions  actually  attributed  at  the  port  of 
loading  to  the  cargo  which  was  delivered.  "  The  plain  meaning 
of  the  words  in  the  charter-party  is  that  freight  is  to  be  paid  on 
the  intake,  that  is  to  say,  the  shipment  measure  or  dimensions  of 
the  actual  quantity  delivered  ;  the  measure,  that  is  to  say,  which 
the  surveyors  put  upon  the  timber  when  it  is  measured  for  the 
purposes  of  the  specification  before  shipment  alongside  the  ship. 
I  see  no  reason  for  attributing  to  the  words  '  intake  measure  '  the 
less  obvious  meaning,  '  intake  method  of  measurement '  "  (?/). 

In  Mediterranean,  &c.  S.S.  Co.  v.  Mackay  (z),  the  freight  was 
to  be  paid  "  on  the  intake  measure  of  quantity  delivered  as  ascer- 
tained at  port  of  discharge  "  ;  and  the  bills  of  lading  were  to  be 
conclusive  evidence  of  the  "  quantity  delivered  to  ship."  The  bill 
of  lading  classified  the  cargo  as  deals,  scantlings,  deal-ends,  and 
boards ;  giving,  under  each  head,  the  number  of  pieces,  with  their 
total  measurement.  On  discharge  the  total  number  of  pieces 
was  sufficient  to  satisfy  the  bill  of  lading ;  but  there  were  too  few 
deals  and  deal-ends,  and  too  many  scantlings  and  boards.  It  was 
held  that  the  bills  of  lading  were  conclusive  of  the  number  of 
pieces  shipped  of  each  class  ;  and  that  the  average  intake  measure 
of  the  pieces  delivered,  in  each  class,  might  be  calculated  from 
the  stated  measurement  of  the  number  shipped  of  that  class. 

In  London  Transport  Co.  v.  Trechmann  (a),  the  freight  on  a 
cargo  of  sugar  in  bags  was  to  be  paid  at  a  certain  rate  "  per  ton 
of  20  cwt.  gross  weight  shipped  on  right  and  true  delivery  of  the 
cargo."  It  was  held  that  this  meant  on  the  shipped  weight  of 
the  cargo  delivered.  And  the  freight  was  calculated  on  the 
number  of  bags  which  arrived  containing  sugar  at  their  average 
weight  when  shipped,  as  ascertained  from  the  bills  of  lading  (6). 

Usages  as  to         579.  Again  the  rule  as  to   measurement  may  be  controlled 

measurement.    ^^  ^^  established   uniform  usage  in  the  particular  trade.     In 

Bottomley  v.  Forbes  (c)  the  freight  on  cotton  shipped  at  Bombay 

was  to  be  paid  on  a  calculation  of  fifty  cubic  feet  to  the  ton.    It 

was  held  that  evidence  was  admissible,  to  explain  the  meaning  of 

(?/)  5  0.  B.  D.  at  p.  118.    Cf.  FuUag-  (J)  Cf.  Oostzee   Stoomvart  Maats  r. 

sen  D.Walford,  (1883)  1  Cab.  &  Ell.  198.  Bell  and  Harrison,  (1906)  11  Com.  Ca. 

(30  72   L.  J.,   K.  B.   m  ;    (1903)   1  2U  ;  22  T.  L.  E.  6i3.  - 

K.  B.  297.  (c)  (1838)  8  L.  J.,  C.  P.  85  ;  5  Bing. 

(a)  73  L.  J.,  K.  B.  253  ;  (1904)  1  K.  B.  N.  C.  121.     So,  also.  Buckle  i:  Knoop, 

635  ;  9  Com.  Ca.  133  ;  9  Asp.  M.  C.  518  ;  (1867)  36  L.  J.,  Ex.  223  ;  L.  K.,  2  Ex. 

supra,  a.  553a.  125,  333. 
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the  contract,  of  a  usage  at  Bombay  to  pay  on  the  measurement    Sect.  679. 
taken  at  Bombay  before  loading. 

It  is  said  that  in  the  West  India  trade  the  freight  on  sugar  and 
molasses  is  regulated  by  the  weight  of  the  casks  at  the  port  of 
delivery  in  this  country  (d).  That  weight  is  always  less  than  the 
weight  on  shipment,  so  that  here  also  the  customary  rule  accords 
with  that  established  by  law  in  the  absence  of  custom  or 
agreement. 

In  Young  v.  Canning  Jarrah  Timber  Co.  (e),  the  cargo  was  to 
consist  of  "  9  in.  X  3  in.  planks  of  reasonable  length  " ;  planks 
were  shipped  whose  cross-measurements  exceeded  those  dimen- 
sions. By  the  custom,  in  London,  of  the  hardwood  timber  trade 
fractions  of  a  quarter  of  an  inch  are  disregarded  in  measuring 
cross-dimensions.  Held,  that  the  freight  must  be  ascertained 
by  measuring  the  planks  in  accordance  with   the  custom. 

580.  Where  there  is  an  ambiguity  in  the  meaning  of  the  Ambiguity  as 
words  used  to  describe  the  standard,  or  the  mode  of  measure-  measurement, 
ment  of  the  cargo,  the  true  meaning  must  be  ascertained  by 
considering  the  circumstances  under  which  the  contract  was 
made,  and  the  ordinary  practice  of  the  particular  trade  (/). 
The  matter  to  be  determined  is,  what  meaning  did  the  parties 
attach  to  the  words  when  they  made  the  contract  ? 

But  if  the  contract  itself  indicates  the  meaning  to  be  given, 
that  will  of  course  be  adopted.  In  The  Skandinav  (g),  the 
charter-party  provided  that  freight  on  a  cargo  of  props  should 
be  "  at  and  after  the  rate  of  35s.  British  sterling,  in  full  per 
180^  English  cubic  feet  taken  on  board,  as  per  Gothenburg 
custom."  The  cargo  was  shipped  at  Werkeback  for  Hull,  and 
was  not  measured  before  loading.  On  arrival  at  Hull  it  was 
measured  on  the  English  method,  which  is  more  favourable 
to  the  cargo  owners  than  the  Gothenburg  method  of  measuring. 
The  Court  of  Appeal,  reversing  the  judgment  of  Sir  E.  Phillmore, 
held  that  freight  was  payable  on  the  quantity  ascertained  on  the 
Gothenburg  method.  "  The  Court  must  adopt  a  construction 
which  has  a  meaning  with  reference  to  the  facts  of  the  case. 
...  It  has  been  proved  that  there  is  a  particular  custom  or 

(d)  Abbott  (5th),  296 ;  (13th)  579 ;  (/)  See  Nielsen  v.  Neame,  (1884)  1 
Gibson  v.  Sturge,  (1855)  24  L.  J.,  Ex.       Cab.  &  Ell.  288. 

121  i  10  Ex.  622.  (^)  (1881)  50  L.  J.,  P.  46 ;  51  L.  J., 

(e)  (1899)  4  Com.  Ca.  96.  P.  93. 
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Sect.  580.  method  of  measuring  props  in  use  at  Gothenburg.  There  is  no 
other  custom  to  which  the  words  in  the  charter-party  can  apply 
but  that.  It  was  suggested  on  the  part  of  the  respondents  that 
the  custom  mentioned  had  reference  to  the  manner  of  loading 
the  vessel ;  but  there  is  no  evidence  at  all  of  any  such 
custom  (/i). 

Bill  of  lading  681.  Unless  the  freight  is  expressly  to  be  paid  upon  the  quan- 
conolusfve"*  titles  stated  in  the  bill  of  lading,  those  quantities  are  not 
unless  so  conclusive.     They  have  generally  been  put  in  by  the  shipper- 

and  if  so,  may  be  used  against  him  as  admissions.  If  they  were 
accepted  as  correct  by  the  master,  they  are  also  evidence  against 
him  and  against  the  shipowner.  But  either  party  is  generally 
at  liberty  to  show  that  there  has  been  a  mistake  in  the  state- 
ment©. If,  however,  the  freight  is  expressly  to  be  paid  upon 
the  quantity  as  stated  in  the  bill  of  lading,  it  is  not  open  to 
either  party,  in  the  absence  of  fraud,  to  vary  the  amount  by 
showing  that  the  statement  was  not  correct  {k). 

In  Blanchet  v.  Powell's  Llantivit  Colliery  Co.  (Q  the  master, 
by  the  bill  of  lading,  acknowledged  receipt  of  256,782  kilos,  of 
timber,  to  be  delivered  to  the  "  bearer  or  his  order  on  his  paying 
me  3,441  shillings  and  4L  gratuity."  The  cargo,  on  delivery, 
turned  out  less  than  the  stated  quantity ;  but  it  was  held  that 
the  whole  lump  sum  of  3,441  shillings  must  be  paid  to  the 
master. 

In  Moller  v.  Living  (m)  the  shipment  was  of  wheat,  described 
in  the  bill  of  lading  as  "  100  lasts  in  2,092  bags,"  and  the  freight 
payable  was  14Z.  sterling  per  last  of  wheat  taken  in.  The  ship- 
ment was  at  Dantzie,  for  London  ;  the  bills  of  lading  were  in 
German  ;  and  the  plaintiff  (the  master  apparently)  was  a 
Prussian.  He  claimed  freight  for  as  many  lasts  as  the  cargo  was 
believed  to  amount  to  according  to  English  measurement,  and 
this  appears  to  have  accorded  with  the  number  stated  in  bill  of 
lading.  But  it  was  shown  that  the  Dantzie  "  last  "  was  greater 
than  the  English  (by  a  difference  varying  from  one-tenth  to 
one-twentieth)  ;  and  the  defendant  contended  that  the  freight 

(ft)  Per  Jessel,  M.  K.,   51   L.  J.,   P.  H.  L.  (Sc.)  128. 

p.  94.     Cf.  Moller  v.  Living,  (1811)  4  (*)  TuUey  v.  Terry,  (187.S)  42  L.  J., 

Taun.  102.  C.  P.  240  ;  L.  R.,  8  C.  P.  679. 

(i)  Brown  v.  Powell  Coal  Co.,  (1875)  (Z)  (1874)  43  L.  J.,  Ex.  50  ;  L.  E.,  9 

44  L.  J.,  C.  P.  289  ;  L.  E.,  10  C.  P.  562  ;  Ex.  74. 

McLean  r.  Fleming,  (1871)  L.  E.,   2  (to)  (1811)  4  Taun.  102. 
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was  payable  on  so  many  lasts  as  the  cargo  would  amount  to  by  Sect.  581. 
Dantzic  measurement.  The  jury  took  that  view.  But  then- 
verdict  was  overruled  by  the  Court.  Lord  Mansfield,  giving 
judgment,  said  :  "  We  are  of  opinion  that  we  cannot  distinguish 
this  contract  from  the  usual  case  of  written  contracts,  where 
there  is  no  ambiguity,  and  that  on  this  contract  the  captain  has 
agreed  to  carry,  and  the  freighter  has  agreed  to  pay  for,  the 
quantity  mentioned  in  the  contract,  and  that  is  100  lasts ;  that 
they  are  bound  by  the  words  of  this  bill  of  lading  as  they  would 
be  by  any  other  written  instrument ;  and  that  it  is  irrelevant 
for  them  to  inquire  whether  it  is  Dantzic  measure  or  English 
measure;  the  instrument  describes  not  merely  100  lasts,  but 
100  lasts  very  specifically  mentioned  as  contained  in  so  many 
bags ;  and  I  am  of  opinion  that  if  evidence  had  been  offered,  as 
in  truth  it  was  not,  for  showing  what  was  the  real  quantity,  it 
ought  not  to  have  been  received." 

582.  Where  it  is  necessary  to  weigh  or  measure  the  cargo  in  Expense  of 
order  to  ascertain  the  freight  to  be  paid,  the  expense  of  weighing  ™^^^'^"^"'g- 
or  measuring  is  payable  by  the  shipowner,  unless  the  matter  is 
regulated  by  agreement  or  usage.  "  In  the  absence  of  any 
custom  to  govern  the  matter,  the  person  who  wants  to  ascertain 
the  quantity  must  incur  the  trouble  and  expense  of  weighing. 
It  is  by  no  means  an  uncommon  thing  to  have  goods  weighed 
on  board ;  but  I  never  heard  of  the  merchant  being  called  upon 
to  pay  for  it  "  (n). 

In  Watts  V.  Grant  (o),  however,  tried  in  Scotland  in  1889,  it  Grain  trade, 
was  found  that  in  the  grain  trade  it  is  the  custom  for  the 
merchant  to  bear  the  expense  of  weighing  and  measuring  the 
cargo ;  though  that  is  necessary  for  the  purpose  of  ascertaining 
the  freight  payable.  The  question  arose  with  reference  to  a 
cargo  of  wheat  from  the  Black  Sea,  discharged  at  Aberdeen, 
but  evidence  was  received  as  to  the  practice  in  other  British 
ports,  and  with  respect  to  grain  cargoes  from  other  places  ; 
with  the  result  that  the  judge  found  "  an  almost  universal  con- 
sensus to  the  effect  that  the  consignee  must  pay  for  the  weighing 
and  bushelling  of  the  cargo."  It  appeared  that  the  chief  part 
of   the  necessary  expense  (weighing)  was  expense  which   the 

(n)  Per    Willes,    J.,     Coulthurst    v.  (o)  (1889)  26  Sc.  L.  K.  660. 

Sweet,  (1866)  L.  E.,  1  C.  P.,  p.  654. 

C-— c.  3  c 
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Sect.  582.    consignee  would  ordinarily  incur  for  his  own  purposes,  apart 
from  the  calculation  of  the  freight. 

In  Marwood  v.  Taylor  ( p),  an  attempt  was  made  to  prove  a 
custom  in  London  for  the  consignee  to  pay  for  weighing  a  grain 
cargo  in  bags,  discharged  overside,  although  he  did  not  want  it 
done.  The  freight  was  to  be  paid  on  the  weight  delivered,  and 
the  shipowners  therefore  wished  the  cargo  to  be  weighed  on 
board.  But  the  consignee  had  arranged  with  the  shippers  to 
have  it  weighed  at  his  own  wharf,  on  landing.  Evidence  was 
given  of  a  practice  for  consignees  to  instruct  the  dock  company 
to  weigh,  and  to  pay  for  the  work ;  but  it  failed  to  show  that 
this  was  done  when  the  consignee  did  not  require  it  for  his 
own  purposes. 

Sometimes  an  option  is  given  to  the  consignee  to  pay  freight 
on  the  bill  of  lading  quantity,  or  on  the  weight  delivered.  In  The 
Dowlais  (q),  it  was  held  that  this  option  need  not  be  exercised 
until  the  time  for  paying  the  freight  arrives,  if  no  demand  is 
made  by  the  shipowner  earlier. 

In  Gulf  Line  v.  Laycock  (r),  the  shipowners  set  up  a  custom 
that  consignees  of  wool  had  the  option  of  weighing  at  their  own 
expense,  or  of  paying  freight  on  the  bill  of  lading  weight,  plus 
2  per  cent.  This  was  held  to  be  inconsistent  with  [the  express 
provision  in  the  bills  of  lading,  that  the  freight  should  be  paid 
"  on  gross  weight  at  Queen's  beam." 

In  The  Hollinside  (s),  freight  was  to  be  paid  at  the  rate  of  9s. 
per  ton  delivered,  or  on  the  bill  of  lading  quantity  less  2  per 
cent.,  at  receiver's  option.  Weighing,  if  done,  was  to  be  at  his 
expense.  A  further  clause  required  the  receiver  to  effect  the 
discharge  of  the  cargo,  steamer  paying  1  franc  per  ton.  It  was 
held  that  the  two  clauses  must  be  read  together,  and  that  if  the 
receiver  elected  not  to  weigh,  he  could  only  claim  payment  for 
discharging  upon  the  bill  of  lading  weight  less  2  per  cent. 

Freights  pay        583.  Freights  in  some  trades  are  fixed  by  reference  to  certain 
to  agreed^  ™^  agreed  scales  of  freight  for  different  goods.     In  these  scales  a 

scqIss 

Cp)  (1901)  5  Com.  Ca.  343  ;  6  Com.       where  it  was  held  that  consignees  could 

Ca.  178.     "  It  seems  to  me  absurd  to  say  not  waive  the  customary  operation  of 

that  there  is  a  custom  which  obliges  the  rafting  and  measuring  a  cargo  o£  logs  ot 

consignee  to  ask  the  docli  company  to  do  timber. 

work  which  he  does  not  want  them  to  {q)  (1902)  18  T.  L.  B.  198,  683. 

do."     Per  Bigham,  J.      Cf.  Northmoor  (?•)  (1901)  7  Com.  Ca.  1. 

S.S.  Co.  v.  Harland,  (1903)  2  Ir.  E.  657,  (s)  67  L.  J.,  P.  i5  ;  (1898)  P.  131. 
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number  of  different  kinds  of  merchandise  are  specified,  and  the    Sect.  583. 
proportions  are  fixed  in  which  the  freight  upon  them  respectively 
is  to  be  paid.     So  that  if  the  contract  states  the  rate  of  freight 
for  one  kind,  the  corresponding  rates  for   other   kinds   are  at 
once  known. 

In  Eussian  Steam  Navigation  Co.  v.  Silva(i),  the  freight  on 
some  bales  of  wool  was  made  payable,  by  the  bill  of  lading,  "  at 
the  rate  of  80s.  sterling  per  ton  of  20  cwt.,  gross  weight,  tallow, 
other  goods,  grain,  or  seed,  in  proportion,  as  per  London  Baltic 
printed  rates."  Evidence  of  merchants  was  received  showing 
that  the  meaning  of  this  clause  was,  not  that  80s.  per  ton  should 
be  paid  on  the  wool,  but  that  tallow  was  to  be  the  standard,  and 
the  rates  on  other  goods  were  to  be  in  proportion  to  80s.  per  ton 
for  tallow.  And  that  was  held  to  be  the  true  meaning  of  the 
clause. 

583a.  A  fixed   or  lump   sum  freight  is  often  defined  by  a  Lump  sum 
specified  rate  upon  some  measure  of  the  ship's  capacity,  as  her 
''registered  tonnage,"  or   "dead  weight  capacity."    But  con- 
tracts are  made  in  various  shapes,  and  doubt  as  to  the  meaning 
sometimes  arises. 

In  Heathfield  S.S.  Co.  v.  Eodenaeher  (it),  the  ship  was  to  load 
a  full  and  complete  cargo  of  sugar  in  bags,  &c.,  and  she 
was  "  guaranteed  by  owners  to  carry  2,600  tons  dead  weight, 
excluding  bunkers."  The  freight  was  to  be  at  a  certain  rate 
"  all  per  ton  dead  weight  capacity  as  above."  It  turned  out  that 
the  ship  could  carry  2,950  tons  of  cargo.  The  charterers  loaded 
2,673  tons,  and  they  contended  that  freight  was  only  payable 
at  the  agreed  rate  of  2,600  tons.  But  the  Court  of  Appeal, 
affirming  Mathew,  J.,  held  that  the  charterers  were  bound  to 
ship  a  "  full  and  complete  cargo "  of  2,950  tons,  and  that  the  , 
freight  was  to  be  payable  at  the  agreed  rate  upon  that  quantity. 

In  Eotherfield  S.S.  Co.  v.  Tweedy  (a;),  the  ship  was  to  load 
under  a  berth-note  a  full  cargo  of  wheat,  at  a  certain  rate  "  per 
ton  on  the  guaranteed  d.w.  capacity  of  4,250  tons";  and  the 
note  contained  a  guarantee  by  the  owners  that  the  steamer 
could  carry  4,250  tons  dead  weight.  The  4,250  tons  included 
her  bunker  coals,  and  she  only  took  on  board  3,947  tons  of 

(0  (1863)  13  C.  B.  (N.  s.)  610.  (a;)  (1897)  2  Com.  Ca.  84. 

(«)  (1896)  2  Com.  Ca.  55. 

3  0  2 
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Sect.  583a.  cargo.  It  was  held  by  Collins,  J.,  that  freight  was  payable 
upon  3,947  tons  only,  not  upon  4,250  tons. 

In  Societa  Anonyma  Ungherese,  &c.  v.  Tyser  Line  (y),  the  ship 
was  chartered  for  a  lump  sum,  expressed  to  be  "  based  on  owners' 
guarantee  that  the  said  steamer  shall  carry  a  dead  weight  of 
6,000  tons  of  cargo  when  loaded,  according  to  Lloyd's  rules, 
exclusive  of  1,100  tons  of  coal  which  steamer  may  carry  for 
steaming  purposes  ....  and  also  that  the  steamer  shall  place 
at  the  disposal  of  the  charterers  for  cargo  not  less  than  8,450 
tons  of  40  cubic  feet  ....  failing  which  a  pro  rata  reduction 
shall  be  made."  The  cubic  space  thus  guaranteed  was  given, 
and  was  filled  with  cargo  weighing  less  than  6,000  tons.  Also, 
the  shipowners  were  ready  to  take  6,000  tons  weight  of  cargo, 
but  they  must  in  that  case  have  limited  their  steaming  coal  to 
728  tons.  She  could  not  carry  7,100  tons  weight.  It  was  held 
by  Kennedy,  J.,  that  the  lump  sum  must  be  reduced  in  the 
proportion  of  6,728  to  7,100. 

A  cotton  charter-party  provided  that  the  fixed  freight  should 
be  reduced,  proportionately,  if  any  cargo  was  lost  or  so  damaged 
by  excepted  perils  as  not  to  go  forward  under  deck.  And  the 
charterer  was  to  have  "  the  option  of  shipping  damaged  cotton 
on  deck  ....  the  charterer  to  fully  insure  the  freight  thereon." 
It  was  held  that  a  reasonable  extra  freight  must  be  paid  upon 
damaged  cotton  so  shipped  (z). 

Mode  of  pay-        584.  The  freight  is  payable  in  cash,  and  without  deduction, 
unless   the  contract  provides   otherwise;   and,   presumably,  it 
should  be  paid  in  the  currency  of  the  place  of  payment. 
Custom  of  the      In   Brown  V.  Byrne  (a),  however,  the  payment  was   held  to 
charge.  be  governed  by  a  custom  at  the  port  of  discharge,  by  which  a 

deduction  was  allowed  from  the  full  agreed  rate.  Cotton  had 
been  shipped  at  New  Orleans  for  Liverpool  under  a  bill  of 
lading,  reserving  freight  for  the  goods  "  five-eighths  of  a  penny 
sterling  per  pound."  It  was  admitted  that,  according  to  the 
usual  custom  among  merchants  and  shipowners  at  Liverpool, 
three  months'  interest  or  discount  is  deducted  from  freight 
payable  under  bills  of  lading,  on  goods  coming  from  New 
Orleans,  and  certain  other  American  ports.    And  the  indorsee 

(2/)  (1902)  8  Com.  Ca.  25.  (a)  (1854)  23  L.  J.,  Q.  B.  313  ;  3  E.  & 

(«)  Ursula  Bright  S.S.  Co.  v.  Eipley,      B.  703. 
(1903)  8  Com.  Ca.  171  ;  supra,  a.  262. 
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of   this  bill  of  lading  claimed   to   be  entitled  to  make  that    Sect.  584. 
deduction.    It  was  held  that  the  custom  was  not  inconsistent 
with  the  contract,  and  that  he  was  entitled  to  do  so. 

If  by  the  agreement  payment  is  to  be  by  acceptances,  it  is  Payment  by 
for  the  master,  or  representative  of  the  ship,  to  prepare  the  ^'"^" 
bills.  The  consignee  is  not  bound  to  tender  them  in  order  to 
entitle  himself  to  the  cargo;  it  is  enough  for  him  to  offer  to 
accept  if  the  master  will  draw  them  (b).  But  where  the  payment 
is  to  be  by  good  and  approved  bills,  the  consignee  must  procure 
and  tender  them  (c). 

If  the  consignee  is  to  pay  in  bills  or  cash  at  his  option,  and 
he  elects  to  pay  in  cash,  the  shipowner's  lien  on  the  goods 
continues  until  cash  has  been  given  (d). 

585.  The  effect  of  taking  a  bill  of  exchange  for  the  freight  Efieot  of 
is  to  suspend  the  right  to  claim  payment  in  any  other  mode  ^  ™^^ 
while  the  bill  is  running;  but  it  does  not  usually  operate  as 
a  discharge  of  the  freight,  and  the  claim  revives  upon  a  dis- 
honour of  the  bill,  if  it  is  in  the  shipowner's  hands  («).  The 
question,  however,  is  one  of  intention,  and  if  it  was  intended 
that  the  bill  should  be  a  full  satisfaction  of  the  claim  for  freight, 
both  against  the  person  giving  the  bill,  and  against  others  who 
would  have  been  liable,  they  will  be  discharged.  The  master 
has  authority  to  take  a  bill  instead  of  cash,  so  as  to  bind  the 
owners  (/). 

As  against  the  shippers,  who  are  liable  for  the  freight  if  it 
be  not  paid  by  the  consignees,  the  claim  may,  it  seems,  be 
discharged  by  taking  a  bill,  although  in  doing  so  it  was  not 
intended  to  discharge  the  consignees  themselves.  This  is  the 
case  if  the  master  takes  the  bill  for  his  own  convenience,  when 
he  might  have  got  cash.  In  Strong  v.  Hart  (g),  the  receivers  of 
a  cargo,  under  bills  of  lading  which  made  the  freight  payable  by 
them,  gave  the  master  a  bill  of  exchange  for  it ;  but  they  failed 
before  the  bill  became  due.  In  an  action  for  the  freight  brought 
against  the  shippers  of  the  cargo,  the  jury  were  directed  by 

(*)  Luard  v.  Butcher,  (18i6)  2  C.  &'  451  ;  Marsh  v.  Pedder,  (1815)  i  Camp. 

K.  29.  257 ;  Taylor  i'.  Briggs,  (1827)  M.  &  M. 

(c)  Tate  V.  Meek,  (1818)  2  Moore,  278  28  j  2  C.  &  P.  525. 

STaun.  280.  (/)  Anderson    v.    Hillies,   (1852)   21 

{d)  Paynter  «.  James,  (1867)  L.  R.,  2  L.  J.,  0.  P.  150  ;  12  C.  B.  449. 

C.  P.  348.  (g)  (1827)  6  B.  &  C.  160 ;  9  D.  &  R. 

(«)  Tapley  v.  Martens,  (1800)  8  T.  R.  189  ;  2  C.  &  P.  55. 
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Claims  for 
damage  may 
not  be  de- 
ducted. 


Sect.  585.  Abbott,  C.  J.,  to  find  for  the  defendants  if  they  thought  that  the 
master  took  the  bill  voluntarily,  and  for  his  own  convenience, 
without  insisting  upon  payment  in  cash;  but  to  find  for  the 
plaintiffs  if  they  thought  that  the  master  took  the  bill  because 
he  could  not  obtain  payment  in  cash.  The  jury  found  for 
the  defendants,  and  the  direction  was  upheld  by  the  Court. 
Bayley,  J.,  said,  "  The  onus  of  proving  that  he  could  not  obtain 
payment  in  any  other  mode  Ikj  on  the  plaintiffs." 

586.  The  consignee,  or  person  liable  for  the  freight,  is  not 
entitled  to  deduct  claims  for  damages  to  which  he  may  be 
entitled  against  the  shipowner,  though  they  may  have  accrued 
in  respect  of  breaches  of  the  contract  under  which  the  freight 
is  payable  (h).  In  Meyer  v.  Dresser  (h),  an  attempt  was  made  to 
prove  that  it  was  the  universal  custom  of  merchants  to  make 
such  deductions  in  paying  the  freight ;  but  the  Court  held  that 
such  a  custom  could  not  have  any  effect  to  contradict  the  settled 
rule  of  law. 

It  is,  however,  sometimes  expressly  agreed  that  claims  shall 
be  deducted.  In  Garston  Co.  v.  Hickie  (2)  (i),  the  charter- 
party  provided  that  the  freight  should  be  paid  at  a  certain  rate 
on  the  quantity  delivered ;  it  then  expressed  that  certain  perils 
were  always  mutually  excepted ;  and  then  provided  as  follows : 
"  The  freight  to  be  paid,  say,  two-thirds  in  cash,  less  5|  per 
cent,  for  interest  and  insurance,  ten  days  after  the  final  sailing 
of  the  vessel  from  her  last  port  in  Great  Britain,  and  the 
remainder  in  cash  at  the  exchange  of  2s.  per  rupee  on  the  right 
and  true  delivery  of  the  cargo  agreeably  to  bills  of  lading,  less 
cost  of  coals  or  coke  delivered  shm-t  of  bill  of  lading  quantity." 
Part  of  the  cargo,  of  coals,  was  lost  during  the  voyage,  by 
excepted  perils.  The  charterers  claimed  to  deduct  the  cost  of 
that  part  from  the  freight.  It  was  held  that  they  were  entitled 
to  do  so.  The  clause  as  to  deductions  was  not  qualified  by  that 
as  to  exceptions. 


Unless 

■expressly 

agreed. 


(A)  Meyer  i:  Dresser,  (186i)  33  L.  J., 
C.  P.  289  ;  16  C.  B.  (N.  s.)  646  ;  Seeger 
r.  Duthie,  (1860)  29  L.  J.,  C.  P.  253  ;  30 
L.  J.,  C.  P.  65 ;  8  C.  B.  (N.  s.)  45,  72. 
Cf.  Campbell  i:  Thompson,  (1816)  1 
Stark,  490.  But  the  consignee  may 
counter-claim  for  the  damages :  see 
Judicature  Act,  1873,  ».  25  (6)  :  Young 
t:  Kitchin,  (1878)  47  L.  J.,  Ex.  579  ;  3 


Ex.  D.  127.  Cf.  Pellas  ».  Neptune  Mai-. 
Ins.  Co.,  (1879)  49  L.  J.,  C.  P.  153 ;  5 
C.  P.  D.  34  ;  Milan  Tramways  Co.,  In  re, 
Theys,  Ex  parte,  (1884)  52  L.  J.,  Ch.  29  ; 
53  L.  J.,  Ch.  1008  ;  22  Ch.  D.  122  ;  25 
Ch.  D.  587. 

(i)  (1886)  56   L.   J.,   Q.   B.  38 ;    18 
Q.  B.  D.  17. 


FREIGHT.  759 

But  where  the  freight  was  to  be  payable  "  less  value  of  cargo     Sect.  686. 
short  delivered    or  damaged   (if    any),   not   covered  by  the " 
exceptions  clause,  it  was  held  that  only  danaage  through  breach 
of  the  shipowner's  contract  could  be  deducted ;  and  hence  that 
damage  by  inherent  weakness  could  not  {k). 

587.  Certain   small    payments    are   usually  associated   with  "Primage 
freight  under  the  terms  "primage  and  average  accustomed,"  aGcustonTed^" 
the  amounts  of  which  depend  upon  the  usage  of  the  particular 
trade  and  voyage.     The  right  to  payment  of  them  seems  to 
depend  upon  the  same  conditions  as  the  right  to  freight  does, 
apart  from  express  stipulations. 

"  Primage "  was  originally  a  payment  to  the  master  for  his 
care  of  the  cargo ;  but  it  is  now  commonly  arranged  between 
the  master  and  the  shipowner  that  it  shall  belong  to  the  latter. 
If  there  is  no  such  agreement  the  master  may  recover  the 
primage  from  the  consignees  of  the  cargo  (Z),  or  from  the  ship- 
owner, if  he  has  received  it  (m).  But,  "  if  by  the  contract 
between  the  owner  and  the  master,  the  master  is  not  to  receive 
primage,  he  can  maintain  no  action  for  it,  whatever  the  owner 
may ;  and  I  think  that  cases  may  also  arise  where  a  contract 
between  the  owner  and  shipper,  which  excludes  primage,  may  be 
brought  to  the  knowledge  of  the  master,  and  prevent  him  from 
having  any  right  to  claim  it "  (n). 

In  Caughey  v.  Gordon  (o),  a  ship  had  been  chartered  at  a 
certain  rate  of  freight  to  be  paid,  on  delivery,  "  in  full,"  the 
captain  to  sign  bills  of  lading  at  any  rate  of  freight  as  required 
by  the  charterers  without  prejudice  to  the  charter-party.  Bills 
of  lading  were  presented  by  the  charterers,  and  signed  by  the 
captain,  embodying  the  conditions  of  the  charter-party,  but  pro- 
viding for  payment  of  "five  per  cent,  primage  in  cash  on  delivery 
as  customary." 

The  defendants  received  the  cargo,  under  the  bills  of  lading,  on 
behalf  of  the  charterers,  and  refused  to  pay  the  primage.  The 
master  sued  for  it,  but  admitted  that  by  his  agreement  with  the 
shipowner  he  received  a  fixed  salary,  which  included  all  charges 

(70  The   Barcore,  65    L.  J.,  P.   97;  (in)  Charleton  v.  Cotesworth,  (1824) 

(1896)  P.  29i.  K.  &  M.  175. 

(0  Best  i:  Saunders,  (1828)  7  L.  J.  (»)  Per    Lord    Tenterden,   (1828)    7 

(0.  S.),  K.  B.  50 ;  M.  &  JI.  208  ;  3  M.  &  L.  J.  (o.  s.),  K.  B.  50  ;  M.  &  M.  p.  212. 

B'  i-  (o)  (1878)  3  C.  P.  D.  il9. 
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Sect.  587.  and  allowances,  and  that  if  he  recovered  the  primage  he  would 
have  to  account  for  it  to  the  owner.  Held,  that  neither  owner 
nor  master  was  entitled  to  primage. 

"  Average  "  in  the  bill  of  lading  denotes  a  share  of  certain 
expenses  which  are  by  usage  borne  partly  by  the  ship  and  partly 
by  the  cargo,  such  as  the  expenses  of  towage,  beaconage,  &c.  [jj). 

To  ivhom  Payable. 

Generally  to         588.  The  freight  is  payable,  primarily,  to  the  person  with 
of  contract.""^  whom  the  contract  was  made :  that  is,  generally,  to  the  person 
who  owned  the  ship  at  the  time  of  contracting. 

But  the  owner  who  made  the  contract  may  have  sold  or 
assigned  the  ship,  or  the  freight,  after  the  contract  was  made ;  or 
he  may  have  been  owner  subject  to  a  mortgage  upon  her.  Hence 
questions  sometimes  arise  as  to  who  is  entitled  to  the  freight. 
And  as  between  owner  and  charterer  also,  where  goods  have 
been  shipped  by  third  persona,  questions  may  arise  as  to  whether 
the  freight  payable  on  those  goods  is  due  to  the  owner  or  to  the 
charterer. 
Consignee  If  ckims  for  the  freight  are  made  upon  the  shipper,  or  con- 

piead™  ^^'  signee,  by  more  than  one  person,  and  actions  are  brought  or 
threatened  against  him  for  it,  he  may  interplead  and  so  avoid 
the  difficulty  of  deciding  between  the  claimants. 

But  these  questions  sometimes  arise  upon  a  detention  of  the 
goods  under  a  claim  of  lien  for  the  freight ;  or  after  payment 
has  been  made  to  one  person.  It  is  therefore  necessary  to  dis- 
cuss shortly  the  positions  of  the  persons  who  may  raise  conflicting 
claims.  The  points  involved  are,  however,  rather,  questions  in 
the  law  of  partnership  and  the  law  of  assignments. 

Payment  to  ■        ^89.  Usually  the  master  represents  the  owner  ;  and  payment 
master.  ^f  freight  to  him  when  due  is  effectual  as  against  a  claim  by  the 

owner ;  unless  made  after  notice  from  the  owner  not  to  pay  to 
him  {q).  Perhaps,  however,  this  would  not  be  so  at  the  port  at 
which  the  owner  or  ship's  husband  manages  the  business  of  the 
ship  :  or  where  there  is  a  known  course  of  business  for  the  freight 

il))  Abb.    (5th),    272 ;    (13tli),   531  ;  lOi ;   3  B.  &  C.  647 ;  Guion  v.  Trasls, 

Maol.  (Srd),  4.50,  533.  (1860)  29  L.  J.,  Ch.  337  j-l  De  G.  F.  & 

iq)  Per  Abbott,  C.  J.,  in  Atkinson  c.  J.  373. 
Cotesworth,  (1826)  3  L.  J.  (o.  s.),  K.  B. 


FREIGHT.  761 

to  be  paid  to  the  agents  of  the  ship.  And  if  the  owner  appoints  Sect.  589. 
an  agent  to  collect  the  freight  the  master's  authority  to  do  so  is 
superseded  (r).  The  master  is  not  entitled  to  claim  the  freight 
as  against  the  owner ;  although  money  may  be  due  to  him  from 
the  owner  for  wages,  or  for  disbursements  on  the  ship's 
account  (s).  He  has  no  charge  upon  the  freight  for  those  claims, 
such  as  to  entitle  him  to  possession  of  it  (t) :  though  he  has  a 
maritime  lien  for  them  which  is  enforceable  against  ship  and 
freight,  by  legal  process  (m). 

The  master  may  sue  for  the  freight  when  the  contract  was  made 
with  him  (x).  In  Brouncker  v.  Scott  (,(/)  Lord  Mansfield  said  : 
"  How  long  ago  it  is  since  an  action  brought  by  a  captain  of  a 
ship  for  freight  was  first  entertained,  I  do  not  know  ;  but  it  is 
observable  with  reference  to  that  species  of  actions,  that  the  bill 
of  lading  usually  specifies  'that  the  captain  is  to  deliver  the 
goods  on  payment  of  the  freight,'  and  if  he  delivers  them  without 
such  payment,  he  becomes  liable  to  his  owner  for  so  doing ;  it 
has  been  held,  therefore,  that  he  may  maintain  an  action  against 
the  consignee  upon  an  implied  promise  to  pay  the  freight,  in 
consideration  of  his  letting  the  goods  out  of  his  hands  before 
payment "  {z). 

And  where  the  master  sued  for  freight  under  a  charter-party_ 
made  with  himself,  it  was  held  to  be  no  defence  that  the  ship- 
owner was  indebted  to  the  defendant,  and  that  the  defendant 
claimed  to  set  that  debt  off  against  the  freight,  the  master  being 
only  an  agent  and  trustee  for  the  owner  (a).  For  there  was  no 
such  right  of  set-off  at  common  law  ;  and  the  case  did  not  fall 
within  the  statute  which  enables  "  mutual  debts  between  the 
plaintiff  and  the  defendant "  to  be  set  one  against  the  other  (b). 

00  The  Edmond,  (1861)    29    L.  J.,  A.  C.  38  ;  7  Asp.  M.  C.  284  ;  The  Eipon 

Adm.  76 ;  30  L.  J.,  Adm.  128  ;  Lush.  58,  City,  66  L.  J.,  P.  110  ;  (1897)  P.  226. 

211.  (a)  Cf.  Cawthron  i\  Triokett,  (1864) 

(«)  Smith  r.  Plummer,  (1818)  1  B.  &  33  L.  J.,  C.  P.  182  ;  15  C.  B.  (N.  s.)  754  ; 

Aid.  575 ;  Atkinson  r.  Cotesworth,  (1825)  Priestley  r.  Fernie,  (1865)  34  L.  J.,  Ex. 

3  L.  J.  (0.  s.),  K.  B.  104  ;  3  B.  &  C.  647  ;  172  ;  3  H.  &  C.  977. 

5  D.  &  K.  552  ;  1  C.  &  P.  339  ;  Gibson  ii.  (j^)  (1811)  4  Taun.  1. 

Ingo,  (1847)67E.  K.  1103;6Hare,  112.  (2)  Cf.    Shields    u.   Davis,    (1815)   6 

(0  Ibid.    But  see  Bristow  r.  Whit-  Taun.  65;  +.Camp.  119. 

more,  (1861)  31  L.  J.,  Ch.  467  ;  11  E.  E.  (a)  Isberg  r.  Bowden,  (1853)  22  L.  J. 

781 ;  9  H.  L.  C.  391  ;  White  r.  Baring,  Ex.  322  ;  8  Ex.  852. 

(1801)  4  Esp.  22.  (J)  2  Geo.  II.  c.  22,  s.  13  ;  8  Geo.  11. 

00  M.  S.  Act,  1894,  8.  167.    Cf.  The  c.  24.     See  now  Judicature  Act,  1873, 

,te,  62  L.  J.,  P.  C.  17  ;  (1893)  g.  24 ;  E.  S.  C.  1883,  Ord.  XIX.  r.  3. 
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Sect.  589. 


Where  there 
are  several 
owners. 


Eights  o£ 
part-owners 
inter  se. 


But  in  Eepetto  v.  Millar's  Karri,  &c.  Forests  (c),  where  the 
master  had  signed  bills  of  lading  in  accordance  with  a  clause 
in  a  charter  made  by  the  owner,  it  was  held  that  he  could  not 
sue  the  charterers  for  freight  under  the  bills  of  lading,  although 
they  had  taken  delivery  of  the  cargo.  His  signature  was  merely 
g,s  servant  of  the  shipowner. 

690.  Where  there  are  several  part-owners  in  the  ship  they  are 
entitled  to  the  freight  jointly,  and  usually  they  appoint  a 
managing  owner  or  ship's  husband  who  represents  them  all, 
and  can  give  valid  discharges  for  the  freight  (c?). 

With  regard  to  the  rights  of  the  part-owners  among  themselves, 
the  rule  of  law  is,  that  the  earnings  of  the  ship  are  to  be  dealt 
with  according  to  the  rules  relating  to  partnership  (e).  The 
co-owners  are  tenants  in  common,  not  partners  in  the  ship,  but 
the  earnings  are  treated  on  the  footing  of  a  partnership.  So 
that  the  expenses  of  fitting  out  the  ship  for  the  adventure, including 
repairs  done  to  her  with  a  view  to  that  adventure,  must  be  deducted 
before  a  division  of  the  earnings  is  made  (/). 

As  the  expenses  of  the  voyage  have  usually  been  incurred  by 
the  managing  owner  or  ship's  husband,  it  may  generally  be  said 
that  he  is  the  person  to  whom  the  freight  ought  to  be  paid.  He 
has  not,  however,  any  charge  upon  it  {g),  but  only  a  right  to 
retain  his  advances  on  the  ship's  account  out  of  it,  when  it  comes 
to  his  hands.  So  that  he  cannot  (apart  from  special  powers) 
make  a  valid  assignment  of  the  freight,  even  though  the  ship  be 
indebted  to  him  at  the  time  {h). 

In  Guion  v.  Trask  (i)  the  ship's  husband,  and  major  owners,  of 
an  American  ship  had  assigned  the  whole  of  the  freight  which 
would  be  coming  to  the  ship  on  her  then  next  voyage,  as  security 
for  an  advance.  The  vessel  took  a  cargo  of  cotton  from  Mobile  to 
Liverpool,  and  freight  became  payable  there  to  a  larger  amount 


(tf)  70  L.  J.,  K.  B.  561 ;  (1901)  2  K.  B. 
306  ;  9  Asp.  M.  C.  215  ;  supra,  s.  47. 

(rf)  See  supra,  Chap.  II. 

(e)  Green  v.  Brlggs,  (1848)  67  E.  E. 
1219  ;  17  L.  J.,  Ch.  323  ;  6  Hare,  395  ; 
Holderness  ...  Shackels,  (1828)  7  L.  J. 
(0.  s.),  K.  B.  80  ;  8  B.  &  C.  612  ;  3  M.  & 
E.  25. 

(/)  Green  c.  Briggs,  (1848)  17  L.  J., 
Ch.  323  ;  67  E.  E.  1219  ;  6  Hare,  395  ; 
Holdei-ness  v.  Shackels,  (1828)  7  L.  J. 


(O.  S.),  K.  B.  80  ;  8  B.  &  C.  612  ;  3  M.  & 
K.  25. 

(^)  Cf.  Gibson  *•.  Ingo,  (1847)  67 
E.  E.  1103  ;  6  Hare,  112. 

(/()  Beynon  ,■.  Godden,  (1878)  48 
L.  J.,  Ex.  80  I  3  Ex.  D.  263 ;  Guion  r. 
Trask,  (1860)  29  L.  J.,  Ch.  337  ;  4.5  E.  R. 
403  ;  1  De  G.  F.  &  J.  373.  Cf.  Burn  v. 
Herlofson,  (1887)  6  Asp.  M.  C.  126. 

(i)  (1860)  29  L.  J.,  Ch.  337;  45  B.  E. 
403  ;  1  De  G.  F.  &  J.  373. 
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than  the  sums  advanced,  after  deducting  the  vessel's  necessary  Sect.  590. 
expenses.  The  master  (who  was  also  a  part-owner)  proceeded  to 
discharge  the  cargo  and  to  collect  the  freight ;  but  the  assignees 
of  the  freight,  fearing  he  would  apply  the  proceeds  to  a  further 
adventure,  obtained  an  injunction  restraining  him  from  receiving 
it.    On  appeal  this  injunction  was  discharged. 

It  appeared  that,  according  to  the  ordinary  practice  of  the 
owners,  the  ship  would  return  to  America  in  ballast,  unless  she 
could  be  advantageously  chartered.  The  master  alleged  it  to  be 
his  intention  to  procure  a  return  cargo  of  salt,  which  would 
serve  as  ballast.  The  Court  of  Appeal  said  that  the  legal  right 
to  collect  the  freight  was  in  the  master ;  that  the  ship's  husband 
had  no  right,  as  against  the  other  owners,  to  assign  the  whole 
freight,  and  that  the  voyage  was  not  terminated,  and  the  profit 
earned  might  be  lost  in  the  further  prosecution  of  the  joint 
adventure.  But  the  injunction  was  only  dissolved  upon  the 
master  giving  an  undertaking  not  to  employ  the  moneys  received 
by  him  otherwise  than  in  the  employment  of  the  ship  in  its  due 
and  ordinary  course. 

A  mortgagee  of  the  shares  of  a  part-owner  stands  in  the  position  Mortgagee  of 
of  the  mortgagor  towards  the  other  part-owners,  in  regard  to  the  ^  ^'^^^' 
division  of  the  freight,  and  can  only  claim  his  share  subject  to  the 
deduction  of  expenses  (k).    And  the  same  is  true  of  one  who  holds 
an  assignment  of  the  freight  which  may  accrue  on  the  shares  of 
a  part-owner  (I) . 

591.  Where  the  ship  has  been  sold  after  the  contract  of  carriage  Upon  sale  of 
has  been  made,  the  right  to  the  freight  passes  to  the  purchaser  (?)i).  passes^to^pur- 
The  "  freight  follows  as  an  incident  to  the  property  in  the  ship  "  ;  chaser. 
and  the  owner  of  the  goods  must  generally  pay  it  to  him  who  is 
owner  of  the  ship  at  the  time  when  the  payment  becomes  due  (re) . 

In  Lindsay  v.  Gibbs  (m) ,  the  owner  of  a  ship  chartered  her,  and 
afterwards,  in  June,  1854,  sold  her,  and  executed  bills  of  sale  for 

C/0  Cato  (.  Irving,  (1852)  21   L.  J.,  692;  52  E.  R.  1209  ;  22  Beav.  522. 

Ch.  675  ;  6i  E.  E.  1084  ;  5  De  G.  &  S.  (»0  Lindsay  v.  Gibbs,  (1859)  28  L.  J., 

210;    Alexander   t:    Simms,   (1854)   23  Ch.  692;  52  E.  K.  1209  ;  22  Beav.  522 

li.  J.,  Ch.  721  ;  43  E.  K.  791  ;  6  De  G.  Morrison  v.  Parsons,  (1810)  2  Taun.  407 

M.  &  G.  57.     Cf.  Japp   u.   Campbell,  Case  v.  Davidson,  (1816)  5  M.  &  S.  79 

(1887)  57  L.  J.,  Q.  B.  79.  2  B.  &  B.  379. 

(0  Green  v.  Briggs,  (1848)  17  L.  J.,  (m)  See    per  Lord    EUenborough    in 

Ch.  323 ;  67  E.  E.  1219  ;  6  Hare,  395  ;  Case  v.  Davidson.    But  see  per  Brett, 

Lindsay  v.  Gibbs,  (1859)  28  L.  J.,  Ch.  M.   E.,    in    Sea    Ins.    Co.   ».  Hadden, 
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Sect.  591. 


Freight 
belongs  to 
mortgagee  of 
ship  on  his 
taking  posses- 
sion, but  not 
before. 


the  shares.  The  assignees  of  twenty-four  sixty-fourths  registered 
their  transfer  shortly  after ;  but  the  transfer  of  the  remainder 
remained  unregistered  until  January,  1855.  Meanwhile,  in 
December,  1854,  the  original  owner  assigned  the  charter-party 
freight  to  the  plaintiffs,  and  they  gave  notice  of  this  to  the 
charterers.  It  was  held,  that  an  assignment  of  shares  in  a 
vessel  includes  the  earnings  which  may  be  attributable  to  those 
shares,  although  the  word  "freight"  may  not  be  mentioned. 
The  assignees  of  the  freight  were,  therefore,  not  entitled  to  the 
freight  belonging  to  the  twenty-four  sixty-fourths.  But  they 
were  entitled  to  that  belonging  to  the  forty  sixty-fourths ;  for  the 
purchasers  of  those  shares  could  only  be  regarded  as  owners  from 
the  time  of  registering. 

This  distinction  between  transfers  which  have,  and  have  not, 
been  registered  would  not  now  arise,  under  the  Merchant  Shipping 
Act,  1894.  For  though  a  purchaser  is  required,  by  s.  26  of  that 
Act,  to  register  his  transfer,  its  validity  is  not  made  to  depend 
upon  the  registration.  Nor,  generally,  would  the  neglect  to 
register  give  a  subsequent  assignee  of  the  freight  any  equity  to 
it,  as  against  the  transferee  of  the  ship.  And  that  is  so,  although 
the  transfer  of  the  ship  be  to  a  mortgagee  only,  if  he  has  taken 
possession  of  her  (o). 

The  contract  to  pay  freight,  however,  is  not  transferred  to  the 
new  owner  by  the  sale  of  the  ship ;  so  that  he  could  not  formerly 
sue  for  it  in  his  own  name  (p). 

But  payment  to  the  person  beneficially  entitled  is  a  sufficient 
discharge  to  the  consignee  (q). 

592.  Where  the  ship  is  mortgaged  only,  the  mortgagee  does  not 
thereby  acquire  the  right  to  accruing  freight,  unless  he  also  takes 
possession  of  the  ship.  A  sale  carries  the  right  to  all  accruing 
freight  from  the  time  of  assignment ;  a  mortgage  only  from  the 


(1884)  13  Q.  B.  D.  706,  at  pp.  713,  716. 
In  Stephenson  v.  Dowson,  (1810)  10 
L.  J.,  Ch.  93  ;  49  E.  K.  135  ;  3  Beav. 
342,  it  was  held  that  the  right  to  the 
freight  under  a  charter-party  did  not 
pass  to  the  legatee  of  the  ship.  The 
charter-party  had  been  made  after  the 
will,  and  the  voyage  was  not  completed 
until  after  the  testator's  death. 

(())  See  the  judgment  of  C.  P.  Div.  in 
Keith  r.  Burrows,  (1876)  45  L.  J.,  C.  P. 


876  :  1  C.  P.  D.  722.  Cf.  s.  56  of  M.  S. 
Act,  1894. 

U})  Splidt  r.  Bowles,  (1808)  10  East, 
279  ;  Morrison  v.  Parsons,  (1810)  2  Taun. 
407.  Cf.  Eusden  v.  Pope,  (1868)  37 
L.  J.,  Ex.  137  ;  L.  E.,  3  Ex.  269.  See 
now  Judicature  Act,  1873,  s.  24  (1)  ; 
Gaudy  v.  Gandy,  (1882)  51  L.  J.,  Adm. 
41  ;  7P.  D.  168;  30  Oh.  D.  57. 

(j)  Morrison  r.  Parsons,  stqira. 
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time  of  taking  possession  (r).    And  that  is  so,  whether  the  mort-    Sect.  892. 
gage  was  made  before  or  after  the  voyage  commenced  (?•) . 

When,  however,  a  mortgagee  has  taken  possession  of  the  ship 
he  takes  the  right  to  all  the  freight  which  is  then  accruing  (s). 
^'And  it  he  finds  any  cargo  on  board  in  respect  of  which  the 
freight  has  accrued,  and  on  which  the  mortgagor  has  a  lien  for 
the  freight,  the  mortgagee  succeeds  to  that  lien,  and  can  enforce 
it  in  a  court  of  law"(<).  But  freights  which  have  become 
payable,  and  have  been  received  by  the  mortgagor  before  posses- 
sion taken,  although  for  the  voyage  then  current,  cannot  be 
recovered  from  him  by  the  mortgagee  (w).  And  collection  of  the 
freight  by  an  agent  for  shareholders  in  a  ship  bars  the  claim  of  a 
mortgagee  of  shares,  though  the  freight  may  not  have  been 
divided  among  the  shareholders  (a;). 

Further,  a  mortgagee  does  not  by  taking  possession  become 
entitled  to  freights  of  previous  voyages  which  remain  unpaid  (y). 

While  the  mortgagor  continues  in  possession  of  the  ship,  he 
has  full  control  over  her  employment.  He  may  let  her  lie  idle, 
or  employ  her  in  carrying  goods  on  his  own  account ;  or  may 
contract  to  carry  at  such  rates  of  freight  as  he  may  choose.  And 
the  mortgagee  on  taking  possession  is  not  entitled  to  anything 
more  than  has  been  reserved  by  the  contracts  so  made  (z). 

"  When  a  mortgagee  takes  possession  he  becomes  the  master 
or  owner  of  the  ship,  and  his  position  is  simply  this :  from  that 
time  everything  which  represents  the  earnings  of  the  ship,  which 

(?■)  Chiunery  «.  Blackburne,  (1784)  1  923  ;  L.  E.,  3  Oh,  597. 

H.  Bl.  117,  n.  ;  3  Dougl.  391  ;  Gardner  («)  Willis  r.  Palmer,  (1860)  29  L.  J., 

V.  Cazenove,  (1856)  26  L.  J.,  Ex.  17  ;  1  C.  P.  194  ;  7  0.  B.  (N.  s.)  340. 

H.  &  N.  423  ;  per  Hellish,  L.  J.,  in  Keith  («)  Essarts  v.    Whinney,  (1903)  88 

f.  Burrows,  (1877)  46  L.  J.,  C.  P.  452  ;  L.  T.  191  ;  9  Asp.  M.  C.  363. 

2  0.  P.  D.  163 ;  and  per  Lord  Cairns,  (y)  Shillito  v.  Biggart,  72  L.  J., 
S.  C,  (1877)  46  L.  J.,  C.  P.  801  ;  2  A.  C.  K.  B.  294  ;  (1903)  1  K.  B.  683  ;  9  Asp. 
«36.    But  cf.  the  judgments  in  Eusden  M.  C.  396. 

V.  Pope,  (1868)  37  L.  J.,  Ex.  137  ;  L.  E.,  (:;)  Keith  v.  Burrows,  (1877)  46  L.  J., 

3  Ex.  269  ;  and  Wilson  v.  Wilson,  (1872)  C.  P.  801  ;  2  A.  C.  636  ;  Mercantile  Banlc 
41  L.  J.,  Ch.  423  ;  L.  E.,  14  Eq.  32.  '«•  Gladstone,  (1868)  37  L.  J.,  Ex.  130  ; 

(s)  Kerswill  v.  Bishop,  (1832)  1  L.  J.,  L.  E.,  3  Ex.  233  ;  Brown  v.  North,  (1852) 

Ex.  227 ;  2  C.  &  J.  529  ;  Gumm  v.  Tyrie  22  L.  J.,  Ex.  49  ;  8  Ex.  1  ;  Alexander  v. 

(1865)  33  L.  J.,  Q.  B.  97;   34   L.  J.,  Simms,  (1854)  23  L.  J.,  Ch.    721;  43 

Q.  B.  124  ;  4  B.  &  S.  680  ;  6  B.  &  S.  299  ;  E.  B.  791 ;  5  De  G.  M.  &  G.  57  ;  Collins 

Japp  V.  Campbell,  (1887)  57  L.  J.,  Q.  B.  ".  Lamport,  (1864)  34  L.  J.,  Ch.   196. 

'^"^  As  to  the  efEeot  of  assignments  of  freight 

(0  Per  Hellish,  L.  J.,  Keith  v.  Bur-  as  against   the    mortgagee,   see  infra, 

rows,  (1877)  2  C.  P.  D.  at  p.  165.     Cf.  s.  597. 
Brown  v.  Tanner,  (1868)  37  L.  J.,  Ch. 
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Sect.  592.  had  not  been  paid  before,  must  be  paid  to  the  person  who  then 
is  the  owner,  who  is  in  possession.  The  owner  then  in  posses- 
sion happens  to  be  the  mortgagee,  and  it  is  in  consequence  of  his 
filling  that  position,  and  not  by  virtue  of  any  contract  or  any 
antecedent  right,  that  he  becomes  the  person  entitled  to  receive 
the  freight.  But  that  right  again  is  itself  checked  by  another 
consideration.  All  that  he  can  receive  is  that  which  the  ship 
was  in  the  course  of  earning,  either  by  way  of  express  contract^ 
or,  which  is  the  same  thing,  by  carrying  goods  upon  a  quantum 
meruit "  (a). 

Charterer's  ^^3.  In  Tanner  V.  Phillips  (&),  it  was  held  that  a  mortgagee  of 

d^\*  *d  ^^'  ^  chartered  ship,  on  taking  possession,  was  entitled  to  the  charter 
as  against  freight,  without  deducting  sums  which  the  charterers  had 
advanced  to  the  captain  abroad  for  disbursements ;  though  they 
had  at  the  time  no  notice  of  the  mortgage.  The  charter-party 
had  stipulated  that  the  charterers  should  make  advances,  not 
exceeding  1501.,  on  account  of  freight,  and  that  the  balance  of 
the  freight  should  be  paid  on  delivery.  But  the  charterers  had 
actually  made  advances  to  the  captain  beyond  the  150?.,  both  at 
the  loading  port,  and  at  the  port  of  discharge,  for  the  ship's  pur- 
poses, before  they  received  notice  of  the  mortgage.  Bacon,  V.-C, 
held  that  the  whole  freight  was  payable  to  the  mortgagee  on  his 
taking  possession,  without  deduction  of  anything  but  the  1501.  (c). 
On  the  same  principle  it  has  been  held  in  the  United  States 
that  advances  on  account  of  freight  stipulated  for  by  the  charter- 
party,  might  be  deducted  as  against  the  mortgagee  on  his  taking 
possession  ;  but  not  advances,  even  for  necessary  disbursements, 
made  to  the  master,  though  on  the  terms  that  they  were  to  be 
deducted  from  the  freight.  The  mortgagors  while  still  in  posses- 
sion, might  have  agreed  with  the  charterers  so  to  vary  the  charter- 
party,  and  the  mortgagees  would  have  been  bound,  but  their 
master  had  no  authority  (<Z)  to  alter  the  charter-party  stipulations 
relating  to  the  payment  of  freight. 

Position  of  ^^*'  ^^^^^  there  are  several  mortgages  of  the  ship  they  rank 

mortgagee        according  to  the  dates  at  which  they  were  registered,  not  according 

subsequent  to  u                 a                                          a 

the  tirst.                (a)  Per  Lord  Calms,  (1877)  2  A.  C,  Gabriel,  (1863)  8  L.  T.  502  ;  4  B.  &  S.  243. 

p.  646.  (d")  Merchant  Banking  Co.  v.  Cargo  of 

(6)  (1872)  42  L.  J.,  Ch.  125.  Afton,  (1904)  184  Fed.  Rep.  727,  revers- 

(c)  Cf.  The  Salacia,  (1862)  32  L.  J.,  ing,  (1903)  125  Fed.  Rep.  258.     Cf.  El 

Adm.  43.  Infra,  s.  598.  But  see  Wilson  v.  Argentino,  (1909)  P.  236  ;  25  T.  L.  R.  518. 


cient  posses- 
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to  the  dates  at  which  they  were  made  (e).  And  the  right  of  the  Sect.  594. 
mortgagees  to  the  freight  follows  the  same  rule.  A  second  or 
subsequent  mortgagee  may  perfect  his  right  to  the  freight  by 
taking  possession,  subject  to  the  rights  of  the  prior  incumbrancers. 
"Although  a  second  mortgagee  has  no  legal  as  distinguished 
from  equitable  right  to  possession,  and  although  he  cannot  take 
possession  as  against  a  first  mortgagee,  yet  as  against  all  other 
persons  he  has  a  right  to  take  possession,  and  can  enforce  such 
right  if  necessary  by  obtaining  the  appointment  of.a  receiver  "(/). 

595.  In  order  to  be  able  to  claim  the  freight  the  mortgagee  of  what  is  suffi- 
the  ship  must  have  taken  possession  of  her,  or  done  something 
equivalent.  It  is  not,  however,  necessary  that  the  possession 
should  have  been  taken  before  or  during  the  continuance  of  the 
voyage.  Where  the  freight  is  payable  on  delivery  it  is  enough  if 
possession  be  taken  before  the  cargo  is  delivered  (g).  But  posses- 
sion after  the  cargo  has  been  delivered,  though  before  the  freight 
has  been  paid,  will  not  suffice  (h). 

In  Brown  v.  Tanner  (i),  the  mortgagee  only  took  possession 
alter  the  greater  part  of  the  cargo  had  been  delivered.  It  was 
held  that  that  was  sufficient  to  entitle  him  to  the  whole  charter 
freight,  as  against  one  to  whom  that  freight  had  been  assigned 
by  the  shipowner.  The  Court  considered  that,  under  the  particu- 
lar charter,  the  freight  did  not  become  due  to  the  owner  until  the 
delivery  was  absolutely  completed,  and  therefore  that  the  mort- 
gagee who  had  taken  possession  before  complete  delivery  could 
demand  the  whole  freight.  Perhaps  the  same  result  would  have 
followed,  apart  from  that  construction  of  the  charter-party,  under 
the  doctrine  that  the  mortgagee  became  entitled  to  the  lien  for 
the  freight  which  the  owner  still  had  (k). 

If  the  vessel  is  at  sea  it  is  enough  for  the  mortgagee  to  give 
notice  to  the-  charterers  or  consignees,  before  the  freight  becomes 
payable,  demanding  payment  to  himself ;  provided  he  takes 

(e)  M.  S.  Act,  189i,  s.  33.  (1847)  67  E.  E.  1103  ;  6  Hare,  112.     Cf. 

(/)  Keith  1).  Burrows,  (1876)  1  0.  P.  D.,  Alexander  v.  Simms,  (1854)  23  L.  J.,  Ch. 

p.   736.     And    see    Liverpool    Marine  721 ;  43  E.  K.  791 ;  5  De  G.  M.  &  G.  57. 

Credit  Co.  v.  Wilson,  (1872)  41  L.  J.,  (A)  Chinnery   i:   Blackburne,  (1784> 

Ch.  798  ;  L.  E.  7  Ch.  507.    Cited  infra,  1  H.  Bl.  117,  n.  ;  3  Dougl.  391. 

B.  597.  (i)  (1868)  37  L.  J.,  Ch.  923;  L.  E., 

(?)  Cato  V.  Irving,  (1852)  21  L.  J.,  Ch.  3  Ch.  597. 

675  ;  64  E.  K._1084  ;  5  De  G.  &  S.  210  ;  (*)  Keith  v.  Burrows,  (1877)  46  L.  J., 

Eusden  v.  Pope,  (1868)  37  L.  J.,  Ex.  C.  P.  452,  801 ;  2  C.  P.  D.  163  ;  2  A.  C. 

137  ;  L.  E.,  3  Ex.  269 ;  Gibson  v.  Tngo,  636. 


768 


THE   DELIVERY. 


shares. 


Sect.  595.    possession  of  the  ship  afterwards,  as  soon  as  an  opportunity 
offers  (0- 

In  Eusden  v.  Pope  (Z),  the  ship  was  chartered  for  a  voyage  from 
Liverpool  to  the  Brass  Eiver,  at  a  freight  which  was  payable,  in 
part,  five  days  after  sailing,  "and  the  remainder  on  the  true 
delivery  of  the  cargo  in  cash  on  receipt  of  the  captain's  advice  of 
delivery."  The  mortgagee  applied  to  the  owners  (mortgagors) 
for  the  freight  payable  in  advance,  both  before  and  after  it  was 
paid  by  the  charterers,  but  did  not  get  it.  The  vessel  arrived  at 
the  Brass  Eiver  on  May  1st,  and  was  discharged  by  the  18th;  but 
advice  of  delivery  was  not  received  by  the  owners  and  charterers 
until  July  3rd.  On  May  24th  the  mortgagee  gave  notice  to  the 
charterers  of  his  mortgage,  and  claimed  the  balance  of  the  freight; 
and  on  the  ship's  return  to  England  he  took  possession  of  her. 
It  was  held  that  he  was  entitled  to  the  balance  of  freight  (Bram- 
well,  B.,  dissenting). 
Mortgagee  of  When  the  mortgage  is  not  of  the  whole  ship,  but  of  shares  in 
her,  the  mortgagee  may  entitle  himself  to  the  portions  of  the 
freights  which  accrue  to  those  shares,  by  giving  notice  to  the 
owners  who  are  in  possession  of  the  ship  that  he  requires  pay- 
ment of  them  to  himself ;  or  by  other  acts  equivalent  to  taking 
possession  of  the  shares  (vi).  In  Beynon  v.  Godden  (?i),  it  was 
held  that  where  the  mortgagees  had  joined  with  the  owners  of 
other  shares  in  the  ship  in  appointing  a  new  ship's  husband  in 
place  of  the  mortgagor,  they  had  effectually  intervened  so  as  to 
entitle  themselves  to  the  freight  to  be  earned. 

In  Japp  V.  Campbell  (o),  the  mortgagees  of  sixty-two  sixty- 
fourth  shares  in  a  ship  from  the  master,  who  also  acted  as  ship's 
husband,  took  possession  of  the  ship  before  the  cargo  was  delivered, 
and  gave  notice  to  the  consignees  to  pay  the  freight  to  them.  It 
was  held  that  they  were  entitled  to  receive  the  gross  freight  as 
against  one  who  had  obtained  judgment  against  the  master  for 
supplies  to  the  ship,  and  had  attempted  to  attach  the  freight 
by  a  garnishee  order.  Being  in  possession,  and  holding  the 
majority  of  the  shares,  they  were  in  a  position  to  demand  the 

(0   Eusden  v.  Pope,  (1868)  37  L.  J.,  L.  J.,  Ch.  675  ;  64  E.  E.  1084  ;  5  De  G. 

Ex.  137  ;  L.  E.,  3  Ex.  269 ;  Wilson  v.  &  S.  210. 

Wilson,  (1872)  41  L.  J.,  Ch.  423 ;  L.  E.,  (»)  (1878)  48  L.  J.,  Ex.  80  ;  3  Ex.  D. 

14  Eq.   32.     Cf.  The  Beuwell  Tower,  263. 
<1895)  72  L.  T.  664.  (o)  (1887)  57  L.  J.,  Q.  B.  79. 

(m)  See   Cato   v.    Irving,  (1852)  21 


assignees. 
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whole    freight,  and  to  forbid   any   other   person   from   receiv-     Sect.  595. 
ing.  it. 

596.  The  freight  may  be  assigned,  separately  from  the  ship.  Assignment 
before  it  has  been  earned,  or  even  contracted  for  ( p) ;  and  the  °*  ^'^^'g'^'- 
freighter  cannot  safely  pay  it  to  the  shipowner  after  receiving 
notice  of  the  assignment. 

As  between  assignor  and  assignee  an  assignment  of  freight 
takes  effect  at  once,  and  does  not  depend  upon  the  assignee 
taking  possession  of  the  ship,  or  giving  notice  to  those  who 
are  liable  to  pay.  If  the  freight  be  received  by  the  owner 
the  assignee  may  claim  it  from  him  (q). 

Apart  from  the  Judicature  Act,  1873,  s.  25  (6),  an  assignment  Several 
of  freight  gives  only  an  equitable  interest  to  the  assignee.  By 
that  Act,  where  an  absolute  assignment  of  freight  which  has  been 
contracted  for  is  made  by  writing  under  the  hand  of  the  assignor 
(not  purporting  to  be  by  way  of  charge  only),  and  express  notice 
in  writing  has  been  given  to  the  person  from  whom  the  assignor 
would  have  been  entitled  to  claim  the  freight,  the  assignment  is 
effectual  in  law  to  transfer  the  legal  right  to  the  freight  from  the 
date  of  such  notice  (r).  But  the  Act  expressly  provides  that  the 
legal  transfer  of  the  right  to  the  freight  is  to  be  subject  to  all 
equities  which  would  have  been  entitled  to  priority  over  the  right 
of  the  assignee  if  the  Act  had  not  passed.  And  thus  the  order  in 
which  equitable  interests  take  priority  is  the  mate  rialquestion. 

Equitable  assignees  rank,  prima  facie,  in  the  order  of  their 
assignments;  but  a  subsequent  incumbrancer,  who  has  taken 
without  knowledge  of  an  earlier  assignment,  becomes  entitled  to 
the  prior  charge  if  he  first  gives  notice  of  his  claim  to  those  by 
whom  the  freight  is  or  will  be  payable  (s).     Or,  if  the  freight  has 

(y)  Leslie  r.  Guthrie,  (1835)  4  L.  J.,  the  effect  of  an  assignment  of  freight 

C.  P.  227  ;  1  Bing.  N.  C.  697  ;  Douglas  due  under  a  charter-party,  where  the 

«.  Russell,  (1833)  58  B.  E.  196 ;  i  Sim.  shipowners  were  jointly  interested  in 

524 ;  1  Myl.  &  E.  488.    But  ef.  Eobin-  the   adventure,   see  Boyd  v.  Mangles, 

son  V.  Macdonnell,  (1816)  5  M.   &  S.  (1849)  18  L.  J.,  Ex.  273  ;  3  Ex.  387. 

228.  (?■)  See  Jud.  Act,  1873,  s.  25,  sub-s.  (6)  ; 

An  assignment  of  the  freight  must  not  Brice  v.  Bannister,  (1878)  47  L.  J.,  Q.  B. 

be  confounded  with  an  assignment  by  a  722  ;  3   Q.  B.  D.  569  ;  Walker  i:  Old 

part  owner  of  his  shares   in  it.    The  Bradford  Bank,  (1884)  53  L.  J.,  Q.  B. 

part  owner  is  only  entitled  to  a  share  of  280;  12  Q.  B.  D.  511. 

the  surplus  after  discharging  expenses  :  («)  See  notes  to  Eyallu.Eowles,  (1749) 

supra,  s.  590.  2  Wh.  &  Tu.    Leading  Cases,  734,  p. 

(?)  Willis  V.  Palmer,  (1860)  29  L.  J.,  794  ;  Marchant  v.  Morton,  70  L.  J.,  K. 

C.  P.  194  ;  7  C.  B.  (N.  s.)  340.    As  to  B.  820 ;  (1901)  2  K.  B.  829  ;  Lake,  In  re, 

C— C.  3   D 
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Sect.  596.  jjgg^  pg^^^^  g^jjj^  jg  jjgj^  -Q  ^j.^gj.  |jy  gQjj^g  persoii  {c .Q . ,  &  Hiortgagee 
of  the  ship  in  possession  (i),  such  priority  may  be  acquired  by 
first  giving  notice  of  the  claim  to  the  trustee,  after  it  has  come 
to  his  hands.  A  notice  given  to  one  who  becomes  a  trustee  of 
the  freight  before  he  has  in  fact  received  it  will  not  have  the 
effect  of  changing  the  order  of  priority  given  by  the  dates  of  the 
assignment  (w). 

With  regard  to  assignments  oi  future  freights,  not  at  the  time 
contracted  for,  it  would  seem  that  notices  given  before  the  freight 
contract  has  actually  been  made  will  not  affect  priorities.  Until 
that  time  the  supposed  assignment,  of  the  future  freight,  merely 
confers  a  right  to  have  specific  performance  of  the  contract  to 
assign  when  a  right  to  freight  comes  into  existence. 


Priorities  of 
assignees  of 
freight  and 
assignees  of 
ship. 


697.  Difficult  questions  sometimes  arise  between  assignees  of 
the  freight  and  purchasers  or  mortgagees  of  the  vessel.  Where 
an  absolute  assignment  of  freight  has  preceded  a  sale  or  mort- 
gage of  the  vessel,  the  title  of  the  assignee  is  effectual  as  against 
the  subsequent  assignees,  either  of  ship  or  freight,  provided  the 
conditions  of  sect.  25  (6)  of  the  Judicature  Act,  1873,  are  satisfied. 
For  the  assignee  acquires  the  legal  title  to  the  freight  {x). 

But  in  cases  to  which  the  Judicature  Act  does  not  apply,  as  the 
assignment  of  freight  gives  only  an  equitable  interest,  it  is  liable 
to  be  defeated  by  the  legal  title  to  the  freight  acquired  by  a 
purchaser  or  mortgagee  of  the  vessel,  who  takes  without  notice  (?/). 
A  second  or  subsequent  mortgage  of  the  ship  will  not,  however, 
have  this  effect.  For  a  second  mortgagee  only  takes  an  equitable 
interest  in  the  freight,  and  will  therefore  be  postponed  to  a  prior 
equitable  assignee  of  that  freight  {z). 


Cavendish,  Ex  parte,  72  L.  J.,  K.  B.  117  ; 
(1903)  1  K.  B.  151. 

(t)  See  the  judgment  of  the  C.  P.  Div. 
in  Keith  -c.  Burrows,  (1876)  1  C.  P.  D. 
722,  p.  736. 

(m)  See  BuUer  v.  Pluntet,  (1861)  30 
L.  J.,  Ch.  641  ;  70  E.  E.  819 ;  IJ.  &  H. 
441 ;  Johnston  v.  Cox,  (1881)  50  L.  J., 
Ch.  216  ;  19  Ch.  D.  17  ;  16  Ch.  D.  571. 

(x)  Supra,  s.  596. 

(S/)  Wilson  V.  Wilson,  (1872)  41  L.  J., 
Ch.  423  ;  L.  E.,  14  Eq.  32. 

(/)  Liverpool  Marine  Credit  Co.  v. 
Wilson,  (1872)  41  L.  J.,  Ch.  798  ;  L.  E., 
7  Ch.  507 ;  The  BenweU  Tower,  (1895) 


72  L.  T.  664.  "  What  is  the  position  of 
a  second  mortgagee  of  a  ship  with 
respect  to  the  freight  ?  He  has  no  legal 
right  to  take  actual  possession,  and  can- 
not, therefore,  by  his  own  act  give  him- 
self that  which  is  equivalent  to  possession. 
But,  as  between  himself  and  the  mort- 
gagor, the  equitable  right  of  the  second 
mortgagee  is  the  same  as  the  legal  right 
of  the  first  mortgagee :  just  as  in  the 
case  of  land,  if  the  first  mortgagee 
declines  to  take  possession,  the  second 
mortgagee  may  obtain  a  receiver,  and  so 
have  the  possession  and  the  benefits  of 
the  possessory  right.    But  this  is  .to  .be 
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But  where  the  assignment  of  freight  takes  place  after  a  sale  of  Sect.  597. 
the  ship  it  cannot  avail,  for  the  right  to  the  accruing  freight 
passed  on  the  sale  (a).  And  though  an  assignment  of  freight 
made  after  a  mortgage  of  the  ship  is  effectual,  unless  the  mort- 
gagee takes  possession  before  the  freight  becomes  due,  still,  if 
the  mortgagee  does  take  possession,  the  assignment  of  freight 
does  not  avail  against  him  (&).  For  the  mortgagor  has  not 
power  to  prevent  the  mortgagee  from  taking  the  freight  if  he 
takes  possession  of  the  ship.  "  So  to  hold  would  enable  the 
mortgagor  to  deprive  the  mortgagee  of  the  whole  benefit  of  the 
security.  The  ship  might  be  chartered  for  several  years,  and 
the  freight  immediately  assigned  behind  the  back  of  the 
mortgagee  "  (c). 

And  the  mortgagee's  right  is  not  prejudiced  by  a  neglect  on 
his  part  to  register  his  mortgage  {d). 

598.  An  assignment  of  the  freight  does  not  take  away  the  right  Set-off  of 
of  the  freighter,  or  holder  of  the  bill  of  lading,  to  set  off  against 
it  debts  due  to  him  from  the  shipowner ;  provided  those  debts 
have  accrued  before  notice  of  the  assignment  of  the  freight  has 


understood  only  as  between  the  second 
mortgagee  and  the  mortgagor.  As 
regards  the  intervening  incumbrances, 
interests,  and  titles  of  every  kind  not 
requiring  registration,  the  respective 
positions  of  the  first  and  second  mort- 
gagees are  essentially  different,  arising 
from  the  essential  difference  between  a 
legal  and  an  equitable  title.  The  legal 
owner's  right  is  paramount  to  every 
equitable  charge  not  affecting  his  own 
conscience  ;  the  equitable  owner,  in  the 
absence  of  special  circumstances,  takes 
subject  to  all  equities  prior  in  date  to 
his  own  estate  or  charge.  The  Courts 
of  Equity,  in  appointing  a  receiving  at 
the  instance  of  an  equitable  incum- 
brancer, take  possession  in  fact  on 
behalf  of  all,  and  so  as  not  to  disturb 
any  legal  right,  or  interfere  with  equit- 
able priorities. 

"  If  there  be  a  legal  mortgage  of  a 
ship,  then  a  charge  on  the  freight,  then  a 
second  mortgage  of  the  ship,  the  second 
iriortgagee  of  the  ship  cannot  by  any 
act  of  his  oust  the  incumbrance  on  the 
freight.    And   if   the    first  mortgagee 


of  the  ship  takes,  under  these  circum- 
stances, possession  of  the  ship,  his 
possession  cannot  be  allowed  to  alter 
the  equities  of  the  parties.-  He  takes 
both  ship  and  freight  by  the  same  title  ; 
and,  there  being  one  equitable  owner  of 
the  ship,  and  another  equitable  owner  of 
the  freight,  as  between  those  equitable 
owners  his  charge  must  be  considered  as 
satisfied  pro  rata,  just  as  if  there  was  a 
first  mortgage  on  Whiteacre  and  Black- 
acre  belonging,  subject  to  that  mort- 
gage, to  several  owners."  Per  James, 
L.  J.,  (1872)  L.  K.,  7  Ch.  p.  511. 

(a)  Lindsay  v.  Gibbs,  (1859)  28  L.  J., 
Ch.  692  ;  52  E.  E.  1209  ;  22  Beav.  522 ; 
supra,  s.  591. 

(i)  Brown  v.  Tanner,  (1868)  37  L.  J. 
Ch.  923  ;  L.  E.,  3  Ch.  597  ;  Keith  u. 
Burrows,  (1876)  1  C.  P.  D.  722;  2 
C.  P.  D.  163,  at  p.  172.  Mortgagee  of 
shares  :  Beynon  v.  Godden,  (1878)  48 
L.  J.,  Ex.  80 ;  3  Ex.  D.  263. 

(o)  (1868)  L.  E.,  3  Ch.  at  p.  603. 

(d)  See  the  judgment  of  the  C.  P.  Div. 
"in  Keith  v.  Burrows,  (1876)  1  C.  P.  D. 
722,  at  pp.  733,  734. 

3   D   2 
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Sect.  598. 


Set-ofi  will 
not  defeat  a 
lien. 


Advances  of 
charterer  : 
bottom  I'y  on 
freight. 


been  given  to  hini(e).  Where  debts  have  accrued  after  such 
notice  they  cannot  be  set  off  (/),  unless  they  flow  out  of  and  are 
inseparably  connected  with  the  dealings  and  transactions  which 
also  give  rise  to  the  subject  of  the  assignment  (g). 

Where  a  lien  for  the  freight  is  available  a  set-off  will  not  defeat 
that.  In  Weguelin  v.  Cellier  (h)  the  goods  had  been  shipped  on 
behalf  of  the  shipowner  under  bills  of  lading  which  made  them 
deliverable,  subject  to  freight,  to  Thomson  &  Bonar,  who  made 
advances  by  accepting  bills  against  these  bills  of  lading.  The 
shipowner  assigned  the  freight  to  the  respondents,  and  they  gave 
notice  to  the  master,  and  to  Thomson  &  Bonar  before  the  bills 
were  due ;  and  also  gave  notice  to  the  Dock  Company  to  stop  the 
cargo  for  the  freight.  It  was  contended  that  Thomson  &  Bonar 
might  set  off  their  claims  against  the  freight,  and  so  defeat  the 
claim  of  the  respondents  to  it.  But  Lord  Chelmsford  said:  "The 
captain  of  The  Java  would  have  been  entitled,  if  not  bound,  to 
insist  upon  the  payment  of  the  freight  before  the  delivery  of  the 
cargo.  The  respondents  had  placed  a  stop  on  the  cargo  for  the 
freight,  and  they  had  given  to  Thomson  &  Bonar  notice  of  their 
title,  and  of  the  cargo  being  stopped  for  freight.  The  respon- 
dents had  therefore  a  lien  for  the  freight  which  Thomson  &  Bonar 
were  bound  to  discharge.  They  cannot  insist  that  this  obligation 
does  not  exist  because  money  is  due  to  them  from  the  person  who 
created  this  right  of  lien,  which  is  paramount  to  any  claim  which 
they  have  upon  the  cargo.  Nor  can  this  lien,  which  is  not  of  the 
nature  of  a  debt,  be  defeated  by  a  set-off,  which  can  only  be 
applicable  to  the  case  of  mutual  debts"  (i). 

In  The  Salacia  (k)  the  question  arose  whether  charterers  who 
had  made  advances  to  the  captain  for  ship's  disbursements  were 


(e)  Wilson  v.  Gabriel,  (1863)  4  B.  &  S. 
243;  8  L.  T.  502;  Campbell  v.  Thomp- 
son, (1816)  1  Stark.  490 ;  Eoxburghe  v. 
Cox,  (1881)  50  L.  J.,  Ch.  772;  17  Ch.  D. 
520.  But  see  Tanner  v.  Phillips,  (1872) 
42  L.  J.,  Ch.  125. 

(/)  Weguelin  v.  Cellier,  (1873)  42 
L.  J.  Oh.  758-;  L.  E.,  6  H.  L.  286  ; 
Watson  •<-.  Mid  Wales  Rail.  Co.,  (1867) 
36  L.  J.,  C.  P.  285 ;  L.  E.,  2  C.  P.  593  ; 
Milan  Tramways  Co.  In  re,  Theys,  Ex 
parte,  (1884)  52  L.  J.,  Ch.  29 ;  53  L.  J., 
Ch.  1008;  22  Ch.  D.  122;  25  Ch.  D. 
587. 


(c/")  Newfoundland  Government  i. 
Newfoundland  Rail.  Co.,  (1888)  57 
L.  J.,  P.  C.  35  ;  13  A.  0.  199.  Cited 
by  Walton,  J.,  in  Samuel  &  Co.  v.  West 
Hartlepool  S.  N.  Co.,  (1906)  11  Com.  Ca. 
at  p.  128,  (1907)  12  Com.  Ca.  at  p.  209. 

(A)  (1873)  42  L.  J.,  Ch.  758  ;  L.  R.,  6 
H.  L.  286. 

(i)  L.  R.,  6  H.  L.  at  p.  298.  And  see 
Pinnock  r.  Harrison,  (1838)  7  L.  J.,  Ex. 
137  ;  3  M.  &  W.  532 ;  1  H.  H.  114, 
American  Steel  Barge  Co.  v.  Chesapeake 
&c.  Co.,  (1902)  115  red.  Rep.  669. 

(ft)  (1862)  32  L.  J.,  Adm.  43. 
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entitled  to  deduct  them  from  the  freight,  before  paying  it  to  an    Sect.  598. 

assignee  under  a  bottomry  bond.     The  charter-party  provided 

that  the  charterers  should  advance  the  master  what  money  he 

required  for  the  "  necessary  ordinary  disbursements  "  at  Moul- 

mein  (the  loading  port),  and  these  were  to  be  deducted  from  the 

freight.    On  the  way  to  -  Moulmein  the  master  gave  a  bottomry 

bond  on  the  ship,  and  on  the  cargo  and  freight  to  be  shipped  at 

Moulmein.    The  charterers  afterwards,  with  notice  of  this  bond, 

made  advances  to  the  master.    Dr.  Lushington  held  that  so  far 

as  those  advances  were  for  "  necessary  ordinary  disbursements," 

within  the  meaning  of  the  charter-party,  the  charterers  could  not 

be  required  to  pay  them  over  again  {I).     But  so  far  as  they  were 

advances  for  extraordinary  expenses,  they  were  not  secured  by 

the  charter  on  the  freight,  and  could  not  be  deducted  from  it  as 

against  the  bondholder  (m). 

599.  Where  the  ship  has  been  chartered,  and  goods  have  been  is  owner  or 

rt  Vl  Q  "P  ^P"PP"P 

shipped  under  bills  of  lading  reserving  freight,  the  questions  arise :  entitled  to  bill 
By  whom  can  that  freight  be  claimed  from  the  consignees?  and  who  fr^t^tsl 
is  entitled  to  have  it  when  it  has  been  paid  ?    Is  the  charterer  or 
the  shipowner  to  sue  for  the  bill  of  lading  freight  ?  and  which  of 
them  is  the  true  owner  of  it  ? 

With  regard  to  suing,  the  action  must  be  either  on  the  bill  of 
lading  contract,  or  on  an  implied  contract,  arising  on  the  claim  for 
delivery,  and  the  giving  up  the  lien  on  the  goods.  On  the  latter 
ground  the  action  would  be  by  the  shipowner.  On  the  bill  of 
lading  contract  it  should  be  by  him  whose  contract  that  is  (re). 

The  question  with  whom  does  the  shipper  contract  in  such  a 
case  has  already  been  discussed  (o) . 

But  the  question  whether  the  owner  or  the  charterer  is  entitled 
to  the  bill  of  lading  freight,  when  received,  depends  upon  the 
contract  hetioeen  them.  And  if  the  result  of  that  is  to  make  the 
charterer  entitled  to  some  portion  of  the  freight,  and  notice  has 
been  given  to  the  consignees  not  to  pay  that  part  to  the  shipowner, 

(0  See  also    The    Standard,    (1857)  Bob.  170  ;  The  Catherine,  (1857)  Swabey 

Swabey    267  ;     The    Karnak,    (1869)  263. 

38  L.  J.,  Adm.  57  ;    16   E.   E.   677  ;  (li)  Cf.  Neill  v.  Ridley,  (1854)  9  Ex. 

L.  R.,  2  P.  C.  505  ;  6  Moo.  P.  C.  (n.  s.)  677  ;  Zwilchenbart  v.  Henderson,  (185i) 

136.  23  L.  J.,  Ex.  234  ;  9  Ex.  722. 

("0  Cf.  Tanner  v.  Phillips,  (1872)  42  («)  Supra,  ss.  155—157. 
L  J.,  Ch.  125 ;  The  John,  (1849)  3  W. 
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Sect.  599. 


Eight  of 
underwriters 
to  freight 
after  aban- 
donment. 


they  will  be  protected  in  refusing  to  do  so  (p).  If  by  the  charter 
the  shipowner  was  to  have  a  lien  on  the  goods  for  the  charter- 
party  freight,  he  is  entitled  to  keep  the  bill  of  lading  freights  so 
far  as  is  necessary  to  satisfy  his  claim  {q).  He  is  entitled  to  refuse 
to  deliver  the  goods  to  the  consignees  except  against  payment  of 
so  much  freight  as  will  satisfy  his  lien ;  and  if  the  consignees  pay 
him  the  whole  freight  due  from  them  (as  in  such  a  case  they  may 
rightfully  do),  the  owner  must  account,  subject  to  any  cross- 
claims  or  rights  of  set-off  which  he  may  have,  for  any  balance 
beyond  the  charter-party  freight.  If  in  such  a  case  the  charterer 
wishes  himself  to  collect  the  freight,  it  being  due  by  the  bill  of 
lading  contract  to  him,  he  should  pay  the  owner  what  is  due  for 
charter-party  freight,  and  can  then  require  the  consignees  to  pay 
the  bill  of  lading  freight  to  him  (r).  But  where  the  bill  of 
lading  freights  are  payable  at  a  time  and  in  a  manner  which  are 
inconsistent  with  a  lien  upon  the  goods,  or  upon  those  freights, 
for  the  charter-party  freight,  the  case  may  be  different. 

In  Janentzky  v.  Langridge  (s)  the  ship  was  chartered  for  a  lump 
sum,  part  of  which  was  payable  on  sailing  and  the  balance  on 
right  delivery ;  and  the  master  was  to  sign  bills  of  lading  at  any 
rate  of  freight  required  by  charterers.  Bills  of  lading  were  signed 
making  the  freights  payable  at  the  loading  port,  where  they  were 
collected  by  the  charterers.  The  ship  was  lost  on  the  passage ;  so 
that  the  balance  of  the  charter  freight  did  not  become  payable. 
Held  by  Mathew,  J.,  that  the  shipowner  could  not  claim  to  have 
that  balance  paid  out  of  the  bill  of  lading  freights  in  the  charterer's 
hands. 

The  question  whether  freight  on  cargo  carried  in  particular 
parts  of  the  ship,  e.g.,  on  deck,  or  in  lieu  of  ballast,  belongs  to 
owners  or  to  charterers  depends  on  the  terms  of  the  charter.  It 
has  been  discussed  above  (<). 

600.  Where  a  ship  has  been 
during  the  course  of  the  voyage, 

(^)  Michenson  ii.  Begbie,  (1829)  6 
Bing.  190  ;  3  M.  &  P.  442. 

(<?)  Christie  r.  Lewis,  (1821)  2  B  &  B. 
410  ;  5  Moo.  211 ;  The  Canada,  (1897)  13 
T.  L.  E.  238. 

00  Samuel  &  Cor.  West  Hartlepool  S. 
N.Cc,  (1906)  11  Com.  Ca.  115,(1907)12 
Com.  Ca,  203. 


abandoned  to  her  underwriters 
and  freight  has  been  afterwards 

(s)  (1895)  1  Com.  Ca.  90 ;  and  see 
Marquand  v.  Banner,  (1856)  25  L.  J. 
Q.  B.  313  ;  6  E.  &  B.  232,  discussed 
supra,  8. 155.  As  to  the  right  of  lenders 
on  bottomry  to  sub-freights,  see  The 
Eliza,  (1833)  3  Hag.  Adm.  87. 

(0  Supra,  s.  262. 


FREIGHT.  775 

earned  by  the  ship,  by  completing  the  voyage,  that  belongs  to    Sect.  600. 

the  underwriters  (u) .    And  no  apportionment  is  made  ;  the  whole 

freight  goes  to  them.     Though,  where  a  cargo  was  being  carried 

by  the  shipowners  on  their  own  account,  and  the  ship  was  wrecked 

and  abandoned  to  the  underwriters,  but  part  of  the  cargo  was 

afterwards  brought  by  her  into  the  port  of  discharge,  it  was  held 

that  the  underwriters  were  entitled  to  compensation  for  the  use  of 

the  ship  after  the  abandonment,  but  not  to  freight  for  the  entire 

voyage  (x). 

On  the  other  hand,  if  the  goods  are  carried  on  after  the  abandon- 
ment in  another  ship  engaged  by  the  captain,  and  the  freight  for 
the  voyage  is  thus  earned,  it  does  not  belong  to  the  abandonees, 
but  to  the  original  shipowners  (y) .  And  where  the  ship  is  not  able 
to  earn  the  freight,  any  claim  for  loss  of  that  against  persons  who 
have  caused  the  loss,  e.g.,  against  owners  of  another  ship  after  a 
collision,  belongs  to  the  shipowners,  and  does  not  pass  to  the 
underwriters  on  ship  upon  the  abandonment  (z). 

601.  The  freight  may  become  payable  to  persons  having  a  Maritime 
maritime  lien  upon  the  ship  and  freight,  enforced  by  them  by  pro-  freight :  cargo 
oeedings  in  a  Court  having  Admiralty  jurisdiction  (a).     Thus,  ^^eg^d 
where  proceedings  in  rem  are  taken  against  a  ship  which  has 
carried  goods,  for  damage  done  by  her  to  another  vessel,  the  parties 
complaining  may  proceed  against  the  freight  earned  as  well  as 
against  the  ship  herself ;  and  they  may  for  that  purpose  arrest 
the  cargo  as  security  until  payment  is  made  (b).     And  probably 
the  same  is  true  in  any  other  case  in  which  there  is  a  maritime 
lien  upon  the  ship  (c). 

But  the  maritime  lien  on  freight,  and  the  remedy  in  rem  against 
it,  depend  upon  the  like  remedy  being  available  against  the 
ship  {d). 

(m)  Case  V.  Davidson,  (1816)  5  M.  &  (a)  As  to  bottomry,  supra,  Chap.  X. 

S.  79 ;    2    B.  &    13.   379  ;    Stewart    v.  (S)  The  Leo,  (1862)  31  L.   J.,  Adm. 

Greenock  Mar.  Ins.  Co.,  (1 818)  2  H.  L.  C.  78  ;  Lush.  Hi  ;  The  Orpheus,  (1871)  40 

159.    See  per  Lord  Blackburn,  Keith  ii.  L.  J.,  Adm.  24  ;  L.  E.,  3  A.  &  E.  308 ; 

Burrows,  (1877)  2  A.  C.  p.  657.  WiUi^ms  &  Bruce,  pp.  193,  194.    As  to 

(iu)  Miller    v.    Woodfall,    (1857)    27  release,  see  Eoscoe,  Adm.,  p.  157. 

L.  J.,  Q.  B.  120  ;  8  E.  &  B.  493.  (c)  The  Andalina,  (1886)  12  P.  D.  1. 

{y)  Hickie  v.  Eodocanachi,  (1859)  28  See  The  Biby  Grove,  (1843)  2  W.  Bob. 

L.  J.,  Ex.  273  ;  4  H.  &  N.  455.  52,  at  p.  59  ;  The  Eliza,  (1833)  3  Hag. 

(z)  Sea  Insur.  Co.  v.  Haddeu,  (1884)  Adm.  87. 

53  L.  J.,  Q.  B.  252  ;  13  Q.  B.  D.  706  ;  5  (d)  The  Castlegate,  62  L.  J.,  P.  C.  17  ; 

Asp.  M.  C.  280.  (1893)  A.  C.  38;  7  Asp.  M.  C.  284. 
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Sect.  601.  And  if  the  freight  on  the  goods  is  not  yet  due,  as  where  they 
have  been  seized  at  a  port  short  of  their  destination,  they  cannot 
properly  be  detained,  and  will  be  released.  The  right  to  carry 
them  on  to  the  destination  and  earn  the  freight  is  not  transferred 
to  the  person  damnified  (e). 

Also,  the  claimants  cannot  require  payment  of  more  than  is  due 
from  the  cargo  owner.  Any  deductions  to  which  he  is  entitled 
under  his  agreement  are  allowed.  And  so  are  any  expenses  to 
which  he  is  put,  by  having  to  pay  the  freight  into  Court  instead  of 
to  the  shipowner  (/).  And  where  the  cargo  had  not  been  brought 
to  its  destination,  a  deduction  was  allowed  for  the  expenses  of 
transhipment  (g). 

If  the  freight  is  due,  it  is  immaterial  to  the  right  of  the 
claimants  that  it  may  be  due,  not  to  the  shipowner,  but  to  a 
charterer,  who  has  made  a  sub-contract  with  the  shipper,  and  is 
not  himself  indebted  to  the  same  amount  (h) . 

Where  part  of  the  cargo  which  was  on  board  at  the  time  of  a 
collision  has  been  taken  out  of  her  before  the  arrest,  the  portion 
seized  will  not  be  released  until  payment  of  the  freight  on  the 
whole  has  been  made  (i) . 

Further,  the  cargo  arrested  need  not  actually  have  been  on  board 
at  the  time  of  the  collision,  provided  the  freight  in  respect  of  which 
it  is  arrested  was  then  in  course  of  being  earned.  Thus,  in  The 
Orpheus  {k),  the  vessel  was  on  an  outward  voyage  to  Viborg  when 
Ihe  collision  occurred;  but  she  was  then  under  charter  to  proceed 
there  (with  liberty  to  take  an  outward  cargo  for  owner's  benefit), 
and  load  a  cargo  of  deals  to  be  delivered  at  Grimsby  ;  and  this 
return  cargo  was  arrested  on  arrival  at  Grimsby,  in  order  to  secure 
the  freight  payable  upon  it.  Sir  E.  Phillimore  held  that  this 
freight  must  contribute  to  the  damages. 

By  whom  fayahle. 
Primarily  by        602.  Next,  we  have  to  inquire  by  whom  the  freight  is  payable, 

shipper  where   _   .  .,         ,,.,._.„..  ,  ,  i        j.i. 

no  charter-       Primarily,  the  liability  for  it  is  on  the  person  who  makes  the 
^^^^^'  contract.     That  is,  where  there  is  no  charter-party,  the  shipper 


(e)  The  Flora,  (1866)  35  L.  J.,  Adm.          (A)  The  Andalina,  (1886)  12  P.  D.  1. 

15  ;  L.  E.,  1  A.  &  E.  45.  (i)  The  Eoeclife,  (1869)  38  L.  J.,  Adm. 

(/)  The  Leo,  (1862)  31  L.  J.,  Adm.      56  ;  L.  E.,  2  A.  &  E.  363. 

78  ;  Lush.  444.  (70  (1871)  40  L.  J.,  Adm.  24  ;  L.  E.,  3 

((?)  IVid.  A.  &  E.  308. 
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of  the  goods,  or  the  person  on  whose  behalf  they  were  shipped  (l).    Sect.  602. 
The  actual  shipper  is  liable,  although  in  fact  acting  only  as  agent 
for  another,  unless  he  made  it  clear  that   he   shipped   for  his 
principal,  and  not  as  himself  a  contracting  party. 

In  Drew  v.  Bird  {m),  Lord  Tenterden  ruled  that  under  a  bill  of 
lading  which  made  the  goods  deliverable  to  a  named  consignee 
or  his  assigns,  "he  or  they  paying  freight  for  the  same,"  the 
shipowner  could  not  resort  to  the  shipper  for  the  freight,  after 
delivering  to  the  consignee  without  getting  it  (n). 

But  this  ruling  has  not  been  followed.  In  Domett  v.  Beck- 
ford  (o),  it  was  held,  following  Shepard  v.  De  Bernales  (p),  that  the 
clause  "he  or  they  paying  freight,"  in  the  bill  of  lading,  is  not  for 
the  benefit  of  the  shipper,  but  for  that  of  the  master  or  shipowner, 
to  enable  him,  if  he  thinks  fit,  to  insist  on  payment  before  delivery; 
and  that  it  does  not  cast  a  duty  on  the  master  to  obtain  the 
freight  from  the  consignees  on  delivery  (q). 

In  Domett  v.  Beckford.the  defendant  was  not  only  the  shipper 
of  the  goods  but  also  the  owner,  and  he  continued  to  be  owner 
until  after  they  were  delivered,  the  consignees  being  his  agents. 
But  the  decision  was  based  upon  his  liability  as  shipper,  and 
would  therefore  have  been  the  same,  presumably,  if  he  had  sold 
the  goods  on  the  voyage. 

That  view  seems  to  have  been  taken  by  the  framers  of  the  Bills 
of  Lading  Act,  1855  (r),  which  recited  that  "  by  the  custom  of 
merchants  a  bill  of  lading  of  goods  being  transferable  by  indorse- 
ment the  property  in  the  goods  may  thereby  pass  to  the  indorsee, 
but  nevertheless  all  rights  in  respect  of  the  contract  contained  in 
the  bill  of  lading  continue  in  the  original  shipper  or  owner  "; 
and  enacted  (sect.  2)  that  nothing  in  that  Act  should  prejudice 
any  right  to  claim  freight  against  the  original  shipper  or  owner. 

The  shipowner  may,  however,  lose  his  right  of  recourse  to  the  shipowner 
shipper  by  giving  credit  to  the  consignee.    For  example,  if  the  "gM  of  '"^ 
master,  instead  of  requiring  payment  of  the  freight  in  cash,  takes 

(0  Fox  V.  Nott,  (1861)  30  L.  J.,  Ex.  (»)  (1833)  3  L.  J.,  K.  B.  10  ;  5  B.  & 

259 ;  6  H.  &  N.  637  ;  Cawthron  v.  Trickett  Ad.  521. 

(1864)  33  L.  J.,  C.  P.  182  ;  15  C.   B.  (^)  (1811)  13  East,  565. 

(N.  s.)  754  ;  Dickinson  r.  Lano,  (1860)  2  (g)  Cf.  Strong  v.  Hart,  (1827)  6  B.  & 

'^■l^^-  188.  C.  160  ;  9  D.  &  E.  189  ;  2  C.  &  P.  55  ;  G. 

(m)  (1828)  M.&  M.  156.  W.  Kail.  Co.  v.  Bagge,  (1885)  54  L.  J., 

(»)  And  see  per  Bayley,  J.,  in  Moor-  Q.  B.   599 ;  15  Q.   B.   D.  625  ;  Angell, 

som  c.  Kymer,  (1814)  2  M.  &  S.  303,  at  Carr.  s.  397. 

P-318.  (,.)  18&19  Vict.  c.  111. 


recourse. 


778 


THE  DELIVERY. 


Sect.  602. 


Liability  of 
one  who  re- 
ceives under 
bill  of  lading. 


Liability  by 
course  of 
business. 


a  bill  of  exchange  from  the  consignee,  for  his  own  convenience, 
when  he  might  have  got  cash,  that  will  discharge  the  shipper  from 
further  liability  (s). 

603.  The  Bills  of  Lading  Act,  while  preserving  the  liability  of 
the  shipper,  enables  the  shipowner  to  sue  the  holder  of  the  bill  of 
lading,  where  he  has  also  taken  the  property  in  the  goods.  But 
before  that  Act,  and  now  independently  of  it,  and  apart  from  all 
questions  as  to  property  in  the  goods,  one  who  presents  a  bill  of 
lading,  and  takes  delivery  of  the  goods  under  it,  may  become  liable 
to  pay  the  freight.  Conduct  of  that  kind  is  evidence  of  an  implied 
promise  on  his  part  to  pay  the  freight  in  consideration  of  the 
master  giving  delivery  of  the  goods  (t).  But  the  question  is  one 
of  fact  in  each  case ;  a  promise  will  generally  be  inferred,  where 
nothing  has  been  done  to  qualify  the  effect  of  the  receipt,  but  it  is 
not  implied  as  a  matter  of  law  (u). 

In  Moller  v.  Young,  Parke,  B.,  said  :  "  The  case  of  Sanders  r. 
Vanzeller  settles  the  law  on  this  point,  that  no  obligation  to  pay 
the  freight  arises  in  point  of  law  from  the  receipt  of  the  goods 
under  the  bill  of  lading  ;  but  that  such  receipt  by  the  indorsee  of 
the  bill  of  lading  is  reasonable  evidence  from  which  a  jury  may 
infer  a  contract  by  him  to  pay  it,  the  consideration  for  the  contract 
being  that  the  captain  has  given  up  his  lien  on  the  cargo  "  {x). 

In  Furness  v.  White  (y),  the  fact  that  an  agent-consignee  had 
made  a  deposit  to  meet  a  claim  against  goods  warehoused  under 
the  Merchant  Shipping  Act,  1862,  s.  68,  &c.,  and  had  thus  obtained 
possession  of  the  goods,  was  held  not  to  show  an  undertaking  by 
him  to  pay  the  freight. 

604.  Further,  an  implied  undertaking  by  one  who  receives  the 
goods  to  pay  the  freight  may  be  inferred  from  the  mere  receipt, 
although  he  has  not  presented  any  bill  of  lading,  or  asked  for 
delivery,  if  the  course  of  business  between  the  parties  on  previous 

(«)  strong  r.  Hart,  (1827)  6  B.  &.  C.       Q.  B.  260  ;  2  G.  &  D.  244  ;  3  G.  &  D.  580  : 


160  ;  9  D.  &  E.  189  ;  2  C.  &.  P.  55  ; 
Tobin  V.  Crawford,  (1842)  12  L.  J.,  Ex. 
490  ;  9  M.  &  W.  716.     See  supra,  s.  585. 

(0  Cock  i:  Taylor,  (1811)  13  East, 
399  ;  2  Camp.  587  ;  Dougal  ..  Kemble, 
(1826)  4  L.  J.  (0.  S.),  C.  P.  103  ;  3  Bing. 
383  ;  11  Moo.  251  ;  Bell  e.  Kymer,  (1814) 
3  Camp.  545  ;  1  Marsh.  146  ;  5  Taun.  477. 

(m)  Sanders  r.  Vanzeller,  (1843)  12 
L.  J.,  Ex.  497  ;  11  L.  J.,  Q.  B.  241  ;  4 


Moller  V.  Young,  (1855)  25  L.  J.,  Q.  B. 
94 ;  5  E.  &  B.  755  ;  Furness  u.  White, 
63  L.  J.  Q.  B.  267  ;  64  L.  J.,  Q.  B.  161 ; 
(1894)  1  Q.  B.  483  ;  (1895)  A.  C.  40. 

(x)  (1855)  25  L.  J.,  Q.  B.  at  p.  96. 
Cf.  per  Cave,  J.,  in  Allen  v.  Coltart, 
(1883)  11  Q.  B.  D.  at  p.  785. 

Oy)  64  L,  J.,  Q.  B.  161  ;  (1895)  A.  0. 
40,  reversing  63  L.  J.,  Q.  B.  267  ;  (1894) 
1  Q.  B.  483. 
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occasions  has  been  for  him  to  receive  goods  consigned  to  him,  and  Sect.  804. 
pay  the  freight  on  them  (a).  In  Wilson  v.  Kymer(a)  goods 
shipped  under  bills  of  lading  were  consigned  to  a  firm  of  Williams 
&  Wilson;  they  received  the  bills  of  lading  and  indorsed  them  to 
the  defendants,  brokers  in  London,  to  whom  they  were  indebted, 
and  from  whom  they  obtained  further  advances  upon  the  bills  of 
lading.  The  defendants  entered  the  goods  at  the  Custom  House 
ia  their  own  names,  and  paid  the  duties  ;  but,  under  their  direc- 
tion, the  goods  were  landed  at  the  West  India  Docks  in  the  names 
of  Williams  &  Wilson,  who  appeared  in  the  manifest  as  the  con- 
signees. Williams  &  Wilson  then  gave  defendants  an  order  for 
delivery  addressed  to  the  Dock  Company,  and  under  this  order  the 
goods  were  transferred  to  the  defendants,  and  were  afterwards  sold 
by  them,  and  the  amount  credited  to  Williams  &  Wilson.  Wil- 
liams &  Wilson  failed  without  paying  the  freight,  and  an  action 
was  brought  for  it  by  the  shipowners  against  the  defendants. 
Lord  EUenborough  held  that  the  shipowner's  lien  for  the  freight 
continued  while  the  goods  remained  in  the  hands  of  the  Dock 
Company :  and  he  left  it  to  the  jury  to  say  whether  the  defendants 
had  promised  to  pay  the  freight,  in  consideration  of  the  plaintiffs 
having  allowed  delivery  to  be  made  to  them.  The  jury  found  for 
the  plaintiffs. 

On  motion,  however,  a  new  trial  was  ordered ;  on  the  ground 
that  it  appeared  that  defendants  had  taken  the  goods,  not  as  in- 
dorsees of  the  bills  of  lading,  but  as  agents  for  the  consignees.  On 
the  second  trial  evidence  was  given  that  the  defendants  had  on 
former  occasions  obtained  delivery  of  goods  under  similar  orders 
from  Williams  &  Wilson,  and  had  on  those  occasions  always  paid 
the  freight.  The  jury  again  found  for  the  plaintiffs;  and  the 
verdict  was  upheld  by  the  Court  {h).  It  does  not  appear  from  the 
report  whether  the  previous  transactions,  upon  the  strength  of 
which  the  second  verdict  was  allowed  to  stand,  had  been  between 
plaintiffs  and  defendants  ;  or  were  only  such  as  to  show  the  course 
of  business  as  between  defendants  and  Williams  &  Wilson.  But 
it  seems  to  have  been  assumed  that  the  former  was  the  case. 

605.  If  the  shipowner,  or  master,  had  notice  that  delivery  is  Efiect  of 
being  taken  on  behalf  of  some  one  else  than  the  actual  receiver,  r  °ceiTeHs*an 

(2)  Colemau'i).  Lambert,  (1839)  9  L.  J.,  (*)  Cf.  Moorsom  «.  Kymer,  (181i)  2   ^S^'^^°'^'^- 

Ex.  43  ;  5  M.  &  W.  502.  M.  &  S.  803  ;  3  Camp.  549. 

(a)  (1813)  1  M.  &.  S.  157. 
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Sect.  605. 


Effect  of  Bills 
of  Lading 
Act. 


Is  consignee 
liable  for 
freight  pay- 
able in 
advance  ? 


the  mere  receipt  of  the  goods  is  not  sufficient  to  found  an  inference 
that  the  receiver  promises  to  pay  the  freight  personally  (c). 

In  Amos  v.  Temperley  (c),  the  bill  of  lading  made  the  goods 
deliverable  "  unto  Mr.  Nicholas  Temperley  for  the  London  Gas 
Company,  or  to  his  assigns,  he  or  they  paying  freight."  It  was 
held  that  "  the  promise  to  be  inferred  from  the  receipt  of  the  goods 
under  such  a  bill  of  lading  is  prima  facie  a  promise  by  the  defen- 
dant as  agent  for  the  company  to  pay  the  freight  on  their  account 
and  not  a  promise  to  be  personally  responsible  for  it." 

Conversely,  where  the  goods  were  delivered  to  indorsees  of  the 
bill  of  lading  who  were  acting  as  agents,  and  credit  was  given  to 
them  for  the  freight,  the  shipowner  was  not  allowed  to  claim  pay- 
ment of  it  from  the  principals,  on  ascertaining  their  existence  after 
the  agent's  failure(t?).  That  decision  was  before  the  Bills  of  Lading 
Act. 

606.  The  liability  under  the  bill  of  lading  contract  to  pay  freight 
is  now,  by  the  Bills  of  Lading  Act,  1855,  imposed  upon  the  con- 
signee or  indorsee  of  the  bill  of  lading,  if  the  property  in  the  goods 
has  passed  to  him.  The  provisions  of  that  Act  have  already  been 
set  out  and  discussed  (e). 

The  liability  does  not  depend  upon  precise  words  being  used  in 
the  bill  of  lading.  If  it  appears  that  freight  is  to  be  paid,  it  will 
generally  be  understood  that  that  is  to  be  by  the  person  who  takes 
delivery.  The  ordinary  form  is,  that  the  goods  are  to  be  delivered 
to  the  consignees,  or  to  assigns,  "  he  or  they  paying  freight,  &c, ;  " 
but  if  the  expression  be  merely  "  freight  for  the  said  goods  (so 
much),"  that  will  have  the  same  effect  (/). 

The  Act  makes  the  consignee  or  indorsee  liable  in  respect  of  the 
goods,  as  if  the  contract  in  the  bill  of  lading  had  been  with  him- 
self. "Whether  this  makes  him  liable  for  freight  which  by  the 
contract  was  to  be,  but  in  fact  has  not  been,  paid  in  advance,  seems 
to  be  doubtful.  The  words  are  wide  enough  to  do  so,  unless  the 
contract  can  be  read  to  mean  not  only  that  the  freight  is  to  be  paid 
in  advance,  but  that  it  is  to  be  paid  by  the  shipper,  and  that  no 
one  else  will  be  looked  to  (g).     The  statute  does  not  say  that  the 


(c)  Ward  v.  Felton,  (1801)  1  East, 
507  ;  Amost'.  Temperley,  (1841)  11  L.  J., 
Ex.  183;  8M.  &W.  798. 

icf)  Tobin  r.  Crawford,  (1842)  12  L.  J., 
Ex.490;  9M.&.  "VV.  716. 


(e)  Supra,  ss.  62—66. 

(/)  See  Weguelin  v.  CeUier,  (1873) 
42  L.  J.,  Ch.  758  ;  L.  E.,  6  H.  L.  286. 

(g}  See  Neish  c.  Graham,  (1857)  27 
L.  J.,  Q.  B.  15  ;  8  E.  &  B.  505. 
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consignee  is  to  be  liable  as  though  the  contract  had  been  made  with    Sect.  606. 
himself  as  shipper.     It  may  therefore  mean  that  he  is  to  be  liable 
as  though  it  had  been  made  with  himself  as  well  as  with  the 
shipper.    If  then  by  the  contract  the  shipper  only  is  to  be  looked 
to  for  the  freight,  the  consignee  may  be  exempt  (h). 

If  the  bill  of  lading  represents  that  the  freight,  or  some  part  of 
it,  has  been  paid,  the  shipowner  cannot,  as  against  an  assignee  of 
the  goods,  who  has  given  value  for  them  on  the  faith  of  that 
representation,  say  afterwards  that  it  has  not  been  paid.  He  can 
neither  sue  the  assignee  for  that  freight  nor  set  up  a  lien  for  it  as 
against  him  (i). 

607.  The  freight  agreed  for  by  a  charter-party  is  payable  by  Liability  for 

.  1.1        charter-party 

the  charterer,  unless  the  contrary  is  clearly  expressed.  And  the  freight. 
fact  that  bills  of  lading  reserving  the  same  freight  have  been  given 
to  shippers,  or  are  outstanding  in  the  hands  of  third  parties,  so  as 
to  make  them  liable,  does  not  ordinarily  put  an  end  to  the  char- 
terer's liability.  He  must  still  see  that  the  freight  is  paid  (k),  and 
the  shipowner  is  not  obliged  to  try  to  enforce  payment  by  the  bill 
of  lading  holders  before  having  recourse  to  the  charterer.  He  is 
not  precluded  from  his  claim  by  having  given  delivery  of  the 
goods  to  them  without  payment  (Z). 

If  the  benefit  of  the  charter  has  been  assigned  to  another,  the 
liability  or  otherwise  of  the  original  charterer  will  depend  upon 
whether  the  shipowner  has,  or  has  not,  accepted  the  assignee  as 
the  contracting  party  in  his  place  (in) . 

But  it  is  not  uncommonly  the  intention  that  the  charterer  shall  Cesser  clause. 
only  be  bound  to  procure  a  cargo  for  the  agreed  voyage ;  and  that 
for  the  payment  of  freight,  and  other  subsequent  performance  of 
the  charter-party,  the  shipowner  shall  look  to  the  shippers  or 
owners  of  the  cargo,  enforcing  it  by  means  of  a  lien  expressly 
given  to  the  shipowner,  both  for  freight  and  for  other  claims  under 
the  charter-party.     This  intention  is  effected  by  inserting  a  clause 

(/t)  As  to  the  shipowner's  right  to  a  (J)  Shepard  v.  De  Bernales,  (1811)  13 

lien  for  freight  payable  in  advance,  see  East,    565;    Penrose  v.   Wilkes,  there 

infra,  ss.  663—665.  cited  by  Lord  EUenborougb.    As  to  lien 

(0  Howard  v.  Tucker,  (1831)  1  B.  &  for  charter  freight  against  bill  of  lading 

Ad.  712 ;  Tamvaco  v.  Simpson,  (1866)  holder,  see  infra,  ss.  668,  669. 

35  L.  J.,  C.  P.  196  ;  34  L.  J.,  C.  P.  268  ;  (m)  As  to  transfers  of  charters,  see 

L.  E.,  1  0.  P.  363  ;  1  H.  &  E.  374.  Dimech  v.  Corlett,  (1858)  12  Moo.  P.  C. 

(/i)  Christy  v.  Eow,  (1808)  1   Taun.  199,  p.  223. 
300. 
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Sect.  607.    known  as  a  cesser  clause,  to  the  effect  that  the  charterer's  HabiUty 
is  to  cease  when  the  cargo  has  been  shipped. 

We  shall  have  occasion  to  discuss  the  operation  of  such  clauses 
hereafter  in  relation  to  demurrage  (n).  Here  it  maybe  stated  that 
such  a  cesser  clause  will  not  generally  exonerate  the  charterer, 
unless  another  remedy  for  the  freight  is  given  by  the  charter-party, 
as  by  lien  upon  the  goods.  And  even  where  the  clause  relieves 
him  from  liability  as  charterer  he  may  still  be  liable  as  bill  of 
lading  holder  (o) . 

(?0  Infra,  ss.  645—650.  Q.  B.  D.  186  ;  13  Q.  B.   D.  317  ;  5  Asp. 

(o)  Gullisohen  v.  Stewart,  (1884)  52      M.  C.  200.    Infra,  s.  651. 
L.  J.,  Q.  B.  648  ;  53  L.  J.,  Q.  B.  173 ;  11 
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SECT, 

Where  no  lien  given,  charterer  still 
liable  for  demurrage  and  deten- 
tion at  port  of  loading    649 
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Undertaking 
as  to  time  of 
loading  or 
discharge  is 
by  freighter. 


608.  The  work  of  putting  the  goods  into  the  ship,  and  of  takinp; 
them  out  again,  whether  under  a  charter-party,  or  in  a  general 
ship,  is  in  nearly  all  cases  done  by  the  servants  of  the  shipowner. 
But  the  duty  of  bringing  the  goods  to  be  shipped,  and  of  receiving 
them  at  the  port  of  discharge,  lies  upon  the  freighter.  And  in 
these  matters,  defaults  are  apt  to  occur  which  lead  to  detention 
of  the  ship,  and  consequent  loss  to  the  shipowner. 

It  is,  therefore,  usual  in  charter-parties,  and  sometimes  in  bills 
of  lading,  to  fix  times  within  which  the  ship  is  to  be  loaded,  and 
discharged ;  and  where  that  is  done,  the  provision  is  understood 
as  an  undertaking  by  the  freighter  that  the  ship  shall  be  loaded 
or  discharged  within  the  time  so  fixed.  The  shipowner  must  not 
be  in  default ;  he  mustby_his_seryants  do  his  part  of  the  work  of 
receiving  and  stowing,  or  unloading,  with  diligence  and  with  the 
proper  number  of  men  ;  but  the  undertaking  as  to  the  time  which 
the  loading  or  discharge  shall  occupy  is  given  by  the  freighter, 
not  by  the  shipowner. 

This  is  commonly  marked  in  the  charter-party  by  saying  that 
so  many  days  "  are  to  be  allowed  the  said  merchant  for  loading,  &c." 
But  the  effect  is  the  same  whether  the  clause  is  in  that  form,  or 
states,  generally,  that  the  cargo  "  shall  be  loaded  "  in  so  many 
days.  The  promise_is  made  by  the  freightCT^r  the  benefitof 
the  shipowner. 

Exceptional  cases,  however,  occur.  A  charter-party  provided 
that  the  cargo  should  be  "  received  from  alongside  ship  at  port  of 
discharge  as  customary  as  fast  as  steamer  can  deliver  in  ordinary 

working  hours Not  less  than  100  standards  a  day  loading 

and  discharging,  and  ten  days  on  demurrage  over  and  above  the 
said  laying  days  at  701.  per  day."  The  Court  of  Appeal,  affirming 
Wills,  J.,  held  that  the  stipulation  as  to  100  standards  a  day  was 
for  the  protection  of  the  charterers  ;  and  did  not  amount  to  an 
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undertaking  by  them,  that  the  ship  should  be  discharged  at  that    Sect.  608. 
rate  (a). 

609.  The  charter,  in  addition  to  allowing  certain  times  for  Demurrage 
loading  and  unloading,  very  frequently  also  allows  the  charterer    ^^^' 
to  occupy  additional  days,  up  to  a  certain  number ;  and  provides 
that  he  shall  pay  for  them  at  a  specified  rate.     The  payment  for 
these  additional  days  is  called  demurrage. 

And  strictly,  that  only  is  the  meaning  of  demurrage  ;  but  the  DetentioD. 
word  is  also  commonly  used  to  denote  damages  which  become  due 
to  the  shipowner  for  the  detention  of  the  ship,  in  breach  of  the 
charter-party,  or  bill  of  lading  (fo).  Such  damages  may  become 
due  in  addition  to  demurrage  proper,  as  when  the  ship  is  detained 
during  all  the  agreed  days  on  demurrage,  and  longer.  Or  they 
may  be  payable  without  any  demurrage  proper  being  due,  if  the 
charter-party  does  not  provide  for  days  on  demurrage. 

Charter-parties  frequently  stipulate  for  a  rate  of  demurrage,  to 
be  paid  in  case  the  ship  is  detained  beyond  the  agreed  or  proper 
time,  without  stipulating  for  any  particular  number  of  extra  days 
to  be  allowed  by  the  shipowner.  In  such  cases  the  true  view  seems 
to  be  that  the  charterers  are  entitled  to  keep  the  ship  on  demurrage 
for  a  reasonable  time  (c). 

Damages  for  detention  are  generally  calculated  at  the  rate 
which  has  been  agreed  upon  for  the  demurrage  days,  if  any  are 
provided  for.  But  either  party  may  show  that  that  is  not  the  true 
measure  of  the  loss  to  the  shipowner  by  the  detention,  and  in  that 
case  that  rate  ought  not  to  be  adopted  (d).  The  shipowner  should 
have  a  just  compensation  for  his  loss,  and  not  more,  or  less  (e) . 

Moreover,  in  estimating  damages  for  detention,  it  must  be  con- 
sidered whether  the  detention  was  reasonable.  The  master  ought 
not  to  keep  the  goods  on  board,  and  so  detain  the  ship,  if  he 
might  land  and  warehouse  them  with  safety  to  the  shipowner's 
interests  (/). 

(i)  Dobell  V.  Watts,  (1891)  7  T.  L.  E.  279. 

126,  622.  (/)  See  per  Crompton,  J.,  in  Eriohsen 

[i]  See  mfra,  a.  6i8.  v.  Barkworth,  (1858)  28  L.  J.,  Ex.  p.  96  ; 

(c)  LiUy  V.  Stevenson,  (1895)  22  Sess.  Mors-le-Blanch    v.  Wilson,    (1873)    42 

Ca.  (4th)  278  ;  Western  Transp.  Co.  i:  L.  J.,  C.  P.  70  ;   L.  R.,  8  C.   P.  227  ; 

Barber  (1874),  56  N.  Y.  444.  Smailes  v.  Hans  Dessen,  (1906)  12  Com. 

(.d)  Moorson  ».  Bell,  (1811)  2  Camp.  Ca.  117;   10  Asp.  M.   C.    319;  infra, 

616.  ss.  683,  718. 

(«)  Cf.  The  GazeUe,  (1844)  2  W.  Bob. 

C— C.  3   B 
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Sect.  610. 

Modes  of 
fixing  time. 


Effect  of  a 
fixed  time. 


610.  The  time  to  be  allowed,  or  the  number  of  "laydays," 
as  they  are  usually  called,  is  stated  in  various  ways.  Sometimes 
separately  for  the  loading  and  for  the  discharging ;  sometimes  a 
given  period  is  allowed  for  both;  and  occasionally  the  time 
consumed  in  waiting  for  orders  is  also  included.  The  period  is 
usually  calculated  by  days ;  and  these  may  be  running  days,  or 
working  days,  or  days  with  specified  exceptions.  Or  it  may  be 
that  the  cargo  is  to  be  loaded  or  discharged  at  the  rate  of  so  many 
tons  per  day. 

And,  again,  the  time  is  often  left  wholly  undefined,  the  charter 
being  silent  about  it.  In  such  cases  the  charterer  undertakes  no 
definite  obligations  in  the  matter ;  but,  as  in  other  cases  where 
the  contract  is  silent,  the  law  requires  him  to  perform  his  part  in 
the  work  with  diligence. 

611.  The  difference  between  charters  in  which  a  specific  time 
is  allowed,  whether  for  loading  or  unloading,  and  those  in  which 
the  lay  days  are  wholly  undefined,  is  thus  of  great  importance. 
In  the  one  case  the  time  is  limited  without  regard  to  the  circum- 
stances under  which,  when  the  time  arrives,  the  contract  has  in 
fact  to  be  performed.  In  the  other  case,  the  question  whether 
the  charterer  has  been  duly  diligent  must  be  determined  by 
reference  to  the  conditions  under  which  he  has  actually  worked. 

When  the  time  is  definitely_£xed,  or  is  described  so  as  to  be 
calculable  beforehand,  there  is  an  absolute^oLligation  on  the 
charterer  to  have  the  work  completed  within  that  period,  what- 
ever circumstances  occur.  He  is  answerable,  unless  he  has 
protected  himself  by  express  stipulations  (g),  although  the  com- 
pletion may  have  become  impossible  owing  to  causes  which  have 
arisen  without  any  fault  or  omission  on  his  part.  Thus,  he  bears 
the  risk  of  delay  arising  from  the  crowded  state  of  the  place  at 
which  the  ship  is  to  load,  or  discharge  (/i) ;  or  from  frost  (i),  or 
bad  weather  (j),  preventing  access  to  the  vessel ;  or  from  acts  of 
enemies  (/c),  or  of  the  Government  of  the  place  prohibiting 
export,  or  preventing  communication  with  the  ship  (l). 

(y)  See  supra,  a.  258,  258  a. 

(A)  Randall  v.  Lynch,  (1810)  2  Camp. 
352  ;  12  East,  179  ;  Potter  v.  Burrell,  66 
L.  J.,  Q.  B.  63  ;  (1897)  1  Q.  B.  97. 

(0  Barret  v.  Button,  (1815)  4  Camp. 
333. 

U)  Tiia  V.  Byers,  (1877)  45  L.  J.,  Q.  B. 


511 ;  1  Q.  B.  D.  244. 

{k)  Burrill  v.  Grossman,  (1895)  69 
Fed.  Eep.  747. 

(0  Barker  v.  Hodgson,  (1814)  3  M.  & 
S.  267  ;  BUght  «.  Page,.  (1801)  3  B.  &  P. 
295,  n. ;  supra,  s.  255.  The  disability 
in  these  cases  afiected  the  charterer,  not 
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And  it  is  imraaterial  that  the  shipowner  also  is  prevented  from  Sect.  611. 
doing  his  part  of  the  work  within  the  agreed  time ;  unless  he  is  in 
fault.  The  charterer  takes  the  risk.  His  contract  is  "  that,  if  the 
ship  is  not  able  to  discharge  the  whole  of  her  cargo  within  the  given 
number  of  days  after  she  is  at  the  usual  place  of  discharge,"  he 
will  pay  for  the  delay,  "  however  the  delay  may  be  caused,  unless 
it  is  by  default  of  the  shipowner  "  (m).  In  Tiis  v,  Byers  (n)  the 
place  of  discharge  was  in  the  river  Tees ;  the  cargo  was  timber, 
and  by  the  practice  of  the  port  it  was  the  master's  duty  to  put  it 
over  the  ship's  side  and  form  it  into  rafts,  when  the  consignees 
would  send  steam  tugs  to  take  it  away.  Owing  to  bad  weather 
the  timber  could  not  be  put  over  and  formed  into  rafts ;  and  thus, 
though  the  tugs  could  have  worked,  the  charterers  were. unable 
to  take  away  the  cargo  within  the  prescribed  days  for  discharging. 
Still  they  were  liable. 

In  Budgett  v.  Binnington  (o)  the  cargo  was  to  be  discharged  at 
Bristol  in  a  fixed  number  of  days.  The  discharge  was  begun,  but 
owing  to  a  strike  of  the  dock  labourers,  both  those  employed  on 
behalf  o£  the  ship  and  those  engaged  by  the  consignees,  it  was 
delayed  beyond  the  stipulated  time.  The  labourers  who  were 
doing  the  ship's  part  of  the  work  were  not  engaged  by  the  ship- 
owners, but  by  a  firm  of  stevedores  who  were  employed  by  the 
shipowners.  It  was  held  by  the  Court  of  Appeal,  affirming  the 
judgment  of  the  Divisional  Court,  that  the  consignees  were  liable 
for  demurrage.  For  the  ability  of  the  shipowners  to  discharge 
was  not  a  condition  precedent  to  the  obligation  of  the  merchant 
to  have  the  discharge  completed  in  the  fixed  time.  Performance 
of  that  obligation  would  only  be  excused  by  showing  that  the 
shipowner  improperly  prevented  it. 

In  Houlder  v.  Weir  (p),  discharge  within  the  stipulated  time 
was  prevented  owing  to  delay  through  taking  in  ballast  which 
was  necessary  to  keep  the  ship  upright  for  the  safety  of  the 
remaining  cargo  as  well  as  of  the  ship.  Ohannell,  J.,  held  that 
the  fact  did  not  relieve  the  charterers  of  their  obligation  to 
discharge  within  the  fixed  lay  days :  taking  in  ballast  was  no 

the  ship:  ct  White  v.  Winchester  S.S.  McCarthy,  (1806)  2  B.  &  P.,  N.  B.  258. 
Co.,  (1886)  23  Sc.  L.  E.  342.  (o)  60  L.  J.,  Q.  B.  1 ;  25  Q.  B.  D. 

(m)  Per  Brett,  L.  J.,  Porteus  v.  Wat-  320  ;  (1891)  1  Q.  B.  35. 
Bey,  (1878)  3  Q.  B.  D.  at  p.  5i3.  (p)  74  L.  J.,   K.  B.  729  ;   (1905)  2 

(M)  (1877)  45  L.  J.,   Q.   B.   511  ;   1  K.  B.  267;  10  Com.  Ca.  228;  10  Asp. 

Q.  B.   D.   244.      But   cf.  Harper   v.  M.  C.  81  ;  21  T.  L.  E.  503. 

3  E  2 
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Sect.  611. 


Default  of 
shipowner. 


breach  of  the  shipowner's  duty  to  give  the  charterer  all  facilities 
for  the  discharge,  and  the  case  was  to  be  regarded  as  "on  the 
same  footing  as  that  of  the  discharge  of  the  cargo  being  prevented 
by  some  act  beyond  the  control  of  the  shipowner." 


612.  But  the  freighter  is  not  liable  for  the  delay,  if  it  has  been 
due  to  a  default  on  the  part  61  the  shipowner  (q)  ;  for  example,  in 
refusing  to  deliver  in  the  proper  manner  (r) ;  or,  in  not  addressing 
the  ship  to  the  charterer's  agent,  as  agreed,  so  that  notices  have 
not  been  given  to  consignees  of  cargo  (s) ;  or,  in  failing  to  bring 
the  ship  to  the  loading  place  when  that  could  be  done  (t),  or  at 
the  time  notified  to  the  charterer  under  the  contract  (u) ;  or,  in 
failing  to  have  the  ship's  winches  in  proper  working  order  (i^). 

Nor  is  the  freighter  liable  for  a  failure  to  complete  the  work  of 
loading  or  discharging  in  the  agreed  time  if  that  has  resulted 
from  a  ref  usalofthe  shipowner  to  employ  enough  men  to  do  his 
part  of  the  work  in  that  time  (w). 

Though  the  stipulation  that  the  ship  shall  be  loaded  or  dis- 
charged in  a  particular  time  constitutes  a  promise  by  the 
charterer,  still  the  correlative  duty  on  th£_shipnwner  mnat  bft 
proportioned  to  that  on  the  charterer.  When  the  opportunity 
for  loading  or  discharging  is  given,  the  shipowner  ought  to  do  all 
he  reasonably  can  to  get  his  part  of  the  work  done  at  the  agreed 
rate,  whether  by  employing  extra  hands,  or  by  working  over- 
time {x). 

In  Hansen  v.  Donaldson  (2/)  eight  days  were  allowed  for 
discharging ;  and  "  should  the  vessel  be  detained  above  that 
time  "  5Z.  a  day  was  to  be  paid.  The  master  did  not  employ  any 
extra  hands  in  discharging  ;  and  it  appeared  that  with  his  crew 


(g)  See  an  early  illustration  in 
Wynne  «.  Fellowes,  (1690)  89  E.  R.  607 ; 
1  Shower,  334. 

(?•)  Benson  v.  Blunt,  (1841)  10  L.  J,, 
Q.  B.  333 ;  1  Q.  B.  870  ;  1  D.  &  G.  449 ; 
Thorsen  ii.  McDowall,  (1892)  19  Sess.  Ca. 
(4th)  748  ;  Aktieselkab  Helios  v.  Ekman, 
66  L.  J.,  Q.  B.  538  ;  (1897)  2  Q.  B.  83. 

(«)  Bradley  v.  Goddard,  (1863;  3  F.  & 
F.  638. 

(i)  Aktieselskabet  Inglewood  v.  Mil- 
lar's, &e.  Forests,  (1903)  8  Com.  Ca.  196. 

(?0  Harris  v.  Haywood,  (1877)  14 
So.  L.  E.  605. 

(i-)  Allan   v.    Johnstone,    (1892)    19 


Sess.  Ca.  (4th)  364. 

(to)  But  where  the  shipowner  was 
under  an  obligation  to  provide  men  to- 
work  winches,  and  he  provided  mem- 
bers of  his  crew  who  were  competent,  it 
was  held  that  delay  and  expense  caused 
by  the  refusal  of  the  stevedores  to  work 
with  the  ship's  crew  at  the  winches, 
fell  on  the  charterers :  Constantine  & 
Pickering  S.S.  Co.  v.  Tweedie,  (1908) 
159  Fed.  Eep.  707. 

(»)  See  per  Lord  Blackburn,  Mackay 
11.  Dick,  (1881)  6  A.  C.  at  p.  263. 

(y)  (1874)  1  Sess.  Ca.  (4th)  1066. 
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only  he  could  not  put  the  cargo  out  in  eight  days.     The  crew  was    Sect.  612. 
a  sufficient  one  for  the  ship.     It  was  held  that  the  owner  could 
not  claim  for  the  detention  beyond  eight  days  caused  by  this 
failure  to  put  the  cargo  out. 

And  where  the  ship  is  not  herself  in  readiness  to  receive  or  dis-  Quarantine, 
charge  cargo,  but  has  been  directly  disqualified  from  loading,  or 
unloading,  as  by  quarantine  regulations  of  the  port,  it  has  been  held 
that  the  shipowner  cannot  claim  for  the  consequent  delay.  In 
White  V.  Winchester  S.S.  Co.  (z),  the  cargo  was  "  to  be  supplied 
at  the  rate  of  not  less  than  140  tons  per  running  day,  Sundays 
excepted."  The  vessel  was  lying  at  Port  Said  when  the  charter 
was  made,  and  on  arrival  at  the  loading  port  it  was  found  that 
vessels  from  Egypt  were  required  to  go  into  quarantine.  The 
Court  of  Session  held  that  the  charterer  was  not  liable  for  the 
detention  in  quarantine ;  for  the  lay  days  did  not  begin  until  the 
vessel  was  not  only  at  the  place  of  loading  but  could  also  be 
placed  there  at  the  charterer's  disposal  as  ready  to  receive  cargo. 

So,  too,  the  freighter  is  not  generally  liable  for  a  delay  caused 
by  neglect,  or  difficulty,  in  getting  the  necessary  custom-house 
papers  for  discharging ;  unless  the  delay  has  been  incurred  at 
his  request  (a),  or  in  consequence  of  a  special  order  being  required 
for  discharging  the  goods  which  he  has  shipped  (6). 

612a.  In  Budgett  v.  Binnington  (c)   the  facts  showed  that  the  strike  of 

shipowners' 

shipowner  did  not  prevent  the  consignee  from  completing  the  labourers. 
discharge ;  for,  owing  to  the  strike,  the  consignee  was  himself 
unable  to  work.  But  the  Court  of  Appeal  further  held  that,  if 
the  merchant  had  been  prevented  by  acts  of  the  labourers  who 
were  doing  the  ship's  part  of  the  wcfrk,  that  could  not  be  imputed 
to  the  shipowners.  Lord  Esher  said[,,(^) :  "  Now,  has  the  ship- 
owner failed  in  his  duty  through  any  ^default  of  his  own,  or  of 
persons  for  whom  he  is  responsible  ?  /The  persons  for  whom  he 
is  responsible  are  the  persons  who  represent  him  in  his  absence. 
If,Jor  instance,  the  master  refused  "to  discharge  the  cargo,  the 
owner  would  be  responsible.  How  much  further  this  rule  of 
liability  extends  I  am  not  prepared  to  say.    Whether,  for  instance, 

(z)  (1886)    23  Sc.  L.  B.,   342 ;   The  188. 
Austin  Friars,  (1894)  71  L.  T.  27.     Cf.  (V)  Hill  v.  Idle,  (1815)  4  Camp.  327. 

Cunningliam  v.  Dunn,  (1878)  48  L.  J.,  (c)  60  L.  J.,  Q.  B.  1  ;   25  Q.  B.  D. 

C.  P.  62 ;   3  C.  P.  D.  443,  discussed  320  ;  (1891)  1  Q.  B.  35  ;  mp-a,  s.  611. 
■.  8-  228.  (i)  (1891)  1  Q.  B.  p.  38. 

(a)  Fumell  v.  Thomas,  (1828)  5  Bing. 
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Sect.  612a.   it  extends  to  the  case  of  the  crew  refusing  to  work :  but  of  this  I 

am  certain,  that  if  the  shipowner  is  prevented  from  carrying  out 

his  share  of  the  discharge  by  the  acts  of  persons  over  whom  he 

has  no  control,  the  case  comes  within  the  same  category  as  the 

case  of  non-delivery  caused  by  some  physical  misfortune  over 

which  he  has  no  control  "  (e). 

This  passage  must  be  read  with  some  caution.    Acts  of  persons 

who  are  doing  the  shipowner's  work  cannot  be  treated  as  in  all 

respects  analogous  to  misfortunes,  such  as  bad  weather,  with 

which  the  shipowner  has  nothing  to  do  (/).    It  is  implied  in  the 

shipowner's  contract  that  he  will,  at  least,  be  reasonably  diligent 

in  doing  his  part  of  the   discharge :  and  he  is  liable  to  the 

coiTsignee  for  any  damages  sustained  through  a  failure  in  that 

respect.    It  is  a  question  of  fact  in  each  case  whether  he  has 

taken  all  reasonable  steps  to  get  the  work  done  (g). 

Shipowner  ^^  the  Divisional  Court,  in  Budgett  v.  Binnington,  it  seems  to 

alTreasonaWe^  ^^^^  \)BBn  considered  that  a  want  of  diligence  on  the  part  of  the 

steps  to  get  ]   shipowner,  which  prevented  the  merchant  from  performing  his 
the  work       1/        ^— ^ 

done.  //  contract,  might  not  only  give  rise  to  a  claim  for  damages,  but 

jj  also  might  afiford  an  excuse  for  the  merchant's  failure.  Vaughan 
Williams,  J.,  delivering  the  considered  judgment,  said  {h)  :  "  If 
the  strike  of  the  stevedores  had  resulted  from  unreasonable 
conduct  of  the  master  in  refusing  reasonable  wages  asked  by  the 
stevedores,  the  case  might  have  been  different ;  for  then,  perhaps, 
it  might  have  been  said  that  the  shipowner  prevented  the  char- 
terer performing  the  contract,  and  that  the  act  of  the  shipowner 
was  the  causa  causans  preventing  the  charterer ;  but  even  in 
such  a  case  the  charterer  would,  in  our  opinion,  have  to  show 
that  he  was  actually  prevented  by  the  default  of  the  shipowner, 
i.e.,  that  there  were  no  available  means  of  performing  the  contract, 
notwithstanding    the   default  of  the  shipowner  (see  Alston  v. 

(e)  Cf.  Houlder  v.    Weir,  74   L.  J.,  by  the  shipowner  in  discharging,  was 

K.  B.  729  ;    (1905)  2  K.   B.   267  ;    10  held  to  be  within  the  terms  (as  con- 

Com.  Ca.  228  ;   10  Asp.  M.  C.  81  ;  21  ceming  the  shipowner)  of  "  accidents 

T.   L.   E.   503 ;    supra,  s.    611,  where  caused  by  negligence." 

delay  through  necessary  ballasting  was  (^)  In    Dantzler     Lumber    Co.     ■». 

treated  as  within  the  rule  stated  by  Churchill,  (1905)  136  Fed.  Rep.  560,  it 

Lord  Esher.  was  held  that  delay  in  loading  caused 

(/)  Cf.  The  Torbryan,  72  L.  J.,  P.  by  the  fault  of  the  stevedores  employed 

76  ;   (1903)  P.  35,  194  ;   9  Asp.  M.  C.  by  the  owner,  fell  on  him. 

358  ;  9  Com.  Ca.  -1  ;  where  recklessness  (A)  (1890)  25  Q.  B.  D.  p.  327. 
on  the  part  of  stevedore's  men  employed 
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Herring  (i)  ).    If  such  means  were  available  the  charterer  must    Sect.  6l2a. 
avail  himself  of  them  to  discharge  the  ship,  and  take  his  remedy 
by  suing  the  shipowner  for  breach  of  contract,  or  he  will  be  liable 
to  demurrage"  (k). 

613.  When  "  days,"  or  "  running  days,"  are  spoken  of  with-  Meaning  of 
out  qualification,  in  a  bill  of  ladmg  or  in  a  charter-party,  they  ' 

are  understood  to  mean  consecutive_days ;  and,  subject  to  the 
custom  of  the  port,  Sundays  and  holidays  are  counted  (l).  And 
when  demurrage  or  despatch  money  is  to  be  paid  at  so  much 
"per  hour,"  it  is  to  be  calculated  on  the  number  of  consecutive 
hours  during  which  the  ship  has  been  detained,  or  which  have 
been  saved,  as  the  case  may  be  (m). 

In  Cochran  v.  Eetberg  (n),  however,  a  special  jury  of  the  City 
of  London  found  that  the  word  "  days,"  in  a  bill  of  lading  which 
required  the  cargo  "  to  be  discharged  in  fourteen  days,"  meant, 
by  usage,  working  days,  and  excluded  Sundays  and  holidays 
at  the  custom-house. 

In  a  subsequent  section  (o),  it  is  considered  whether  "  days  " 
mean  calendar  days  or  consecutive  periods  of  twenty-four  hours 
each,  and  how  fractions  of  days  are  to  be  reckoned. 

"Working  days"  are  those  upon  which,  work  would  ordinarily  "Working 
be  done  in  the  port ;  that  is,  excluding  holidays  usually  observed 
there  (p) ;  but  not  excluding  days  on  which  the  usual  working  is 
merely  prevented,  as  by  bad  weather  (q) . 

Where  the  words  in  the  charter-party  were    "  loading    and 

(i)  (1856)  25  L.  J.,  Ex.  177  ;  11  Ex.  (m)  See  Laing  v.  HoUway,  (1878)  47 

822.  L.  J.,  Q.  B.  512 ;  3  Q.  B.  D.  437.     Cf. 

(*)  See  Hansen  v.  Donaldson,  (1874)  The  Glendevon,  62  L.  J.,  P.  123 1  (1893) 

1  Sess.  Ca.  (4th)  1066 ;  supra,  s.  612.  P.  269. 

Also,    Empire   Transp.    Co.    v.    Phila-  (m)  (1800)  3  Esp.  121. 

delphia,  &c.  Co.,  (1896)  77  Fed.  Eep.  (o)  See  s.  631. 

919 ;  and  Wood  v.  Keyser,  (1898)  84  (^)  Holman  v.  Peruvian  Nitrate  Co., 

•Fed.   Kep.    688 ;    87  Fed.   Eep.    1007,  (1878)  5  Sess.  Ca.  (4th  Ser.)  657.     And 

where  it  was  held  that,  where  delay  by  see  per  Lord  Esher,  Nielsen  v.  Wait, 

"strikes"  is  excepted,  the  charterer  is  (1885)  16  Q.  B.  D.  67,  p.  71.    A  holiday 

not  hound  to  find  men  by  paying  extra  taken,   according    to    custom,  for    the 

wages ;  he  is  only  bound  to  employ  men  funeral  of  one  of  the  men  loading  was 

on  reasonable  terms.  not  allowed  :  Wood  v.  Keyser,  (1898)  84 

(0  Brown  v.  Johnson,  (1842)  11  L.  J.,  Fed.  Rep.  688  ;  87  Fed.  Rep.  1007. 

Ex.  373  ;  10  M.  &  W.  331  ;  Niemann  v.  (j)  Tiis  r.  Byers,  (1877)  45  L.  J., 

Moss,  (1860)  29  L.  J.,  Q.  B.  206.    But  Q.  B.  511  ;  1  Q.  B.  D.  244  ;  Holman  v. 

see  infra,  s.  628,  as  to  cases  in  which  Peruvian  Nitrate  Co.,  (1878)  5  Sess.  Ca. 

the  loading  or  discharge  is  done  at  more  (4th  Ser.)  657. 
than  one  place. 
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Sect.  613. 


"  Working 
day  of 
twenty-tour 
hours." 


Working  day 
of  twenty- 
four  con- 
secutive 
hours. 


Weather 
working  days. 


discharging  the  ship  as  fast  as  the  steamer  can  work,  but  a 
minimum  of  seven  days  to  be  allowed  merchants,"  it  was  held 
that  the  seven  days  must  mean  working  days,  exclusive  of 
Sundays  (r).  And,  no  doubt,  when  the  work  is  to  be  done  at  a 
certain  rate  "  per  day,"  that  must  mean  per  working  day  (s). 

In  Ehymney  S.S.  Co.  v.  Iberian  Iron  Ore  Co.  (t),  the  charterers 
were  "  to  be  allowed  350  tons  per  working  day  of  twenty-four 
hours,  weather  permitting  (Sundays  and  holidays  excepted),  for 
loading  and  discharging,  ....  to  count  from  6  a.m.  of  the  day 

following  the  day  when  steamer  is  reported Steamer  to 

work  at  night  if  required,  and  also  on  Sundays  and  holidays, 
such  time  not  to  count  as  lay  days  unless  used."  It  was  held  by 
the  Court  of  Appeal  (diss.  Rigby,  L.  J.),  affirming  Bigham,  J., 
that  this  meant  that  the  charterers  were  to  have  twenty-four 
working  hours  for  loading,  or  discharging,  each  350  tons.  And 
this  construction  was  approved  by  the  House  of  Lords  in  Forest 
S.S.  Co.  V.  Iberian  Iron  Ore  Co.  (u). 

But  in  TurnbuU,  Scott  &  Co.  v.  Cruickshank  (x),  the  loading 
and  discharge  were  to  be  at  the  rate  of  500  tons  per  working  day 
of  twenty-four  consecutive  hours  (weather  permitting),  Sundays 
and  holidays  being  excepted.  The  effect  was  held  to  be  that  "  in 
every  twenty-four  consecutive  hours  from  the  commencement  of 
the  loading  or  discharging  500  tons  were  to  be  loaded  or  dis- 
charged if  the  weather  did  not  hinder  it  or  a  holiday  or  Sunday 
intervene  "(«/).  "  Working  day  "  was  used  only  in  antithesis 
to  a  Sunday  or  a  holiday. 

On  the  other  hand,  where  nine  "  working  days  "  were  allowed 
for  loading,  to  count  from  6  a.m.,  it  was  held  that  the  working 
day  was  a  day  of  twelve  hours,  and  that  demurrage  began  at 
6  p.m.  of  the  last  lay  day  (z). 

"  Weather  working  days "  are  working  days  on  which  the 
work  of  loading  or  discharge  is  not  prevented  by  bad  weather  (a). 
Hence  evidence  was  not  admitted  of  an  alleged  custom  at  the 


(r)  Commercial  S.S.  Co.  i.  Boulton, 
(1875)  U  L.  J.,  Q.  B.  219  ;  L.  E.,  10 
Q.  B.  346  ;  3  Asp.  M.  C.  111. 

(s)  See  Harper  v.  McCarthy,  (1806)  2 
B.  &  P.,  S.  R.  258. 

(f)  (1898)  79  L.  T.  240 ;  3  Com.  Ca. 
316. 


Ca.  83  ;  9  Asp.  M.  C.  1. 

(ar)  (1904)  7  Sess.  Ca.  (5th)  265. 

(2/)  At  p.  273. 

(z)  Mein  v.  Ottmann,  (1904)  6  Sess. 
Ca.  (5th)  276. 

(a)  Bennetts  v.  Brown,  77  L.  J.,  K.  B. 
515  ;  (1908)  1  K.  B.  490  ;  13  Com.  Ca. 


(«)  (1899)  3  Com.  Ca.  316  ;   5  Com.       110  ;  11  Asp.  M.  C.  10  ;  24  T.  L.  E.  199. 
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port  of  discharge  to  exclude  "  surf  days,"  i.e.,  days  on  which  the  Sect.  613. 
surf  on  the  beach  delayed  the  lighters,  though  it  did  not  prevent 
discharging  at  the  ship's  side,  in  reckoning  the  "  weather  work- 
ing days  "  (b).  When  substantial  work  is  done,  but  the  weather 
prevents  working  through  the  whole  day,  it  is  counted  as  a  half- 
day,  or  full  day,  according  to  the  circumstances  (c). 

Where  "holidays"  are  expressly  excepted,  and  the  ship  is  "Holidays." 
foreign  to  the  place  at  which  the  work  is  being  done,  there  may 
be  a  doubt  as  to  whether  the  holidays  referred  to  are  those  at  the 
port,  or  those  usually  observed  by  the  ship,  or  both.  As  the 
exception  is  for  the  protection  of  the  charterer,  it  presumably 
relates  to  holidays  at  the  port.  On  the  other  hand,  as  days 
upon  which  the  crew  fail  to  do  their  part  in  the  work  ought  not 
to  be  counted  against  the  charterer,  it  is  not  necessary  to  make 
the  word  include  ship's  holidays.  Probably,  therefore,  ship's 
holidays  should  be  counted  as  working  days,  if  the  crew  are  in 
fact  ready  to  work,  and  if  there  is  no  holiday  on  shore. 

613a.  In  Nelson  v.  Nelson  Line  (S)  {d),  the  House  of  Lords,  Work  done  on 
reversing  the  Court  of  Appeal  (e),  and  overruling  certain  previous 
decisions  (/),  decided  what  is  the  position  when  loading  or  dis- 
charging is  done  on  days  which  by  the  charter-party  are  non- 
working  days,  as  holidays  or  Sundays.  Lord  Loreburn,  L.  C, 
gave  his  judgment  in  the  following  terms : — "  Under  the  agree- 
ment, Sundays  and  holidays  are  not  to  count  as  lay  days.  In 
fact,  there  were  some  holidays  during  which  one  of  the  ships 
was  loaded  by  the  charterers  with  the  consent  of  the  master.  No 
special  arrangement  was  made.  But  the  Court  of  Appeal  held 
(apparently  regarding  it  as  a  point  of  law)  that  an  agreement  to 
treat  the  holiday  as  a  working  day,  and  so  count  it  among  the 
lay  days,  ought  to  be  inferred  from  the  mere  fact  of  working  by 

(J)  Ibid.  (/)  Branckelow    S.S.    Co.    v.    Lam- 

(c)  Branckelow  S.S.  Co.  v.  Lamport,  port,   66  L.   J.,   Q.  B.   382 ;    (1897)  1 

66  L.  J.,  Q.  B.  382  ;  (1897)  1  Q.  B.  570  ;  Q.  B.  787  ;  Whittall  v.  Eahtkens  Ship- 

infra,  s.  631.  ping  Co.,  76  L.  J.,  K.  B.  538  ;  (1907)  1 

(.d)  77  L.  J.,  K.  B.  456 ;  (1908)  A.  C.  K.  B.  783  ;  12  Com.  Ca.  226  ;  23  T.  L. 

108  ;  13  Com.  Ca.  235  ;  11  Asp.  M.  C.  1  ;  K.  346  ;  In  Houlder  v.  Weir,  74  L.  J., 

24  T.  L.  K.  315.    See  infra,  ri.  631,  as  to  K.   B.   729  ;   (1905)  2  K.   B.   267  ;   10 

work  of  loading  or  discharge  commenced  Com.  Ca.  228;   10  Asp.  M.  C.  81;   21 

or  completed  on  a  broken  day.  T.  L.  B.  503.    A  special  agreement  was 

(e)  77  L.  J.,  K.  B.  97  j  (1907)  2  K.  B.  found    that   the   days   should    not    be 

705  ;  23  T.  L.  K.  656 ;  Fletcher  Moulton,  counted. 
L.  J.,  dissenting. 
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Sect.  613a.  consent.  This  inference  seems  to  have  been  drawn  in  other 
cases,  and  those  cases  were  treated  as  binding  in  law.  In  my 
view,  it  is  a  question,  not  of  law,  but  of  fact,  whether  or  not 
there  was  an  agreement  varying  the  terms  of  the  charter-party 
and  providing  that  the  holidays  in  question  should  count  as  lay 
days.  I  am  unable  to  see  any  evidence  of  such  an  agreement. 
Very  likely  it  was  convenient  to  both  sides  to  do  what  was  done. 
I  do  not  believe  it  entered  into  the  heads  of  either  that  they  were 
making  such  an  agreement  as  is  suggested.  At  all  events  there 
is  no  proof  of  it,  and  therefore  the  charter-party,  which  excludes 
holidays,  must  prevail." 

Daily  rate  for       613b.  Frequently  the  time  allowed  is  determined  by  the  rate 
loading.  ^^  which  the  cargo  is  to  be  loaded,  or  discharged.     Thus,  the 

expression  may  be  that  a  day  is  to  be  allowed  for  each  hundred 
tons  of  tbe  cargo.  In  that  case  it  depends  on  the  exact  terms  of 
the  contract  whether  a  full  day  is  to  be  allowed  for  the  last  por- 
tion of  the  cargo,  though  it  may  be  only  a  fraction  of  the  agreed 
daily  amount  (g).  Where  a  cargo  was  to  be  discharged  "  at  the 
average  rate  of  not  less  than  210  tons  per  working  day,"  and 
demurrage  was  payable  per  day  pro  rata,  the  time  was  calculated 
strictly ;  and  demurrage  began  at  the  end  of  eleven  days  and  a 
fraction  (h). 

A  similar  decision  was  arrived  at  (though  there  were  no  words 
providing  for  demurrage  pro  rata)  in  Horsley  Line  v.  Eoech- 
ling  (i),  in  which  case  discharge  was  to  be  at  the  rate  of  400 
tons  per  weather  working  day  ;  it  was  held  that  for  a  broken  day, 
payment  was  to  be  made  proportionately  at  the  rate  specified, 
and  not  as  for  a  whole  day. 

But  in  Houlder  v.  Weir  {k),  where  the  discharge  was  to  be  at 
the  average  rate  of  not  less  than  120  tons  per  weather  working 
day,  Channell,  J.,  held  that  the  charterers  were  entitled  to  a 
whole  day  for  the  last  remaining  quantity  of  three  tons.  He 
said  that  the  ordinary  rule  applied,  prohibiting  the  consideration 
of  fractions  of  days,  and  distinguished  Yeoman  v.  Eegem  (l),  on 

((?)  Of.     Commercial     g.S.     Co.     v.  (i)  (1908)  S.  C.  866. 

Boulton,  (1875)  44   L.  J.,  Q.  B.  219  ;  (K)  74  L.  J.,   K.  B.  729 ;   (1905)  2 

L.  R.,  10  Q.  B.  346  ;  3  Asp.  M.  C.  Ill  ;  K.  B.  267  ;  10  Com.  Ca.  228 ;  10  Asp. 

infra,  s.  631.  M.  C.  81  ;  21  T.  L.  K.  503. 

(A)  Yeoman    v.   Eegem,    73    L.    J.,  (Z)  73  L.  J.,  K.  B.  904  ;  (1904)  2  E.  B. 

K.  B.  904  ;  (1904)  2  K.  B.  429  ;  9  Com.  429;  9  Com.  Ca.  269. 
Ca.  269. 
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the  ground  that  the  charter-party  by  the  other  terms  showed  that  Sect.  613b. 
fractions  of  days  were  to  be  treated  as  such. 

A  clause  allowing  "  one  running  day  for  every  400  tons  up  to 
2,800  tons  of  grain,  and  for  all  quantities  in  excess  500  tons  per 
day,"  was  held  to  give  one  day  for  each  400  tons  of  the  cargo  up 
to  2,800  tons,  and  one  day  for  each  500  tons  of  the  excess  beyond 
that  (m). 

614.  Thus  a  time  for  loading  or  discharging  may  be  fixed  by  "  Usual 

description,  as  by  specifying  a  rate  of  loading  or  discharging,  or  &c."      ' 

by  reference  to  some  average  rate.    But  unless  the  words  are 

clear  they  will  not  be  construed  to  impose  upon  the  charterer  a 

hard  and  fast  obligation.      General  words,  such  as  "  with  all 

despatch    as   customary "  (n),   or   "  with    customary   steamship 

despatch,"  "or  as  fast  as  steamship  can  deliver"  (o),  are  not 

read  as  relating  to  average  or  ordinary  conditions,  so  as  to  fix  a 

time  which  is  calculable  beforehand,  but  are  read  in  relation  to 

the  circumstances   under   which   the  work  has  actually  to  be 

done. 

In  Hulthen  v.  Stewart  (o)  the  ship  was  to  load  a  cargo  of  timber  "  -As  fast  as 
,,,.,,,  .         .r        1  1       steamer  can 

and  therewith  "proceed  to  London  or  so  near  thereunto  as  she  deliver." 
may  safely  get,"  and  deliver  it;  "the  cargo  to  be  loaded  and 
discharged  with  customary  steamship  despatch,  as  fast  as  steamer 
can  receive  and  deliver  during  the  ordinary  working  hours  of  the 
respective  ports,  but  according  to  the  custom  of  the  respective 
ports."  The  ship  arrived  at  Gravesend  on  October  12th,  and  was 
ordered  to  the  Surrey  Commercial  Dock  to  discharge.  That  dock 
being  crowded  the  ship  could  not  enter  until  October  18th,  and 
could  not  get  a  discharging  berth  at  the  quay  until  October  20th 
(Saturday).  The  discharge  began  on  October  22nd,  and  was 
completed  on  October  29th.  With  clear  ground  on  which  to 
discharge  it  could  have  been  completed  in  five  or  six  days  ;  but 
the  quay  was  partially  encumbered  with  other  goods,  and  that 
caused  some  delay.  Discharge  into  lighters  in  the  dock  was  not 
possible,  because  lighters  could  not  be  got  by  the  charterers. 

(m)  Turner  v.  Bannatyne,  (190i)  9  87;  Fawcett  ».  Baird,(1900)  16  T.  L.  R. 

Com.  Ca.  83,  306  ;  9  Asp.  M.  C.  495.  198. 

(n)  Castlegate  S.S.  Co.  v.  Dempsey,  (o)  Hulthen   v.    Stewart,    72   L.   J., 

61  L.  J.,  Q.  B.  620  ;  (1892)  1  Q.  B.  854  ;  K.  B.  917  ;  (1903)  A.  C.  389  ;  7  Com. 

7  Asp.  M.  C.  186  ;  Lyle  Shipping  Co.  v.  Ca.  139  ;  aflfirming,  71  L.  J.,  K.  B.  624  ; 

Cardiff  Corporation,  69  L.  J.,  Q.  B.  93,  (1902)  2  K;  B.  199,  and  6  Com.  Ca.  65. 
889 ;  (1900)  2  Q.  B.  638 ;   5  Com.  Ca. 
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Sect.  614.  The  shipowners  contended  that  the  words  used  in  the  charter- 
party  were  tantamount  to  fixing  a  certain  definite  number  of 
days  as  the  period  within  which  the  discharge  was  to  be  accom- 
phshed.  The  position  was  thus  stated  by  Lord  Macnaghten: 
"  The  shipowner,  they  said,  would  know,  and  the  charterer  would 
ascertain  the  time  required  for  delivery  of  the  cargo  when  the 
ship  was  working  as  fast  as  she  could,  and  that  time  would,  of 
course,  be  measured  by  days  and  hours.  This  contention, 
therefore,  was  that  the  language  actually  used  had  precisely  the 
same  meaning  and  effect  as  if  the  obligation  of  prompt  despatch 
described  by  reference  to  the  ship's  power  of  discharging  her 
cargo  had  been  translated  into  measured  portions  of  time.  .  .  . 
[But]  I  cannot  help  thinking  that  any  person  who  might  happen 
to  sign  a  charter-party  in  this  form  would  be  much  astonished  to 
be  told  that  by  so  doing  he  had  come  under  an  unconditional 
liability  to  take  delivery  within  a  fixed  limit  of  time."  And  the 
same  judge  summed  up  his  conclusions  in  the  following  words : 
"  The  words  used  do  not  specify,  or  even,  I  think,  point  to  a 
definite  period  of  time.  What  they  do  point  to  is  the  discharge 
of  the  cargo  with  the  utmost  despatch  practicable,  having  regard 
to  the  custom  of  the  port,  the  facilities  for  delivery  possessed  by 
the  particular  vessel  under  contract  of  affreightment,  and  all  other 
circumstances  in  existence  at  the  time,  not  being  circumstances 
brought  about  by  the  person  whose  duty  it  is  to  take  delivery,  or 
circumstances  within  his  control." 

It  is  thus  clear  that  words  requiring  that  the  goods  shall  be 
received  or  delivered  "  as  fast  as  ship  can  deliver,""  are  not 
equivalent  to  fixing  a  time  based  gn  the  ship's  mechanical  ability 
under  ordinary  circumstances  to  receive  or  deliver  the  goods, 
or  even  the  ship's  ability  under  the  circumstances  actually 
existing.  The  cases  {p)  show  that  the  words  put  no  obligation 
on  the  charterer  beyond  that  of  being  reasonably  diligent.  So 
that  he  is  excused  from  taking  delivery  by  obstacles  which 
prevent  his  doing  so,  though  they  may  not  prevent  the  ship  from 
giving  delivery. 

(jP)  See  also  Wyllie  v.  Harrison,  (1885)  599,  where  the  words  were  "  with  all  des- 

13  Sess.Ca.  (Ith)  92  ;  Good  v.  Isaacs,  61  patch,"    and    similar    cases    discussed, 

L.  J.,  Q.  B.  649  ;  (1892)  2  Q.  B.  555.  infra,   ss.    615  to  619.      And  see  the 

The  Jaederen,  61  L.  J.,  P.  89  ;  (1892)  P.  old  cases  of  Rodgers  v.  Forresters,  (1810) 

351.      Cf.   Postlethwaite   r.    Freeland,  2  Camp.  483  ;   Burmester  v.  Hodgson, 

(1880)  49  L.    J.,   Ex.    680 ;    5  A.    C.  (1810)  2  Camp.  488. 
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Thus,  in  Hulthen  v.  Stewart  (g),  the  delay  in  discharging,  in     Sect.  614. 
the  dock,  was  due  to  want  of  lighters  and  to  want  of  space  on  the 
quay ;   neither  fact  directly  affected  the  ship's  ability  to  give 
delivery  from  the  deck  of  the  ship. 

Still  more  clearly  was  that  true  in  the  case  of  Temple  v. 
Kunnalls  (r),  where  the  delay  occurred  in  loading  a  cargo  of  stone, 
owing  to  the  charterer's  inability  to  get  carts  in  which  to  bring 
the  stone  to  the  vessel  at  the  quay.  By  the  charter-party  the 
cargo  was  "  to  be  loaded  and  discharged  as  fast  as  steamer  can 
receive  and  deliver  during  usual  working  hours  (Sundays  and 
holidays  excepted).  The  time  for  loading  and  discharging  to 
count  from  the  time  the  ship  arrives  at  the  loading  and  dis- 
charging ports  respectively  in  usual  working  hours."  It  appeared, 
that  at  Newlyn,  the  loading  port,  ships  were  loaded  at  the  quay 
by  means  of  carts,  which  brought  the  stone  from  the  defendant's 
quarries  about  a  mile  away ;  and  that  at  the  time  in  question 
there  was  a  scarcity  of  carts  owing  to  the  mackerel  fishery.  This, 
delayed  the  loading,  though  the  defendant  did  all  that  he  could 
to  get  carts.  The  Court  of  Appeal,  affirming  Bigham,  J.,  held 
that  that  sufficed  to  absolve  him  from  liability  for  the  delay. 

These,  then,  and  similar  words  do  not  merely  mean  that  the 
shipowner  takes  the  risk  of  obstacles  which  affect  himself  and 
the  ability  of  the  ship  to  give  despatch,  as  distinguished  from, 
obstacles  which  affect  the  shipper  or  receiver ;  nor  is  it  now  open 
to  argument  that  words  like  "  as  fast  as  ship  can  receive  and 
deliver,"  while  referring  to  the  actual  circumstances  at  the  time, 
mean  that  the  rate  is  to  be  determined  simply  by  the  ship's 
ability  (under  these  circumstances)  to  receive  or  give  delivery  ; 
the  charterers'  ability,  under  the  existing  circumstances,  to  bring 
the  cargo  alongside  and  to  take  it  away,  must  also  be  taken  into 
account.  Thus,  in  effect,  the  charterer's  obligation  is  left  where^ 
it  would  be  at  law  if  no  words  were  used. 

But  if  the  shipowner  makes  out  a  prima  facie  case  that  the 
ship  was  ready  to  receive  or  deliver  at  a  certain  rate,  it  will  be 
for  the  shippers  or  receivers  to  answer  that  case  by  showing  that, 
they  did  all  that  they  could  under  the  circumstances  (s). 

(?)  Snpra  (o).  (j)  The  Ame,  73  L.  J.,  P.  34  ;  (1904> 

W  (1902)  18  T.  L.  E.  18,  822.     Cf.  P.    154.     Cf.   Metcalfe    -o.    Thompson^ 

Macbeth  v.  Wild,  (1900)  16  T.  L.  E.  (1902)  18  T.  L.  E.  706. 

497. 
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Sect.  614.  But  in  Maclay  v.  Spillers  and  Baker  {£),  the  bill  of  lading  was 
held  to  impose  an  absolute  obligation  on  the  receiver :  it  provided 
that  "  goods  are  to  be  received  by  the  consignee  immediately  the 
vessel  is  ready  to  discharge,  and  continuously  at  all  such  hours  as 
the  Custom-House  authorities  may  give  permission  for  the  ship  to 
work."  This  was  held  by  the  Court  of  Appeal  to  mean  that  the 
consignee  must  be  prepared  to  take  discharge  immediately  the 
ship  is  ready  ;  and  must  go  on  continuously  taking  the  discharge, 
if  the  ship  can  give  it.  So  that  the  consignee  was  not  excused 
by  his  inability  to  obtain  labourers  (m). 

In  the  American  case  of  Hine t.  Perkins  {x),  the  ship  was  to  be 
discharged  at  one  safe  berth  in  New  York  Harbour,  as  ordered  by 
charterers.  She  was  to  "  discharge  as  fast  as  she  can  deliver  in 
ordinary  working  hours  " ;  and  the  charter-party  stipulated  that 
she  should  "  provide  sufficient  steam  to  run  all  cargo  winches  at 
one  and  the  same  time."  The  vessel  had  four  hatches,  and 
corresponding  winches,  and  was  ready  to  discharge  at  all  hatches 
at  the  same  time.  But  the  berth  to  which  she  was  ordered  did 
not  admit  of  that  being  done.  It  was  held  that  the  charterers 
were  liable  for  the  consequent  delay  (jj). 

"Ascus-  614a.  Where  the  loading  is  to  be  done  "in  the  usual  and 

tomary.  customary  manner,"  this  relates  to  the  mode  of  doing  the  work 

and  not  to  the  time  within  which  it  is  to  be  completed  {z).  So, 
where  the  work  is  to  be  done  "  as  customary,"  the  words  are 
equivalent  to  "  in  the  customary  manner."  Thus  in  Gardiner  v. 
Macfarlane  (a),  it  was  held  that  the  words  "  loaded  as  customary  " 
related  to  the  mode  of  loading,  e.g.,  by  lighters,  crane,  &c. ;  and 
did  not  relate  to  a  suggested  practice  to  give  steamers  a  preference 
over  sailing  ships. 

(0  (1901)  6  Com.  Ca.  217.  eighty-two  Oak  Ties,    (1898)    87    Fed. 

(a)  See  for  a  similar  decision  in  the  Kep.  935. 

U.  S.,  Tweedie  Trading  Co.  «).  Strong,  («)  Per   Brett,    L.  J.,   in   Nelson   v. 

(1907)  157  Fed.    Eep.   304.      But    see  Dahl,  (1879)  12  Ch.  D.  p.  588,  citing  per 

United  States  Shipping  Co.  c.  United  Bovill,   C.   J.,   in  Tapscott  o.  Balfour, 

States,  (1906)  146  Fed.  Rep.  914.  (1872)  L.  E.,  8  C.  P.  p.  52. 

(a;)  (1893)  55  Fed.  Eep.  996,  Cir.  Ct.  (a)  Castlegate  S.S.  Co.  v.  Dempsey, 

of  Appeals,  reversing  the  District  Judge,  61  L.  J.,  Q.  B.  620  ;  (1892)  1  Q.  B.  854  ; 

(1892)  50  Fed.  Eep.  434  (The  Nether-  7  Asp.  M.  0.  186  ;  Dunlop  d.  Balfour, 

holme).  61  L.  J.,  Q.  B.  354  ;  (1892)  1  Q.  B.  507  ; 

(2/)  And  a  contract  to  give  "  prompt  The  Nifa,  62  L.  J.,  P.  12  ;  (1892)  P.  411  ; 

despatch  "  has  been  held  by  an  American  Gardiner  ^•.  Macfarlane  (2),  (1893)  20 

Court  to  require  the  charterer  to  have  a  Sess.  Ca.  (4th),  414  ;  Aberdeen,  &c.  Co. 

berth  ready  at  once  :  Ten  thousand  and  v.  Macken,  (1899)  2  Jr.  E.  1. 
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And  where  the  charter-party  provided  that  cargo  was  "to  be  Sect.  6l4a. 
supplied  to  and  received  from  the  steamer  in  the  manner  and  at 
the  rate  customary  at  each  port,"  the  Court  of  Appeal  dealt  with 
the  contention  that,  as  the  evidence  showed  a  custom  to  recog- 
nize a  certain  daily  rate  of  delivery,  the  charter  must  be  treated 
as  one  with  lay  days  fixed,  by  holding  that  the  only  obligation 
on  the  charterer  was  to  take  delivery  within  a  reasonable  time 
under  all  the  circumstances,  and  that  it  was  impossible  to 
construe  the  charter  as  a  fixed  day  contract  {b). 

But  in  the  Scotch  case  of  the  Crown  S.S.  Co.  v.  Leitch  (c),  the 
custom  of  the  port  was  expressly  excluded :  the  claim  was  not, 
however,  one  for  demurrage,  but  for  repayment  of  charges 
incurred  by  the  shipowner  to  facilitate  the  discharge.  The  bill 
of  lading  provided  that  the  goods  were  to  be  received  "  as  fast  as 
steamer  can  deliver,  any  custom  of  the  port  notwithstanding,  and 
all  charges  incurred  after  being  discharged  necessary  for  the 
steamer's  quick  despatch  to  be  paid  by  the  owner  or  consignee  of 
the  goods."  The  custom  of  the  port  was  to  weigh  the  sugar  at 
the  ship's  side  as  it  was  received  from  the  ship's  tackle,  before 
wheeling  it  to  the  shed :  the  consignees  could  not  weigh  as 
quickly  as  the  ship  could  deliver,  and  hence  a  block  resulted  on  the 
quay,  which  would  have  delayed  the  discharge.  The  shipowners 
thereupon  employed  men  to  wheel  off  the  sugar  to  the  shed, 
without  weighing  it,  so  as  to  prevent  such  delay,  and  sought  to 
recover  the  expenses  so  incurred.  The  Court  (Lord  Stormonth- 
Darling  dissenting)  held  they  were  entitled  to  do  so,  on  the 
ground  that,  although  the  principle  of  Hulthen  v.  Stewart  (d) 
would  have  applied  if  the  case  had  been  one  of  demurrage,  the 
express  words  of  the  bill  of  lading  entitled  the  shipowners  to 
take  any  reasonable  steps  "  necessary  for  quick  despatch,"  irre- 
spective of  the  customary  methods  of  the  port,  and  to  recover 
the  expenses  so  incurred. 

(S)  Smailes  v.  Hans  Dessen,  (1906)  a  contract  to  discharge  with  customary 

12  Com.  Ca.   117  ;  10  Asp.  M.  C.  319.  despatch  is   treated    as    equivalent  to 

See  also  Metcalfe  o.  Thompson,  (1902)  fixing  a  definite  number  of  lay  days  by 

18  T.  L.  E.  706  ;  Sea  S.S.  Co.  v.  Price,  calculation,  Leary  v.  Talbot,  (1908)  160 

(1903)  8  Com.  Ca:  292  ;  Eopnerc.  Stoate,  Fed.  Eep.  914  ;  Swan  v.  Wiley,  (1908) 

Hosegood  &  Co.,  (1905)  10  Com.  Ca.  73  ;  161  Fed.  Eep.  905. 

10  Asp.  M.  0.  32  ;  21  T.   L.  E.  245  :  (c)  (1908)  S.  C.  506. 

Cf.   Aktieselskabet   Hekla    v.    Bryson,  Id)  72  L.  J.,  K.  B.  917 ;  (1903)  A.  C. 

Jameson  &  Co.,  (1908)  14  Com.  Ca.  1 ;  389  ;  7  Com.  Ca.  139. 
25  T.  L.  E.  168,   •  In  America,  however, 
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Sect.  615. 

Where  no 
time  fixed. 


Beasonable 
time. 


615.  The  matter  is  still  clearer  where  there  are  no  words, 
purporting  definitely  or  by  reference,  to  fix  the  time  for  loading 
or  discharging.  The  contract  implied  by  law  in  those  circum- 
stances is  that  the  merchant  and  shipowner  shall  "  each  use 
reasonable  despatch  in  performing  his  part  "  (e). 

The  expressions  "  reasonable  despatch  "  and  "  reasonable  time," 
commonly  used,  are  ambiguous  unless  we  know  the  state  of 
circumstances  to  which  they  refer.  If  the  reasonable  despatch 
is  to  be  estimated  by  reference  to  the  circumstances  which 
ordinarily  exist,  the  time  to  be  occupied  is  a  definite  one,  and 
may  be  calculated  beforehand.  But  in  the  case  we  are  consider- 
ing, the  true  view  is,  that  the  despatch  required  from  the  parties 
is  that  which  can  reasonably  be  expected  from  them  under  the 
actual  circumstances  which  exist  at  the  time  of  performance  (/). 
Not,  however,  allowing  as  excuses  impediments  which  the  party 
has  himself  created,  or  which  are  under  his  control  (g). 

"  The  delay  having  happened  without  fault  on  either  side,  and 
neither  having  undertaken  by  contract,  express  or  implied,  that 
there  should  be  no  delay,  the  loss  must  remain  where  it  falls. 
...  If  the  contract  be,  as  we  construe  it,  only  to  use  reasonable 
diligence  in  performing  his  part  of  the  delivery,  he  was  guilty  of 
no  breach,  whilst  the  landing  of  the  cargo  was  rendered  impossible 
by  a  cause  over  which  he  had  no  control  "  (h). 

In  Postlethwaite  v.  Freeland  (i),  the  cargo  was  "  to  be  dis- 
charged with  all  despatch,  according  to  the  custom  of  the  port ; " 
and  Lord  Blackburn,  discussing  the  charterer's  obligation,  said : 
"  In  Taylor  v.  Great  Northern  Bail.  Co.,  it  was  laid  down  that 
a  '  reasonable  time '  meant  what  was  reasonable  under  the 
circumstances.    Byles,  J.,  there  says :  '  My  brother  Hayes  treats 


(e)  Ford  v.  Cotesworth,  (1868)  L.  E., 
i  Q.  B.  127,  at  p.  137  ;  supra,  ss.  179, 
180.  Where  a  vessel  was  to  be  loaded  in 
time  for  a  particular  convoy,  see  Thomp- 
son V.  Inglis,  (1813)  3  Camp.  428. 

(/)  Hick  V.  Rodocanachi,  61  L.  J. 
Q.  B.  42  ;  (1891)  2  Q.  B.  626  ;  affirmed 
as  Hick  r.  Raymond,  62  L.  J.,  Q.  B.  98  ; 
(1893)  A.  C.  22  ;  Carlton  S.S.  Co.  v. 
Castle,  &c.  Co.,  67  L.  J.,  Q.  B.  795  ; 
(1898)  A.  G.  486;  2  Com.  Oa.  286; 
Hick  V.  Tweedy,  (1890)  63  L.  T.  765. 

(g~)  Zillah  r.  Midland  Rail.  Co.,  (1902) 
19  T.  L.  E.  63 ;   Tillett  e.  Cwm  Avon 


Works  (1886),  2  T.  L.  R.  675  ;  Hill  v. 
Idle,  (1815)  4  Camp.  327;  Wright  v. 
New  Zealand  Shipping  Co.,  (1878)  4 
Ex.  D.  165,  n.  per  Cotton,  L.  J. ;  Hick 
t:  Rodocanachi,  per  Fry,  L.  J.,  (1891) 
2  Q.  B.  p.  645. 

(A)  Ford  6.  Cotesworth,  (1868)  h.  R., 
4  Q.  B.  at  p.  137.  Cf.  Taylor  v.  G.  N, 
Rail.  Co.,  (1866)  35  L.  J.,  C.  P.  210 ; 
L.  R.,  1  C.  P.  385  ;  and  per  Brett,  L.  J., 
in  Nelson  v.  Dahl,  (1879)  12  Ch.  D.  568, 
pp.  583,  584.  But  see  HiU  v.  Idle,  (1815) 
4  Camp.  327. 

(i)  (1880)  5  A.  C.  p.  621. 
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ordinary  time  and  reasonable  time  as  meaning  the  same  thing  ;  Sect.  615. 
but  I  think  reasonable  time  means  reasonable  time  looking  at 
all  the  circumstances  of  the  case.  The  delay  in  this  case  was  an 
accident  as  far  as  the  defendants  were  concerned,  entirely 
beyond  their  control,  and  therefore  I  think  they  are  not  liable.' 
This  is,  I  think,  right,  and  applicable  to  the  present  case." 

On  the  other  hand,  in  Wright  v.  New  Zealand  Shipping  Co.  {k), 
Thesiger,  L.  J.,  said  that  a  "reasonable  time"  for  unloading 
"  means  a  reasonable  time  under  ordinary  circumstances."  This 
did  not,  however,  agree  with  the  other  judgments  in  that  case. 
Bramwell,  L.  J.,  said  (I) :  "  The  charter-party  contained  no  state- 
ment as  to  the  number  of  days  which  should  be  allowed  to  the 
charterers  for  discharging  the  cargo  ;  they  were  therefore  bound 
to  unload  the  vessel  in  a  reasonable  time.  In  my  judgment  a 
reasonable  time  for  doing  an  act  is  a  time  within  which  it  can  be 
done  by  a  person  working  reasonably ;  but  the  time  which  he 
spends  in  making  his  preparation  for  doing  the  act  is  not  to  be 
taken  into  account." 

The  question,  however,  did  not  directly  arise  for  decision  until 
the  case  of  Hick  v.  Eodocanachi(m),  which  was  affirmed  by  the 
House  of  Lords  under  the  name  of  Hick  v.  Raymond  (n) ;  it  was 
there  held  that  where  the  contract  is  silent,  the  obligation  of  the 
merchant  is  to  use  "  all  reasonable  diligence  under  the  circum- 
stances which  exist  at  the  time  of  the  unloading." 

In  that  case  no  time  was  fixed  within  which  the  unloading 
must  be  done.  The  shipowners  were  able  and  willing  to  do  their 
part  by  the  crew ;  but  the  consignees  were  prevented  from  taking 
delivery  by  a  strike  of  the  dock  labourers — they  could  not  obtain 
the  necessary  labour — and  delay  consequently  occurred.  It  was 
held  that  the  shipowners  had  no  claim,  the  consignees  having 
done  all  they  could  under  the  circumstances.  When  the  language 
of  a  contract  does  not  expressly,  or  by  necessary  implication,  fix 

(J)  (1878)  4  Ex.  D.  165,  n.  Com.  Ca.  87  ;  Hulthen  v.  Stewart,  72 

(/)  At  p.  168.  L.  J.,  K.  B.  917  ;  (1903)  A.  C.  389  ;  7 

(m)  61  L.  J.,Q.  B.  42  ;  (1891)  2  Q.  B.  Com.  Ca.  139  ;  Smailes  v.  Hans  Dessen, 

626 ;  affirmed  in  the  H.  L.  as  Hick  v.  (1906)  12  Com.  Ca.  117  ;  10  Asp.  M.  C. 

Raymond,  62  L.  J.,  Q.  B.  98  ;  (1893)  319.     In  the  CJ.  S.,  see  Empire  Transp. 

A.  0.  22.     See  also  Carlton  S.S.  Co.  v.  Co.  v.  Philadelphia,  &e.  Co.,  (1896)  77 

Castle,  &c.  Co.,  67  L.  J.,  Q.  B.  795  ;  Fed.  Bep.  919  ;   The  Ionia,  (1905)  135 

(1898)  A.  C.  486  ;  2  Cam.  Ca.  286  ;  Lyle  Fed.  Bep.  317. 

Shipping  Co.  v.  Cardiffi  Corporation,  69  (n)  62  L.  J.,  Q.  B.  98  ;  (1893)  A.  C.  22. 

L.  J.  Q.  B.  93,  889  ;  (1900)  2  Q.  B.  638  ;  5 

C— c.  3   F 
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Sect.  616.  any  time  for  the  performance  of  a  contractual  obligation,  the  law 
implies  that  it  shall  be  performed  within  a  reasonable  time.  The 
rule  is  of  general  application,  and  is  not  confined  to  contracts  for 
the  carriage  of  goods  by  sea.  In  the  case  of  other  contracts  the 
condition  of  reasonable  time  has  been  frequently  interpreted : 
and  has  invariably  been  held  to  mean  that  the  party  upon  whom 
it  is  incumbent  duly  fulfils  his  obligations,  notwithstanding  pro- 
tracted delay,  so  long  as  such  delay  is  attributable  to  causes 
beyond  his  control,  and  he  has  neither  acted  negligently  nor 
unreasonably  (o). 

The  requirement,  then,  in  these  cases  is,  that  each  party  shall 
be  reasonably  diligent  in  doing  his  part  of  the  work.  And  his 
diligence  must  be  continuous.  Eeasonable  diligence  on  the 
average  will  not  suf&ce.  He  cannot  excuse  neglect  at  one  period 
of  the  work  by  pointing  to  extraordinary  efforts  at  another  period 
of  it  ip). 

Fordf.  616.  In   Ford  v.  Cotesworth  (q),  the   charter-party  provided 

Ootesworth.      ^j^g^j.  ^.j^g  gj^jp  gj^Q^i^  proceed  to  Lima  or  Valparaiso  as  ordered, 

and  there  "  deliver  the  said  cargo  in  the  usual  and  customary 
manner,  agreeable  to  bills  of  lading,  and  so  end  the  voyage." 
She  was  ordered  to  Lima,  and  arrived,  and  was  ready  to  unload 
at  Callao,  the  port  of  Lima,  on  March  1st.  Goods  could  only  be 
landed  there  by  launches  or  lighters  (provided  by  the  merchant) ; 
and  only  through  the  custom  house. 

While  the  ship  was  unloading,  about  April  11th,  the  authori- 
ties refused  to  allow  any  more  cargo  to  be  landed  at  the  custom 
house,  in  consequence  of  anticipated  danger  from  the  Spanish 
fleet,  then  in  the  neighbourhood.  And,  about  the  18th,  shipping 
was  ordered  to  move  out  of  the  expected  line  of  fire  of  the  fleet. 
On  the  26th  the  ship  did,  on  peremptory  orders,  move  away 
several  miles ;  and  did  not  return  till  May  12th,  when  the  dis- 
charge was  proceeded  with  and  finished. 

The  question  was,  whether  the  shipowner  was  entitled  to 
demurrage  for  the  time  (agreed  at  seven  days)  during  which  the 
ship  lay  at  her  berth  but  could  not  unload  owing  to  the  refusal 
of  the  authorities  to  allow  the  cargo  to  be  landed.  Blackburn,  J., 

(o)  Per  Lord  Watson,  (1893)  A.  C.  at  Leaak,  (1890)  18  Sess.  Ca.  (4th)  280. 

P-  32.  (q)  (1868)  38  L.  J.,  Q.  B.  52  ;  L.  R.,  i 

(^)  Aberdeen,    &c.    Co.    v.    Macken  Q.  B.  127  ;  affirmed  (1870)  39  L.  J.,  Q.B. 

(1899),  2  Ir.  K.  1 ;  Avon  S.S.    Co.   o.  188  ;  L.  E.,  5  Q.  B.  544. 
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delivering  the  judgment  of  the  Court,  said  (r) :  "  Where  the  act  Sect.  6te. 
to  be  done  is  one  in  which  both  parties  to  the  contract  are  to 
concur,  and  both  bind  themselves  to  the  performance  of  it,  there 
is  no  principle  on  which,  in  the  absence  of  a  stipulation  to  that 
effect,  either  expressed  by  the  parties  or  to  be  collected  from 
what  they  have  expressed,  the  damages  arising  from  an  unfore- 
seen impediment  are  to  be  cast  by  law  on  the  one  party  more 
than  on  the  other ;  and  consequently  we  think  that  what  is 
imphed  by  law  in  such  case  is,  not  that  either  party  contracts 
that  it  shall  be  done  within  either  a  fixed  or  a  reasonable  time, 
but  that  each  contracts  that  he  shall  use  reasonable  diligence  in 
performing  his  part.  It  is  on  the  application  of  this  principle  to 
a  charter-party  that  the  present  question  depends.  We  think 
that  delivering  cargo  is  as  much  the  duty  of  the  shipowner  as  of 
the  merchant ;  and  consequently  that  the  contract,  implied  by 
the  law  in  the  absence  of  any  stipulation,  in  a  charter-party  is, 
that  each  party  shall  use  reasonable  diligence  in  performing  his 
part  of  the  delivery  at  the  port  of  discharge ;  the  merchant  being 
ready  to  receive  in  the  usual  manner,  and  the  owner  by  his 
captain  and  crew  to  deliver  in  the  usual  manner.  So  that  there 
is  no  contract  implied  by  law  on  the  part  of  the  shipowner  to 
allow  his  vessel  to  be  kept  there  for  the  usual  time,  if  by  reason- 
able diligence  on  the  part  of  the  merchant  the  cargo  might  be 
sooner  taken  away ;  and  no  contract  implied  by  law  on  the  part 
of  the  merchant  to  take  the  cargo  out  within  such  usual  time,  if 
he  could  not  by  reasonable  diligence  perform  it :  though  very 
commonly  there  are  stipulations  to  that  effect." 

This  judgment  was  affirmed  in  the  Exchequer  Chamber  (s), 
and  Kelly,  C.  B.,  there  said :  "  I  was  from  the  first  prepared  to 
agree  with  the  Court  of  Queen's  Bench  in  treating  the  delivery 
of  the  cargo  at  the  port  of  destination  as  one  entire  act,  in  which 
both  parties  have  to  perform  their  parts  ;  the  defendants  have  to 
provide  lighters,  and  the  plaintiffs  to  assist  in  putting  the  goods 
over  the  side  of  the  ship ;  and  the  plaintiffs  were  as  much  pre' 
vented  from  doing  their  part  as  the  defendants.  For  had  the 
defendants  provided  lighters,  as  it  was  contended  they  ought  to 
have  done,  notwithstanding  the  order  not  to  land  any  more 
goods,  no  doubt  the  authorities  would  have  prevented  the  goods 

W  (1868)  L.  E.,  i  Q.  B.  at  p.  133.  5  Q.  B.  544. 

(»)  (1870)  39  L.  J.,  Q.  B.  188  ;  L.  K., 
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from  being  put  on  board  the  lighters ;  and  it  is  absurd  to 
suppose  that  the  goods  could  have  been  put  into  seventy  or 
eighty  lighters  and  left  floating  in  the  harbour." 

It  is,  however,  difficult  to  understand  how  the  decision  in  that 
case  can  have  depended  upon  the  joint  inability  of  the  merchant 
and  shipowner.  Though  the  discharging  was  a  matter  in  which 
both  parties  had  to  take  part,  it  appears  that  the  master  of  the 
ship  would  have  been  able  to  perform  his  part,  that  is,  the 
putting  the  goods  out  of  the  ship  into  the  lighters,  had  the 
lighters  been  there.  The  disabling  cause  directly  affected  the 
charterer's  operations  only.  The  question  was  not  as  to  the  delay 
during  the  time  the  ship  was  ordered  away  from  her  berth  :  that 
would  have  been  a  case  of  joint  inability ;  but  it  was  not  under 
consideration  (t). 

Moreover,  if  the  charterer,  in  Ford  v.  Cotesworth,  would  have 
been  liable  for  the  delay  but  for  the  fact  of  a  joint  inability  to 
perform  the  work  of  discharging,  it  would  seem  that  under  similar 
circumstances  he  ought  also  to  be  relieved  from  liability  although 
a  definite  time  may  have  been  fixed  by  the  contract.  If  there 
was  a  contract  to  have  the  ship  discharged  in  a  reasonable  time 
under  ordinary  circumstances,  and  joint  inability  was  a  good 
excuse  for  failing  in  that,  it  ought  also  to  be  a  good  excuse  where 
the  time  for  discharging  has  been  fixed.  But  that  is  clearly  not 
the  rule  (u). 

It  appears  to  me,  then,  that  the  decision  did  not  depend  upon 
the  fact  that  the  shipowner  was  also  prevented  from  discharging  ; 
but  rested  on  the  general  principle  .that  the  charterer  was  only 
bound  to  work  with  such  diligence  as  was  practicable,  and  reason- 
able, under  the  circumstances  which  arose  (x).  Martin,  B.,  in 
the  Exchequer  Chamber,  said  (y) :  "  In  this  case  there  is  only  an 
implied  contract  on  the  part  of  the  defendants,  for  there  is  no 
positive  contract  whatever  on  their  part ;  and  I  am  not  aware  of 


{t)  Cf.  Cunningham  v.  Dunn,  (1878) 
48  L.  J.,  C.  P.  62  ;  3  C.  P.  D.  443  ;  dis- 
cussed mpra,  ss.  228,  229. 

(«)  Randall  v.  Lynch,  (1810)  2  Camp. 
352  ;  12  East,  179  ;  Barker  v.  Hodgson, 
(1814)  3  M.  &  S.  267 ;  Tiis  r.  Eyers, 
(1877)  45  L.  J.,  Q.  B.  511  ;  1  Q.  B.  D. 
244  ;  White  r.  Winchester  S.S.  Co.,  (1886) 
23  Sc.  L.  E.  342  ;  Budgett  v.  Binning- 
ton,  60  L.  J.,  Q.  B.  1.  ;  25  Q.  B.  D.  320  ; 


(1891)  1  Q.  B.  35. 

(ic)  This  view  of  the  case  was  taken 
by  the  C.  A.  in  Hick  v.  Rodocanachi,  61 
L.  J.,  Q.  B.  42 ;  (1891)  2  Q.  B.  626  ; 
aflBrmed  in  H.  L.  as  Hick  ?'.  Raymond, 
62  L.  J.,  Q.  B.  98  ;  (1893)  A.  C.  22 ; 
supra,  ii.  615.  But  see  Cunningham  f. 
Dunn,  (1878)  48  L.  J.,  C.  P.  62 ;  3 
C.  P.  D.  443  ;  discussed  supra,  s.  228, 

(^)  (1870)  L.  R.,  5  Q.  B.  p.  548. 
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any  case  which  goes  to  impose,  by  mere  implication  of  law,  with-    Sect.  616. 
out  any  stipulation  whatever,  so  unreasonable  a  liability  as  that 
which  the  plaintiffs  seek  to  impose  on  the  defendants,  that  they 
are  to  be  answerable  for  the  delay  caused  by  vis  major." 

616a.  The  work  of  loading  or  discharging  is  usually  a  joint  where  work 
operation,  done  by  the  freighter  or  consignee  on  the  one  hand,  independent 
and  the  shipowner  on  the  other  hand.     But  sometimes,  by  the  authority, 
law  or  custom  of  the  place,  that  work  is  done  by  neither  of  them, 
but  by  third  persons  (such  as  a  dock  authority)  who  act  for  them 
both.    "Where  that  is  the  case,  and  where  there  has  been  no 
undertaking  that  the  work  shall  be  completed  in  a  fixed  time,  it 
would  seem  that  the  merchant  will  not  be  liable  for  a  delay, 
although  unreasonable,  caused  by  the  authority  doing  the  work  ; 
unless  he  in  some  way  brought  it  about  (z). 

617.  Butthoughthecharterer,  where  no  time  is  fixed  for  loading  The  cargo 
or  unloading,  does  not  come  under  any  obligation  to  have  the  ™"^ 
work  completed  in  any  particular  time,  and  is  excused  if  the 
work  is  delayed  by  causes  beyond  his  control,  he  will  not  be 
excused  for  delay  caused  by  failure  to  have  the  cargo  ready. 

Unless  expressly  excused  {a),  the  charterer  is  bound,  so  far  as 
provision  of  the  cargo  is  concerned,  to  be  ready  to  proceed  with 
the  work  without  delay.  The  cargo  must  be  ready  at  the  proper 
place  for  loading  (6).  The  charterer  cannot  set  up  the  excuse  of 
vis  major  for  delay  in  these  matters. 


618.  The  important  question  whether  the  charterer  is  ordinarily  fMust  the 

appliances  for 
loading  or 
discharging 


bound  to  be  ready  with  the  appliances  required  for  taking  the 
cargo  to  or  from  alongside  the  ship  has  given  rise  to  much 
difficulty,  but  it  now  seems  clear  that  there  is  no  such  absolute 
obligation. 

In  Wright  v.  New  Zealand   Shipping   Co.  (c),   great    delay 
occurred  in  the  discharge  of  a  ship,  which  had  to  be  done  by 

(«)  See  The  Jaederen,  61  L.  J.,  P.  89  ;  Q.  B.  17  ;  8  Q.  B.  D.  594  ;  10  Q.  B.  D. 

(1892)  P.  351  ;  Castlegate  S.S.  Co.  v.  241  ;  Elliott  v.  Lord,  (1883)  52  L.  J., 

Dempsey,  61  L.  J.,  Q.  B.  620  ;  (1892)  1  P.  C.  23  ;  48  L.  T.   542  ;  5  Asp.    M.  C. 

Q.B.854;7Asp.M.C.186.  iM/''«.s.619a.  63;  Adams  v.   Royal  Mail,    &c.    Co., 

(a)  As toexpress exceptions, 8ee««pm,  (1858)  28  L.  J.,  C.  P.  33  ;  5  C.  B.  (N.S.) 

ss.  257,  258.     As  to  the  effect  of  general  492 ;  Kearon  v.  Pearson,  (1861)  31  L.  J., 

exceptions,  mpra,  s.  150.  Ex.  1 ;  7  H.  &  N.  386  ;  Ardan  S.S.  Co.  v. 

(*)  Grant  v.  Coverdale,  (1884)  53  L.  J.,  Weir,  74  L.  J.,  P.  C.  143  ;  (1905)  A.  C.  501  ; 

Q.  B.  462  ;  9  A.  C.  470  ;  5  Asp.  M.  C.  21  T.  L.  E.  723.     See  supra,  ss,  252—254. 

353 ;  Kay  t.  Field,  (1882)  52  L.  J ,  (c)  (1878)  4  Ex.  D.  165,  u. 
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Sect.  618.  lighters,  owing  to  the  large  number  of  vessels  waiting  to  be 
discharged,  and  to  the  scarcity  of  lighters  at  the  command  of 
the  charterers.  The  charter-party  was  silent  as  to  the  time  to 
be  allowed  for  unloading ;  but  it  provided  that  the  cargo  should 
he  delivered  into  lighters  alongside,  and  should  be  taken  from 
alongside  free  of  expense  and  risk  to  the  ship.  It  was  held  by 
the  Court  of  Appeal  that  the  charterers  were  liable  for  the  delay ; 
and  the  ground  of  the  decision,  taken  by  the  majority  of  the 
Court,  was  that  they  were  bound  to  have  been  ready  with  the 
lighters  which  were  necessary  fortheworkof  unloading  (d). 
Postlethwaite  But  that  case  must  be  read  in  the  light  of  Postlethwaite  v. 
Freeland  (c).  There  also  delay  had  arisen  from  an  insufficiency 
of  lighters  for  the  work  of  discharging.  The  charter-party  of 
The  Cumberland  Lassie  stipulated  that  the  cargo,  of  steel  rails, 
should  be  discharged  at  East  London,  in  South  Africa,  "with  all 
despatch,  according  to  the  custom  of  the  port ;  "  and  it  was  to 
be  taken  [from  alongside  at  the  charterers'  risk  and  expense. 
The  work  of  unloading  at  East  London  was  then,  and  had  for 
long  previously  been  done  in  a  very  peculiar  manner,  by  means 
of  a  set  of  lighters  under  the  control  of  a  company  there,  which 
were  navigated  over  the  bar  of  the  harbour  along  a  system  of 
warps  or  cables.  There  were  only  four  lighters  suitable  for 
discharging  the  cargo  of  The  Cumberland  Lassie,  and  other 
vessels  requiring  them  had  arrived  before  her.  It  was  the  settled 
practice  of  the  port  that  vessels  should  be  discharged  in  turn  by 
means  of  this  system  of  lighters  and  warps,  and  no  other  mode 
of  discharging  seems  to  have  been  available ;  and  thus  a  long 
delay  occurred  after  the  ship's  arrival  before  the  unloading  was 
commenced.  It  was  held  by  the  House  of  Lords,  affirming  the 
decisions  of  Lord  Coleridge  and  the  Exchequer  Division,  and  of 
the  majority  of  the  Court  of  Appeal,  that  the  charterers  were  not 
liable  for  the  delay. 

Lord   Selborne    distinguished  Wright  v.   The  New  Zealand 

(d')  Bramwell,  L.  J.,  said  that  the  vessel  arrived  other  ships  belonging  to 
charterers,  "upon  the  arrival  of  the  other  persons  required  those  lighters, 
ship,  were  bound  to  have  lighters  ready  and  the  defendants  got  lighters  for  un- 
to discharge  her  forthwith,  and  were  not  loading  the  cargo  as  soon  as  they  could." 
entitled  to  excuse  the  omission  to  do  so  4  Ex.  D.  at  p.  168. 
on  the  ground  that  at  the  port  of  dis-  (e)  (1880)  49  L.  J.,  Ex.  630  ;  4  Ex.  D. 
charge  there  was  only  a  certain  number  1 55  ;  5  A.  C.  599. 
of  lighters,  and  when    the  plaintiff's 
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Shipping  Co.  (/).  "  The  distinctions  between  that  case  and  the  Sect.  618. 
present  (whether  the  doctrine  laid  down  in  it  can  be  supported 
or  not)  are,  that  there  no  express  reference  was  made  in  the 
contract  to  the  custom  of  the  port,  and  that,  if  such  a  reference 
ought  to  have  been  implied,  no  custom  or  other  circumstance  existed 
^Yhich  would  have  made  it  impossible  for  the  charterer,  by  the 
use  of  reasonable  diligence,  to  provide  himself  with  lighters  for 
the  discharge  of  the  cargo  earlier  than  he  did  "  {g). 

But  Lord  Blackburn  considered  that  they  were  in  truth  review- 
ing and  overruling  the  rule  laid  down  on  this  point  in  Wright  v. 
The  New  Zealand  Shipping  Co.  He  thought  the  express  refer- 
ence to  the  custom  of  the  port,  in  the  charter-party,  was  no  more 
than  would  be  implied  had  it  not  been  made  (/i) ;  and  came  to  the 
conclusion  that  the  charterer's  duty  was  performed  if  hejiad  used 
reasonable  despatch  under  the  circumstances  that  arose.  "  I  am 
not  aware  of  any  case  contradicting  the  doctrine  that,  in  the 
absence  of  something  to  qualify  it,  the  undertaking  of  the 
merchant  to  furnish  a  cargo  is  absolute.  And  if  the  obtaining 
lighters  or  other  customary  appliances  for  the  discharge  of  a 
ship  on  its  arrival  was,  like  the  procuring  a  cargo  for  loading 
the  ship,  a  matter  which  fell  entirely  on  the  merchant,  so  that 
he  might  choose  his  own  mode  of  fulfilling  it,  I  am  not  prepared 
to  say  that  on  the  same  principle  he  ought  not  to  be  held  to 
undertake,  without  qualification,  to  provide  those  appliances. 
And  this  seems  to  be  the  basis  of  the  judgments  of  Bramwell 
and  Cotton,  L.  J  J.,  and,  as  it  rather  seems  to  me,  of  Thesiger, 
L.  J.,  also,  as  then  expressed,  though  he  does  not  adhere  now  to 
that  opinion,  in  Wright  v.  New  Zealand  Shipping  Co.  (i) ;  and 
of  Cotton,  L.  J.,  in  the  case  now  at  bar,  But  I  do  not  think 
that  the  undertaking  to  supply  lighters  or  other  appliances  to 
assist  in  discharging  the  ship  does  fall  within  the  same  principle 
as  the  undertaking  to  supply  a  cargo.  There  is  no  case  in  which 
it  has  been  held  so  to  do ;  and,  so  far  as  I  can  find,  there  is 
nothing  in  any  of  the  text-books  in  support  of  the  doctrine 
that  it  does;  and,  as  it  seems  to  me,  what  authority  there  is 
(I  agree  it  is  not  very  direct),  is  against  the  position  "  (/c). 

(/)  (1878)  4  Ex.  D.  165,  n.  Qt)  Per    Lord   Blackburn,   5    A.    C. 

C?)  (1880)  5  A.  C.  p.  609.  p.    620.     Of.     the    iudgment   of   Lord 

(A)  5  A.  C.  p.  613.    SeeTheJaederen,  Blackburn  in  Dahl  v.  Nelson,  (1881) 

61  L.  J.,  P.  89  ;  (1892XP.  351.  6  A.  C.  38,  at  p.  43  ;  Lord  Herschell  in 

(«)  (1878)  1  Ex.  D.  165,  n.  Hick  v.  Eaymond,  (1893)  A.  C.  at  pp.  31, 
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Sect.  619. 

Eeasonable 
diligence 
usually  suflS- 
cieut. 


619.  Eecent  cases  have  followed  that  view.  In  Lyle  Shipping 
Co.  V.  Cardiff  Corporation  (l),  the  ship  was  to  be  discharged  "  with 
all  dispatch  as  customary,  weather  permitting."  The  discharge 
was  delayed  owing  to  an  insufficiency  of  trucks  of  the  G.  W.  Eail. 
Co.,  into  which,  according  to  the  usual  practice  at  Cardiff,  the 
cargo  had  to  be  delivered.  The  want  of  trucks  was  due  to  great 
pressure  of  traffic  at  the  time  upon  the  railway.  There  was  no 
want  of  diligence  on  the  defendants'  part  in  taking  delivery.  They 
did  their  best  to  obtain  the  necessary  trucks.  Bigham,  J.,  held 
that  they  were  not  liable.  "  I  am  of  opinion  that  the  whole 
obligation  in  the  present  case  upon  the  charterer  is  to  do  his  best 
to  procure  the  appliances  that  are  customarily  used  at  this  port 
for  the  purpose  of  discharging  such  vessels.  The  appliances 
customarily  used  were  the  wagons  of  certain  specified  railways 
and  no  others.  The  defendants  used  their  best  exertions  to  get 
the  services  of  those  appliances." 

And  on  appeal  A.  L.  Smith,  L.  J.,  said  he  did  not  think  there 
was  an  absolute  duty  on  the  goods-owner  to  prepare  himself  to 
take  the  cargo,  but  his  duty  was  to  do  his  best ;  and  Komer,  L.  J., 
referring  to  the  contention,  "  that  though  the  charterer  is  only 
bound  to  use  reasonable  care  and  diligence  in  effecting  the  actual 
discharge  of  the  ship,  he  is  still  absolutely  bound  to  have  ready, 
at  the  moment  the  ship  arrives  in  the  port,  all  the  appliances  for 
discharge,  such  as  lighters,  that  can  be  used  at  the  port,  and  all 
the  men  necessary  to  effect  the  discharge,"  says,  "  I  cannot  find 
any  judgment  supporting  such  a  view  of  the  law,  or  drawing 
a  distinction  between  the  duty  of  a  charterer  in  regard  to 
circumstances  up  to  the  time  the  discharge  begins  and  his 
duty  in  respect  of  the  actual  discharge  after  it  has  commenced. 
It  does  not  appear  to  me  reasonable  to  make  such  a  distinction." 

And  in  Hulthen  v.  Stewart  (m)  it  was  held  that,  though  the 


32,  distinguished  the  cases,  aud  approved 
the  decision  in  Wright  v.  New  Zealand 
Shipping  Co.,  on  the  ground  that  it  was 
not  there  shown  that  the  charterers 
"  could  not  by  reasonable  precautions  or 
exertions  have  procured  the  necessary 
lighters  elsewhere  or  earlier,  and  so  have 
avoided  the  delay  which  took  place."  See, 
however,  the  opinion  of  A.  L.  Smith,  L.  J., 
in  L\le  Shipping  Co.  v.  Cardiff,  (1900) 
2  Q.  B.    638,  p.  645,  that   Wright    v. 


New  Zealand  Shipping  Co.  is  no  longer 
law  ;  and  cf .  per  Bigham,  J.,  in  the  same 
case,  (1899)  69  L.  J.,  Q.  B.  93. 

(Z)  69  L.  J.,  Q.  B.  93,  889 ;  (1900) 
2  Q.  B.  638. 

(to)  (1901)  6  Com.  Ca.  65 ;  affirmed, 
71  L.  J.,  K.  B.  624  ;  72  L.  J.,  K.  B.  917  ; 
(1902)  2  K.  B.  199  ;  (1903)  A.  C.  389. 
Supra,  s.  614.  Cf.  Rodenacker  v.  May, 
(1901)6  Com.  Ca.  37. 
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practice  of  the  port  of  London  as  to  timber  cargoes  was  to  dis-  Sect.  619. 
charge  into  lighters,  or  on  to  the  quay,  the  consignees  were  not 
responsible  for  delay  caused  by  want  of  lighters,  or  by  want  of 
clear  quay  space,  if  they  had  used  "  all  reasonable  means  to 
procure  for  the  vessel  an  opportunity  to  discharge  as  quickly  as 
she  could"  (n). 

But  the  consignees  will  be  liable  for  any  delay  due  to  their 
failing  to  take  proper  steps  to  secure  facilities ;  thus  in  Smailes 
V.  Hans  Dessen  (o),  it  was  held  that  the  consignees  had  com- 
mitted a  breach  of  duty  in  not  attempting  to  secure  a  berth  for 
the  ship,  but  that  the  damages  were  nominal  as,  even  had  they 
taken  all  reasonable  steps,  no  berth  could  have  been  obtained. 

The  consignee's  obligation  may,  however,  it  appears,  be 
enlarged  by  a  custom  of  the  port  of  discharge :  thus  in 
Aktieselskabet  Hekla  v.  Bryson,  Jameson  &  Co.  {p),  it  was 
held  by  Bray,  J.,  that,  by  the  custom  of  the  port  of  Hull,  a 
consignee  of  a  cargo  of  wood  was  absolutely  bound  to  have  ready 
on  the  arrival  of  the  ship  in  dock  a  berth,  with  either  a  quay 
space  or  bogies,  for  the  reception  of  the  cargo. 

619a.  This    question   ordinarily  takes  a   somewhat   different  Where  appli- 
shape  at  ports  where  the  appliances  of  loading  or  discharging  trolled°by"port 
must,  by  the  local  rules  or  custom,  be  those  provided  by  some  a"*o"ty. 
controlling  authority,  or  by  a  body,  such  as  a  railway  company, 
which  owns  or  controls  the  place. 

This  point  is  illustrated  by  Wyllie  r.  Harrison  {q),  where  a  ship 
was  delayed  by  the  want  of  railway  trucks  into  which  to  discharge 
her  cargo.  She  had  been  chartered  to  carry  iron  ore  "  to  Glasgow 
General  Terminus  or  Queen's  Dock  in  charterer's  option,"  and 
there  "  deliver  as  customary;  "  "cargo  to  be  discharged  as  fast 
as  steamer  can  deliver  after  being  berthed."  She  was  ordered 
to  the  General  Terminus,  where  the  customary  mode  of  discharge 
was  into  trucks,  and  the  only  trucks  permitted  were  those  of  the 
Caledonian  and  North    British    Eailway  Companies.      It  was 

(»)  Per  Phillimore,  J.    And  see  per  Qf)  (1885)  13  Sess.  Ca.  (4th)  92.     Of. 

Kennedy,  J.,  in  Fawcettr.Baird, (1900)  Kruse  v.   Di-ynan,  (1891)  18  Sess.  Ca. 

16T.L.E.198;andmEeid?;.Lee,(1901)  (4th)  1110;   Granite   City  S.S.   Co.  ■». 

17  T.  L.  K.  771.  Ireland,  (1891)  19  Sess.  Ca.  (4th)  124  ; 

(o)  (1906)  12  Com.  Ca.  117  ;  10  Asp.  Letricheux  o.   Dunlop,  (1891)  ib.  209 ; 

M.  C.  319.  Mein  v.  Ottmann,  (1904)  6  Sess.  Ca. (5th) 

(rt  (1908)  14  Com.  Ca.  1  ;  25  T.  L.  R.  276. 
168. 
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Sect.  619a.  customary  for  consignees  to  notify  one  or  other  of  those  com- 
panies that  trucks  were  required,  and  for  that  company  tO' 
provide  trucks  according  to  its  ability. 

The  Court  of  Session  held  that  the  charterers  were  not  respon- 
sible for  the  delay  caused  by  want  of  trucks.  The  Lord  Justice- 
Clerk  (Moncreiff)  said :  "  The  place  of  delivery  may  be  a  port 
which  is  subject  to  regulations  which  are  not  within  the  powers 
of  the  charterer,  and  which  must  be  complied  with  before  delivery 
can  be  given  at  all.  When  these  regulations,  which  are  incorpo- 
rated into  the  charter-party,  provide  that  goods  shall  not  be  laid 
down  on  the  quay,  but  put  into  trucks,  I  think  the  whole  obhga-, 
tion  of  delivery  is  subject  to  the  possible  contingency  of  trucks 
being  available." 

That  decision  was  approved  by  the  Court  of  Appeal  in  Good  v. 
Isaacs  (?■).  A  cargo  of  oranges  was  there  "to  be  discharged  at 
usual  fruit  berth  as  fast  as  the  steamer  can  deliver  as  customary, 
and  were  ordered  by  the  charterers."  The  vessel  got  into  a  usual 
fruit  berth,  opposite  the  fruit  warehouses  (at  Hamburg),  on  March 
8th,  1889  ;  but  the  discharge  did  not  begin  until  March  11th,  as 
the  warehouses  were  full.  The  warehouses,  and  the  cranes  by 
which  cargoes  were  discharged  into  them,  were  under  the  control 
of  Government  officials,  and  their  sanction  for  the  use  of  the 
cranes  could  not  be  got  earlier.  Nor  was  there  any  other  usual 
fruit  berth  where  an  earlier  discharge  would  have  been  allowed ; 
unless  into  lighters,  and  a  proposal  to  discharge  in  that  way  had 
been  rejected  by  the  master.  It  was  held  that  the  charterers 
were  not  liable  for  the  delay.  There  was  no  warranty  on  their 
part  that  the  customary  appliances  would  be  available  for 
discharging  the  ship  immediately,  or  without  restriction. 

In  Zillahi;.  Midland  E.  Co.  (s),  the  consignees  of  the  cargo  were 
themselves  the  harbour  authority.  It  was  held  that  they  could 
not  excuse  themselves  by  showing  that,  as  harbour  authorities, 
they  had  removed  the  men  who  were  discharging  the  ship  to 
other  work. 

"In regular  620.  The  ship  is  sometimes,  as  in  coal  charters,  to  be  loaded 

"™'  or  unloaded,  "  in  regular  turn,"  or  "  in  regular  turns  of  loading ; " 

OO  61  L.  J.,  Q.  B.  649  ;  (1892)  2  Q.  B.  Ca.  117  ;  10  Asp.  M.  0.  319,  a  case  of 

555.  breach  of  duty  by  conBignee  in  not  taking 

(.«)  (1902)    19    T.    L.    E.    63.      Cf.  steps  to  secure  a  bertli. 
Smailes  v.  Hans  Dessen,  (1906)  12  Com. 
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or  other  similar  expressions  are  used.     If  in  such  cases  the  ship    Sect.  620. 
is  ready,  at  the  proper  place,  and  does  not  get  her  turn,  the 
charterer  is  liable  for  her  detention. 

The  expression  "  in  regular  turn  "  primd  facie  means  "  turn  of 
the  port,"  i.e.,  turn  according  to  order  of  arrival  (i),  but  that 
meaning  may  be  varied  by  reason  of  the  manner  in  which  the 
work  is  ordinarily  done  at  the  port,  at  least  if  the  parties  can  be 
held  to  have  contracted  with  reference  to  that.  Evidence  may 
be  given  of  any  general  regulation  or  practice  there  (u) . 

In  King  v.  Hinde  (x),  a  sailing  vessel  was  chartered  to  proceed 
to  Whitehaven  for  a  cargo  of  coals,  and  the  charter-party  con- 
tained the  clause,  "  Eegular  turn  to  be  allowed  the  said  merchant 
for  loading,"  &c.  At  Whitehaven  there  was  but  one  colliery 
owner,  the  Earl  of  Lonsdale ;  and  the  usage  of  his  colliery  was  to 
supply  vessels  in  their  order  of  arrival,  but  to  give  a  preference 
to  steamers  over  sailing  vessels.  The  plaintiff's  vessel  was  there- 
fore postponed  to  several  steamers  which  arrived  after  her,  but 
was  loaded  in  turn  according  to  the  usage  of  the  colliery.  It  was 
held  that  this  was  in  "  regular  turn  "  within  the  meaning  of  the 
charter-party ;  and  that  the  shipowner's  ignorance  of  the  usage 
did  not  alter  the  matter. 

But  in  Hudson  v.  Clementson  (y),  where  a  "  cairgo  of  coke  "  was 
to  be  loaded  at  Sunderland  "in  regular  turn,"  it  was  held  that 
evidence  could  not  be  given  that  by  the  custom  of  Sunderland 
under  such  a  charter-party,  the  shipowner  was  bound  to  wait 
until  a  manufacturer  of  coke,  not  named  in  the  charter,  had 
supplied  all  ships  entered  in  his  turn  book,  provided  the  manu- 
facturer's name  were  given  at  the  time  of  contracting,  and 
provided  he  used  reasonable  despatch. 

In  Lawson  v.  Burness  (z)  the  ship  was  to  proceed  to  Tyne 
Dock,  and  there  load  in  the  customary  manner  a  cargo  of  Marley 
Hill  coke,  to  be  loaded  in  regular  turn.  It  appeared  that  at  the 
Marley  Hill  Colliery  a  "turn  book"  was  kept,  and  that  vessels 
were  entered  before  they  were  ready,  and  were  loaded  according  to 
the  order  of  entry.  In  consequence  of  this  practice  many  vessels 
were  loaded  before  the  plaintiff's,  although  they  had  not  been 

(0  Quilpue  Barque  v.  Brown,  (1904)  C.  B.  412. 

2  K.  B.  at  p.  271.  (»)  (1883)  12  L.  E.,  Ir,  113. 

(ii)  Leidemanu  v.  Schultz,  (1853)  23  (y)  (1886)  25   L.   J.,  C.  P.  234  ;    18 

L.  J.,  C.  P.  17  ;  14  C.  B.  38  ;  Kobertsou  C.  B.  213. 

V.  Jackson,  (1845)  15  L.  J.,  C.  P.  28  ;  2  (z)  (1862)  1  H.  &  C.  396. 
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Sect.  620.  ready  until  after  she  was.  The  jury  were  asked  to  say  what  "  in 
regular  turn  "  meant ;  and  whether  the  ship  had  been  loaded  in 
regular  turn.  They  found  that  she  was  loaded  according  to  the 
practice  of  the  Marley  Hill  Colliery ;  but  that  it  was  not  an 
established  or  known  custom  ;  and  that  "  regular  turn  "  was  the 
order  of  readiness,  not  the  order  of  entry  on  the  book.  This 
finding  was  approved  by  the  Court,  and  the  charterer  was  held 
liable  for  the  delay. 

In  Stephens  v.  Macleod  (a),  The  Cassia  was  chartered  to  load  at 
"  Portugalete  or  any  other  usual  ore-loading  place  on  the  Eiver 
Nervion  ....  as  ordered  "  ;  she  was  to  be  loaded  with  iron  ore 
at  a  certain  rate,  "  after  being  berthed  in  turn."  On  arriving  at 
Portugalete  she  was  entered  on  a  turn  list,  according  to  the  rule 
of  the  port,  in  the  order  of  arrival  on  that  day.  But  there  were 
several  loading  wharves  in  the  port,  connected  by  rail  with  various 
deposits  of  iron  ore ;  and  as  the  wharf  to  which  she  was  ordered 
by  the  charterers  was  occupied  by  other  vessels,  The  Cassia  did 
not  get  her  berth  till  after  other  vessels  which  had  arrived  at 
Portugalete  after  her  had  been  berthed  at  other  wharves.  The 
Court  of  Session  (Lord  Young  dissenting)  held  that  the  ship  was 
not  "  berthed  in  turn  "  ;  for  that  meant  in  tarn  with  vessels  as 
they  arrived  at  Portugalete  for  iron  ore.  It  was  not  a  stipulation 
that  she  should  be  berthed  in  turn  at  any  particular  berth,  or  for 
ore  from  any  particular  deposit. 

In  Quilpue  Barque  v.  Brown  (b),  a  different  conclusion  was,  on 
the  circumstances  of  the  case  as  contemplated  by  the  parties, 
arrived  at :  the  ship  was  to  load  at  Newcastle,  N.  S.  W.,  a  cargo 
of  coal  "  in  regular  turn  from  Brown's  Duckenfield  Colliery,  or 
any  of  the  collieries  the  said  freighters  may  name."  The  regula- 
tions of  the  port  provided  that  "  vessels  requiring  berths  at  cranes 
for  the  purpose  of  loading  cargoes  shall  obtain  same  in  the  order 
of  their  arrival  in  port,  provided  ....  the  necessary  loading 
orders  have  been  lodged."  The  practice  was  for  loading  orders 
to  be  given  by  the  colliery  from  which  the  ship  was  to  take  her 
cargo  when  she  was  in  turn  on  the  colliery  books.  The  collieries 
had  each  a  small  output  and  there  were  no  facilities  for  storage. 
The  Court  of  Appeal  held  that,  although  "  regular  turn  "  prima 
facie  mieant,  as  the  cases  above  cited  show,  regular  "  port  "  turn, 

(a)  (1891)  19  Sess.  Ca.  (4th)  38.    See  (J)  73  L.  J.,  K.  B.  596  ;  (1904)  2  K.  B. 

Evans  r.  Blair,  (1902)  114  Fed.  Rep.  616.      264  ;  9  Com.  Ca.  13. 
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there  might  be  circumstances  which  lead  to  a  different  conclusion    Sect.  630. 

as  to  its  meaning:    and  they  found    that  such  circumstances 

existed  in  this  case :  "  when  you  look  at  the  conditions  of  the 

collieries  referred  to  in  this  charter-party  and  to  the  regulations 

of  this  particular  port,  which  were  perfectly  well  known  to  both 

parties,  the  plaintiffs  and  the  defendants,  it  is  hardly  possible  to 

avoid  the  conclusion  that  both  parties  must  have  contemplated 

that  the  ship  would  be  loaded  in  accordance  with  the  '  colliery 

turn '"(c). 

But  it  seems  that  in  the  absence  of  a  special  practice  at  the 
port  and  of  a  finding  that  both  parties  contracted,  or  must  be 
taken  to  have  contracted,  with  reference  to  it,  the  rule  of  Ardan 
S.S.  Co.  V.  Weir  (d),  that  the  merchant  is  bound  to  have  his  cargo 
ready,  would  prevent  the  merchant  from  establishing  that 
"regular  turn"  meant  a  turn  which  depended  on  when  a 
cargo  could  be  procured. 

If  the  ship  loses  her  turn  because  she  is  not  ready  when  it 
comes,  the  charterer  is  not  liable,  whether  the  cause  of  her  not 
being  ready  is  one  for  which  the  owner  is  to  blame  or  not  (e) ; 
unless  it  is  a  matter  in  respect  of  which  the  charterer  is  in  default. 
Where  by  the  charterer's  default  the  ship  missed  her  turn,  and 
afterwards,  when  her  turn  came  again,  was  not  allowed  by  the 
harbour  master  to  load  owing  to  the  state  of  the  weather,  so  that 
she  was  further  detained,  it  was  held  that  the  charterer  was  liable 
to  pay  for  the  whole  detention  (/), 

621.  Before  the  lay  days  at  the  port  of  loading  can  begin  to  Notice  of 
run  against  the  charterer,  he  must  have  had  notice  of  the  ship's  o^bading^"'^ 
arrival,  and  of  her  readiness  to  receive  cargo.    If  a  delay  occurs  "^^iiired. 
owing  to  no  notice  having  got  to  him,  and  if  he  had  not  "  fair 
means  of  knowing  that  the  ship  had  arrived  and  was  ready,"  he 
is  not  responsible  {g) .   Where  notice  of  a  specific  kind  is  stipulated 
for,  it  is  a  condition  of  the  charterer's  obligation  (/t). 

(c)  VaHghan  WiUiams,  L.  J.,  (1904)  O)  Stanton  v.  Austin,  (1872)  41  L.  J., 

2  K.  B.  at  p.  271.  C.  P.  218  ;  L.  E.,  7  C.  P.  651  ;  Fairbridge 

{i)  (1905)  A.  C.  501  :  see  Lord  Davey  o.  Pace,  (1844)  1  C.  &  K.  317. 

at  pp.  513,  514.  (A)  Gordon  r.  Powis,  (1892)  8  T.  L.  E. 

(e)  Taylor  v.  Clay,  (1846)  16  L.  J.,  397.    As  to  whether  the  ship  must  be 

Q.  B.  44  ;  9  Q.  B.  713.  actually  ready  to  load  at  the  time  of 

(/)  Jones  V.  Adamson,  (1875)  45  L.  J.,  giving  the  notice  to  load  on  a  subsequent 

Ex.64;  1  Ex.  D.  60.     Cf.  Jamieson  v.  day,   see  Dalbeattie  S.S.  Co.  v.  Card, 

Lawrie,  (1796)  2  E.  E.  1209  ;  6  Bro.  P.  (1893)  57  Fed.  Eep.   304  ;  Wencke  v. 

C.  474  ;  Abbott  (5th),  186.    Infra,  a.  630.  Vaughan,  (1894)  60  Fed.  Eep,  448, 
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Sect.  621.        But  the  mere  fact  that  the  stipulated  notice  is  given  will  not 
'  cause  the  lay  days  to  commence  if  the  shipowner  has  not  complied 

with  conditions  precedent  fixed  by  the  contract.  Thus  in  Nelson 
V.  Nelson  Line  (3)  (i),  there  was  a  running  freight  contract  which 
provided  for  fortnightly  sailings,  and  the  lay  days  were  to  begin 
twelve  hours  after  written  notice  which  was  to  be  given  on  the 
arrival  of  each  steamer  at  her  loading  berth.  The  shipowners 
contended  that  they  were  entitled  to  give  such  notices  as  each 
vessel  arrived,  whatever  the  interval  of  time  might  be  since  the 
last  vessel,  and  that  twelve  hours  after  any  such  notice  the  lay 
days  began.  The  charterers  contended  that  no  notice  was  effective 
unless  there  were  a  berthing,  and  a  notice  appropriate  to  a 
service  of  steamers  sailing  every  fortnight  with  intervals  of 
fourteen  days.  The  House  of  Lords  held  that  the  latter  con- 
tention was  correct.  And  such  notice  cannot  be  given  until  the 
ship  is  an  "arrived  "  ship,  i.e.,  has  arrived  at  the  stipulated  place, 
and  is,  so  far  as  she  is  concerned,  ready  to  load  (j). 
Not  so  at  port.  The  same_rulaJj)eg_not  apply  at  the  port  of  discharge.  The 
o  ISC  arge.  I  j^g^gj-gj.  ^g  ^^j-  ^here  bound,  in  the  absence  of  special  agreement  {k), 
I  to  notify  his  arrival  to  the  consignees  of  goods.  They  are  bound 
themselves  to  watch  for  it,  and  to  take  notice  of  it  without  any 
communication.  This  has  repeatedly  been  held  with  regard  to 
consignees  of  goods  shipped  under  bills  of  lading  (Q.  "It  is  the 
duty  of  the  consignee,  apart  from  special  custom  or  contract,  to 
use  due  and  reasonable  diligence  to  discover  when  the  ship  arrives 
with  his  goods  on  board  "  (vi).  And  the  same  rule  appears  to 
apply  in  the  case  of  chartered  ships  (n). 

But  the  master  must  not  mislead  the  consignee  in  any  way. 
Delay  by  the  latter  may  be  excused,  for  example,  if  the  ship  has 
been  entered  by  the  master  at  the  custom  house  under  a  different 
name  from  that  given  in  the  bill  of  lading  (o). 

When  do  the        622.  It  is  often  a  matter  of  great  difficulty  to  determine  when 

lay  days  com- 

jaencel                  (0  77  L.  J.,  K.'B.  456  ;  (1908)  A.  C.  159  ;  Harman  v.  Mant,  (1815)  ib.  161  ; 

108;  13  Com.  Ca.  235;  llAsp.  M.C.I;  Houlder    r.   General  Steam  Nav.  Co., 

24  T.  L.  K.  315.  (1862)  3  F.  &  F.  170. 

(j)  Leonis    S.S.    Co.    v.    Eank  (1),  (m)  Per  Cockburn,  G.  J.,  3  F.  &  F. 

(1908)    1     K.     B.     at    p.     518,     per  p.  174. 

Kennedy,  L.  J.  (m)  Per  Brett,  L.  J. ,  in  Nelson  i'.  Dahl, 

(i)  Cf.     Clemens     Horst      Co.      t:  (1879)  12  Ch.  D.  p.  583. 

Norfolk,  &o.  Co.,  (1906)  11  Com.  Ca.  141  ;  (n)  Harman  v.  Clarke,  (1815)  4  Camp. 

22  T.  L.  R.  403.  159. 
(0  Harman  f.  Clarke,  (1815)  4  Camp. 
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the  lay  days  are  to  be  considered  to  have  commenced ;  or,  if  no  Sect.  632. 
lay  days  are  fixed,  to  determine  when  the  charterer's  responsi- 
bility for  the  detention  of  the  ship  attaches.  Speaking  generally, 
the  ship  must  have  arrived  at  the  place  agreed  upon  for  the 
loading,  or  discharging,  and  must  be  ready  to  take  in  the  cargo, 
or  to  deliver  it,  as  the  case  may  be  (p). 

But  the  place  named  is  usually  one  of  wide  extent,  comprising 
areas  where  the  work  of  loading  or  unloading  would,  in  a  practical 
sense,  be  impossible.  And  thus  the  question  arises,  whether  the 
ship  must  be  lying  in  any  particular  part  of  the  named  place  of 
loading  or  discharging.  Also,  the  further  question  as  to  who  is 
to  bear  the  burden  of  the  delay  if  the  shipowner  is  prevented,  by 
causes  for  which  he  is  not  responsible,  from  at  once  bringing  the 
ship  to  the  spot  where  she  ought  to  be. 

623.  These  questions  have  to  be  considered  in  cases  where  VChat  consti- 
fixed  lay  days  are  stipulated  and  have  given  rise  to  considerable  ""rrived " 
difficulties  and  to  judicial  opinions  not  easy  to  reconcile :  the  ^''^P- 
recent  decision,  however,  of  the  Court  of  Appeal  in  Leonis  S.S.  Co. 
*.  Eank  (1)  {q)  has  elucidated  these  difficulties,  so  that  it  is  now 
possible  to  state  with  confidence  as  established  in  law  the  follow- 
ing propositions  which  were  submitted  as  correct  in  earlier  editions 
of  this  work  (r). 

(1.)  When  a  particular  wharf  is  named  as  the  place  of  loading 
or  discharging  the  lay  days  will  not  begin  to  run  until  the  ship 
is  ready  alongside  that  wharf. 

(2.)  When  a  particular  dock  is  named  the  lay  days  will  begin 
as  soon  as  the  ship  is  ready,  and  at  the  freighter's  disposal, 
inside  the  dack,  though  not  alongside  the  quay,  even  though  the 
work  can  only  take  place  at  the  quay  (s). 

(3.)  When  the  place  named  is  a  port  (t)  or  other  wide  district 
the  lay  days  begin  when  the  ship  is  ready  and  at  the  freighter's 
disposal  within  the  named  place  (u),  though  she  may  not  be  in 
a  position  to  take  in  or  discharge  cargo,  and  though  she  may  not 

(i))  Where  she  is  disabled  by  quaran-  (r)  4th  ed.,  s.  627. 

tine,  see  White  D.Winchester  S.S.  Co.,  (*)  Approved  by  Buckley,  L.  J.,  (1908) 

(1886)  23  So.  L    E.   342,  cited  supra,  1  K.  B.  at  p.  512. 

^  ^12.  ^f^  Which  must  be  understood  in  its 

(?)  77  L.  J.,  K.   B.  224  ;   (1908)    1  commercial  sense. 

K.B.499;  13  Com.  Ca.  136  ;  24T.L.E.  («)  ApprovedbyKeunedy.L.  J.,(1908) 


128. 


1  K.  B,  at  p.  523. 
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Sect.  623.     be  at  the  wharf,  dock,  or  other  part  of  the  place  to  which  the 
charterer  may  have  properly  required  her  to  go. 

(4.)  If,  however,  in  case  (3)  the  contract  expressly  entitles  the 
charterer  to  order  the  ship  to  a  particular  wharf  or  dock,  the 
wharf  or  dock  so  ordered  becomes  the  place  of  loading  or 
discharge  as  though  it  had  been  originally  named  in  the  contract. 
(5.)  If  in  any  case  the  ship  is  prevented  from  going  to  the 
wharf,  dock,  or  other  agreed  place  for  loading  or  discharging,  by 
obstacles  caused  by  the  freighter,  or  in  consequence  of  other 
engagements  which  he  may  have  entered  into,  then  the  lay  days 
will  begin  as  soon  as  the  ship  is  ready,  and  could,  but  for  such 
obstacles,  go  to  that  place  to  load  or  discharge. 

(6.)  But  in  each  case,  so  far  as  relates  to  loading,  the  lay  days 
do  not  begin  until  the  charterer  has  had  notice  of  the  ship's 
readiness  to  load. 

And  in  the  Leonis  S.S.  Co.  v.  Eank  {v),  Kennedy,  L.  J.,  states 
the  rules  in  the  following  words  :  "  The  ship's  obligations,  there- 
fore, under  such  a  charter-party  [i.e.,  one  prescribing  a  fixed 
period  for  loading] ,  the  performance  of  which  must  precede  the 
commencement  of  the  lay  days  (as  the  fixed  loading  period  is 
commonly  termed)  are  three.  First,  the  ship  must  have  arrived 
at  her  destination,  and  so  be  within  the  designation  of  an 
'  arrived  ship.'  Till  then  she  is  not  entitled  to  give  notice  of 
readiness  to  load.  Secondly,  she  must  have  given  the  prescribed 
notice  of  readiness  to  load.  Thirdly,  she  must  in  fact  be,  so  far 
as  she  is  concerned,  ready  to  load.  The  shipowner  cannot  claim 
against  the  charterer  that  the  lay  days  begin  to  count  until  the 
ship  is  an  '  arrived  '  ship ;  the  prescribed  notice  has  been  given 
and  expired,  and,  in  fact,  the  ship  is  ready,  so  far  as  she  is 
concerned,  to  receive  cargo.  Now,  the  answer  to  the  inquiry 
whether  a  ship  can  or  cannot  properly  be  described  as  an 
'  arrived '  ship  obviously  depends  upon  the  point  which  the 
parties  have  chosen  to  designate  in  the  charter-party  as  the 
destination.  The  degree  of  precision  is  purely  a  matter  of 
agreement  between  them.  In  practice  the  destination  is 
generally  one  of  the  following  :  (1)  A  port ;  (2)  a  specified  area 
within  a  port  such,  e.g.,  as  a  basin,  a  dock,  or  a  certain  distance 
or  reach  of  shore  on  the  sea  coast  or  in  a  river  ;  or  (3)  the  still 
more  limited  and  precise  point  where  the  physical  act  of  loading 
(y)  (1908)  1  K.  B.  at  p.  517. 
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is  to  take  place,  as,  e.g.,  a  particular  quay,  pier,  wharf,  or  spout,  or  Sect.  628. 
(where  the  operation  is  to  be  performed  by  means  of  lighters  and 
the  ship  is  not  to  be  in  a  shore  berth)  a  particular  mooring.  In 
each  of  the  last  two  cases — (2)  and  (3) — it  is  settled  law  that  the 
point  of  destination  is  equally  to  be  treated  as  designated  in  the 
charter-party,  whether  the  point  be  named  in  the  document  by 
its  local  title  or  there  is  in  the  charter-party  an  express  reserva- 
tion to  the  charterer  of  the  privilege  to  fix  the  point  of  destination 
by  his  order  or  direction  as,  e.g.,  Tapscott  v.  Balfour  (x).  Murphy 
V.  Cof&n(2/),  Tharsis  Sulphur  and  Copper  Co.  v.  Morel  («),  and 
Bulman  v.  Fenwick  (a).  If  the  stipulated  point  of  destination 
is  either  (2)  or  (3),  the  answer  to  the  question  as  to  whether  the 
ship  is  or  is  not  an  '  arrived '  ship  is  generally  plain  enough,  i 
It  depends  on  an  absolutely  simple  fact,  viz.,  her  being  or  not 
being  in  the  one  case  within  the  specified  area,  or  in  the  other 
case  at  the  narrower  and  more  limited  point  of  destination.  It 
is  when  the  stipulated  point  of  destination  is  a  port  only  without 
further  limitation,  as  in  the  present  case,  that  a  question  as  to  the 
fact  of  the  ship's  arrival  at  her  destination  is  likely  to  arise." 
Kennedy,  L.  J.,  then  holds  that  in  such  a  case  is  an  "  arrived  " 
ship  when  she  is  "  in  the  area  of  the  port  within  which  vessels 
whose  obligation  and  purpose  is  to  receive  cargo  lies  "  (&),  and  he 
adopts  as  law  proposition  (3)  as  stated  above. 

The  same  principles,  except  so  far  as  notice  of  readiness  is 
concerned,  apply  to  arrival  for  discharge. 

With  these  general  rules  in  view  the  various  authorities  must 
now  be  considered. 

624.  Firstly,  in  a  case  where  the  stipulated  destination  is  a  Where  par- 
particular  wharf,  the  ship  must  get  alongside  that  wharf,  before  named.  ^  ^ 
the  charterer  can  be  required  to  load  or  take  delivery.    And  he 
will  not  be  responsible  for  a  delay  in  getting  alongside,  due  to 
the  state  of  the  tides  (c),  or  to  the  occupation  of  the  wharf  by 
other  ships  (d).    The  wharf  is  the  place  at  which,  only,  the 

(»)  (1872)  42  L.  J.,  C.  p.  16  ;  X.  E.,  8  Brett,  L.  J.,  Nelson  v.  Dahl,  (1879)  12 

C.  P.  46.  Ch.  D.  at  pp.  582,  590,  591. 

(y)  (1887)  12  Q.  B.  D.  87.  (c)  Bastifell  i:  Lloyd,  (1862)  31  L.  J., 

(2)  61  L.  J.,  Q.  B.  11 ;  (1891)  2  Q.  B.  Ex.  413  ;   1  H.  &   C.  388  ;    Parker  v. 

647.  Winlo,  (1857)  27   L.   J.,  Q.  B.  49  ;   7 

(a)  63  L.  J.,  Q.  B.  123  ;  (1894)  1  Q.  B.  E.  &  B.  942. 

179.  ((f)  Tharsis  Sulphur  and  Copper  Co. 

(*)  (1908)  1  K.  B.  at  p.   523.     Cf.  v.  Morel,  61  L.  J.,  Q.  B.  11  ;  (1891)  2 
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Sect.  624.  charterer  has  undertaken  to  do  his  part;  therefore,  generally, 
the  lay  days  do  not  begin  until  the  ship  is  ready  for  him  there. 
Moreover,  the  ship  must  have  got  to  the  agreed  wharf  with  the 
assent ^of  the  dock  or  harbour  authorities,  where  that  is  necessary. 
It  is  not  enough  for  her  to  get  there,  if  she  is  not  allowed  to 
remain  (e). 

Where  dock  625.  Where  the  ship  is  to  load  or  discharge  in  a  named  dock, 

the  lay  days  begin  to  run  as  soon  as  she  has  arrived  in  that 
dock,  even  though  the  work  of  loading  or  discharging  is  habitu- 
ally done  at  the  quay  of  the  dock — as  where  coal  is  loaded  at 
"  spouts  "  or  "tips  "  :  any  delay  after  arrival  in  the  dock,  before 
the  ship  can  get  a  berth  at  such  a  quay  where  the  loading  or 
discharging  can  actually  be  done,  will  fall  on  the  charterer  (/). 

Thus  in  Davies  v.  McVeagh  {g),  the  agreement  was  that  the 
ship  should  load  at  Wellington  Dock,  High  Level,  Liverpool: 
she  was  admitted  into  the  Wellington  Dock  on  November  20th, 
but  could  not  get  a  berth  at  the  High  Level  where  the  tips  for 
loading  were  till  December  5th.  The  Court  proceeded  upon  the 
assumption  (whether  right  or .  wrong)  that  the  named  place  of 
loading  was  Wellington  Dock,  and  not  any  particular  part  of  it, 
and  on  that  assumption  decided  that  the  lay  days  began  to  run 
when  the  ship  was  admitted  into  the  dock  (/i).  Bramwell,  L.  J., 
distinguishing  a  ship's  "place  of  loading"  such  as,  e.g.,  the  dock 
from  her  "  spot  of  loading,"  such  as,  e.g.,  a  tip  or  spout,  said  "the 
ship  was  at  her  place  of  loading  when  she  was  admitted  into  the 
Wellington  Dock."  It  is  clear,  however,  that  if  the  attention  of 
the  Court  had  been  directed  to  the  words  "  High  Level,"  the 

Q.  B.  647  ;  Sanders  v.  Jenkins,  66  L.  J.,  C.  P.  764  ;  1  C.  P.  D.  654  ;  La  Cour  r. 

Q.  B.  40  ;  (1897)  1  Q.  B.  93  ;  Watson  i:  Donaldson,  (1874)  1  Sess.  Ca.  (4th)  912  ; 

Bomer,  (1900)  4  Com.  Ca.  335  ;  5  Com.  Bremner  v.  Burrell,  (1877)  4  Sess.  Ca. 

Ca.  377  ;    Murphy  i:  Coffin,  (1883)  12  (4th)  934. 

Q.  B.  D.  87  ;  Strahan  r.  Gabriel,  (1879)  (/)  See  Leonis  S.S.  Co.  r.  RaDk(l), 

cited  by  Brett,  L.  J.,  in  Nelson  r.  Dahl,  (1908)  1  K.  B.  at  pp.  513,  518  ;  Nelson  r. 

(1879)  12  Ch.  D.  p.  590.  Dahl,  (1879)  12  Ch.  D.  at  p.  583  ;  Tap- 

(e)  Good  V.  Isaacs,   61   L.  J.,  Q.  B.  scottr.  Balfour,  (1872)42  L.  J.,  C.  P.  16  ; 

649  ;    (1892)   2   Q.   B.   555.       Cf.    also  L.  E.,  8  C.  P.  46  ;  The  Ionia,  (1905)  135 

Brereton  r.   Chapman,   (1831)  7  Bing.  Fed.  Rep.  317. 

5.59;     5     M.    &    P.    526;     Brown    v.  (j)  (1879)48  L.  J.,  Ex.  686 ;  4  Ex.  D. 

Johnson,   (1842)    11    L.    J.,    Ex.   373 ;  265. 

10  M.  &  W.  331;    Kell  v.   Anderson,  (A)  See  Tharsis,  &c.  Co.  r.  Morel,  (1891) 

(1842)  12  L.  J.,  Ex.  101 ;  10  M.  &  W.  2  Q.  B.  647,  per  Lord  Esher  at  p.  650, 

498  ;  Tapscott  v.  Balfour,  (1872)  42  L.  J,,  per  Bowen,  L.  J.,  at  p.  651  ;  Leonis  S.S. 

C.  P.  16  ;  L.  R.,  8  C.  P.   46  ;  Norden  Co.  v.  Rank  (1),  (1908)  1   K.   B.,  per 

S.S.  Co.  V.  Dempsey,  (1876)  45  L.  J.  Buckley,  L.  J.,  at  p.  516. 
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vessel  would  not  have  been  held  to  be  an  "arrived  ship"  until    Sect.  625. 
she  had  been  admitted  to  the  High  Level. 

Similarly  in  Tapscott  v.  Balfour  (i)  the  vessel  was  to  load  at 
Wellington  Dock ;  after  admission  to  the  dock  she  had  to  wait 
owing  to  the  crowded  state  of  the  dock  for  several  days  before 
she  could  get  under  a  loading  tip.  It  was  held  that  the  lay  days 
ran  from  the  date  she  entered  the  dock :  Bovill,  C.  J.,  referring 
to  what  happened  after  the  ship's  entry  into  the  dock,  said,  "Any 
loss  arising  from  the  state  of  the  dock  must  fall,  according  to  the 
authorities,  on  the  charterer,  and  not  on  the  shipowner  "  {k). 

625a.  And  on  the  same  principle,  where  the  contract  provides  where  ^jor* 
that  the  ship  is  to  load  or  discharge  at  a  port,  the  lay  days  "'*'"'''^- 
commence  as  soon  as  the  ship  is  within  the  port,  i.e.,  within  the 
port  in  a  commercial  sense,  and  placed  aFtEecharterer's  disposal 
in  a  state  of  readiness,  so  far  as  the  ship  is  concerned,  for  loading 
or  discharging.  Any  time  lost  before  the  ship  can  go  to  the 
berth  or  place  where  loading  or  discharging  can  actually  be  done 
will  fall  on  the  charterer. 

The  rules  applicable  to  such  a  case  have  been  elucidated  in 
the  Leonis  S.S.  Co.  v.  Eank  (l) ;  The  Leonis  was  by  charter-party 
to  load  at  Bahia  Blanca  :  she  arrived  in  the  port  and  lay  outside 
the  pier  where  the  charterers  required  her  to  load,  and  had  to 
wait  for  several  days  before  she  could  get  a  berth  alongside  the 
pier  owing  to  the  crowded  state  of  the  port :  the  place  in  which 
she  so  lay  was  the  usual  place  for  vessels  to  lie  while  awaiting  a 
pier  berth  ;  there  was  evidence  that  she  could  have  been  loaded 
there.  The  issue  arose  as  to  whether  this  loss  of  time  should  fall  on 

(0  (1872)  42  L.  J.,  C.  P.  16  ;  L.  E.,  8  Liverpool  there   was  a  custom  of  the 

C.  P.  46  ;   cf.  Brown  v.  Johnson,  (1842)  timber    trade  "  as  to   when  they    are 

11  L.  J.,  Ex.  373  ;  10  M.  &  W.  331.  deemed  to  have  arrived  at  their  place  of 

(*)  In  Norden  S.S.  Co.  v.  Dempsey,  discharge."  The  Court  of  Appeal 
(1876)  45  L.  J.,  C.  P.  764  ;  1  C.  P.  D.  ordered  a  new  trial  :  they  seem  to  have 
654,  a  ship  was  consigned  with  timber  ignored  the  fact  that  Canada  Dock  was 
to  the  port  of  Liverpool,  "discharging  really  the  place  stipulated  for  discharge, 
dock  to  be  ordered  on  arrival  of  steam-  and  to  have  treated  it  as  simply  a  con- 
ship  at  Liverpool."  She  was  ordered  to  tract  for  discharge  in  the  port  of  Liver- 
the  Canada  Dock,  but  for  some  days  pool,  in  which  case  evidence  is  clearly 
after  entering  the  dock  had  to  wait  for  a  admissible  to  show  what  is  the  proper 
quay  berth  where  she  could  unload.  area  of  the  port  in  which  a  ship  must 
Demurrage  was  claimed,  and  at  the  trial  have  arrived  before  the  lay  days  begin  ; 
the  dispute  being  whether  the  lay  days  see  s.  625  a. 

'counted  from  entry  in  dock  or  admission  Q)  77  L.  J.,  K.  B.  224  ;  (1907)  1  K.  B. 

to  a  quay  berth,  Lush,  J.,  disallowed  a  344  ;  (1908)  1  K.  B.  499  ;  13  Com.  Ca. 

question  as  to  whether  in  the  port  of  136 ;  24  T.  L.  K.  128. 
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Sect.  625a.  the  shipowner  or  the  charterers  ;  for  the  latter  it  was  contended 
that  under  such  a  contract,  as  the  charterers  had  the  imphed 
right  to  name  the  actual  loading  place  (m),  the  ship  was  not  an 
"  arrived "  ship  until  she  was  in  that  place ;  the  shipowners 
contended  that  the  lay  days  ran  as  soon  as  the  ship  was  in  the 
port,  and  that  though  the  charterers  had  the  implied  right  to 
name  the  berth,  delay  necessary  for  the  ship  to  go  there  must 
be  at  the  charterer's  expense.  Channell,  J.,  held  that  though 
under  such  a  contract,  the  charterers  had  an  implied  right  to 
select  the  berth  to  which  the  ship  must  go,  yet  the  lay  days 
commenced  as  soon  as  the  ship  arrived  at  any  usual  loading 
place  (n)  within  the  ports,  though  she  could  not  go  to  the  named 
berth  except  after  some  delay :  as  he  found  that  the  place  where 
the  ship  lay  while  waiting  to  go  to  the  named  berth  was  not  a 
usual,  but  merely  a  possible,  loading  place,  he  decided  that 
demurrage  ran  from  the  time  she  arrived  at  the  pier. 

This  decision  was  reversed  by  the  £!ourt  of  Appeal.  The 
Court  accepted  the  principle  that  under  such  a  contract  the 
charterers  have  an  implied  right  to  select  the  particular  berth 
for  loading  or  discharging,  and  that  the  ship  must  go  there, 
though  all  delay  after  "  arrival "  in  so  doing  will  fall  on  the 
charterers ;  but  they  dissented  from  Channell,  J.,  as  to  when 
the  ship  is  to  be  deemed  to  have  "  arrived."  The  ship,  they 
held,  was  an  "arrived"  ship,  not  on  reaching  a  usual  loading 
place,  but  as  soon  as  she  was  within  the  commercial  area  of  the 
port,  and  at  the  disposition  of  the  charterers.  "  The  true 
proposition,"  said  Buckley,  L.  J.,  "  I  think,  is  that  where  the 
charter  is  to  discharge  in  a  named  place  which  is  a  larger  area, 
in  some  part  or  in  several  parts  of  which  the  ship  can  discharge, 
the  lay  days  commence  as  soon  as  the  shipowner  has  placed  the 
ship  at  the  disposal  of  the  charterer  in  that  named  place  as  a 
ship  ready,  so  far  as  she  is  concerned,  to  discharge,  notwith- 
standing that  the  charterer  has  not  named,  or  has  been  unable 
owing  to  the  crowded  state  of  the  port  to  name,  a  berth  at  which 
in  fact  the  discharge  can  take  place  "  (o). 

(m)  The  Felix,  (1868)  37  L.  J.,  Adm.  7  Bing.  559  ;  5  M.  &  P.  526,  these  words 

48  ;  L.  E.,  2  A.  &  B.  273.  seem  to  have  been  used  simply  as  defining 

(■«)  The  words  "  usual  loading  place"  the  area  in  the  port., 
were  used  by  Bovill,  0.  J.  :  Tapscott  v.  (o)  The  rule  so  stated  applies  equally 

Balfour,  (1872)  i2  L.  J.,  C.  P.  16  ;  L.  K.,  8  to  loading,  except  that  notice  of  readi- 

C.  P.  46  ;  in  Brereton  v.  Chapman,  (1831)  ness  is  there  necessary. . 
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The  Court  of  Appeal  also  approved  the  decision  in  Pyman  v.  Sect.  625a. 
Dreyfus  (p) ;  in  that  case  plaintiff's  steamer  was  chartered  to 
proceed  "to  Odessa,"  and  there  load.  Twelve  running  days 
(Sundays  excepted)  were  allowed  for  loading  and  unloading, 
with  days  on  demurrage  beyond  those  lay  days.  She  reached 
the  outer  harbour  at  Odessa  on  December  22nd,  1888,  and  the 
captain  gave  notice  of  his  readiness  to  load.  But  there  were 
then  no  practicable  means  of  loading  her  at  Odessa,  except  at 
or  alongside  a  quay  berth,  in  the  outer  or  in  the  inner  harbour ; 
and  the  harbour-master  refused  to  allow  the  steamer  to  go  to  a 
loading  quay  berth  in  the  outer  or  the  inner  harbour  until 
her  regular  turn  came,  after  other  ships  which  had  arrived 
before  her.  The  charterers  were  ready  to  load  her  as  soon  as 
she  got  a  quay  berth  in  the  inner  harbour,  where  the  cargo  was 
stored,  but  not  before.  She  got  orders  for  a  quay  berth  on 
January  8th,  in  her  turn,  and  the  charterers  beg^n  to  load  her, 
in  the  inner  harbour,  on  January  10th.  It  was  held  that  the 
lay  days  began  to  run  on  December  22nd. 

To  determine  when  the  ship  has  arrived  in  the  port,  it  is 
necessary  to  define  what  is  the  port  "  in  its  commercial  sense, 
that  is  to  say,  as  it  would  be  understood  by  persons  engaged  in 
the  shipping  business,  and  in  regard  to  the  arrival  of  a  ship  there 
for  the  purposes  of  the  charter-party "  (g).  And  evidence  is 
admissible  to  prove,  in  a  proper  case,  that  there  is  a  recognized 
and  established  custom  of  the  port  not  to  treat  a  ship  as  being 
an  "arrived"  ship  until  she  reaches  a  particular  spot  (?•).  In 
the  absence  of  such  a  custom  the  ship  will  have  arrived  in  the 
port  when  she  is  placed  at  the  charterer's  disposal  "  as  near  as 
circumstances  permit  to  the  actual  loading  '  spot "...  be  it 
quay  or  wharf  or  pier  or  mooring,  and  in  a  place  where  ships 
waiting  for  access  to  that  spot  usually  lie,  or  if  there  be  more 
such  loading  spots  than  one,  as  near  as  circumstances  permit  to 
that  one  of  such  spots  which  the  charterer  prefers"  (s). 

(2))  (1889)  59  L.   J.,  Q.  B.  13  ;   24  (1908)1  K.  B.,  p.  516.   Of.  Channell,  J., 

Q.  B.  D.  152 ;  Sanders  v.  Jenkins,  66  (1907)  1  K.  B.  at  p.  353. 

L.  J.,  Q,  B.  40  ;  (1897)  1  Q.  B.  93,  was  (j)  Kennedy,  L.  J.,  in  Leonis  S.S.  Co. 

explained    and    distinguished    on    the  v.  Rank  (1),  (1908)  1  K.  B.  at  p.  520. 

ground   that  it  "  proceeded  upon  the  (?•)  Ibid.    Cf.    Norden    S.S.    Co.     v. 

admission  which  counsel  had  made  that  Dempsey,  (1876)  45  L.  J.,  C.  P.  764  ;  1 

the  charter-party  in  that  case  was  in  C.  P.  D.  654. 

such  a  form  that  the  words  '  as  ordered '  (*)  Ibid.    p.    521  ;     Cf .    Pyman    v. 

were  to  be  read  into  it,"  Buckley,  L.  J.,  Dreyfus,  (1889)  59  Xj.  J.,  Q.  B.  13  ;  24 
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Sect.  6S5a.  Thus  in  Brereton  v.  Chapman  (i),  the  port  of  discharge 
was  Wells,  a  port  formed  by  an  inlet  of  the  sea ;  the  entrance 
to  it  being  a  considerable  distance  from  the  quay  where 
vessels  unloaded.  By  the  custom  of  the  port,  lay  days  for 
unloading  did  not  commence  until  ships  arrived  at  the  quay. 
It  was  held  that  the  true  construction  of  the  charter-party 
was  that  they  did  not  commence  until  the  vessel  had  got  to 
the  quay. 

In  Brown  v.  Johnson  {u)  the  ship,  after  loading,  was  to  proceed 
to  some  port  in  the  United  Kingdom ;  she  was  ordered  to  Hull, 
and  arrived  there,  and  was  reported  on  the  1st  of  February :  she 
got  into  the  dock,  which  was  the  usual  place  of  discharge,  on  the 
2nd,  and  to  a  berth  there  on  the  4th.  It  was  held  that  the  lay 
days  "  commenced  from  the  time  the  vessel  entered  the  dock  ;  it 
had  then  arrived  at  the  usual  place  of  discharge.  They  certainly 
did  not  commence  at  the  period  of  its  entering  the  port,  as  that 
might  be  very  extensive  "  {x). 

In  Kell  V.  Anderson  (2/)  the  place  of  discharge  was  London  ; 
the  ship  was  detained  at  Gravesend,  waiting  her  turn  to  be 
admitted,  according  to  the  rules  of  the  port,  into  the  usual  place 
at  London  for  discharging.  It  was  held  that  the  lay  days  did 
not  commence  till  she  reached  that  place.  It  has  indeed  been 
said  that  the  ship  had  not  (in  that  case)  completed  her  voyage 
when  she  was  at  Gravesend  (a).  But  Gravesend  is  within  the 
port  of  London,  and  the  judgments  of  the  Court  show  that  the 
ground  of  the  decision  was  "that  she  had  not  arrived  within 
the  commercial  area  of  the  port. 

Where  ship  to      6261).  Sometimes  the  charter-party  expressly  gives  the  charterer 

charge  att      *^®  right  to  name  the  particular  berth,  or  dock,  in  the  port  named 

"a^^ord^^'d"    ^^^  *^^  loading,  or  discharge,  at  which  the  work  shall  be  done. 

by  charterer.    As  we  have  seen,  the  charterer  has  in  general  thiff  iT^p^i^d  right, 

but,  if  the  right  is  only  by  implication  and  not  given  by  express 

words,  the  ship  is  "  an  arrived  "  ship  as  soon  as  she  is  within  the 

larger  area  named  by  the  charter-party,  and  the  lay  days  then 

Q.  B.  D.  152  ;  Nelson  v.  Dahl,  (1881)  50  p.  33i. 

L.  J.,  Ch.  411 ;  12  Ch.  D.  568  ;  6  A.  C.  (y)  (1842)  12  L.  J.,  Ex.  101 ;  10  M.  & 

38.  W.  498. 

(0  (1831)  7  Bing.  559  ;  5  M.  &  P.  526.  (a)  Per  Bramwell,  L.  J.,  in  Davies  v. 

(w)  (1842)  11  L.  J.,  Ex.  373  ;  10  M.  &  MoVeagh,  (1879)  48  L.  J.,  Ex.  686  ;  4 

W.  331.  Ex.  D.  265. 

(k)  Per  Lord  Abinger,  10  M.  &  W. 
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begin  irrespective  of  when  the  particular  berth  or  dock  selected  Sect.  625b. 
by  the  charter  is  reached  (6) ;  but  if  an  option  is  given  by  express 
words  to  the  charterer  to  name  the  particular  berth  or  dock 
within  the  larger  area,  the  rule  is,  as  the  Court  of  Appeal  has 
definitely  laid  down,  that,  where  the  charterer  has  exercised  an 
option  so  given,  the  effect  is  the  same  as  though  the  dock  or 
berth  ordered  by  him  had  been  named  in  the  charter-party,  hence 
the  lay  days  do  not  run  until  the  ship  has  got  there  (c). 

It  had  been  doubted  whether  a  charterer  is  entitled  under  such 
an  option  to  name  a  dock  or  berth  which  is  not  at  once  available. 
That  doubt  is  now  disposed  of  by  the  decision  in  Tharsis 
Sulphur,  &c.  Go.  v.  Morel  (d).  The  ship  was  to  proceed  to  the 
Mersey,  and  deliver  the  cargo  "  at  any  safe  berth  as  ordered  on 
arrival  in  the  dock  at  Garston."  On  arrival  a  berth  was  ordered 
by  the  harbour-master.  But,  owing  to  the  crowded  state  of  the 
dock,  the  ship,  though  in  the  dock,  could  not  at  once  get  to  her 
berth.    The  charterers  were  not  liable  for  the  delay. 

"  The  option  is  given  for  the  benefit  of  the  person  who  has  to 
exercise  it.  He  is  bound  to  exercise  it  in  a  reasonable  time,  but  is 
not  bound  in  exercising  it  to  consider  the  benefit  or  otherwise  of 
the  other  party.  The  option  is  to  choose  a  port  or  berth  or  dock, 
^;hat  is,  one  that  is  reasonably  fit  for  the  purpose  of  delivery.  It 
will  not  do,  for  instance,  to  choose  a  dock  the  entrance  to  which  is 
blocked — that  would  be  practically  no  exercise  at  all  of  the  option  ; 
and  I  think  this  is  what  Lord  Blackburn  meant  in  Nelson  v. 
Dahl  (e),  and  follows  from  the  cases  he  there  cited,  of  Ogden 
V.  Graham  (/)  and  Samuel  v.  Eoyal  Exchange  Assurance  Co.  (g). 
To  limit  the  option  of  the  charterer  by  saying  that  in  the  choice 
of  a  berth  he  is  to  consider  the  convenience  of  the  shipowner  is 
to  deprive  him  of  the  benefit  of  his  option.  The  most  that  can 
be  said  is  that  the  charterer  does  not  exercise  his  option  at  all 

(*)  The  Felix,  (1868)  37  L.  J,,  Adm.  from  The  Carisbrook,  (1890)  59  L.  J., 

i8  ;  L.  R.,  2  A.  &  E.  273  ;  Leonis  S.S.  Adm.  37  ;  15  P.  D.  98,  and  Dall'Orso  u. 

Co.  c.  Eank  (1),  77  L.  J.,  K.  B.  224  ;  Mason,    (1876)   8  Sess.    Ca.  (4th)  419. 

(1907)  1  K.  B.  344  ;  (1908)  1  K.  B.  499  ;  Cf.  Stephens  ■;;.  Macleod,  (1891)  19  Sess. 

13  Com.  Ca.   136 ;   24  T.    L.   R.  128.  Ca.  (4th)  38. 

Cf.  Eoney  v.  Chase,  Talbot  Co.,  (1908)  id)  See  preceding  note. 

161  Fed.  Rep.  309.  (e)  (1881)  6  A.  C.  38,  at  p.  44. 

(c)  Tharsis    Sulphur,    &c.,     Co.      v.  (/)  (1861)  31  L.  J.,  Q.  B,  26 ;  1  B. 

Morel,  61  L.  J.,  Q.    B.   11  ;  (1891)  2  &  S.  773. 

Q.  B.  647 ;  approving  Murphy  u.  Coffin,  (p')  (1828)  6  L.  J.  (O.  S.),  K,  B.  315  ; 

(1883)  12  Q.  B.  D.  87  ;  and  dissenting  8  B.  &  C.  119. 
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Sect.  625b.  unless  he  choose  a  berth  that  is  free,  or  is  likely  to  be  so  in  a 
reasonable  time  "  (h). 

In  Carlton  S.  Co.  v.  Castle,  &c.  Co.  (i),  a  ship  was  to  proceed 
to  Senhouse  Dock,  Maryport,  and  there  load,  always  afloat, 
as  and  where  ordered  by  the  charterers.  On  her  arrival  in 
Senhouse  Dock  orders  were  given  for  a  berth  in  which  she  could 
only  partly  load,  without  grounding,  unless  she  waited  about  a 
fortnight  for  the  next  spring  tides.  The  judges  in  the  Court  of 
Appeal  were  agreed  that  the  order  given  ought  to  be  for  a  berth  to 
which  the  ship  could  go  ivithin  a  reasonable  time,  and  there  load, 
always  afloat.  In  the  House  of  Lords  it  was  considered  that  this 
.  point  did  not  arise,  as  the  difficulty  existed  in  regard  to  the  entire 
dock  and  all  the  berths  in  it.  The  question  was  whether,  having 
regard  to  the  tidal  conditions  of  the  port,  there  had  been  any 
unreasonable  delay  in  the  loading. 

In  Bulman  v.  Fenwick  {k)  the  ship  was  to  load  in  the  Tyne,  and 
to  proceed  to  London,  to  "  the  Pool,  Eegent's  Canal,  Victoria 
Docks,  the  Derricks,  Beckton,  or  other  safe  berth  as  ordered." 
Before  leaving  the  Tyne  orders  were  given  to  discharge  at  Eegent's 
Canal.  Subsequently  a  strike  occurred  among  the  labourers  at 
that  place ;  but  the  charterers  for  some  time  refused  to  alter  their 
orders,  and  send  her  to  another  berth  not  affected  by  the  strike. 
It  was  held  by  the  Court  of  Appeal,  affirming  Pollock,  B.,  that  the 
charterers  were  within  their  right. 

Time  to  count      625c.  Sometimes  the  charter-party,  while  fixing  the  place  of 
^re^ady  to        loading  Or  discharging  within  the  named  port,  states  that  the  lay 
discharge,"      (jg^yg  g^j,g  ^Q  count  from  the  time  when  the  ship  is  "ready  to  dis- 
charge," or  "ready  to  take  in  cargo."     Such  notice  cannot  as  a 
rule  be  given  until  the  ship  is  an  "  arrived  "  ship,  in  accordance 
with  the  rules  explained  in  the  preceding  paragraphs. 

(70  Per  Bowen,  L.  J.,  (1891)  2  Q.  B.  Winlo,  (1857)  27  L.  J.,  Q.  B.  49  ;  7  E.  & 

p.  652 ;  and  see  Per  Eomer,  L.  J.,  in  B.  942  ;  see  (1908)  1  K.  B.  at  p.  514. 

Dobell   u.  Green,  (1900)  1   Q.  B.   526,  Of.    also    Tapscott    v.    Balfour,  (1872) 

p.  534  ;  Quilpue  Barque  v.  Brown,  73  L.  42  L.  J.,  C.  P.  16  ;   L.  K.,  8  C.  P.  46 ; 

J.,  K.  B.  596 ;  (1904)  2  K.  B.  264  ;  9  Good  v.   Isaacs,  61  L.  J.,  Q.   B.   649 ; 

Com.  Ca.  13  ;  Jones  v.  Green,  73  L.  J.,  (1892)  2  Q.  B.  555. 

K.  B.  601 ;  (1904)  2  K.  B.  275  ;  9  Com.  (i)  66  L.  J.,  Q.  B.  819  ;  67  L.  J.,  Q.  B. 

Ca.  20.    Sanders   i\  Jenkins,  66  L.  J.,  795  ;  (1898)  A.  C.  486 ;  (1897)  2  Q.  B. 

Q.  B.  40  ;  (1897)  1  Q.  B.  93,  must  now  be  485  ;  2  Com.  Ca.  286,  reversing  Mathew 

treated  as  a  case  of  this  type:  Leouis  J.,  2  Com.  Ca.  173. 

S.S.  Co.  V.  Kanli  (1),  (1908)  1  K.  B.  at  (Ji)  63  L.  J.,  Q.  B.  123 ;  (1894)  1  Q. 

p.   516  ;    and  so  also  must  Parker  v.  B.  179. 
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In  Sanders  v.  Jenkins  (Z)  the  ship  was  to  "  proceed  to  Port   Sect.  625c. 
Vendres  and,  as  usual  and  customary,  deliver  .  .  .  alongside 

any  store,  craft,  steamer,  depot,  ship,  wharf,  or  arsenal 

The  steamer  to  be  discharged  at  the  rate  of  200  tons  per  weather 
working  day  (Sundays  and  holidays  excepted).  Time  for  delivery 
to  count  when  steamer  is  ready  to  discharge."  The  customary 
place  to  discharge  at  Port  Vendres  was  a  certain  quay,  which  was 
not  available  until  some  days  after  the  ship  arrived.  Held,  by 
Collins,  J.,  that  the  ship  was  not  ready  to  discharge,  and  the  time 
did  not  run,  until  she  was  ready  at  the  usual  quay  (m). 

In  Aktieselskabet  Inglewood  v.  Millar's,  Karri,  &c.  Forests  {n),  the 
ship  was  to  load  at  Fremantle,  at  the  wharf,  jetty,  or  anchorage 
directed,  in  a  certain  time,  which  was  to  "  commence  twenty-four 
hours  after  written  notice  has  been  given  of  ship  being  wholly 
clear  of  ballast  and  ready  to  take  in  cargo."  Written  notice  of 
readiness  was  given  on  the  ship's  arrival  in  the  port  at  an  anchorage 
where  loading  could  be  done,  but  before  she  could  get  to  the  jetty 
directed.  Kennedy,  J.,  following  Sanders  v.  Jenkins,  held  that 
the  ship  must  be  ready  at  the  jetty  before  the  time  could  begin. 

In  Monsen  v.  Macfarlane  (o),  where  the  charter-party  incor- 
porated the  terms  of  the  colliery  guarantee,  it  was  expressly 
stipulated  what  constituted  the  "readiness,"  notice  of  which  was 
to  be  given.  There  the  ship  was  to  load  at "  a  customary  loading 
place  in  the  Eoyal  Dock,  Grimsby,"  and  was  to  be  loaded  in 
fifteen  colliery  working  days  after  she  was  "  wholly  unballasted 
and  ready  in  dock  at  Grimsby  to  receive  her  entire  cargo.  .  .  . 
Time  to  count  from  the  day  following  that  on  which  notice  of 
readiness  is  received."  The  customary  loading  place  was  at  the 
spout,  inside  the  dock.  Still  the  days  began  to  run  on  notice 
being  given  when  the  ship  was  ready  in  the  dock,  though  she  was 
not  at  the  spout.  It  was  enough  that  she  was  "  empty  and  ready 
in  dock  to  receive  "  the  cargo  (jd). 

G)  66  L.  J.,  Q.  B.  40  ;  (1897)  1  Q.  B.  Com.  Ca.  105. 

93.    This  case  must  be  understood  as  (o)  65  L.  J.,  Q.  B.  57  ;  (1895)  2  Q.  B. 

one  in   which  the  charterer  had    the  562  ;  1  Com.  Ca.  51.     See  also  Macbeth 

right  to  name  the  berth  :  see  Buckley,  r.  Wild,  (1900)  16  T.  L.  R.  497. 

L.  J.,  in  Leonis  S.S.  Co.  v.  Rank  (1),  ip)  Per  Smith,  L.  J.,  (1895)  2  Q.  B. 

(1908)  1  K.  B.  at  p.  516.  at  p.  574  ;  and  see  per  Lord  Esher,  M. 

(m)   Cf.    Dantzler    Lumber    Co.    "o-  R.,  at  p.  569.     Also  cf.  the  effect   of 

Churchill,  (1905)  136  Fed.  Rep.  560.  similar     words    in    cancelling    clauses. 

(m)  (1903)  8  Com.  Oa.  196.    Infra,  s.  Hick  v.  Tweedy,  (1890)  68  L.  T.  765. 

626.     Cf.   Modesto  c.  Dupr6,  (1902)  7  Supra,  s.  221. 
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Sect.  625c.  The  same  point  was  decided  against  the  charterer  hy  the  Circuit 
Court  of  Appeals  (U.  S.)  in  Carbon  Slate  Co.  v.  Ennis  {q).  The 
ship  was  chartered  to  proceed  to  Bilbao,  and  load  ore  ' '  when,  where, 
and  as  directed."  "Lay  days  not  to  commence  until  noon  after 
the  steamer  is  entered  at  custom-house,  and  in  every  respect 
ready  to  load."  It  was  held  that  the  lay  days  begun  to  run, 
though  the  ship  was  not  in  berth,  and  had  to  wait  her  turn. 

In  Horsley  Line  v.  Roechling  (r),  the  lay  days  were  held  to 
commence  even  before  the  ship  was  .  within  the  port :  by  the 
charter-party  the  ship  was  to  proceed  to  Savona,  and  there 
deliver  the  cargo,  "  time  for  discharging  to  commence  on  being 
reported  at  the  custom-house."  She  arrived  in  Savona  Roads, 
which  were  outside  the  "  commercial  "  limits  of  the  port,  and  in 
accordance  with  the  practice  of  the  port  was  at  once  reported  at 
the  custom-house  :  owing  to  the  crowded  state  of  the  port,  some 
delay  ensued  before  the  ship  could  enter  the  port,  and  still  more 
delay  before  she  was  berthed  where  she  could  discharge.  It  was 
held  that  the  charter-party  provided  in  clear  and  unambiguous 
terms  for  commencement  of  the  lay  days,  as  soon  as  the  ship  was 
reported  at  the  custom-house  (s). 

626.  And  where  the  charter  is  silent  as  to  the  time  from  which 
the  days  are  to  count,  and  the  ship  is  ready  to  go  to  the  par- 
ticular wharf  or  dock  at  which  it  has  been  agreed  that  she  shall  be 
loaded  or  discharged,  but  is  prevented  from  reaching  that  place  by 
causes  over  which  the  shipowner  has  no  control,  such  as  the 
crowded  state  of  the  port,  the  regulations  of  the  dock  or  other 
authorities,  or  the  state  of  the  weather  or  tides,  the  question  may 
still  arise  whether  the  charterer  is  not  responsible  for  that  delay. 

If  the  contract  requires  the  ship  to  reach  a  particular  berth,  or 
dock,  and  if  the  charterer  is  in  no  way  in  default,  the  answer 
seems  to  be  clear.  He  has  undertaken  to  load,  or  unload,  the  ship 
at  that  place ;  the  lay  days  are  the  days  allowed  him  for  that 

be  counted  as  i£  the  ship  had  anived  in 
the  dock  :  hence  while  she  was  in  the 
Bay  after  notice  and  waiting  to  enter 
the  dock,  days  on  which  work  would 
have  been  impossible  in  the  Bay,  but 
would  haye  been  possible  in  the  dock, 
must  be  counted  as  lay  days  under  the 
charter-party.  There  was  evidence 
that  such  a  vessel  might  have  been 
discharged  by  lighters  in  the  Bay. 


Is  charterer 
responsible 
for  delay  in 
reaching 
agreed  place  ? 


(2)  (1902)  114  Fed.  Eep.  260. 

(?■)  (1908)  S.  C,  866. 

(s)  In  The  Machrihanish,  (1906)  (not 
reported)  the  House  of  Lords  (reversing 
the  Court  of  Appeal)  held  that  where 
the  charter-party  provided  for  discharge 
in  a  dock,  but  for  the  commencement  of 
lay  days  (which  were  to  be  weather  work- 
ing days)  on  notice  after  arrival  in  Table 
Bay,  the  weather  working  days  were  to 
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work  ;  they  cannot  therefore  begin  until  the  opportunity  of  doing    Sect.  626. 
that  work  at  that  place  is  given  to  him. 

But  the  matter  is  sometimes  complicated  by  the  question 
whether  the  charterer  does  not  guarantee  that  the  ship  shall  find 
the  place  of  loading  or  discharge  accessible,  and  ready  for  her.  As 
we  have  seen,  the  risk  of  bad  weather  or  low  tides,  preventing  the 
ship  from  reaching  the  agreed  place  of  loading,  does  not  fall  upon 
the  charterer  (t)  ;  nor,  generally,  does  the  risk  of  the  place  being 
crowded  (u).  The  charterer  does  not  undertake  that  the  com- 
mencement of  the  lay  days  shall  not  be  prevented  by  causes  of 
this  kind,  unless  by  the  agreement,  or  by  usage  of  the  trade,  he  is 
bound  to  procure  that  a  loading  or  discharging  berth  shall  be 
ready  for  the  ship. 

In  Dahl  v.  Nelson  (x),  the  ship  was  to  "  proceed  to  London, 
Surrey  Commercial  Docks,  or  so  near  thereunto  as  she  might  safely 
get,"  and  there  deliver  her  cargo  of  timber. 

Those  docks  belonged  to  a  private  company,  and  when  the  ship 
arrived  were  so  full  that  there  was  no  prospect  of  her  getting  in 
in  less  than  a  month,  if  then.  It  was  held  by  the  Court  of  Appeal, 
overruling  Jessel,  M.  E.,  that  she  had  got  as  near  to  her  destination 
as  she  could  safely  get  within  the  meaning  of  the  charter-party. 

But,  further,  Cotton,  L.  J.,  finding  that  it  was  in  fact  the  prac- 
tice of  the  charterer  or  consignee  to  make  arrangements  for  an 
unloading  berth,  held  that  "  it  was  solely  in  consequence  of  the 
inability  of  the  consignee  to  obtain  an  unloading  berth  in  the 
Surrey  Commercial  Docks  that  the  ship  was  refused  admittance  " ; 
and  that  "  as  from  the  time  when  the  ship  was  ready  to  enter  the 
dock,  the  case,  as  between  the  shipowner  and  consignee,  must  be 
dealt  with  as  if  the  ship  had  been  in  dock,  and  the  delay,  if  any, 
must  be  considered  as  that  of  the  charterer  "  (y).  And  James, 
L.  J.,  appears  to  have  agreed  in  this  view. 

Brett,  L.  J.,  did  not,  however  agree  on  this  point  with  the  other 
judges.    And  in  the  House  of  Lords  (2),  while  the  decision  of  the 

(f)  Brereton   v.   Chapman,   (1831)  7  11  L.  J.,  Ex.  373 ;    10  M.  &  W.  331 ; 

Bing.  559 ;  5  M.  &  P.  526  ;  BastifeU  u.  Kell  v.  Anderson,  (1842)  11  L.  J.,  Ex. 

Lloyd,  (1862)  31  L.  J.,  Ex.  413  ;  1  H.  &  C.  101 ;  10  M.  &  W.  498. 

388 ;  Parker  v.  Winlo,  (1857)  28  L.  J.,  (»)(]881)  50  L.  J.,  Ch.  411  ;  6  A.  0. 

Q.  B.  49  ;  7  E.  &  B.  942.  38  ;  12  Ch.  D.  568. 

0«)  Tharsis  Sulphur  and  Copper  Co.  (y)  (1879)  12  Ch.  D.  at  p.  599. 

i:  Morel,  61  L.  J.,  Q.  B.  11  ;  (1891)  2  («)  (1881)  50  L.  J.,  Ch.  411  ;  6  A.  C. 

Q.  B.  647  ;  Murphy  v.  Coffin,  (1883)  12  38. 
Q.  B.  D.  87  ;  Brown  v.  Johnson,  (1842) 
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Sect.  626.  Court  of  Appeal  as  to  the  effect  of  the  words  "  so  near  thereto  as 
Charterer  she  may  Safely  get  "  was  affirmed,  the  dicta  above  given  of  James 
generally         ^^^  Cotton,  L.  JJ.,  seems  to  have  been  disapproved  of.    Lord 

undertake  to  Blackburn  said,  that  it  was  clearly  untenable  that,  under  such  a 
procure  access  •' 

to  the  agreed  charter-party,  the  merchant  undertook  to  procure  the  ship  admis- 
sion into  the  docks.  "  If  the  charter-party  had  left  it  free  to  the 
merchant  to  select  a  dock,  it  may  be  well  that  he  was  bound  to 
select  one  into  which  admittance  could  be  procured.  Ogden  r. 
Graham  (a)  is  an  authority  in  favour  of  that  position.  But  when, 
as  in  this  case,  the  dock  is  named  from  the  beginning  by  both 
parties,  I  think  the  refusal  of  the  dock  authorities  to  let  the  ship 
inside  the  dock  gates  is  the  fault  of  neither  party  "  (6). 

Where  delay  627.  It  may,  however,  happen  that  the  ship  is  pre-^ented  from 
charterer'^  °*  getting  to  a  loading  berth,  owing  to  obstacles  which  have  been 
business.  caused  by  the  charterer  himself ;  for  example,  by  the  state  of  his 

business  with  other  ships  in  the  port  or  dock.  In  such  cases  the 
delay  is  attributable  to  the  charterer ;  and  the  lay  days  begin  to 
run  when  the  shipowner  has  done  all  that  is  needful  to  bring  his 
ship  to  the  loading  place,  except  that  which  has  been  prevented 
by  the  charterer's  default,  or  by  obstacles  which  he  has  introduced. 
"  It  is  the  ordinary  and  natural  implication  that  neither  party 
should  prevent  the  other  from  performing  that  part  of  the  contract 
which  falls  to  be  performed  by  that  other ;  and,  if  the  charterers 
by  themselves  or  their  agents  acting  within  the  scope  of  their 
authority  had  placed  impediments  in  the  way  of  the  shipowners 
bringing  their  vessel  into  dock,  the  charterers  ought  to  be  respon- 
sible for  the  delay  so  caused,  as  if  the  vessel  had  in  fact  arrived 
in  dock  "  (c). 

In  Ashcroft  v.  The  Crow  Orchard  Colliery  Co.  (d),  a  ship  was 
chartered  to  c^arry  a  cargo  of  coals,  which  were  to  be  loaded  at 

(a)  (1861)  31  L.  J.,  Q.  B.  26  ;  1  B.  &  on  his  default  in  doing  so,  the  ship- 

S.  773.  owner    became    entitled    to    damages, 

(J)  (1881)  6    A.  C.  at   p.   41.      Of.  although     the  charter-party    provided 

Lilly    V.    Stevenson,    (1895)    22    Sess.  that  the  lay  days   should   not   begin 

(4th)    278  ;     Little    r.    Stevenson,    65  until  the  day  following  that  on  which 

L.   J.,  P.   C.  69;    (1896)  A.   C.    108;  the  ship  was  in  berth  :  Harris  r.  Jacobs, 

sup9-a,  =.  254  a.    Where  a  ship  was  to  (1885)  54  L.  J.,  Q.  B.  492 ;  15  Q.  B.  D. 

"  proceed  to  London  or  Tyue  dock  to  247. 

such  readi/  quay   berth  as  ordered  by  (c)  Per  Gorell  Barnes,  J.,  in  Ogmore 

charterer,"  and    deliver    her  cargo,  it  S.S.  Co.  v.   Borner,  (1901)  6  Com.  Ca. 

was  held,  in  the  Court  of  Appeal,  that  104,  p.  110. 

the  charterer  was  bound  to  name    a  (d)  (1874)  43  L.  J.,  Q.  B.  194  ;  L.  B. 

quay  berth  that  was  ready  ;  and  that  9  Q.  B.  540. 
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Liverpool  "  in  the  Bramley  Moore  or  Wellington  Docks,  High    Sect.  627. 

Level  Eailway,  with  the  usual  despatch  of  the  port."     By  the 

published  dock  regulations  of  Liverpool,  no  vessel  was  allowed  to 

enter  these  docks,  to  load  coal  from  the  high  level  railway,  without 

a  certificate  from  a  coal  agent  to  that  effect ;  and  no  coal  agent 

was  allowed  to  have  more  than  three  vessels  in  the  docks,  loading 

and  to  load,  at  the  same  time. 

The  charterers  acted  as  their  own  coal  agents,  and  at  the  time 
of  the  charter-party  they  already  had  three  ships  loading  in  the 
docks  and  ten  others  on  their  books  having  priority  to  the  plain- 
tiff's ship.  In  consequence  of  these  engagements,  the  vessel  was 
not  allowed  to  go  into  dock  until  thirty  days  after  she  was 
ready  to  do  so.  The  loading  was  then  completed  in  two  days. 
This  period  of  thirty  days  was  an  unusual  detention ;  and  was 
caused  not  by  pressure  of  business  in  the  dock,  but  "  solely  by  the 
incapacity  which  the  defendants  had  placed  themselves  under,  by 
their  previous  engagements,  of  getting  a  berth  for  her  at  an 
earlier  period." 

It  was  held  that  the  charterers  were  liable  for  the  delay.  "  The 
engagement  to  load  with  the  usual  despatch  is  absolute  ;  and  the 
obligation  covers  the  whole  period  from  the  time  when  the  vessel 
at  the  port  is  placed  at  the  disposal  of  the  charterer  there  in  a 
condition  to  receive  her  cargo.  The  object  is  to  provide  against 
unusual  delay  on  the  part  of  the  charterer  in  putting  the  cargo  on 
board ;  and  whether  the  delay  occurs  in  the  course  of  loading  or 
before  the  loading  commences,  whether  it  consists  in  keeping  the 
vessel  outside  or  inside  the  dock,  is  obviously  immaterial.  The 
question  is,  whether  the  vessel  is  at  his  disposal,  and  whether  the 
detention  is  his  act  (e).  If  so,  the  contract  is  broken  as  much  in  the 
one  case  as  in  the  other  "  (/). 

(e)  This   seems   to    be    an    essential  Borner,  (1901)  6  Com.  Ca.  p.  109  ;  and 

ground  of  the  decision  ;   see  per  Lord  per  Bigham,  J.,  in  Harrowing  v.  Duprc?, 

Blackburn  in  Postlethwaite  v.  Freeland,  (1902)  7  Com.  Ca.  p.  165. 

(1880)  49  L.  J.,  Ex.  630  ;  5  A.  C.  622.  (/)  (1874)  L.  E.,  9  Q.  B.  p.  543.     Of. 

The  delay  was  outside  the  agreed  load-  Tapscott  v.  Balfour,   (1872)  42  L.  J., 

ingdook,  so  that  the  loading  time  had  C.  P.  16 ;  L.  E.,  8  C.  P.  46,  where  no 

not  begun  to  run.    There  is  nothing  in  point  was  raised  as  to  the  selection  of 

any  of  the  reports  of  the  case  to  support  the  agent  having  been  unreasonable  or 

Brett,  L.  J.'s  suggestion  (in  Nelson  t.  improper   (per  Bovill,  C.  J.,  L.  E.,  8 

Dahl,  (1879)  12  Ch.  D.  p.  588)  that  the  C.  P.  at  p.  54).     I  had  it  from  counsel 

charter  was  for  a  cargo  to  be  loaded  "  at  in  Ashorof t  v.  Crow  Orchard  Go.  that 

the  port  of  Liverpool."     But  see  per  evidence  was  given  at  the  trial  of  that 

Gorell  Barnes,  J.,  in  Ogmore  S.S.  Co.  i.  case  that  agents  who  had  not  their  full 
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Sect.  687.  In  Aktieselskabet  Inglewood  v.  Millar's  Karri  and  Jarrah 
Forests  {g),  the  ship  was  to  load  at  Fremantle  "  at  such  wharf, 
jetty,  or  anchorage  as  the  charterers'  agent  may  direct,"  in  a 
certain  number  of  days,  commencing  twenty-four  hours  after 
notice  of  ship's  readiness  to  take  in  cargo.  She  was  ordered  on 
arrival  to  load  at  the  jetty,  at  which  there  were  four  practicable 
berths.  These  were  all  occupied :  three  of  them  by  vessels  of  the 
charterers,  which  they  were  themselves  loading.  They  might  have 
loaded  The  Inglewood  (or  one  of  these  three  vessels)  at  the  anchor- 
age at  which  she  was  lying.  Kennedy,  J.,  held  that  the  lay  days 
must  be  counted  from  twenty-four  hours  after  notice  of  the  ship's 
readiness  at  the  anchorage  ;  on  the  ground  that  the  charterers' 
other  engagements  had  prevented  her  from  going  to  the  jetty. 

"  If  a  ship  is  prevented  from  going  to  the  loading  place,  which 
the  charterer  has  a  right  to  name,  by  obstacles  caused  by  the 
charterer,  or  in  consequence  of  the  engagements  of  the  charterer, 
the  lay  days  commence  to  count  as  soon  as  the  ship  is  ready  to 
load,  and  would,  but  for  such  obstacles  or  engagements,  begin  to 
load  at  that  place  "  {h). 

On  the  other  hand,  in  Harrowing  v.  Dupr6  (i),  the  charterers 
were  held  not  liable  for  the  delay  in  reaching  the  discharging 
berth.  The  ship  was  to  discharge  at  the  Senhouse  Dock,  Mary- 
port  ;  and  the  time  for  discharging  was  "  to  count  from  6  a.m. 
after  ship  is  in  every  respect  ready  in  berth  and  free  pratique  as 
per  custom  of  the  port."  The  cargo,  of  ore,  was  one  of  a  number 
which  the  defendants  had  agreed  to  sell  to  Cammell  &  Co.  of 
Maryport ;  and  the  charterer  was  one  of  several  effected  by  them 
for  that  purpose.  On  the  ship's  arrival  in  the  Senhouse  Dock 
four  other  vessels  chartered  by  the  defendants,  with  ore  for 
Cammell  &  Co.,  were  already  in  the  dock  ;  and  a  number  of  other 
vessels,  not  chartered  by  the  defendants,  were  also  waiting  there 
for  Cammell  &  Co.  By  the  dock  regulations  not  more  than  one 
vessel  could  be  berthed  to  discharge  for  the  same  consignees ;  and 
Cammell  &  Co.  were  treated  as  the  "  consignees  "  of  these  cargoes. 
Bigham,  J.,  held  that  the  charterers  were  not  liable  to  the  ship- 
number  in  the  docks  might  have  been  (A)  (1903)  8  Com.  Ca.  at  p.  201. 
employed  by  the  defendants.  (i)  (1902)  7  Com.  Ca.  157.    And  see 

(^)  (1903)  8  Com.  Ca.  196.     See  also      Quilpue  Barque  r.  Brown,  73  L.  J.,  K.  B. 
TiUett  f.  Cwm  Avon  Works,  (1886)  2      596  ;  (190i)  2  K.  B.  264 ;  9  Com.  Ca. 
T.  L.  E.  675.     Cf.  Crawford  v.  Vfilson,       13. 
(1896)  1  Com.  Ca.  154,  277. 
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owners  for  the  consequent  delay.  He  said,  "  Possibly  if  the  Sect.  627. 
defendants  had  used  the  dock  to  an  extent  which  nobody  could 
have  reasonably  foreseen,  and  had  so  caused  excessive  delay, 
the  plaintiffs  would  have  had  ground  to  complain ;  but  in  the 
present  case  I  am  satisfied  that  the  defendants  merely  used  the 
dock  in  the  ordinary  way  of  their  business,  and  then  only  to  an 
extent  which  the  plaintiffs  might  reasonably  have  contemplated 
and  foreseen." 

Again,  in  Watson  v.  Borner  (/c),  the  ship  was  to  go  to  a  named 
private  wharf  and  there  deliver,  and  the  time  for  discharging  was 
to  count  from  6  a.m.  after  she  was  "  ready  in  berth."  The 
charterers  sold  the  cargo  to  the  owners  of  the  wharf,  who  took 
delivery  under  the  bill  of  lading.  For  their  own  convenience  they 
did  not  give  the  ship  a  berth  at  the  wharf  so  soon  as  they  might 
have  done.  Still,  as  between  the  charterers  and  the  shipowner, 
the  time  did  not  begin  to  run  until  she  got  there. 

687a.  The  commencement   and   duration  of  the  lay  days  is  Loading  "as 
sometimes  determined  by  a  document  collateral  to  the  charter-  guarantee." 
party.    In  the  coal  trade  it  is  a  common  practice  for  shippers 
to  obtain  a  guarantee  from  the  colliery  which  is  to  supply  the 
coal,  as  to  the  time  and  conditions  on  which  they  will  load  a 
cargo,  and  then  to  charter  a  ship  with  reference  to  that. 

In  Monsen  v.  Macfarlane  (Z)  the  ship  was  chartered  to  proceed 
"  to  a  customary  loading  place  in  the  Eoyal  Dock,  Grimsby," 
and  there  take  in  a  cargo  of  Kiveton  Park  coals,  "  to  be  loaded 
as  per  colliery  guarantee  in  fifteen  colliery  working  days."  The 
charterers  obtained  a  guarantee  (in  ordinary  form)  from  the 
Kiveton  Park  Colliery  Company,  dated  after  the  charter-party. 
By  this  the  colliery  company  undertook  to  load  the  vessel  in 
fifteen  colhery  working  days  "  after  the  said  ship  is  wholly 
unballasted  and  ready  in  dock  at  Grimsby  to  receive  her  entire 
cargo.  .  .  .  Time  to  count  from  the  day  following  that  on  which 
notice  of  readiness  is  received."  The  customary  loading  place 
in  the  Eoyal  Dock  was  at  the  Coal  Staith,  and  the  vessel  could  not 
get  there  until  September  17th,  owing  to  the  crowded  state  of  the 
dock.  She  was,  however,  in  the  dock,  ready  for  her  cargo,  on 
September  8rd,  and  notice  of  her  readiness  was  then  given. 

(*)  (1900)  i  Com.  Ca.  335  ;  5  Com.  ©  65  L.  J.,  Q.  B.  57  ;  (1895)  2  Q.  B. 

Ca.  377.    So  also  Ogmore  S.S.  Co.  v.      562;  1  Com.  Ca.  51. 
Borner,  (1901)  6  Com.  Ca.  104. 
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Sect.  6Z7a. 


Where  lay 
days  are  not 
fixed. 


Delay  caused 
by  selection 
of  berth  or 
dock. 


The  Court  of  Appeal,  affirming  Mathew,  J.,  held  that  the 
terms  of  the  colliery  guarantee  were  incorporated  in  the  charter- 
party  ;  and  that  the  lay  days  accordingly  began  on  September  4th, 
and  not  upon  the  ship's  arrival  at  the  customary  loading  place. 

628.  Where  the  number  of  lay  days,  or  the  rate  at  which  the 
loading  or  discharge  is  to  be  done,  is  not  fixed  by  the  contract, 
there  is,  as  we  have  seen,  no  absolute  undertaking  by  the 
charterer  as  to  when  the  ship  shall  be  loaded  or  discharged. 
He  is  only  bound  to  be  reasonably  diligent  in  doing  his  part  of 
the  work.  Hence  his  obligation  does  not  begin  until  the  ship 
has  been  brought  to  the  agreed  loading  or  discharging  berth ; 
or,  where  no  particular  berth  has  been  agreed  upon,  until  she 
has  been  brought  to  one  which  is  usual  and  proper  for  the 
particular  cargo.  He  is  under  no  engagement  that  she  shall 
not  be  delayed  in  getting  there. 

If,  however,  the  ship's  arrival  at  the  agreed  berth,  or  at  a 
usual  berth,  has  been  delayed  by  the  freighter's  act,  whether 
by  obstacles  which  he  has  caused,  or  by  his  having  entered  into 
other  engagements  which  have  the  effect  of  shutting  the  ship 
out,  the  freighter  will  be  liable  to  pay  for  that  delay.  He  is 
still  bound  to  load  or  receive  delivery  with  reasonable  diligence, 
and  if  his  business  arrangements  stand  in  the  way  of  the  work, 
he  fails  to  perform  that  obligation. 

In  Tillett  v.  Cwm  Avon  Works  (m),  a  claim  was  made  against 
the  consignees  of  the  cargo  for  delay  in  unloading.  No  time  for 
unloading  was  fixed  by  the  bill  of  lading.  But  when  the  vessel 
arrived  at  the  port  of  discharge.  Port  Talbot,  all  the  berths  were 
occupied  by  ships  laden  with  cargoes  belonging  to  the  defendants ; 
and  no  berth  was  available  for  a  week  after  the  ship  was  ready  to 
discharge.  The  Divisional  Court  held  that  the  defendants  were 
liable.  They  were  bound  "  to  unload  within  a  reasonable  time, 
and  they  could  not  relieve  themselves  of  their  liability  for  delay 
because  they  had  rendered  themselves  unable  through  previous 
engagements  "  (n). 

On  the  other  hand,  if  the  charterer  expressly  has  the  right  to 
name  the  dock  or  berth,  for  loading  or  unloading,  he  is  not  liable 
for  delay  in  getting  there,  although  he  may  have  caused  that  by 

L.  E.  675  :  and  see 


(«0  (1886)  2  T. 
supra,  s.  626. 

(?0  Per  Hawkins,  J.  ;  cf .  per  Cotton, 


L.  J.,  in  Wright  v.  New  Zealand  Ship- 
ping Co.,  (1878)  4  Ex.  D.  165,  n. 
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selecting  a  berth  which  was  occupied  by  vessels  of  other  persons.     Sect.  628. 
The  express  option  overrides  the  implied  obligation  to  use  despatch ; 
and  the  only  limitation  seems  to  be  that  the  charterer  must  not 
select  a  berth  which  cannot  be  reached  within  a  reasonable  time, 
if  one  that  can  be  reached  is  available  (o). 

629.  We  have  already  discussed  the  effect  of  the  clause  "or  Effect  of  "so 
so  near  thereto  as  she  can  safely  get  "  in  qualifying  the  obliga-  &c/^    ^^^  °' 
tion  of  the  shipowner  to  bring  his  ship  to  the  agreed  place  of 
loading  or  discharge  (p).     It  also  operates  in  determining  when 
the  lay  days  are  to  begin  to  count,  by  helping  to  fix  what  that 
agreed  place  is. 

Further,  we  have  seen  that  when  the  ship  cannot  get  to  her  Do  lay  days 
destination  fully  laden,  she  may  in  some  cases  be  required  to  tinuousiy 
discharge  part  of  her  cargo,  and  afterwards  proceed  to  the  agreed  J^^^htened^  ^ 
place  (5).     Questions  therefore  arise  whether  the  lay  days  in 
such  a  case,   having   begun  to   run   at   the  point  where  the 
lightening  takes  place,  afterwards  run  on  without  intermission  ; 
and  whether  any  allowance  ought  to  be  made  for  the  time  during 
which  the  ship  is  moving  on  further  to  her  destination. 

Where,  by  the  usage  of  the  agreed  port  of  discharge,  vessels 
drawing  more  than  a  certain  depth  of  water  discharge  and  deliver 
some  of  their  cargo  at  one  part  of  that  port,  and  then  proceed 
to  another  part  at  which  the  discharge  is  completed,  the  lay 
days  begin  to  run  from  the  time  when  the  ship  is  ready  to  dis- 
charge at  that  first  point  (r).  And  if  the  discharge  is  to  take 
place  in  a  fixed  period,  the  time,  having  begun  to  run  at  that 
point,  runs  on  continuously,  without  excluding  the  time  occupied 
in  moving  from  one  part  of  the  port  to  the  other  (s). 

If  there  is  an  established  custom  at  the  port  not  to  count  the 
time  so  occupied,  that  may  alter  the  matter.  In  Nielsen  v. 
Wait  (t),  a  steamer,  with  a  cargo  of  wheat  in  bulk,  was  ordered 

(0)  See  Tharsis  Sulphur  and  Copper  (?•)  M'Intosh  v.  Sinclair,  (1877)  Ir.  R. 

Co.  V.  Morel,  61  L.  J.,  Q.  B.  11 ;  (1891)  11  0.  L.  456. 

2  Q.  B.  647 ;  Bulman  v.  Eenwick,  63  (s)  Ibid. ;  and  see  per  Lord  Esher, 

L.  J.,  Q.  B.  123 ;  (1894)  1  Q.  B.  179  ;  Nielsen  v.  Wait,  (1885)  16  Q.  B.  D.  67, 

Carlton  S.S.  Co.  d.  Castle,  &c.  Co.,  67  p.  75  ;  and  per  Pollock,  B.,  ibid.,  (1885) 

L.  J.,  Q.  B.  795 ;  66  L.  J.,  Q.  B.  19  ;  14  Q.  B.  D.  516,  p.  523.    Cf.  CafEarini 

(1898)  A.  C.  486  ;  (1897)  2  Q.  B.  485  ;  d.  Walker,  (1876)  Ir.  E.,  10  C.  L.  250. 

2  Com.  Ca.  173,  286  ;  aide,  s.  624b.  (Q  (1885)  55   L.   J.,   Q.  B.   87  ;    14 

(p)  Supra,  ss.  225, 226  ;  and  ss.  453—  Q.  B.  D.  516  ;  16  Q.  B.  D.  67  ;  5  Asp. 

*°8-  M.  C.  553. 

(?)  Supra,  s.  457. 

C— C.  3   H 
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Sect.  689.  to  "  Gloucester,  Bristol  Channel,  for  discharge."  Eight  running 
days,  Sundays  excepted,  were  allowed  the  merchants  "  for  load- 
ing and  discharging  the  steamer."  Sharpness  Dock,  in  the 
Bristol  Channel,  a  place  within  the  port  of  Gloucester,  but 
about  seventeen  miles  from  the  basin  where  grain  cargoes  were 
usually  discharged,  was  the  nearest  place  to  which  the  steamer 
could  get  fully  loaded.  On  arriving  there  she  was  cleared 
at  the  custom-house  and  was  ready  to  deliver  the  cargo. 
The  defendants  (consignees)  took  delivery  of  rather  more 
than  one-third  of  it;  and  then  required  the  master  to  take 
the  steamer  up  the  Berkeley  Ship  Canal,  and  complete  the 
discharge  in  the  basin.  This  was  done  under  protest.  And 
the  question  was,  whether  the  time  occupied  in  going  up  the 
canal,  and  afterwards  in  coming  down  again  to  Sharpness 
Dock,  ought  to  be  included  in  calculating  the  period  of  the 
discharge. 

It  was  proved  that  a  custom  existed  at  the  port  of  Gloucester, 
that  when  vessels  with  grain  cargoes  destined  for  Gloucester 
were  of  too  heavy  a  burden  to  go  up  the  canal,  they  were 
lightened  at  Sharpness ;  that  time  so  occupied  was  counted  in 
the  lay  days  ;  but  that  the  time  occupied  in  going  up  the  canal 
to  Gloucester  Basin  and  in  returning  to  Sharpness  was  not 
counted.  The  Court  of  Appeal,  affirming  Pollock,  B.,  held  that 
this  was  a  reasonable  custom,  and  gave  judgment  in  favour  of 
the  consignees.  The  question  chiefly  discussed  was,  whether  the 
custom  was  consistent  with  the  provisions  of  the  charter,  that  the 
lay  days  were  to  be  "  running  days."  Pollock,  B.,  considered  that 
it  was,  on  the  ground  that  the  lightening  of  the  ship  at  Sharpness 
was  not  part  of  the  discharge.  But  in  the  Court  of  Appeal  this 
distinction  was  not  relied  upon.  Lord  Esher  expressly  treated 
the  discharge  as  a  "  double  discharge,"  partly  at  one  place  and 
partly  at  another  within  the  port.  The  expression  "  running 
days  "  did  not  necessarily  mean  that  every  day  was  to  be 
counted,  from  the  beginning  to  the  end  of  the  discharge.  The 
period  of  discharge  was  cut  by  the  custom  into  two  periods,  and 
each  of  these  was,  under  that  charter,  to  be  calculated  by 
"  running  days." 

If  the  lightening  be  done  outside  the  port  of  discharge,  there 
seems  to  be  doubt  both  as  to  whether  the  lay  days  begin  to  run, 
and  also  whether  the  actual  time  occupied  in  lightening  is  to  be 


completed. 
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counted  in  the  lay  days  (u).  But  where  the  contract  is  to  get  Sect.  629. 
to  a  port  of  discharge,  "  or  so  near  thereto  as  she  can  safely  get," 
and  a  partial  discharge  is  made  when  the  ship  has  got  as  far  as 
she  can,  in  order  to  enable  her  to  go  up  further,  it  would  seem 
immaterial  whether  the  place  of  that  discharge  be  within  the 
port  or  not  (x). 

630.  The  charterer  is  not  liable  for  a  detention  which  occurs  Charterer  not 

llfljOlp  TOT 

without  any  fault  on  his  part  after  the  loading  has  once  been  delay  after 

completed.     Thus,  where  a  ship  was  frozen  into  the  port  during  g°^^°f(.j 

the  loading,  and  could  not  sail,  owing  to  the  ice,  for  some  time 

after  the  loading  was  finished,  the  charterer  was  not  liable  to 

pay  for  that  delay  (?/).     So,  too,  where  the  ship's  clearances  could 

not  be  got,  owing  to  the  custom-house  having  been  burnt  down, 

so  that  she  could  not  get  away  (z). 

And  where  a  ship  was  detained,  after  discharging,  at  the  port 
of  discharge,  because  a  small  sum  for  certain  dues  on  landing 
had  not  been  paid  by  the  consignee  of  the  goods,  it  was  held 
that  the  shipowner  could  not  claim  demurrage,  or  damages  for 
that  delay.  For  he  might  at  once  have  got  away  by  paying 
the  dues  himself ;  and  could  have  claimed  repayment  from  the 
consignee  (a). 

In  Jamieson  v.  Lawrie  (b),  a  ship  had  been  sent  to  Cronstadt 
to  receive  a  quantity  of  tallow  and  other  goods,  under  an 
arrangement  with  merchants  of  a  somewhat  indefinite  character. 
It  appeared,  however,  that  the  goods  ought  to  have  been  shipped 
before  the  1st  of  September,  but  that,  owing  to  delay  in  their 
arrival  at  the  port,  they  were  not  in  fact  shipped  until  October, 
and  the  ship  was  consequently  not  ready  to  sail  until  October  28th. 
She  then  waited  a  few  days  for  a  wind,  and  sailed ;  but  soon 
meeting  with  adverse  winds  and  frost,  was  forced  to  return  to 
Cronstadt,  and  was  there  frozen  up,  and  remained  until  the 
11th  of   May.      The  winter  began  earlier  than  usual.      The 

(m)  See  per  Lord    Esher,  Nielsen  v.  333.    Waiting  for  convoy  :    Connor  v. 

Wait,  (1885)  16  Q.  B.  D.  at  p.  74  ;  and  Smythe,  (18U)  5  Taun.  654. 

per  PaUes,  G.  B.,  M'Intosh  v.  Sinclair,  Qa)  MoUer  v.  Jecfcs,  (1865)  19  C.  B. 

(1877)  Ir.  R.,  11  C.  L.  at  p.  465.  (lf.s.)332.    Cf.  Sully  e.  Duranty,  (1864) 

(ic)  See  Dickinson  v.  Martini,  (1^77)  33  L.  J.,  Ex.  319  ;  8  H.  &  C.  270.    Hick 

I  Sess.  Ca.  (4th)  1185.  v.  Bodocanachi,  (1891)  2  Q.  B.  626,  at  p. 

(«/)  Pringle  v.  Mollett,  (1840)  9  L.  J.,  632. 

Ex.  148  ;  6  M.  &  W.  80.  (*)  (1796)  2  E.  E.  1209  ;  6  Bro.  P.  C. 

(«)  Barret  v.  Button,  (1815)  4  Camp.  474  ;  Abbott  (5th),  186. 

3  H  2 
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Sect.  630. 


Part  days 
counted  as 
whole  days. 


shipowner   claimed   demurrage  from  the  1st  of   September  to 
the  11th  of  May. 

The  case  came  before  the  House  of  Lords  on  appeal  from  the 
Scotch  Courts.  It  was  admitted  that  the  master  might  by  law 
have  returned  empty,  or  might  have  taken  another  cargo  after 
the  1st  of  September,  but  the  owner  contended  that  as  the  master 
had  waited  at  the  request  of  Jamieson  &  Co.  (the  merchants), 
they  were  answerable  for  all  the  damage  arising  from  the  delay. 
It  was  decided  in  the  House  of  Lords  that  they  were  liable  to  pay 
compensation,  in  the  nature  of  demurrage,  for  the  period  between 
the  1st  of  September  and  the  29th  of  October ;  but  not  in  respect 
of  the  detention  after  the  ship  was  ready  to  sail. 

631.  In  calculating  the  number  of  demurrage  days  to  be  paid 
for,  a  part  of  a  day  is,  ^n??!a/aciejCounteA.aOi_whole_one. 

A  ship  under  charter  arrived  in  dock  at  the  port  of  discharge 
at  5  p.m.  on  a  Tuesday.  The  lay  days  had  all  been  exhausted  at  the 
port  of  loading.  Owing  to  timber  of  the  charterers  being  in  the 
way,  the  discharging  did  not  commence  until  8  a.m.  on  the  Wed- 
nesday. It  was  completed  at  8  a.m.  on  the  Thursday.  By  the 
charter-party  ten  days  were  allowed  "  on  demurrage  over  and 
above  the  said  lying  days  at  251.  per  day."  It  was  held  that  the 
charterers  must  pay  for  two  full  days,  Wednesday  and  Thurs- 
day (t).  "  There  is  no  ground  for  saying  that  in  the  case  of 
demurrage  there  can  be  any  division  of  a  day,  without  express 
stipulation  to  that  effect"  (d).  So  in  Hough  v.  Athya(e),  where 
nine  lay  days  were  left  for  calling  and  discharging.  Pour  and  a 
half  days  were  spent  at,  the  port  of  call,  and  five  and  a  half  at  the 
port  of  discharge ;  the  Court  treated  these  as  eleven  days  in  all, 
allowing  two  days'  demurrage. 

But  a  different  conclusion  was  arrived  at  in  Yeoman  v.  Eegem  (/), 
and  in  Horsley  Line  v.  Eoechling  (g),  where  it  was  held  that  a 
more  accurate  calculation  was  required  by  the  terms  of  the 
respective  charter-parties,  and  that  in  determining  what  demur- 
rage was  payable,  the  number  of  hours  in  a  broken  day  were  to 

(c)  Commercial  S.S.  Co.  v.  Boulton, 
(1875)  a  L.  J.,  Q.  B.  219  ;  L.  E.,  10 
Q.  B.  346  ;  3  Asp.  M.  C.  111. 

(«?)  Per  Lush,  J.,  L.  E.,  10  Q.  B.  at 
p.  349.  Cf.  Angier  v.  Stewart,  (1884)  1 
Cab.  &  EU.  357. 

(e)  (1879)  6  Sess.  Ca.  (4th)  961.    And 


cf.  Houlder  v.  Weir,  74  L.  J.,  K.  B. 
729  ;  (1905)  2  K.  B.  267 ;  10  Com.  Oa. 
228 ;  10  Asp.  M.  C.  81 ;  21  T.  L.  E. 
503. 

(/)  73  L.  J.,  K.  B.  904  ;  (1904)  2  K. 
B.  429  ;  9  Com.  Ca.  269. 

(^)  (1908)  S.  C.  866. 
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be  taken,  and  charged  for  at  a  proportionate  amount  of  the  daily     Sect.  631. 
rate.    In  the  former  case,  the  discharge  was  to  be  at  an  average 
rate  of  not  less  than  210  tons  per  day,  and  in  the  latter  at  an 
average  rate  of  400  tons  per  day.     The  reference  to  a  rate  was 
held  to  justify  calculating  parts  of  days  Qi). 

And  for  this  purpose  days  are  generally  to  be  counted  according  Usually 
to  the  calendar,  and  not  as  periods  of  twenty-four  hours.  So  that  ^^ys. 
if  the  ship  begins  to  discharge  in  the  middle  of  the  day,  that  is 
counted  as  a  whole  lay  day,  or  demurrage  day,  as  the  case  may 
be,  if  there  is  an  agreement,  express  or  to  be  implied,  that  the 
time  is  to  be  counted  at  all  (i).  But  a  charterer,  or  consignee,  is 
not  bound  to  take  a  part  day  as  one  of  the  lay  days ;  he  is  entitled 
to  have  a  full  day,  and  may  therefore  refuse  to  begin  to  take  delivery 
on  a  broken:  day  (j).  And  usually,  it  seems,  the  day  upon  which  the 
vessel  gets  to  her  dock  or  berth  is  occupied  in  making  preparations, 
so  that  the  lay  days  do  not  begin  until  the  following  morning  (k). 

But  in  Leonis  S.S.  Co.  v.  Eank  (2)  (I),  where  the  lay  days  were  to 
run  twelve  hours  after  written  notice  of  readiness,  which  might  be 
given  on  working  days  between  9  a.m.  and  6  p.m.,  Bigham,  J., 
held  that  a  different  rule  of  construction  was  introduced,  and 
that  the  running  days  were  not  calendar  days,  but  running 
periods  of  twenty-four  hours  each,  beginning  at  the  expiration  of 
twelve  hours  from  the  service  of  the  notice  (»;)• 

The  question  here  considered  is  different  from  that  as  to  broken  Broken 
days  which  occur  during  the  loading  or  discharge,  owing  to  inter-  -nrorking 
ruptions,  say,  by  bad  weather.    As  we  have  seen,  if  a  certain  ^^^-'^ 
number  of  "  days  "  or  "  running  days  "  are  allowed  for  the  work, 
they  run  continuously  although  the  work  may  be  prevented.     But 

(A)  See  these  oases  referred  to  supi-a,  (J)  lUd.    The  U.  S.  Courts  seem  to 

8-  613b.  assume  as  a  matter  of  law  that  the  lay 

(0  The  Katy,  64  L.  J.,  P.  49  ;  (1895)  days    begin  when    the  work   actually 

P.  66  ;    7  Asp.  M.   C.  527  ;    Commer-  begins :  see  Leary  v.  Talbot,  (1908)  160 

cial   S.S.    Co.   V.  Boulton,    (1875)    44  Fed.  Eep.  914  ;  Elder  Dempster  S.S.  Co. 

L.  J.,  Q.  B.  219  ;  L.  E.,  10  Q;  B.  346  ;  3  v.  Earn  Line,  (1908)  163  Fed.  Rep.  868  ; 

Asp.  M.  C.  111.    As  to  implying  such  an  but  see  Earn  Line  v.  Ennis,  (1907)  157 

agreement,  see  Nelson  v.  Nelson  Line,  Fed.  Eep.  941. 

(3)  77  L.  J.,  K.  B.  456  ;  (1908)  A.  C.  108  ;  (A)  Cf .  Brown  v.  Johnson,  (1842)  11 

13  Com.  Ca.  235  ;  11  Asp.  M.  C.  1  ;  24  L.  J.,  Ex.  373  ;  10  M.  &  W.  331. 
T.  L.  E.  315  ;  mpra,  s.  613a.     Cf.  Allan  (T)  (1908)  13  Com.  Ca.  161  ;  24  T.  L. 

«.  Johnstone,  (1892)  19  Sess.  Ca.  (4th)  E.  749. 

364 ;  Cornfoot  v.  Eoyal  Exchange  Ass.  (m)  Cf.  Cornfoot  v.  Eoyal  Exchange 

Corp.,  73  L.  J.,  K.  B.  22  ;  (1903)  2  K.  B.  Ass.  Corp.,  73  L.  J.,  K.  B.  22  ;  (1903)  2 

363  ;  (1904)  1  K.  B.  40  ;  8  Com.  Ca.  204  ;  K.  B.  363,  (1904)  1  K.  B.  40  ;  8  Com.  Ca. 

9  Com.  Ca.  80.  204  ;  9  Com.  Ca.  80. 
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Loading  and 
discharging 
considered 
separately. 


Sect.  631.  the  agreement  frequently  is  for  "  weather  working  days,"  and  a 
question  arises  as  to  how  the  time  is  to  be  counted  when,  owing 
to  bad  weather,  work  can  only  be  done  on  portions  of  days. 

In  Branckelow  S.S.  Co.  v.  Lamport  (?i),  Lord  Eussell,  C.  J., 
held  that  half-days  must  be  counted  as  half-days.  "  The  most 
equitable  view  is  to  charge  half  a  day  against  the  charterers  where 
substantial  work  is  done,  though  not  amounting  to  half  a  day;  and 
to  charge  a  full  day  against  them  where  substantially  a  full  day's 
work,  though  not  amounting  to  twelve  hours,  is  done.  No  smaller 
fraction  than  half  a  day  should,  however,  be  taken  into  considera- 
tion, and  if  the  time  worked  is  quite  insignificant  it  should  not 
be  charged  at  all." 

Where  the  claim  is  not  in  respect  of  days  on  demurrage,  but  for 
damages  for  improper  detention,  those  damages  should  be  cal- 
culated with  reference  to  the  actual  detention  that  has  taken  place. 

633.  Generally  the  operations  of  loading  and  discharging  are 
treated  as  separate.  In  Marshall?;.  Bolckow  (o.),the  charter  pro- 
vided "  400  to  500  tons  per  working  day  (Sundays  and  holidays 
excepted)  to  be  allowed  the  charterer  for  loading,  and  300  dis- 
charging, all  demurrage  over  and  above  the  said  days  at  the  rate 

of  2s.  per  hour  for  every  100  tons  cargo If  the  vessel  is 

loaded  at  other  than  Portugalete  or  Lucana  shipping  staithes, 
the  loading  and  discharging  to  be  at  the  rate  of  300  tons  per 
working  day." 

The  vessel  did  load  at  a  place  other  than  the  Portugalete  and 
Lucana  shipping  staithes,  but  the  loading  was  not  done  at  the  rate 
of  300  tons  a  day ;  on  the  other  hand,  the  discharging  was  done 
at  a  greater  rate  than  300  tons  a  day ;  and  the  question  was, 
whether  the  two  periods  were  to  be  lumped  together  in  estimating 
how  much  demurrage  was  payable.  It  was  held  that  this  could 
not  be  done ;  that  the  periods  for  loading  and  unloading  were 
distinct  from  one  another ;  and  thus,  that  the  amount  of  demur- 
rage incurred  on  the  loading  was  not  to  be  reduced  by  the  gain 
on  the  allowed  time  for  unloading. 

So,  in  Avon  S.S.  Co.  v.  Leask(ji),  where  the  cargo  was  "to 
be  (loaded  and  discharged  as  fast  as  steamer  can  receive  and 
deliver  during  usual  working  hours,"  delay  in  loading  could  not 


00  66  L.  J.,  Q.  B.  382  ;  (1897)  1   Q. 
B.  570. 


(tf)  (1881)  6  Q.  B.  D.  231. 

ip)  (1890)  18  Sess.  Ca.  (4th)  280. 
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be  made  up  hy  working  extra  hours  at  the  port  of  discharge.  The    Sect.  632. 
charterer  was  still  liable  for  demurrage. 

Charterers  sometimes  stipulate  for  "liberty  to  average  the  Liberty  to 
days  for  loading  and  discharging."  This  was  held,  in  Moliere  ^"^""^se. 
S.S.  Co.  V.  Naylor  (q),  to  entitle  them  to  add  together  the  time 
allowed  for  loading  and  the  time  allowed  for  discharging,  and  to 
exhaust  the  whole  before  demurrage  could  begin  to  run.  But 
where  despatch  money  had  been  claimed  for  time  saved  at  the 
loading  port,  and  had  been  indorsed  on  the  bill  of  lading  as  an 
advance  of  freight,  it  was  held  that  the  right  to  average  the  days, 
so  as  to  avoid  demurrage  at  the  port  of  discharge,  was  lost  (r). 

633.  In  Laing  v.  HoUway  (s),  the  charter  stipulated  that  demur-  Despatch 
rage,  if  any,  should  be  paid  at  the  rate  of  20s.  per  hour ;  and  ™er  hour. 
"  despatch  money  10s.  per  hour  on  any  time  saved  in  loading 
and/or  discharging."  The  charterers,  in  fact,  saved  four  days  at 
the  port  of  loading,  and  five  at  the  port  of  discharge,  upon  the 
times  allowed  them,  which  were  calculated  at  the  rate  of  200  tons 
per  working  day.  The  question  was,  whether  the  despatch  money 
was  payable  on  nine  days  at  the  rate  of  twenty-four  hours  each, 
or  of  twelve  hours  each.  The  Court  of  Appeal,  reversing  the 
Queen's  Bench  Division,  held  that  it  must  be  calculated  on  nine 
days  of  twenty -four  hours  each. 

In  The  Glendevon  (i)  the  steamer  was  "  to  be  discharged  at  the 
rate  of  200  tons  per  day,  weather  permitting  (Sundays  and  fete 
days  excepted),"  and  "  if  sooner  discharged,  to  pay  at  the  rate  of 
8s.  4.d.  per  hour  for  every  hour  saved."  It  was  held  that  "  every 
hour  saved  "  meant  every  hour  saved  from  the  allowed  working 
time ;  not  every  hour  by  which  the  discharge  was  completed 
earlier  than  the  contract  required.  As  the  cargo  was  2,103  tons, 
ten  and  a  half  days,  or  252  working-day  hours,  were  allowed  for 
discharging.  Had  all  that  time  been  used  the  ship  would  also  have 
been  detained  during  certain  holidays.  But  the  charterers  were 
only  allowed  payment  upon  the  difference  between  252  hours  and 
106  hours,  the  number  of  working-day  hours  actually  occupied. 

And  in  Nelson  v.  Nelson  Line  (3)  (m),  the  Court  of  Appeal 
(Fletcher  Moulton,  L,  J.,  dissenting)  adopted  the  same  view :  the 

(?)  (1897)  2  Com.  Ca.92,  3  Q.  B.  D.  437. 

00  OakviUeS.S.  Co.  c.  Holmes,  (1899)  (i)  62  L.  J.,  P.  123  ;  (1893)  P.  269. 

5  Com  Ca.  48.  («)  77  L.  J.,  K.  B.  97  ;  (1907)  2  K.  B. 

(<)  (1878)   47    L.  J.,  Q.    B.    512  ;  705  ;  23  T.  L.  E.  656. 
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Sect.  633.  contract  provided  for  despatch  money  "  for  each  clear  day  saved 
in  loading  ";  seven  weather  working  days  (Sundays  and  holidays 
excepted)  were  to  be  allowed  for  loading :  the  charterers  con- 
tended that,  if  the  loading  period  allowed  included  a  Sunday, 
but  the  loading  was  finished  before  the  Sunday,  despatch  money 
was  payable  for  Sunday,  though  it  was  not  a  loading  day,  because 
it  was  a  day  by  which  the  departure  of  the  ship  was  accelerated. 
Buckley,  L.  J.,  in  rejecting  this  contention,  said,  "  If  this  contract 
had  been  that  the  charterers  should  have  so  much  a  day  for  each 
•  day  saved  to  the  ship,  this  (i.e.,  the  charterers'  contention)  would 
have  been  right,  but  it  does  not  so  provide.  The  provision  is 
that  they  shall  have  so  much  for  each  clear  day  saved  in  load- 
ing  In  this  language  no  trace  is  to  be  found  of  saving 

delay  to  the  ship  "  (x). 

Construction         634.  The   following   cases  further  illustrate  how  demurrage 

claus™"'^'^^^^    clauses  have  been  construed  (y). 

A  charter,  dated  December  2nd,  provided  that  a  ship  then  lying 
at  Pembroke  should  sail  with  all  convenient  speed  to  Cardiff,  there 
to  be  loaded  with  a  cargo  of  coals  and  iron  for  Alexandria.  Forty 
running  days  to  be  allowed  the  merchant  for  loading  at  Cardiff 
and  unloading  at  Alexandria,  to  commence  on  the  IQth  of  December. 
After  the  charter  had  been  made,  it  was  agreed,  at  the  ship- 
owner's request,  that  part  of  the  loading  should  be  done  at 
Pembroke  ;  and  accordingly  the  ship  stayed  there,  loading,  until 
December  26th.  Thence  she  went  to  Cardiff  to  complete,  and  was 
detained  there  forty  days :  thence  to  Alexandria,  and  the  unloading 
occupied  a  further  ten  days.  It  was  held  that  the  charterer  was 
liable  to  pay  for  twenty  days'  demurrage ;  for  the  substitution  of 
Pembroke  for  Cardiff  did  not  affect  the  rest  of  the  charter-party, 
and  under  that  the  lay  days  were  to  be  reckoned  from  the  16th 
of  December,  wherever  the  ship  might  be  stationed  (^:). 

An  agreement  for  the  carriage  of  certain  engines,  provided  that 
the  ship  should  not  be  required  to  lie  in  her  berth  more  than  ten 
days,  and  that  such  of  the  engines  as  weighed  above  20  cwt. 
should  be  put  in  the  steamer,  stowed,  taken  out,  and  landed  at 

(je)  (1907)  2  K.  B.  p.  725.    Fletcher  could  get  away  a  day  earliei;: 
Moulton,L.  J.,  thought  The  Glendevon  (y)  As  to    exceptions  in  demurrage 

(sK/;ra)  was  inconsistent  with  Laing  v.  clauses,  see  «K^7'a,  ss.  257 — 258. 
HoUway    (supra)    and    was    wrongly  (s)  Jackson    ■».  Galloway,   (1838)  8, 

decided  :  and  that  tke  whole  advantage  L.  J.,  G.  P.  29  ;  5  Bing.  N.  C.  71. 
to  the  shipowner  was  whether  the  ship 
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the  shipper's  risk  and  expense.  At  the  time  of  the  agreement  Sect.  634. 
it  was  expected  that  alterations  in  the  hatchways  would  be  neces- 
sary, in  order  that  the  engines  might  be  stowed.  Owing  to  such 
alterations,  which  were  needful  in  shipping  some  of  the  engines 
which  weighed  over  20  cwt.,  the  ship  was  delayed  beyond  the  ten 
days.    The  shipper  was  held  liable  for  the  delay  (a). 

A  ship  was  to  load  at  Pernambuco  and  proceed  "  to  Val- 
paraiso, a  legal  port  between  Valparaiso  and  Guayaquil,  and 
Guayaquil,  all  or  any,  and  there  discharge  the  cargo  laden  on 
board  at  Pernambuco,  and  at  the  port  between  Valparaiso  and 
Guayaquil  inclusive,  also  discharging  any  goods  taken  on  board 
at  Valparaiso  for  that  purpose,  and  at  any  and  all  the  aforesaid 
ports,"  should  receive  a  homeward  cargo  ;  and  seventy  running 
days  were  allowed  the  charterer  for  "  loading,  discharging,  and 
reloading  the  ship  at  the  several  ports."  It  was  held  that  these 
words  did  not  include  the  final  discharge  at  the  home  port,  so 
that  an  additional  time  must  be  allowed  for  that  (6). 

635.  The  iollowing  are   eases   of   detention   by   waiting;  for  Waiting  for 
convoy:—  '  convoy. 

In  Lannoy  v.  Werry  (c),  two  ships  were  chartered  for  a  voyage 
with  cargo  from  the  Mediterranean  to  London,  and  they  were 
to  remain  at  Gibraltar  for  convoy  to  Lisbon  or  England ;  if 
taken  by  convoy  to  Lisbon  they  were  to  wait  there  for  further 
convoy  to  England ;  and  if  the  convoy  should  not  go  into  the 
Downs  they  were  to  wait  at  the  first  port  they  should  make  in 
England,  for  convoy  thence  to  the  Downs.  The  merchants 
agreed  to  pay  certain  sums  for  each  day  the  vessel  should  wait 
fur  convoy  at  Gibraltar,  Lisbon,  or  elsewhere  during  the  voyage, 
above  the  space  of  twenty  days  in  the  whole. 

The  vessels  were  convoyed  the  whole  way  by  Captain  Moody. 
But  he  put  in  to  Lisbon  and  to  Falmouth,  and  stayed  some  time 
at  each  place.  The  masters  claimed  in  respect  of  these  detentions, 
but  the  merchants  contended  that  nothing  was  due  for  the  time 
the  vessels  waited  after  Captain  Moody  had  first  joined  thein. 

It  was  held  by  the  Lord  Chancellor  Cowper,  and  afterwards  by 
the  House  of  Lords,  that  demurrage  was  payable  during  the 
periods  in  which  the  convoy  was  not  ready  to  sail ;  for  if  it  was 

(a)  Blech  v.  Balleras,  (1860)  29  L.  J.,      L.  J.,  C.  P.  131 ;  14  C.  B.  538. 
Q.  B.  261 ;  3  E.  &  E.  203.  (e)  (1717)  2  E.  E.  429  ;  4  Bro.  P.  C. 

1   (*)  Sweeting  v.  Darthez,  (1854)  23       630 ;  Abbott  (5th),  184. 
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iSect.  635. 


Liability  for 
demurrage  or 
detention 
under  bill  of 
lading. 


not  ready  to  sail,  it  was  the  same  as  if  no  convoy  were  at  hand. 
The  merchants  were  therefore  liable  for  all  the  time  the  ships 
had  waited  at  Gibraltar,  Lisbon,  and  Falmouth,  except  for 
some  days  of  detention  at  Falmouth,  which  were  owing  to  bad 
weather. 

In  Marshal  v.  De  la  Torre  {d),  a  charter-party  provided  that 
the  ship  should  "  join  convoy,  and  that  forty-one  days  should  be 
allowed  for  waiting  at  Portsmouth  to  join  convoy  and  discharging 
at  Barcelona,"  demurrage  to  be  paid  for  all  the  time  beyond. 
The  ship  arrived  at  Portsmouth  too  late  for  the  convoy  to 
Barcelona,  and  consequently  had  to  join  other  convoys  from 
Portsmouth  to  Falmouth,  thence  to  Gibraltar,  and  thence  to 
Barcelona.  It  was  held  by  Lord  Kenyon  that  demurrage  was 
only  payable  under  the  contract  for  delays  at  Portsmouth  and 
at  Barcelona,  and  not  for  the  detentions  which  occurred  at 
Falmouth  and  Gibraltar. 

636.  We  have  thus  far  chiefly  considered  cases  of  demurrage 
and  detention  of  chartered  ships  ;  but  there  may  be  liabilities  to 
pay  for  the  detentionTS  a  general  ship,  arising  out  of  the  bill  of 
lading  contracts.  And  where  the  ship  has  been  chartered,  but 
the  goods  have  been  shipped  under  bills  of  lading  given  to,  or 
indorsed  to  strangers  to  the  charter-party,  important  questions 
arise  as  to  the  liability  of  the  holders  of  the  bills  of  lading  for 
demurrage. 

Bills  of  lading  do  not  generally  contain  any  provision  as  to  the 
time  in  which  the  goods  are  to  be  discharged,  unless  the  ship  is 
under  charter.  "Where  that  is  the  case,  however,  the  terms  of 
the  charter-party  on  the  point  are  frequently  incorporated  by  a 
reference  to  them.  And,  subject  to  what  may  be  expressed  in  the 
bill  of  lading,  it  is  in  all  cases- implied  in  it  that  the  shipper,  or 
his  consignee  or  assign,  will  be  reasonably  diligent  in  receiving 
the  goods  (e). 

If  the  bill  of  lading  fixes  a  period  within  which  the  goods  are 
to  be  discharged,  then,  as  we  have  seen  in  the  case  of  charter- 
parties,  the  person  who  is  responsible  for  the  performance  of 
that  contract  takes  the  risk  of  any  delays  which  may  prevent  the 
ship's  discharge;  and  must  have  his  goods  out  of  the  ship  within 


((«)  (1795)  1  Esp.  367. 

(e)  Fowler  v.  Knoop,  (1878)  48  L.  J., 


Q.  B.  333  ;  4  Q.  B.  D.  299. 
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the  time  stated— always,  however,  excepting  delays  which  are  Sect.  636. 
due  to  the  acts  or  defaults  of  the  shipowner,  or  his  agents.  If 
no  time  is  fixed  by  the  contract,  but  the  implied  duty  of  the 
merchant  is  relied  upon,  the  question  is,  has  he  been  reasonably 
diligent  in  taking  his  goods,  having  regard  to  the  circumstances 
under  which  the  discharge  has  in  fact  taken  place  ?  (/). 

637.  If  it  is  intended  to  make  shippers,  or  consignees,  who  are  Bills  of  lading 
strangers  to  the  charter  under  which  the  ship  is  sailing  liable  for  conditions  o£ 
a  failure  to  discharge,  and  for  demurrage,  in  accordance  with  its  charter-party, 
terms,  there  must  be  a  clear  and  unambiguous  reference  to  those 
terms  in  the  bill  of  lading.     Frequently  the  bill  of  lading  makes 
the  goods  deliverable  "against  payment  of  freight  and  other 
conditions  as  per  charter-party  "  ;  and  this,  it  has  been  held, 
incorporates  the  demurrage  clauses  of  the  charter-party,  so  as 
to  make  the  holder  of  the  bill  of  lading  liable  for  demurrage,  or 
detention,  at  the  port  of  discharge  (g).     Though  probably  it  would 
not  make  him  liable  for  demurrage  incurred  before  sailing  from 
the  loading  port. 

Where  a  bill  of  lading  made  the  goods  deliverable  "  on  being 

paid  for  freight  the  sum  of 1,  (according  to  charter-party) " 

the  assignees  of  the  bill  of  lading  were  not  liable  for  a  detention 
beyond  the  time  allowed  by  the  charter-party  for  discharging ; 
although  the  bill  of  lading  had  in  the  margin  the  note  "  There 
are  eight  working  days  for  unloading  in  London  "  (h).  And  in 
Smith  V.  Sieveking  (i)  the  words  "  paying  for  the  goods  as  per 
charter-party"  were  held  not  to  cover  demurrage  incurred  under 
the  charter-party  at  the  port  of  loading.  -t    ^ 

In  Gray  v.  Carr  (k),  great  differences  of  opinion  were  expressed  Lien  for 
as  to  the  effect  of  a  bill  of  lading  which  made  the  goods  deliverable  pon'of^ioad^ 
"  unto  order  or  to  his  or  their  assigns,  he  or  they  paying  freight  ™S. 
and  all  other  conditions  (l)  or  demurrage  (if  any  should  be  incurred) 
for  the  said  goods  as  per  the  aforesaid  charter-party."     The 

(/)  See  supra,  o.  615.  Young  v.  Moller,  (1855)  24  L.  J.,  Q.  B. 

Gr)  Wegener  v.  Smith,  (1854)  24  L.  J.,      217  ;  25  L.  J.,  Q.  B.  94  ;  5  E.  &  B.  7, 

C.  P.  25  ;  15  C.  B.  285  ;  Porteus  v.  Wat-       755. 

ney,  (1878)  47  L.  J.,  Q.  B.  643  ;  3  Q.  B.  (i)  (1855)  24  L.  J.,  Q.  B.  257  ;  in  Ex. 

D.  534;  GuUischen  v.  Stewart,  (1884)      Ch.,  5  E.  &  B.  589. 

52  L,  J.,  Q.  B.  648  ;  53  L.  J.,  Q.  B.  173 ;  (J)  (1871)  40  L.  J.,  Q.  B.  257  ;  L.  E., 

II  Q.  B.  D.  186 ;  13  Q.  B.  D.  317 ;  5  6  Q.  B.  523. 

Asp.  M.  C.  200.  (Z)  The    words    in    italics    were    in 

(A)  Chappel   v.  Comfort,   (1861)    31  writing,  the  bill  of  lading  being  on  a 

L.  J.,  C.  P.  58 ;  10  C.  B.  (N.  s.)  802  ;  printed  form. 
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Sect.  637.  question  there  was  whether  this  entitled  the  shipowners,  as 
against  the  bill  of  lading  holders,  to  the  benefit  of  a  clause  in 
the  charter-party  which  gave  him  "an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight,  demurrage,  and  average,"  in  respect 
of  demurrage  incurred  at  the  port  of  loading  before  the  bill  of 
lading  had  been  granted  (?«).  The  charter  contained  no  provision 
for  demurrage  on  discharge.  The  Queen's  Bench,  and  a  majority 
of  the  Exchequer  Chamber,  held  that  the  clause  entitled  the  ship- 
owner to  a  lien  for  the  demurrage  at  the  port  of  loading ;  and  that 
by  the  terms  of  the  bill  of  lading  this  right  was  preserved  against 
the  consignees.  Also,  that  if  there  had  been  any  "  dead  freight " 
incurred  the  same  would  have  been  true  of  that.  Bramwell,  B., 
considered  that  the  words  "  if  any  should  be  incurred  "  must  be 
read  "if  any  shall  have  been  incurred";  and  that  the  words  "all 
other  conditions  "  must  mean  "  performing  or  satisfying  all  other 
conditions  " ;  and  that  they  would  have  no  application  unless  they 
secured  the  liens  of  the  shipowner  under  the  charter-party. 

On  the  other  hand,  Brett  and  Willes,  JJ.,  in  a  minority  held 
that  the  words  would  be  satisfied  by  making  them  apply  to 
damages,  in  the  nature  of  demurrage,  for  delay  at  the  port  of 
discharge.  "  At  all  events  the  bill  of  lading  does  not  clearly  and 
plainly  apply  to  claims  made  in  respect  of  transactions  which 
occurred  before  the  particular  goods  were  on  board,  and  not  in 
respect  of  those  goods,  and  which  claims,  therefore,  when  made 
against  persons  in  the  position  of  the  defendants,  are,  to  say  the 
least,  not  reasonable  "  (n). 
Personal  The  question  in  that  case  was  whether  the  lien  was  preserved 

indorsee."  ^^  against  the  bill  of  lading  holder ;  this  subject  will  be  more 
fully  discussed  in  the  next  chapter.  But  the  case  also  throws 
some  light  upon  the  question  whether  the  contract  in  the  bill  of 
lading,  which  the  holder  is  personally  bound  to  perform,  incorpo- 
rates the  terms  of  the  charter-party  as  to  the  loading,  as  well  as 
those  which  relate  to  matters  subsequent  to  the  shipment. 

If  the  bill  of  lading  expressly  provides  that  the  consignee  is  to 
pay  the  amount  due  under  the  charter-party  for  demurrage,  it 
may    well  be  that  that  will  make  the  bill  of  lading  holder 

(m)  The  case  also  raised  the  question  they  were  not :  see  this  discussed,  infra, 

whether  damages  for  detention  at  the  s.  648. 

port  of  loading  were  Included  in  the  («)  L.  R.,  6  Q.  B.  at  p.  540. 

lien  for  "  demurrage,"  aud  decided  that 
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personally  liable  tor  all  demurrage,  wherever  incurred.    But  where    Sect.  637. 

the  stipulation  is  not  that  a  payment  shall  be  made,  but  that  the 

conditions  of  the  charter-party  shall  be  performed,  the  proper 

construction  seems  to  be  that  it  only  creates  personal  liability  in 

regard  to  matters  which  have  to  be  performed  after  the  bill  of 

lading  was  given  (o).     So  that  the  holder  of  the  bill  of  lading 

would  be  personally  bound  to  take  delivery  of  the  cargo  in  the 

time  allowed  by  the  charter-party,  or  pay  for  the  default ;  but 

would  not  be  personally  liable  for  any  default  which  may  have 

taken  place  at  the  port  of  loading. 


638.  The  liability  to  pay  demurrage  or  damages  for  detention,  Liability  of 
under  a  bill  of  lading,  is  primarily  upon  the  person  who  made 

the  contract;  that  is,  generally,  upon  the  shipper  (p). 

The  question  whether  the  shipper  is  liable,  after  he  has 
assigned  away  the  bill  of  lading,  and  the  goods,  for  subsequent 
breaches  of  the  contract,  does  not  appear  to  have  been  decided. 
At  common  law  the  assignment  would  not  have  the  effect  of 
relieving  him  from  the  responsibility  for  the  subsequent  per- 
formance of  the  contract ;  but  under  the  Bills  of  Lading  Act, 
1855,  the  effect  appears  to  be  that  all  those  liabilities  (except  as 
to  payment  of  freight)  are  transferred  from  the  shipper  to  the 
persons  to  whom  the  bill  of  lading  and  the  goods  have  been 
assigned  (g). 

639.  By  that  Act,  consignees  or  indorsees  of  the  bill  of  lading,  Liability  of 
to  whom  the  property  in  the  goods  passes,  are  made  liable  as  siUs'of^  ' 
though  the  contract  had  been  made  with  them(r).  But  before  ['g^c^s"^  ^°*' 
that  Act,  it  was  held,  as  we  have  seen  in  the  matter  of  freight, 

that  an  implied  promise  might  arise,  on  the  part  of  one  who 
received  the  goods  under  the  bill  of  lading,  to  perform  its  terms, 
and  amongst  others  those  relating  to  demurrage  (s). 

The  question  in  each  case,  whether  such  a  promise  was  given,  Implied 
appears  to  be   one   of  fact  (i)  ;    but  where  there  has  been  an 

(tf)  Serraino  v.   Campbell,  60   L.  J.,  Esp.  16  ;  Leer  v.  Yates,  (1811)  3  Taun. 

Q.  B.  303  ;  25  Q.  B.  D.  501  ;  (1891)  1  386  ;  Jesson  v.  Solly,  (1811)  i  Taun.  52  ; 

Q.  B.  283  ;  and  cases  cited  supra,  s.  160.  Stindt  v.  Roberts,  (1848)  17  L.  J.,  Q.  B. 

ip)  Cawthron  v.  Trickett,  (1864)  33  166  ;  5  D.  &  L.  460 ;  Wegener  v.  Smith, 

L.  J.,  C.  P.  182  ;  15  C.  B.  (n.  s.)  754;  (1854)  24  L.  J.,  C.  P.  25  ;  15  C.  B.  285. 

Dickinson  v.  Lano,  (1860)  2  F.  &  F.  188.  (0  Moller  v.  Young,  (1855)  25  L.  J., 

(?)  See  supra,  s.  65.  Q.  B.  94  ;  5  B.  &  B.  755  ;  Shadforth  v. 

(»•)  Supra,  sa.  62  et  seq.  Cory,  (1863)  32  L.  J.,  Q.  3.  78,  379. 

(»)  Dobbin    i\    Thornton,    (1806)    6 


promise. 
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Sect.  639.  unqualified  demand,  and  acceptance  of  the  goods  under  the  bill  of 
lading,  it  will  generally  be  inferred  that  the  person  who  received 
them  agreed  to  be  bound  by  its  terms.  "  It  seems  to  me  that  if 
the  holder  of  a  bill  of  lading,  under  which  he  is  entitled  to  the 
delivery  of  the  goods  on  certain  terms,  presents  that  bill  of  lading, 
and  demands  delivery  of  the  goods,  he  thereby  prima  facie  offers 
to  perform  those  terms  of  the  bill  of  lading  on  which  alone  the 
goods  are  deliverable  to  him  "  (u). 

In  "  County  of  Lancaster"  S.S.  v.  Sharp  (u),  the  defendants 
took  delivery  under  a  bill  of  lading  which  made  the  cargo  deliver- 
able "on payment  of  freight  and  other  conditions  as  per  charter- 
party."  Demurrage  was  claimed  under  the  charter  for  detention 
at  the  port  of  loading.  But  the  defendants  were  acting  as  for- 
warding agents  only,  and  before  taking  delivery  of  any  part  of 
the  cargo  they  had  refused  to  pay  the  demurrage.  The  master 
had  retained  some  of  the  goods  under  a  lien  for  demurrage  given 
by  the  charter-party.     Held,  that  the  defendants  were  not  liable. 

Delivery  of  the  cargo  is  a  sufficient  consideration  to  bind  a 
promise  to  pay  demurrage,  even  though  the  receiver  be  only 
acting  as  an  agent  (w). 

If  there  are  no  express  terms  in  the  bill  of  lading  as  to  the 
period  allowed  for  discharging,  there  may  (apart  from  the  Bills 
of  Lading  Act)  be  considerable  difficulty  in  fixing  liability  for 
detention  upon  one  who  merely  receives  the  goods.  In  Moller  v. 
Young  (x),  the  Exchequer  Chamber,  reversing  the  Queen's  Bench, 
held  that  the  demand  of  delivery,  and  receipt  of  part  of  the 
cargo,  by  assignees  of  a  bill  of  lading  for  the  whole  cargo,  was 
no  evidence  of  a  promise  by  them  to  take  the  cargo  in  a  reason- 
able time  (y).  Under  the  Bills  of  Lading  Act,  however,  the 
consignee  or  indorsee,  to  whom  the  property  has  passed,  comes 
under  the  obligations  of  the  contract  in  the  bill  of  lading ;  and 
these  include  an  implied  promise  to  he  reasonably  diligent  in 
taking  delivery  of  the  goods  (z). 

(m)  Per  Cave,   J.,  Allen    v.   Coltart,  (1861)  30  L.  J.,  Ex.  225  ;  6  H.  &  N.  295. 
(1883)  11  Q.  B.  D.  782,  at  p.  785  ;  Tay-  (dj)  (1855)  25  L.  J.,  Q.  B.  94  ;  7  E.  & 

lor  V.  Fall  Kiver  Ironworks  Co.,  (1903)  B.  755 ;  reversing  24  L.  J.,  Q.  B.  217; 

124  Fed.  Eep.  826.  7  E.  &  B.  7. 

(d)  (1889)   59   L.  J.,  Q.  B.   22;    24  (^)  But  see  Palmer  «.  Zaxifi,  (1878)  37 

Q.  B.  D.  158.  L.  T.  790  ;  and  cf.  Hill  v.  Idle,  (1815)  4 

(«))  Benson  v.  Hippins,  (1828)  6  L.  J.  Camp.  327. 
(o.  S.),  C.  P.  64  ;  4  Bing.  455  ;  1  M.  &  P.  (s)  Fowler  v.  Knoop,  (1878)  48  L.  J., 

245  ;  3  C.  &  P.  186  ;  Sootson  v.  Pegg,  Q.  B.  333  ;  4  Q.  B.  D.  299. 
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640.  Where  there  are  several  bills  of  lading  which  relate  to  Sect.  640. 

various  parts  of  the  cargo,    and  are  in  the  hands  of  various  Liabilities 

holders,  the  effect  of  a  provision  which  gives  a  fixed  time  for  the  hoHerYof 

discharge  is  sometimes  difficult  to  determine.  ^'"^^  °*  ladmg 

g  ^  ^  g^gjj  contam- 

In  Leer  v.  Yates  (a) ,  some  casks  of  brandy  were  -shipped  in  a  ing  a  demur- 
general  ship  under  a  bill  of  lading,  which  provided  that  they 
should  "  be  taken  out  in  twenty  days  after  arrival  or  to  pay  41. 
per  day  demurrage."  It  was  held  to  be  no  defence  to  a  claim 
for  demurrage  that  the  defendant  was  ready  to  take  delivery ; 
but  that  the  shipowner  could  not  give  it,  he  being  prevented  by 
goods  of  other  consignees,  which  lay  above  the  defendant's  and 
had  not  been  removed.  For  it  was  considered  not  to  be  the 
fault  of  the  plaintiff  that  the  goods  could  not  be  taken  out ;  and 
the  contract  could  not  be  restricted  so  as  to  apply  only  to  those 
goods  which  were  uppermost  in  the  ship. 

This  decision  was  disapproved  of  by  Lord  Tenterden,  and  he 
ruled  contrary  to  it  upon  similar  bills  of  lading  in  Eogers  v. 
Hunter  (6)  and  Dobson  v.  Droop (c).  He  said,  "The  true  prin- 
ciple seems  to  be  this :  If  the  goods  of  the  particular  consignee 
are  not  ready  for  discharge  at  the  time  of  the  ship's  arrival  he 
must  have  a  reasonable  time  for  removing  them  after  they  are 
so.  If  in  such  a  case,  using  reasonable  despatch,  he  cannot 
clear  them  within  the  stipulated  period  from  the  ship's  being 
ready  to  discharge  her  cargo,  generally,  he  will  not  be  liable  for 
demurrage  till  the  expiration  of  such  a  reasonable  time ;  but 
when  it  is  expired  he  will  be  liable,  though  the  stipulated  period, 
if  computed  from  the  time  when  the  discharge  of  his  own  goods 
could  have  commenced,  is  not  at  an  end"(d).  And  again,  "I 
am  certainly  of  opinion  that  if  a  consignee  cannot  get  his  goods 
because  some  other  person's  goods  prevent  him,  he  is  not  liable 
for  the  delay  of  the  vessel  "(e). 

But  in  the  recent  cases  of  Straker  v.  Kidd  (/)  and  Porteus  v. 
Watney(5r),  Leer  v.  Yates  was  regarded  as  a  sound  authority. 

In  Straker  v.  Kidd  bills  of  lading  were  given  for  various  portions 
of  a  cargo  of  wheat,  all  shipped  by  one  firm,  and  one  of  them  had 

(a)  (1811)  3  Taun.  387  ;  also  Harman  (e)  (1830)  M.  &  M.  p.  US. 

V.  Gaudolph,  (1815)  Holt,  N.  P.  C.  35.  (/)  (1878)  47  L.  J.,  Q.   B.  365  ;  3 

(6)  (1827)  M.  &  M.  63  ;  2  C.  &  P.  601.  Q.   B.  D.  223. 

(c)  (1830)  M.  &  M.  441  ;  4  C.  &  P.  (?)  (1878)  47  L.   J.,   Q.  B.    643 ;   3 

112.  Q.  B.  D.  227,  534. 

((f)  (1827)  M.  &  M.  p.  66. 
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Sect.  640.  been  indorsed  to  the  defendants.  Each  bill  of  lading  contained 
the  clause,  "  Three  working  days  to  discharge  the  whole  cargo 
or  30L  sterling  per  day  demurrage."  The  discharge  of  the 
defendant's  portion  was  delayed  beyond  the  three  days,  owing 
to  delay  in  unloading  portions  lying  above  it.  Lush,  J.,  held 
that  the  defendants  were  liable.  "  The  defendants  are,  there- 
fore, liable  unless  they  can  show  that  some  act  or  default  of  the 
owner,  or  of  someone  for  whom  he  is  responsible,  prevented  them 
from  performing  their  contract.  Now  it  is  clear  that  the  master 
was  not  in  default ;  he  was  ready  and  anxious  to  deliver.  The 
leaving  those  goods  in  the  ship  which  overlaid  the  defendant's 
goods  was  not  his  act,  but  was  the  act  of  third  persons,  not  with 
his  consent,  but  against  his  will  "  (h). 

In  Porteus  v.  Watney  the  facts  were  very  similar,  except  that 
the  cargo  had  been  shipped  by  several  persons,  and  that  the 
clause  in  the  bill  of  lading  was,  "  paying  freight  for  the  same 
goods  and  all  other  conditions  as  per  charter-party."  The  Court 
of  Appeal  affirmed  the  decision  of  Lush,  J.,  in  favour  of  the 
shipowner. 

Brett,  L.  J.,  said  (t),  "There  is  no  fault  on  the  part  of  the 
shipowner ;  the  delay  might  be  caused  by  accidents  over  which 
none  of  the  holders  of  the  bills  of  lading  had  any  control ;  or  it 
may  have  been  caused  by  delay  of  the  holders  of  cargo  above  that 
of  the  defendant.  But  even  supposing  it  is  by  their  neglect,  in 
the  contract  between  the  shipowner  and  the  defendant  there  is 
no  stipulation  about  the  negligence  of  other  people.  The  defen- 
dant is  to  pay  unless  it  is  the  fault  of  the  shipowner.  The 
negligence  of  the  owners  of  the  cargo  above  is  not  the  fault  of 
the  shipowner." 

.Distinction  641.  There    is,    however,    a    distinction    which    is    perhaps 

mentfi^hi  a  ^^    important  between  these  latter  cases  and  the  earlier.     In  Leer 

general  ship,     j-.  Yates  and  Eogers  V.  Hunter  the  bill  of  lading  did  not  in  terms 

and  under  a  ^  .  . 

charter.  make  the  defendant  responsible  for  the  discharge  of  any  but  his 

own  portion  of  the  cargo.  In  the  later  cases  the  defendants 
were  expressly  to  be  answerable  for  detention  arising  from  non- 
discharge  of  any  part  of  the  cargo.  Also  in  the  early  cases  the 
shippers  were  persons  independent  of  one  another;  while  in 
Straker  v.  Kidd  there  was  only  one  shipper,  and  in  Porteus  v. 

(JO  3  Q.  B.  D.  at  p.  226.  (/)  3  Q.  B.  D.  at  p.  543. 


DEMURRAGE.  849 

Watney  all  shipped  under  the  authority  of  the  charterer,  and    Sect.  641. 
assumed  his  responsibility. 

Where  goods  independently  shipped  have  been  placed  by  the 
shipowner  above  those  of  the  defendant,  it  may  well  be  doubted 
whether  the  shipowner  is  not  responsible  for  a  default  in  removing 
those  other  goods — at  any  rate,  to  the  extent  of  preventing  him 
from  saying  that  the  defendant  is  in  default. 

642.  Great  difficulty  has  been  felt  as  to  the  effect  of  the  doctrine  is  each 
of  Leer  v.  Yates  (k),  where  the  shipowner  claims  payment  of  the  although  de- 
demurrage  from  several  shippers.     As  Lord  Mansfield  there  said,  bJ^thers^r*^ 
he  may  thus  make  a  gain  out  of  the  detention  "  which  may  possibly 
much  exceed  what  in  justice  and  conscience  he  ought  to  have." 

In  Dobson  v.  Droop  (Z),  Lord  Tenterden  expressly  ruled  that 
the  payment  by  one  consignee  did  not  affect  the  shipowner's  claim 
against  another. 

And  in  Porteus  v.  Watney  (m),  Brett,  L.  J.,  said  :  "  I  think  that 
if  the  consignee  of  a  portion  of  the  cargo  had  a  bill  of  lading  in  the 
same  words,  and  had  been  called  upon  to  pay,  and  had  paid  the 
whole  demurrage  to  the  shipowner,  the  holder  of  another  bill  of 
lading,  if  sued,  could  not  set  that  up  as  a  defence.  That  defence 
would  arise  in  respect  of  a  wholly  independent  contract  between 
the  shipowner  and  the  holder  of  another  bill  of  lading.  He  could 
not  set  it  up  as  a  defence,  because  he  would  have  no  right  to  prove 
that  other  and  wholly  independent  contract.  I  accept  the  proposi- 
tion that  it  would  be  no  defence  for  the  owner  of  the  bill  of  lading 
to  say  that  the  shipowner  had  been  paid  the  same  sum  by  all  other 
holders  of  bills  of  lading  for  cargo  in  the  ship." 

In  that  case  the  demurrage  to  be  paid  was  a  certain  sum  of  35Z. 
a  day,  prescribed,  not  by  the  bills  of  lading,  but  by  a  charter-party, 
the  conditions  of  which  were  incorporated  in  the  bills  of  lading. 
And  Thesiger,  L.  J.,  having  regard  to  this,  doubted  whether  the 
view  of  Brett,  L.  J.,  on  the  point  was  sound.  "  I  do  not  think  it 
altogether  clear  that  where  a  bill  of  lading  stipulates  that  a  con- 
signee under  it  is  to  have  his  goods  on  payment  of  freight  and  on 
the  performance  of  all  other  conditions  of  the  charter-party,  and  in 
point  of  fact  all  demurrage  due  under  the  charter-party  has  been 
paid  to  the  shipowner  by  some  other  consignee  under  a  similar  bill 

(*)  (18U)  3  Taim.  387.  112. 

©  (1830)  M.  &  M.  441  ;  4  C.  &  P.  (to)  (1878)  3  Q.  B.  D.  at  p.  543. 
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Sect.  642.  of  lading,  so  that  the  condition  in  the  charter-party  as  to  demurrage 
has  been  performed,  although  not  by  the  particular  consignee,  that 
fact  would  not  constitute  in  equity,  if  not  at  law,  a  defence  to  an 
actionfor  demurrage  brought  against  the  first  consignee."  Cotton, 
L.  J.,  declined  to  express  an  opinion  on  the  point. 

It  would  seem  that  the  view  of  Thesiger,  L.  J.,  ought  to  be 
adopted,  if  logically  it  can  be,  as  being  the  one  which  would  most 
nearly  carry  out  the  intentions  of  the  persons  concerned  in  the 
transaction.  The  shipowner  in  making  the  charter-party  intended 
to  stipulate  for  35L  a  day,  and  no  more,  in  case  his  ship  was 
detained  ;  and  the  object  of  incorporating  this  condition  into  each 
bill  of  lading  was  to  preserve  his  lien  and  other  remedies,  for  that 
demurrage,  against  each  portion  of  the  cargo. 

Further,  the  words  of  the  bill  of  lading,  which  make  the  goods 
deliverable  to  the  consignee  on  paying  freight  for  the  said  goods 
and  all  other  conditions  as  per  charter-party,  seem  primarily  to 
mean  that  the  consignee  is  not  to  have  delivery  until  those  condi- 
tions have  been  performed ;  and  though  no  doubt  they  must  be 
read  to  mean  that  the  consignee  undertakes  himself  to  perform  the 
conditions,  if  necessary,  they  express  even  that  very  loosely ;  and 
it  seems  unnecessary  to  make  them  further  mean,  that  he  under- 
takes to  perform  them  whether  they  remain  unperformed  or  not. 

This  view  does  not,  however,  remove  the  difficulty  in  Leer  v. 
Yates ;  but  that  case  can  scarcely  be  regarded  as  a  settled  authority. 

Nor,  perhaps,  does  it  remove  the  similar  difficulty  in  Straker  v. 
Kidd  (m) ;  where  the  bills  of  lading  each  stipulated  "  three  working 
days  to  discharge  the  whole  cargo,  or  30L  sterling  per  day  demur- 
rage " ;  unless  that  can  be  read  to  mean  that  one  sum  of  30Z.  a  day 
was  to  be  paid  by  some  person  (if  necessary,  by  the  holder  of  that 
bill  of  lading).  That  was  doubtless  the  intention  of  the  parties; 
for  it  is  to  be  remembered  that  the  whole  cargo  was  shipped  by 
one  firm.     And  it  is  not  clear  that  they  said  anything  but  that. 

As  to  the  643.  The  right  to  sue  for  demurrage,  or  detention  of  the  ship, 

to^uf'^  "^^*  is  in  the  owner  with  whom  the  contract  was  made.  Bat  where  the 
contract  has  been  made  with  the  master,  he  may  sue  for  the  breach 
of  it.  Thus,  where  the  bill  of  lading  signed  by  the  master  con- 
tained a  memorandum  that  the  ship  was  to  be  delivered  in  sixteen 
lay  days,  %l.  per  day  demurrage  to  be  paid  after  that  time,  the 

(»)  (1878)  47  L.  J.,  Q.  B.  365  ;  3  Q.  B.  D.  223. 
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master  was  allowed  to  sue  the  consignee  for  demurrage  (o).  So,  Sect.  643. 
where  the  bill  of  lading  provided  that  the  vessel  should  take  her 
regular  turn  in  unloading,  the  master,  who  was  also  a  part-owner, 
was  held  able  to  sue  the  consignor  for  a  breach  of  that  stipula- 
tion (p).  Erie,  C.  J.,  said  :  "  I  take  it  that  a  master  may  sue  the 
consignor  upon  any  contract  in  the  bill  of  lading." 

But  a  different  rule  has  been  adopted  where  the  bill  of  lading 
has  not  contained  an  express  term  as  to  the  time  or  mode  of  un- 
loading. Thus  in  Brouncker  v.  Scott  (q),  it  was  held  that  the 
master,  not  being  owner,  could  not  bring  an  action  on  the  implied 
promise  in  the  bill  of  lading  not  to  detain  the  ship  improperly. 
And  this  was  followed  in  Evans  v.  Porster  (r). 

There  does  not  seem  to  have  been  any  recent  discussion  of  the 
point ;  and  it  is  difficult  to  see  why  the  master's  power  of  enforcing 
the  implied  terms  of  a  bill  of  lading  should  be  less  than  his  power 
of  enforcing  those  which  are  express.  On  the  other  hand,  modern 
decisions  have  perhaps  been  rather  in  favour  of  diminishing  the 
independent  action  of  the  master  (s) . 

644.  The  person  responsible  for  demurrage  due  under  a  charter-  Charterer's 
party  is  ordinarily  the  charterer.  And  he  continues  liable  although  demurrage, 
other  persons  also  may  have  become  responsible  ;  whether  as  ship- 
pers, or  as  holders  of  the  bills  of  lading.     The  charterer  must  still 
carry  out  the  terms  of  the  contract,  or  see  that  they  are  carried 
out. 

Thus,  he  continues  liable  to  give  proper  orders  as  to  the  port  of 
discharge ;  'to  pay  the  freight ;  to  see  that  delivery  of  the  cargo  is 
taken  in  proper  time,  or  demurrage  paid ;  and  so  forth.  Unless, 
indeed,  the  shipowner  has  dealt  with  the  bill  of  lading  holders  in 
a  manner  inconsistent  with  the  charter-party.  In  that  case  his 
relations  with,  and  rights  against,  the  charterer  may  become 
changed. 

In  Erichsen  v.  Barkworth  {t)  a  ship  had  been  chartered  by  the 
defendants,  and  by  the  charter  a  fixed  number  of  lay  days  were 
allowed  for  discharging.   The  cargo  was  shipped  by  persons  named 

(o)  Jesson  v.  Solly,  (1811)  i  Taun.  52  ;  (s)  See  Eepetto  r.  Millar's  Karri  and 

Dobbin  D.  Thornton,  (1806)  6  Esp.  16.  Jarrah  Forests,  70  L.  J.,  K.  B.  561; 

(i))  Cawthron  v.  Triokett,  (1864)  33  (1901)  2  K.  B.  306 ;  9  Asp.  M.  C.  215  ; 

L.  J.,  C.  P.  182 ;  15  C.  B.  (N-.  s.)  754.  s^ipra,  s.  47. 

(?)  (1811)  4  Taun.  1.  (i5)  (1858)  27  L.  J.,  Ex.  472  ;  28  L.  J., 

()•)  (1830)  8  L.  J.  (o.  s.).  K.  B.  348  ;  Ex.  95  ;  3  H.  &  N.  601. 
1  B.  &  Ad.  118. 
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Sect.  644.  by  the  defendants,  and  it  was  intended  that  the  defendants  should 
become  the  purchasers  of  it.  The  billsof  lading  were  given  to  the 
shippers.  A  dispute  afterwards  arose  between  the  defendants  and 
the  shippers  as  to  the  quality  of  the  cargo ;  and  in  the  result  the 
defendants  refused  to  pay  for  it,  and  the  bills  of  lading  passed  to 
other  persons.  But  those  persons  did  not  present  the  bills  of 
lading,  or  take  delivery,  until  some  days  after  the  lay  days  had 
elapsed.  Meanwhile  the  defendants,  as  charterers,  had  offered 
themselves  to  receive  the  cargo  from  the  ship,  and  pay  the  freight, 
for  account  of  whom  it  might  concern,  so  as  to  save  detention. 
But  the  holders  of  the  bills  of  lading  had  also  given  notice  to  the 
master  not  to  part  with  the  cargo  to  the  defendants  without  pro- 
duction of  the  bills  of  lading ;  and  he  did  not  act  on  the  defen- 
dants' offer.  It  was  held  by  the  Exchequer  Chamber,  reversing 
the  decision  of  the  majority  of  the  Exchequer,  that  the  master  was 
entitled  to  refuse  delivery  to  the  charterers  without  production  of 
the  bills  of  lading ;  and  that  the  charterers  were  liable  for  the 
demurrage,  and  for  detention  beyond  the  demurrage  days. 

Where  by  the  charter-party  a  ship  was  to  be  addressed  to  the 
charterer's  agents  at  the  port  of  discharge,  and  the  shipowner  con- 
signed her  to  other  persons,  he  was  not  allowed  to  claim  for  a 
delay  caused  by  the  want  of  notices  to  the  consignees  of  cargo, 
which  would  have  been  given  had  she  been  addressed  to  the 
charterer's  agents  (u). 

Cesser  clauses.  645.  Sometimes,  however,  it  is  intended  that  the  charterer  shall 
not  continue  responsible  for  the  performance  of  the  charter-party 
after  he  has  provided  the  agreed  cargo  ;  but  that  the  shipowner 
shall  have  his  remedies  against  the  goods,  and  under  the  bills  of 
lading,  only.  The  charterer  may  be  in  fact  acting  for  other 
persons  ;  or  he  may  mean  to  sublet  to  others  in  need  of  tonnage ; 
or  may  intend  to  ship  a  cargo  which  he  has  sold,  or  will  sell  when 
it  has  been  shipped.  Hence  clauses  are  frequently  introduced  into 
charter-parties,  known  as  cesser  clauses,  which  run  somewhat  as 
follows  :  "  Charterer's  liability  to  cease  when  the  ship  is  loaded, 
the  captain  having  a  lien  upon  the  cargo  for  freight,  dead  freight, 
and  demurrage." 

Ambiguity.  Clauses  of  this  kind  have  given  rise  to  numerous  decisions,  in 

which  the  difficulty  has  usually  been  to  determine  whether  the 

(u)  Bradley  v.  Goddard,  (1863)  3  F.  &  F.  638. 
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clause  exempted  the  charterer  from  a  liability  already  incurred  at     Sect.  645. 
the  time  when  the  cargo  was  loaded,  e.g.,  demurrage  at  the  port  of  " 

loading.  Does  the  cFause  mean  that  all  the  charterer's  liabilities 
and  possibilities  of  liability  under  the  charter-party  are  to  dis- 
appear ?  or  merely  that  no  more  are  to  accrue  ?  And,  again,  does 
the  cesser  of  liability  depend  upon  whether  the  captain,  or  ship- 
owner, has  a  lien  upon  the  cargo  for  the  claim  ? 

Where  the  contract  contains  no  words  expressly  and  clearly 
extinguishing  the  liabilities  which  the  charterer  may  have 
incurred  before  completion  of  the  loading,  the  presumption  would 
seem  to  be  that  these  liabilities  are  not  to  be  extinguished  ;  and 
therefore  that  "charterer's  liability  to  cease  "  only  refers  to  the 
subsequent  performance  of  the  contract.  But  that  view  has  not 
been  taken  {x).  The  cases  have  proceeded  on  the  contrary  inter- 
pretation, that  the  words  may  be  treated  as  covering  accrued  as 
well  as  subsequent  liabilities  ;  and  are  to  be  so  construed  where 
it  appears  from  the  rest  of  the  contract  that  another  remedy  is 
given  for  the  accrued  claims. 

The  result  has  been  a  group  of  perplexing  cases  which  have 
established  that  the  same  form  of  cesser  clause  may  have 
opposite  effects  in  charters  which  differ  in  their  loading  clauses, 
and  that  in  the  same  charter-party  the  clause  is  retrospective  as 
to  some  claims,  and  not  so  as  to  others.  In  each  case  the  effect 
depends  upon  the  interpretation  of  other  parts  of  the  contract. 

646.  In  Milvain  v.  Perez  [y)  the  clause  was,  "  This  charter  Where  the 
being  concluded  by  Messrs.  Perez,  Williams,  and  Bilton  on  behalf  clear, 
of  another  party  resident  abroad,  it  is  agreed  that  all  liability  of 
the  former  in  every  respect,  and  as  to  all  matters  and  things,  as 
well  before  and  during  as  after  the  shipping  of  the  said  cargo, 
shall  cease  as  soon  as  they  have  shipped  the  cargo."  It  was  held 
that  this  protected  the  defendants  from  liability  for  not  loading 
the  vessel  in  regular  turn,  as  stipulated  by  the  charter.  They  had 
agreed  for  absolute  exemption,  and  there  was  nothing  against 
public  policy  in  their  doing  so.  That  decision  followed  Oglesby  v. 
Yglesias  (z),  in  which  a  similar  clause  had  been  held  to  exempt  the 
charterer  from  liability  for  demurrage  at  the  port  of  discharge. 

(ic)  See,  however,  per  Brett,  J.,  and  L.  J.,  Q.  B.  205  ;  L.  E.,  10  Q.  B.  553. 

Bramwell,  B.,  in  Gray  v.  Carr,  (1871)  (?/)  (1861)  30  L.  J.,  Q.  B.  90 ;  3  B.  & 

L  E.,  6  Q.  B.  522,  at  pp.  537,  548  ;  and  B.  495. 

per    Lord    Coleridge,    Brett,    J.,    and  (-)  (1858)  27  L.  J.,  Q.  B.  356  ;  E.  B.  & 

Grove,  J.,  in  Kish  v.  Cory,  (1875)  44  E.  930. 
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Sect.  646. 


Where  ex- 
plained by 
clause  giving 
lien. 


Charterer  not 
liable  for 
demurrage  at 
port  of  load- 
ing. 


On  the  other  hand,  where  the  clause  was,  "  This  charter  being 
concluded  by  the  charterers  on  behalf  of  another  party,  it  is 
agreed  that  all  liability  of  the  former  shall  cease  as  soon  as  the 
cargo  is  shipped,  loading  excepted,  the  owners  and  master  of  the 
vessel  agreeing  to  rest  solely  on  their  lien  on  the  cargo  for 
freight,  demurrage,  and  all  other  claims,  and  which  lien  it  is 
hereby  agreed  that  they  shall  have  ;  "  it  was  held  that  the 
charterers  were  liable  for  delay  in  loading  the  cargo.  The  words 
"loading  excepted"  did  not  relate  merely  to  loading  a  full  cargo, 
but  to  all  liabilities  connected  with  the  loading  (a). 

647.  In  these  cases  the  words  were  considered  to  speak  for  them- 
selves. We  come  next  to  others  in  which  the  clause  was  ambiguous, 
but  was  explained  by  other  words  giving  other  remedies  to  the 
shipowner. 

In  Francesco  v.  Massey  (&),  the  clause  was,  "  Charterer's 
liability  to  cease  when  the  ship  is  loaded,  the  captain  having  a 
lien  upon  the  cargo  for  freight  and  demurrage."  The  charter 
provided  that  the  loading  and  discharging  should  be  done  each 
in  a  certain  number  of  days,  and  allowing  "  ten  days  on  demur- 
rage over  and  above  her  said  laying  days  at  8L  per  day."  It  was 
held  that  the  lien  for  demurrage  extended  to  demurrage  at  the 
port  of  loading  as  well  as  at  the  port  of  discharge ;  and  that,  the 
cargo  having  been  loaded,  the  charterer  was  not  liable  for  demur- 
rage during  the  loading.  Bramwell,  B.,  said :  "  It  is  impossible 
to  say  that  this  would  not  give  a  lien  for  demurrage  incurred 
as  well  at  the  port  of  loading  as  at  the  port  of  discharge,  and  so 
for  the  demurrage  sued  for ;  and  it  seems  impossible  to  hold 
that  the  matters  as  to  which  the  liability  was  to  cease  were  not 
the  same  as  to  which  the  lien  was  given." 

This  was  followed  by  the  Exchequer  Chamber  in  Kish  v.  Cory  (c), 
where  the  charter-party  was  in  practically  the  same  terms.  In 
each  case  the  claim  was  for  true  demurrage,  the  clauses  as  to 
demurrage  days  being  read  to  apply  both  to  the  port  of  loading 
and  that  of  discharge. 
,   Bannister  v.  Breslauer  (d),  however,  had  previously  gone  a  step 

(a)  Lister    r.     Van      Haansbergen,  10  Q.  B.  553. 

(1876)  45  L.  J.,  Q.  B.  495  ;  1  Q.  B.  D.  Qd)  (1867)  36  L.  J.,  0.  P.  195  ;  L.  E., 

269.  2  C.  P.  497.     The  decision  is  of  doubtful 

(*)    (1873)  42  L.  J.,  Ex.  75;  L.  E.,  authority:  see  Clink  «.  Radford,  60  L. 

8  Ex.  101.  J.,Q.  B.  388;  (1891)  1  Q.  B.  625.    It 

(o)  (1875)  44  L.  J.,Q.  B.  205  ;  L.  E.,  was,  however,  followed  in  Francesco  f. 
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further.    There  the  claim  was  for  detention  at  the  port  of  loading.    Sect.  647. 
There  was  no  provision  with  regard  to  demurrage  in  the  charter- 
party.      It  was  held  that  the  clause  which  gave   a  lien  for 
demurrage  included  damages  for  detention  ;  and  that  the  cesser 
clause  applied. 

In  all  these  cases,  it  was  the  fact  that  a  lien  was  given  for  the 
claim,  accrued  before  the  ship  was  loaded,  which  led  the  Court 
to  give  the  cesser  clause  a  retrospective  effect. 

648.  Whether  the  lien  for  demurrage  can  he  properly  construed  Does  "demur- 
to  include  damages  for  detention  at  the  port  of  loading  has  been  ™deten«on"^ 
much  debated.  _  jj^t^^f- 

In  Gray  v.  Carr  (e)  it  was  held  that  the  lien  for  "  demurrage  " 
given  by  the  charter-party,  and  preserved  in  the  bill  of  lading, 
only  related  to  the  agreed  payment  for  the  "  ten  days  on  demur- 
rage "  (/)  allowed  by  the  charter  at  the  port  of  loading ;  and 
not  to  damages  payable  for  detention  at  that  port  beyond  those 
demurrage  days. 

In  Kish  V.  Cory  (g)  the  question  arose  upon  the  cesser  clause, 
and  did  not  call  for  actual  decision ;  but  opinions  were  expressed 
in  favour  of  extending  the  lien,  and  diminishing  the  charterer's 
liability,  by  making  the  word  demurrage  include  detention. 

In  Sanguinetti  v.  Pacific  Steam  Navigation  Co.  (h),  the  charter 
provided  that  a  cargo  of  coals  should  be  loaded  at  Cardiff  at  the 
average  rate  of  seventy-five  tons  a  day,  commencing  when  the 
vessel  was  in  berth  "  wholly  unballasted  and  ready  to  receive 
cargo ;  "  stiffening  coal,  if  required,  to  be  supplied  at  the  ship's 
expense  at  the  rate  of  forty  tons  a  day  after  notice  given  of  its 
being  required,  "  but  all  days  on  which  stiffening  coal  is  taken 
on  board,  or  the  ship  detained  for  the  same,  are  to  be  excluded  in 
the  computation  of  the  said  working  days  allowed  for  loading." 
The  vessel  was  to  be  discharged  at  the  average  rate  of  forty  tons 
a  day,  "  demurrage  to  be  paid  for  each  day  beyond  the  said  days 
allowed  for  loading  and  discharging  respectively  at  the  rate  of 

Massey,  and  was  approved  of  by  Lord  O)  (1875)  44  L.  J..  Q.  B.,  205  ;  L.  E., 

Coleridge  in  Kish  v.  Cory,  (1875)  L.  R.,  10  Q.  B.  553. 

10  Q.  B.  at  p.  558.  (70  (1877)  46  D.  J.,  Q.  B.  105  ;  2  Q.  B. 

(«)  (1871)  40  L.  J.,  Q.  B.  257  ;  L.  E.,  Pirie,  (1889)  61  L.  T.  330  ;  6  Asp.  M.  C. 

6  Q.B.  522.  D.  238.    See  also  Restitution  S.S.  Go.  r, 

(f)  Per  Kelly,  C.  B.,  and  Bramwell,  428;  aflBrmed  in  C.  A.,  but  not  reported  ; 

Chanuell,  and   Cleasby,  BB.,  affirming  Harris  c.  Jacobs,  (1885)  54  L.  J.,  Q,  B. 

the  judgment  of  the  Queen's  Bench.  492  ;  15  Q.  B.  D.  247  ;  infra,  s.  667. 
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Sect.  648.  3d.  per  registered  ton  per  day.  All  liability  of  the  charterers 
under  this  agreement  shall  cease  as  soon  as  the  cargo  is  on 
board  .  .  .  the  owners  and  master  to  have  a  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  demurrage." 

The  stiffening  coal  was  not  supplied  until  several  weeks  after 
notice  had  been  given  that  it  was  required,  and  until  it  was 
supplied  the  whole  of  the  ballast  could  not  be  discharged ;  the 
practice  being  to  retain  a  portion  for  the  purpose  of  keeping  the 
vessel  upright,  and  to  discharge  this  as  the  stiffening  coal  was 
received.  The  question  was,  were  the  charterers  liable  for  this 
delay,  after  the  cargo  was  on  board  ?  It  was  held  by  the  Court 
of  Appeal,  affirming  the  Queen's  Bench  Division,  that  they  were 
not,  on  the  ground  that  the  demurrage  clause  and  the  lien  clause 
related  to  delay  in  supplying  stiffening  coal  as  well  as  to  delay  in 
loading  ;  as  no  number  of  demurrage  days  was  mentioned  in  the 
charter-party,  it  was  considered  that  all  detention,  beyond  the 
lay  days,  must  be  demurrage  within  the  demurrage  clause. 

On  the  other  hand,  in  Lockhart  v.  Falk  (i),  the  charter-party 
provided  that  a  cargo  of  salt  should  be  loaded  at  Weston  Point 
"in  the  customary  manner,"  and  should  be  discharged  in  ten 
working  days.  "Demurrage  at  21.  per  100  tons  register  per 
day."  "  The  ship  to  have  an  absolute  lien  on  cargo  for  freight 
and  demurrage,  the  charterer's  liability  to  any  clauses  in  this 
charter  ceasing  when  he  has  delivered  the  cargo..alongside  ship." 
It  was  held  that  the  lien  for  "demurrage"  did  not  include 
damages  for  improper  detention  of  the  ship  at  Weston  Point ; 
and  therefore  that  the  exemption  of  the  charterers  did  not  extend 
to  that  (k). 

In  Gardiner  v.  Macfarlane  (1)  {I) ,  the  Court  of  Session  in  Scot- 
land, after  reviewing  all  these  cases,  held  that  where  the  charter 
contains  a  stipulation  for  "  days  on  demurrage  "  at  the  port  of 
discharge,  but  no  such  stipulation  with  reference  to  the  port  of 
loading,  a  lien  for  "  demurrage  "  does  not  extend  to  damages  for 
detention  at  the  latter  port ;  and,  consequently,  that  the  clause 
"  charterer's  responsibility  to  cease  on  cargo  being  loaded " 
does  not  put  an  end  to  the  charterer's  liability  for  such  a 
detention. 

©  (1875)  a  L.  J.,  Ex.  105  ;  L.  R.,  10      (1857)  5  W.  E.  290. 
Ex.  132.  (Z)  (1889)  26  So.  L.  R.  492. 

(Ji)  See    also   Pederaen    v,    Lotinga, 
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Again,  in  Clink  v.  Eadford  (m),  the  Court  of  Appeal,  affirming  Sect.  648. 
Pollock,  B.,  arrived  at  the  same  result.  A  cargo  of  coal  was  to 
he  loaded  in  the  usual  and  customary  manner,  and  to  be 
discharged  at  the  rate  of  100  tons  per  working  day,  subject  to 
certain  exceptions.  No  rate  of  demurrage  was  mentioned  with 
respect  to  the  port  of  loading ;  but,  if  the  cargo  was  not  dis- 
charged at  the  agreed  rate,  the  charterers  were  to  pay  "  demur- 
rage" at  the  rate  of  M.  per  ton.  Further,  the  charterers' 
hability  under  the  charter  was  "  to  cease  on  the  cargo  being 
loaded,  the  owners  having  a  lien  on  the  cargo  for  the  freight  and 
demurrage."  The  ship  was  detained  improperly  at  the  port  of 
loading,  and  the  shipowners  claimed  from  the  charterers.  It 
was  held  that  they  were  liable.  For  the  lien  for  demurrage  did 
not  extend  to  damages  for  the  improper  detention,  and  therefore 
the  cesser  clause  did  not  terminate  the  charterers'  liability  for 
those  damages. 

The  Court  considered  that  the  lien  for  "  demurrage  "  cannot 
cover  damages  for  detention  at  the  port  of  loading  where  the 
charter-party  does  not  fix  the  rate  of  demurrage  at  that  port ; 
partly  because  there  is  then  no  "  demurrage  "  to  which  the 
detention  there  can  be  regarded  as  analogous ;  and  partly 
because  there  is  no  guide  to  the  amount  of  the  damages,  and 
a  construction  which  gives  a  lien  for  unascertained  sums  is  to  be 
avoided. 

Dunlop  V.  Balfour  (n)  was  similar  to  Clink  v.  Eadford,  but 
with  the  difference  that  the  charter-party  there  fixed  a  rate  of 
"  demurrage  "  which  was  apparently  applicable  to  both  the  load- 
ing and  discharging  ports.  The  cargo  was-  "to  be  loaded  as 
customary,  and  to  be  discharged  as  customary,  at  the  average 

rate  of  not  less  than  100  tons  per  working  day Demurrage 

to  be  at  the  rate  of  20Z.  per  day."  But  here,  again,  the  Court  of 
Appeal  held  that  the  lien  expressly  given  for  "  demurrage  "  did 
not  cover  a  claim  for  detention  at  the  loading  port,  on  the  ground 
that  there  was  no  time  fixed  for  the  loading,  whereas  there  was 
a  time  fixed  for  the  discharging  ;  and  therefore  that  the  provisions 
of  the  charter-party  with  regard  to  demurrage  only  applied  to 
the  latter  port. 

"  In  my  opinion,  demurrage  is  more  applicable  to  a  delay  after 

(m)  60  L.  J.,  Q.  B.  388  ;  (1891)  1  Q.  (re)  61  L.  J.,  Q.  B.  354  ;  (1892)  1  Q.  B. 

B.  625.  507. 


cases. 
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Sect.  648.  a  time  expressly  fixed,  than  to  a  delay  after  a  time  which  is  only 
implied  as  reasonable.  That  rule  underlies  the  construction  put 
on  a  similar  clause  in  Lockhart  v.  Falk  (p),  and  is,  in  my  opinion, 
a  reasonable  one.  If  this  is  the  correct  view,  the  words  as  to 
demurrage  in  this  charter-party  relate  only  to  the  port  of 
discharge"  (p). 

Eesuitofthe  The  result  of  these  cases  appears  to  be  that  the  lien  for 
"demurrage"  will  not  include  damages  for  detention  at  the 
port  of  loading,  and  consequently  that  the  cesser  clause  will  not 
put  an  end  to  the  charterer's  liability  for  that  detention,  where 
the  charter  does  not  in  terms  deal  with  the  question  of  demurrage 
at  that  port,  but  does  provide  for  days  on  demurrage,  or  fix  a  rate 
of  demurrage,  at  the  port  of  discharge.  And,  further,  that 
general  words  fixing  a  rate  of  demurrage  are  not  to  be  read  to 
relate  to  detention  at  a  port  at  which  the  lay  days  are  not  fixed, 
if  that  can  be  avoided  (q). 

Whether  the  converse  proposition  that  the  lien  clause  will 
include,  and  the  cesser  clause  will  therefore  relieve  the  charterer 
from,  any  damages  for  detention  at  the  port  of  loading,  when 
there  is  a  clause  fixing  the  rate  of  demurrage  in  relation  to  that 
port,  seems  left  doubtful.  That  proposition  is,  however,  contrary 
to  the  decision  of  the  Exchequer  Chamber  in  Gray  v.  Carr  (r) ; 
and  to  the  opinions  in  Gardiner  v.  Macfarlane  (1)  (s) ;  unless  the 
fact  that  the  charters  in  those  cases  provided  for  specified  "  days 
on  demurrage  "  (that  is  to  say,  for  demurrage  in  the  original 
sense)  makes  the  case  distinguishable  (t). 

(o)  (1875)  44  L.  J.,  Ex.  105  ;  L.  E.,  the  contracts  in  question  are  modern  in 

10  Ex.  132.  form.     Agreements  for  days  on  demur- 

(^)  Per  Fry,  L.  J.,  (1892)  1  Q.  B.  at  rage  are  now  comparatively  rare.    The 

p.  520.  more  usual  plan   is   to   fix  a  rate  of 

(j)    But      see      Rederiaktieselskabet  "demurrage"   to    be  paid  where   the 

Superior  v.  Dewar  and  Webb,  78  L.  J.,  allowed  time  is  exceeded,  that  is  where 

K.  B.  584  ;  (1909)  1  K.  B.  948  ;  25  T.  L.  the  contract  is   broken.    But  further, 

E.  396.  the  word  is  commonly  used  to  denote 

(r)  (1871)  40  L.  J.,  Q.  B.  257  ;  L.  R.,  all    payments  claimed    for   detention, 

6  Q.  B.  522.  whether  the  detention  has  been  allowed 

(s)  (1889)  26  Sc.  L.  E.  492.  by  the  contract  or  not,  and  whether  the 

(i)  It  may  be  respectfully  questioned  rate  has  been  fixed  or  not.    This  being 

whether  these  difSculties  as  to  the  mean-  so,  is  there  any  suflScient  reason  why  the 

ing  of  "demurrage"  are  really  neces-  word  should  not  have  its  full  meaning 

sary.      That   word  seems  originally  to  in  the  lien  clause  ?    The  fact  that  an 

have    meant   an  agreed  payment    for  agreed  payment  is  called  ''demurrage, 

agreed  extra  days  ;  but  its  commercial  iu  the  loading  or  discharging  clause  of 

meaning  has  become  much  widei',  and  the  charter,  does  not  show  that  the  word, 
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649.  The  language  of  Mellish,  L.  J.,  in  Sanguinetti's  Case  (u),  Sect.  649. 

seems  to  show  that  he  would  have  decided  in  favour  of  the  where  no 

charterer,  although  there  had  been  no  lien  given  to  the  ship-  chaitere^gtin 

owner,    to    take    the   place    of    the    charterer's   liability.     He  liable  for 

,      ,  ,  1  •  demurrage 

considered   that   the   cesser   clause,  prima  Jacie,  could  not  be  and  detention 
confined  to  breaches  after  the  loading,  but  included  all  liability  fading."* 
under  the  charter,  of  every  description;  agreeing  in  this  with 
Cleasby,  B.,  in  Kish  v.  Cory  (v) ;  but  differing  from  Lord  Coleridge, 
Grove,  J.,  Brett,  J.,  and  perhaps  others  of  the  judges,  in  that  case. 

The  authorities,  however,  where  no  lien  has  been  given  for 
claims  accrued  prior  to  the  completion  of  the  loading,  are  to  the 
effect  that  the  words  "  liability  to  cease  "  only  relate  to  matters 
subsequent  to  the  loading.  That  was  held  in  Christoffersen  v. 
Hansen  {x),  where,  the  charter  being  concluded  by  the  defendant 
on  behalf  of  another  party  resident  abroad,  all  liability  of  the 
defendant  was  to  cease  as  soon  as  he  had  shipped  the  cargo. 
The  cargo  had  not  been  loaded  in  regular  turn,  as  was  agreed 
for,  and  the  question  was  whether  the  charterer  was  liable  for  the 
consequent  delay.  The  words  being  ambiguous,  it  was  necessary 
to  seek  for  the  intention  of  the  parties ;  and,  as  no  lien  had  been 
given,  it  was  considered  that  the  intention  was  merely  to  discharge 
the  charterers  from  liability  for  any  breach  of  the  contract  after 
the  cargo  had  been  shipped. 

This  view  has  been  expressed,  with  increasing  definiteness, 
through  a  series  of  cases  (?/).     In  Clink  v.  Eadford,  Lord  Esher 

when  used  in  the  lien  clause,  means  portance    of  not   unduly  limiting  the 

that  OMd  only  that.    The  difficulty  that  lien. 

the  damages  for  detention  are  unliqui-  (u)  (1877)  2  Q.  B.  D.  at  p.  247,     See, 

dated  arises   whenever  the  lien  is  ex-  however,  the  judgment  of  the  same  judge 

tended  to  damages  for  detention.    It  is  in  French  v.  Gerber,  (1877)  46  L.  J.,  C. 

a  difficulty  which  has  often  to  be  dealt  P.  320  ;  2  C.  P,  D.  247. 

with ;  e.g.,   in  regard  to   general  aver-  (r)  (1875)  44  L.  J.,  Q.  B.  205  ;  L.  E. 

age  and  dead  freight  :  see  McLean  c.  10  Q.  B.  at  p.  561. 

Fleming,  (1871)  L.  K.,  2  H.  L.  (Sc.)  128.  (a;)  (1872)  41  L.  J.,  Q.  B.  217  ;  L.  E. 

The  cases  have  been  with  reference  to  7  Q,  B.  509. 
detentions  at  the  port  of  loading,  but  {y}  Lockhart  r.  Falk,  (1875)  44  L.  J., 

the  question  may  also  arise  in  regard  to  Ex.  105  :  L.  E.,  10  Ex.  132  ;  Gardiner  r. 

detention  at  the  port  of  discharge.     A  Macfarlane  (1),  (1889)  26  Sc.  L.  E.  492  ; 

recent  decision  seems  to  show  that,  even  Clink  t.  Eadford,  60  L.  J.,  Q.  B.  388  ; 

as  to  that,  the  cesser  clause  will  not  free  (1891)  1  Q.  B.  625  ;  Dunlop  r.  Balfour, 

the  charterer  from  liability  unless  the  61  L.  J.,  Q.  B.  354  ;  (1892)  1  Q.  B.  507  ; 

lien  clause  covers  it:  Hansen  r.  Harrold,  and  Hansen  r.  Harrold,  68  L.  J,,  Q.  B. 

63  L.  J.,  Q.  B.  744  ;  (1894)  1  Q.  B.  612  ;  744  ;  (1894)  1  Q.  B.  612. 
infra,  s.  650.    This  increases  the  im- 
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Sect.  649. 


If  no  lieu 
given,  char- 
terers will 
not  be  ex- 
onerated by 
cesser  clause 
for  breaches 
after  cargo 
loaded. 


said  (z):  "  The  principle  to  be  gathered  from  the  decisions  appears 
to  me  to  be  this,  that  unless  the  cesser  clause  is  expressed  in 
terms  so  clear  that  we  cannot  get  rid  of  it,  the  Court  will  be 
inclined  to  construe  it  as  not  applicable  to  a  breach  of  contract 
complained  of,  if  by  so  construing  it  the  Court  will  leave  the 
shipowner  unprotected  as  to  that  breach  of  contract." 

650.  Whether  a  lien  be  given  or  not,  the  ordinary  cesser  clause 
would  seem,  by  its  terms,  to  put  an  end  to  the  charterer's  liability 
for  defaults  in  carrying  out  those  provisions  of  the  charter-party 
which  are  to  be  performed  after  the  cargo  has  been  loaded.  And 
tliat  view  was  formerly  taken.  But  the  recent  case  of  Hansen  t;. 
Harrold  (a)  shows  that  it  is  probably  not  correct. 

In  French  v.  Gerber  (6),  the  claim  was  for  not  giving  orders  at 
the  port  of  call  as  to  the  port  of  discharge.  The  charter-party 
provided  that  the  ship,  after  being  loaded,  should  proceed  to 
Queenstown  or  Falmouth  for  orders,  which  were  to  be  sent  within 
forty-eight  hours  after  notice  to  the  charterer's  agents,  "  or  lay 
days  to  count."  Twelve  working  laying  days  were  "  allowed  the 
freighters  for  loading  the  said  ship  at  the  port  of  loading  and 
waiting  for  orders  at  port  of  call  in  Europe  ....  and  fifteen 
days  on  demurrage  are  allowed  over  and  above  the  said  laying 
days  at  id.  per  registered  ton  per  day."  Further,  the  liability 
of  the  charterers  was  to  cease  as  soon  as  the  cargo  was  on  board, 
provided  it  was  worth  the  freight  at  the  port  of  discharge,  "  but 
the  owners  of  the  ship  to  have  an  absolute  lien  on  the  cargo  for 
all  freight,  dead  freight,  and  demurrage,  which  they  shall  be 
bound  to  exercise."  The  breaches  assigned  were,  first,  that  the 
defendants  (the  charterers)  refused  to  give  any  orders  as  to  the 
port  of  discharge,  whereby  the  freight  could  not  be  earned  and 
expenses  were  incurred ;  secondly,  that  they  gave  orders  for  a 
port  which  was  not  a  safe  port,  so  that  delivery  could  not  be 
given  according  to  the  charter-party.  To  this  the  defendants 
pleaded  that  their  liability  under  the  charter-party  had  ceased 
when  the  cargo  was  on  board ;  and  this  was  demurred  to. 

The  judgment  of  the  Queen's  Bench  Division  was  in  favour  of 
the  charterers.  The  Court  considered  that  part  of  the  damages 
sued  for  were  obviously  unascertained  damages,  for  which  there 


Qz)  (1891)  1  Q.  B.  at  p.  627. 
(a)  63  L.  J.,  Q.  B.  744  ;  (1894)  1  Q.  B. 
612. 


(J)  (1877)  46  L.  J.,  C.  P.  320  ;  1  C.  P. 
D.  737  ;  2  C.  P.  D.  247. 
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was  no  lien  given  ;  but  it  was  held  that  that  did  not  prevent  the  Sect.  650. 
cesser  clause  from  applying.  "  The  words  of  the  clause  must 
necessarily  absolve  from  all  future  liability,  or  mean  nothing  "  (c). 
And  this  decision  was  upheld  in  the  Court  of  Appeal ;  but  the 
judgments  given  were  not  all  to  the  same  effect.  Bramwell,  L.  J., 
agreed  with  the  Court  below  in  refusing  to  limit  the  exemption 
of  the  charterers  to  those  matters  for  which  a  lien  was  created. 
Baggallay,  L.  J.,  doubted  about  this,  and  also  as  to  whether  the 
damages  incurred  were,  or  were  not,  within  the  lien.  And 
Hellish,  L.  J.,  thought  that  as  the  lay  days  and  demurrage  days 
were  to  begin  to  run  at  the  port  of  call,  a  sufficient  remedy  was 
given  by  the  lien  clause  (d). 

In  Hansen  v.  Harrold  (e),  the  shipowner  claimed  from  the 
charterers  the  balance  of  a  lump  sum  freight  of  4,000L,  payable, 
by  the  terms  of  the  charter-party,  on  the  delivery  of  the  cargo. 
The  charter  provided  that  the  charterers  might  re-charter  the 
vessel ;  that  the  captain  should  sign  bills  of  lading  at  any  rate  of 
freight  required ;  and  that  "  should  the  freight  list  according  to 
bills  of  lading  show  a  less  sum  in  the  aggregate  than  chartered 
freight,  the  difference  to  be  paid  in  cash  prior  to  the  ship's 
clearance  at  the  custom-house."  It  also  contained  the  following 
cesser  clause :  "  The  liabilities  of  charterers  to  cease  on  the  vessel 
being  loaded,  the  master  and  owners  having  a  lien  on  the  cargo 
for  all  freight  and  demurrage  under  this  charter-party." 

A  cargo  of  oats  was  loaded  by  sub-charterers,  and  bills  of 
lading  were  signed  showing  an  aggregate  freight  less  than  the 
lump  sum  freight  by  532Z.  12s.  9d.  That  difference  was  duly 
paid  at  the  port  of  loading.     The  cargo,  however,  lost  weight 

(c)  "  The  rule,  therefore,  seems  to  be  plain  that  no  remedy  was  given  by  the 
that  where  the  words  of  the  absolving  lien  as  against  the  purchaser  of  the 
part  of  the  clause  plainly  show  that  all  cargo,  then  I  certainly  should  have 
liability  is  to  cease  on  loading,  it  is  so  to  struggled  to  hold  that  this  clause  could 
cease  both  as  to  antecedent  and  future  not  exonerate  the  charterers  from  pay- 
h'abilities  and  without  regard  to  any  ing  damages."  Bat,  "I  cannot  find 
lien  ;  but  where  the  words  of  the  ab-  that  this  charter  does,  in  substance,  con- 
solving  part  are  open  to  either  interpre-  tain  any  clause  as  to  damages  which  is  so 
tation,  then,  without  regard  to  lien,  plainly  not  covered  by  the  lien  that  one 
liability  as  to  future  transactions  is  not  may  fairly  say  that  the  parties  cannot 
to  accrue,  but  liability  as  to  antecedent  have  intended  what  they  have  appar- 
breaohes  is  to  cease  only  so  far  as  an  ently  said,  namely,  that  the  charterers 
equivalent  lien  is  given."  Per  Brett,  J.,  should  be  entirely  exonerated."  Per 
(1876)  1  C.  P.  D.  at  p.  744.  Mellish,  L.  J.,  (1877)  2  C.  P.  D.  at  p.  2.51. 

(.d)  "  If  there  was  some  clause  in  the  (e)  63  L.  J.,  Q.  B,  744  ;  (1894)  1  Q.  B. 

charter    upon    which  it  was  perfectly  612. 
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Sect.  650.  during  the  voyage ;  with  the  result  that  the  full  bill  of  lading 
freights,  which  were  payable  on  the  weights  delivered,  could  not  be 
collected.  It  appeared  that  a  loss  of  weight  during  the  voyage 
was  usual  with  cargoes  of  oats  from  New  Zealand  ;  but  the  loss 
in  this  case  had  been  unusually  great.  The  bills  of  lading  did 
not  refer  to  the  charter-party,  and  so  did  not  preserve  a  lien  for 
the  charter  freight.  The  shipowner  sued  for  the  portion  of  that 
freight  which  he  had  thus  failed  to  receive.  The  charterers  relied 
on  the  cesser  clause. 

The  Court  of  Appeal,  affirming  Day,  J.,  allowed  the  claim,  on 
the  ground  that  as  the  shipowner  had,  in  fact,  no  lien  on  the 
cargo  for  the  charter-party  freight,  the  cesser  clause  did  not 
exonerate  the  charterers.  Lord  Esher  laid  down  the  rule  of 
construction  in  wide  terms ;  repeating  what  had  been  said  by 
himself  and  the  L.  J  J.  in  Clink  v.  Eadford  (/),  and  applying  it 
to  breaches  after  as  well  as  before  the.  loading  of  the  ship. 
"  Where  the  provision  for  cesser  of  liability  is  accompanied  by 
the  stipulation  as  to  lien,  then  the  cesser  of  liability  is  not  to 
apply  in  so  far  as  the  lien,  which  by  the  charter-party  the 
charterers  are  enabled  to  create,  is  not  equivalent  to  the  liability 
of  the  charterers."     Lopes,  L.  J.,  concurred. 

Davey,  L.  J.,  treated  the  matter  somewhat  differently.  He 
considered  that  the  two  branches  of  the  cesser  and  lien  clause 
formed  correlative  stipulations.  Also,  that  the  form  of  the 
clause  showed  "that  the  creation  of  a  lien  was  a  condition 
precedent  to  the  cesser  of  liability,  the  effect  being  that  the 
liability  of  the  charterers  would  only  be  discharged  in  so  far  as 
it  was  replaced  by  the  lien.  I  do  not  desire,  however,  to  rest  my 
judgment  on  that  ground,  because  it  is  not  the  view  adopted  in 
the  earlier  cases,  and  it  is  not  necessary  to  adopt  it  for  the 
purpose  of  this  case.  It  is  sufficient  to  say  that  the  two  branches 
of  the  clause  thus  linked  together  form  correlative  stipulations." 
Further,  he  held  that  it  must  be  taken  to  have  been  the 
charterers'  fault  that  no  sufficient  lien  had  been  created  or 
procured ;  and  that  "  whether  the  case  is  put  on  the  ground  of 
condition  precedent  or  on  the  ground  of  breach  of  contract,  for 
which  the  damages  are  the  difference  between  the  two  freights, 
the  result  is  the  same  "  (g). 

(/)  60  L.  J.,  Q.  B.  388  ;  (1891)  1  Q.  B.  (g}  (1894)  1  Q.  B.,  pp.  621,  622. 

625. 
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The  iudgments  in  this  case  throw  a  new  and  important  light  Sect.  650. 
on  this  vexed  subject.  They  seem  to  lead  to  the  conclusion  that 
the  charterer  remains  liable,  notwithstanding  the  ordinary  cesser 
clause,  for  all  claims  of  the  shipowner  under  the  charter-party, 
whether  accrued  before  or  after  the  loading,  unless  the  shipowner 
has  an  effectual  lien  upon  the  cargo  for  those  claims  (h). 

651.  A  charterer  may,  however,  be  liable  for  matters  subse-  Charterer 
quent  to  the  loading  of  the  ship,  notwithstanding  the  cesser  ^YmV^ 
clause,  if  he  is  himself  the  holder  of  the  bills  of  lading  given  for  JftftwEhstanX' 
the  cargo.   Though  as  charterer  he  may  be  absolved  from  liability  ™g  cesser 
by  the  terms  of  the  charter-party,  he  may  still  be  responsible 
under  the  new  contract  made  by  the  bills  of  lading. 

In  Gullischen  v.  Stewart  (i)  this  point  was  expressly  decided 
with  regard  to  demurrage  at  the  port  of  discharge.  By  the  charter- 
party  it  was  agreed  that  the  charterer's  responsibility  should  cease 
as  soon  as  the  cargo  was  on  board,  and  that  the  vessel  should 
have  a  lien  for  freight  and  demurrage.  A  cargo  was  shipped  by 
the  charterers,  and  bills  of  lading  were  given  to  them,  making 
it  deliverable  to  them  or  their  assigns,  "  they  paying  freight  and 
all  other  conditions  as  per  charter-party."  The  charterers  sold 
part  of  the  cargo,  but  they  held  some  of  the  bills  of  lading,  and 
received  part  of  the  cargo  under  them.  It  was  held  that  they 
were  liable,  as  consignees,  for  detention  beyond  the  lay  days 
specified  in  the  charter. 

The  contention  that  the  cesser  clause  of  the  charter-party  was 
incorporated  in  the  bill  of  lading,  and  operated  to  discharge  the 
consignees,  was  discussed  and  rejected;  that  clause  being 
considered  to  have  no  application  to  the  bill  of  lading  contract. 

In  the  same  way  the  charterer  may  be  liable,  as  holder  of  the 
bills  of  lading,  for  detention  at  the  port  of  call  (k). 

(h)  Cf.  Williams  «.  Canton  Ins.  Office,  S.S.  Co.   o.  Smyth,  (1905)  2  K.  B.  at 

70  L.  J.,  E.  B.  962  ;  (1901)  A.  C.  462  ;  6  p.  802,  and  see  Kepetto  v.  Millar's  Kairi 

Com.  Ca.  256  ;  affirming  Brankelow  S.S.  and  Jarrah  Forests,  70  L,  J.,  K.  B.  561  ; 

Co.  V.  Canton  Ins.  Office,  68  L.  J.,  Q.  B.  (1901)  2  K.  B.  306  ;  9  Asp.  M.  C.  215. 

811  ;   (1899)  2  Q.  B.  178  ;    Burrill  v.  Cf.  Barwick  v.  Bumyeat,  (1877)  36  L.  T. 

Grossman,  (1895)  69  Fed.  Eep.  747.  250.    As  to  freight  at  a  port  of  refuge  : 

(i)  (1884)  52  L.  J.,  Q.  B.  648  ;  53  L.  J.,  The  Eliza  Lines,  (1894)  61  Fed.  Kep.  308. 
Q.  B.  173  ;  11  Q.  B.  D.  186  ;  13  Q.  B.  D.  (A)  Bryden  v.  Niebuhr,  (1884)  1  Cab. 

317 ;  5  Asp.  M.  C.  200  ;  cf.  Temperley  &  EU.  241. 
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CHAPTEE  XYIII. 

THE    shipowner's    LIENS    FOR   EREIGHT,    DEAD   FREIGHT, 
AND    DEMURRAGE. 


SECT. 

Nature  o£  the  lien — Not  enforceable 

on  goods  wrongfully  shipped ... .   652 
Lien  for  freight  at  common  law    . .   653 
Not  lost  by  making  express  contract 
— Confined  to  the  particular  ship- 
ment       654 

Rule     extends    to    freight    under 

charter-party    655 

QutBre,  where  charterer  may  use  the 

ship  as  a  general  ship — Difference 

between  charter  and  bill  of  lading 

freights,  made  payable  in  advance  656 

On  what  goods  may  the  lien  be 

enforced  ? 657 

No  lien  at  common  law  for  other 
claims,   except  general  average, 

and  expenses  for  cargo    658 

Express  lien  clause — Early  form  . .   659 
Modern  form — Attaches  to  outward 

cargo   660 

Terms  inconsistent  with  lien — Pay- 
ment after  delivery — Payment  by 

bills 661 

Charter      giving      possession      to 

charterer    662 

Is  there  a  lien  for  freight  payable 

in  advance  ? 663 

Where  the  voyage  is  abandoned   . .  664 
No  lien  if  acceptance  in  advance 

running 665 

Lien  on  sub-freights     665a 

Express  lien  for  dead  freight 666 

Express  lien  for  demurrage    667 

Charter-party  liens  not  preserved 
against    shipper  or  assignee   of 


SECT. 

bill  of  lading  unless  incorporated 
in  them 668 

When  is  lien  for  charter  freight 
incorporated  1    669 

Notice  of  existence  of  charter-party 
not  sufficient 670 

Bill  of  lading  holder  also  sub- 
charterer    670a 

Liens  for  dead  freight  and  de- 
murrage    671 

Liens  valid  against  factor  of 
charterer    672 

Liens  valid  against  shipper,  if  bill 
of  lading  not  authorized  and 
shipper  ought  to  have  inquired . .   673 

Or  if  shipper  has  colluded  with 
charterer    674 

Summary   675 

Are  the  charter-party  liens  valid 
against  goods  shipped  under 
agreement  with  the  charterer  ? . .  676 

Shipowner  must  lieep  possession  of 
goods 677 

Lien  may  in  some  cases  revive  on 
regaining  possession 678 

Lien  may  be  lost  by  inconsistent 
conduct 679 

Tender  may  be  waived    680 

Lien  for  charter  freight  not  lost  by 
delivering  and  collecting  freight 
under  biUs  of  lading   681 

EfEect  of  lien  where  performance  of 
the  contract  becomes  impossible  682 

Expenses  of  preserving  lien  not  re- 
coverable— Except  as  damages..  683 


Nature  of  the 
lien. 


652.  Apart  from  any  lien,  the  shipowner  has  the  right  to  keep 
possession  of  the  goods  until  they  have  been  properly  claimed 
from  him.   The  bill  of  lading  or  other  document  which  represents 
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them  ought  to  be  produced,  and  the  goods  taken  under  it.     The    Sect.  652. 
consignee  cannot  take  them  by  force,  so  as  to  avoid  producing 
the  bill  of  lading  and  acceding  to  its  conditions.    If  he  does  so, 
the  shipowner  may  sue  him  in  trespass  (a). 

But,  beyond  this,  the  shipowner  generally  has  a  right  to  retain 
the  goods  in  his  possession  until  the  freight  upon  them,  and 
sometimes  other  charges  also,  have  been  paid.  This  right  is 
called  a  lien.  It  does  not  give  the  shipowner  any  property  in 
the  goods ;  nor  does  it  enable  him  to  sell  tbem;  even  though 
the  retention  of  them  may  be  attended  with  expense  (&).  It  is 
simply  a  right  to  keep  possession,  and  to  resist  all  claims  to 
take  them  away.  And  it  avails  against  the  true  owner  of  the 
goods,  although  he  may  not  be  the  person  liable  for  the  freight, 
or  other  charges. 

If,  indeed,  the  goods  have  been  shipped  without  the  authority  Not  enforce- 
of  the  owner,  and  he  has  not  in  any  way  ratified  the  contract,  it  wrongfully 
seems  that  the  shipowner  cannot  as  against  him  enforce  the  lien  ^^'PP6"i- 
which  the  law,  or  the  agreement,  would  otherwise  have  given ; 
at  any  rate,  he  cannot  do  so  if  he  had  notice  of  the  want  of 
authority  (c).     And  if  the  goods  were  shipped  in  fraud  of  their 
owner,  it  seems  that  the  shipowner,  although  innocent  of  the 
fraud,  cannot  refuse  to  give  them  up  to  him  (d). 

653.  Apart  from  any  express  contract,  the  shipowner  has  a  Lien  for 
hen  for  his  freight ;  that  is,  for  the  remuneration  payable  to  him  common  law. 
for  carrying  the  goods.  This  rule  has  been  laid  down  generally : 
whether  the  goods  are  carried  under  a  charter-party,  or  in  a  general 
ship,  the  shipowner  may  retain  them  until  the  freight  upon  them 
is  paid  («).  And  it  is  said  to  have  been  adopted  by  the  common 
law  from  the  general  maritime  law ;  that  is  to  say,  from  the  rules 
which  were  recognized  in  early  times  among  peoples  engaged  in 
maritime  commerce  (/). 

(a)  Lucas  -e.  Nockells,  (1828)  4  Blng.  Shipping,  I.,  p.  180.    But  cf.  the  case  of 

729  ;  2  Y.  &  J.  304  ;  1  M.  &  P.  783.  The  Exeter  Carrier,  (1701)  cited  In  Yorke 

(5)  Mulliner  v.  Florence,  (1878)  47  v.  Greenaugh,  (1701)  92  E.  E.  79  ;  2  Ld. 

L. .;.,  Q.  B.  700  ;  3  Q.  B.  D.  484  ;  Thames  Raym.  866  ;   Johnson  v.  Hill,  (1822)  3 

Ironworks  Co.  v.  Patent   Derrick   Co.,  Stark.  172. 

(1860)  29  L.  J.,  Ch.  714  ;  70  E.  R.  676  ;  (e)  Anonymous,  (1701)  12  Mod.  447  ; 

1  J.  &  H.  93.  Gross  on  Lien,  p.  289  ;  infra,  s.  655. 

(o)  Waugh&Denham,  (1865)16Ir.  C.  (/)  See  Parsons,   Shipping,  note  to 

'^  R-  405.  Vol.  I.,  pp.  174—177  ;  and  Drinkwater 

((f)  Story,  Bail.,  s.  588,  citing  Robin-  v.   The  Brig  Spartan  there  cited ;  and 

sonj).  Baker,  (1849)  5  Gush.  137 ;  Parsons,  see  the  statements  of  the  maritime  law 

c— C.  8  K 
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Sect.  653.        The  lien  for  freight  is,  however,  analogous  to  others  which  are 
^  given  by  the  common  law,  and  it  may  perhaps  be  regarded  as 

having  a  sufficient  foundation  in  principles  which  are  native  to 
that  system.  A  similar  lien  is  given  to  common  carriers  by 
land  (g).  And  though  this  has  been  said  to  arise  from  the  fact 
that  they  are  bound  to  carry  for  any  persons  who  may  require 
them  to  do  so  (h),  it  seems  also  to  be  justified  as  an  instance  of 
the  general  rule,  that  where  goods  have  been  delivered  to  a  man 
to  do  work  on  them,  in  altering  and  improving  their  condition, 
he  is  entitled  to  a  lien  on  them  for  his  reward  (i).  And  probably 
that  rule  also  sufficiently  justifies  the  lien  for  freight  on  goods 
carried  by  sea,  which  we  are  discussing  (&) . 

Not  lost  by  654.  The  lien  for  freight,  then,  is  not  dependent  on  any  express 

pressoont^'  t  agreement.  Nor  is  it  lost  when  a  contract  is  made  which  provides 
for  the  manner  in  which  the  freight  is  to  be  paid,  unless  the  con- 
tract is  in  some  way  inconsistent  with  the  lien  (I).  But,  as  we 
shall  see  shortly,  the  terms  of  the  contract  are  generally  such  as 
themselves  to  confer  it. 
Confined  to  The  right  is  confined  to  the  freight  payable  on  the  particular 

shfpment"  ^^  shipment  of  goods.  A  shipowner  cannot  retain  the  goods  for  other 
freights  due  from  their  owner  upon  other  transactions,  unless  an 
agreement  to  that  effect  has  been  made  expressly,  or  unless  such  an 
agreement  must  be  inferred  from  the  course  of  business  between 
the  parties,  or  from  a  general  usage  in  the  trade  (m).  And  no 
usage  could  entitle  the  carrier  to  retain  the  goods  as  against  con- 
signees to  whom  they  belong,  for  debts  due  to,  him  from  the 
shipper  (n).  Nor  can  usage  give  the  carrier  a  general  lien  on 
the  goods  for  debts  due  from  the  consignee  in  such  a  way  as 
to  defeat  the  right  of  the  vendor-shipper  to  stop  the  goods  in 
transit  (o). 

giyen  there,  and  in  Abbott  (5th),  217  ;  Palmer,  (1823)  8  Wheat.  605. 

(13th),  446.  (0  Chase  v.  Westmore,  (1816)  5  M.  & 

(i?)  Skinner    r.  Upshaw,    (1701)    92  S.   180  ;   2   Marsh,   346 ;    Crawshay  v. 

E.  E.  3  ;  2  Ld.  Raym.  752.  Homfiay,  (1820)  4  B.  &  Aid.  50. 

(A)  Per  Holt,  C.  J.,  Torke  r.  Greenaugh,  (m)  See  Eushf  orth  v.  Hadfleld,  (1806) 

(1701)  92  E.  R.  79 ;  2  Ld.  Raym.  866  ;  6  East,  519  ;  7  East,  224. 

per  Lord  BUenborough,   Rushforth    v.  (n)  Cf.   Wright   v.    Snell,    (1822)   6 

Hadfleld,  (1805)  6  East,  519.  B.  &  Aid.  350  ;  Butler  v.  Woolcot,  (1805) 

(i)  Smith,  Merc.  Law  (9th),  p.  560  ;  2  B.  &  P.  N.  R.  64  ;  Leackhart  v.  Cooper, 

Scarfe  r.  Morgan,  (1838)  7  L.  J.,  Ex.  (1836)  6  L.  J.,  0.  P.  131  ;  3  Bing.  N.  C. 

324  ;  4  M.  &  W.  270  ;  1  H.  &  H.  292.  99  ;  7  C.  &  P.  119  ;  3  Scott,  521. 

(A)  See  Parsons,  Shipping,  I.,  177  u.,  (o)  Oppenheim  v.  Russell,  (1802)  3 

citing  per  Johnson,   J.,   in    Qracie    v.  B.  &  P.  42. 
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655.  The  lien  for  freight  under  a  charter-party  is  often  a  less    Sect.  655. 
obvious  deduction  from  common  law  principles  than  is  that  for  Euie  extends 
freight  under  a  bill  of  lading.     The  charter  freight  may  be  regarded  undeT  ?harter- 
as  in  part  a  payment  for  the  ship's  voyage  to  the  port  where  the  P^'^''^- 
cargo  is  to  be  loaded.    Moreover  it  is  often  a  fixed  sum,  having  no 
direct  relation  to  the  quantity  of  goods  carried.     Still  it  appears 
to  be  well  settled  that,  whether  the  freight  be  payable  in  proportion 
to  what  is  carried,  or  by  a  fixed  sum,  the  lien  arises  independently 
of  the  express  terms  of  the  charter-party,  unless  they  are  incon- 
sistent with  it. 

Whether  the  same  is  true  with  regard  to  freights  payable  for 
the  use  of  the  ship  in  proportion  to  the  time  occupied,  does  not 
appear  to  havfe  been  decided.  But  where  the  contract  is  one  by 
which  the  shipowner  undertakes  to  carry  the  goods,  and  does  not 
merely  lease  his  ship,  the  same  rule  seems  applicable. 

In  Tate  v.  Meek  (p)  a  ship  was  chartered  to  proceed  to  Bahia 
and  load,  and  thence  to  a  port  of  discharge,  and  "  make  a  right 
and  true  delivery  of  the  whole  of  the  cargo  agreeably  to  bills  of 
lading  that  should  be  signed  for  the  same."  The  freighters  cove- 
nantedto  pay  for  the  freight  or  hire  of  the  vessel  at  a  certain  rate 
upon  the  goods  delivered,  which  was  to  be  paid  as  follows :  300L 
in  cash  on  the  day  the  vessel  was  reported  inward  and  the  re- 
maiuder  by  good  and  approved  bills  at  two  months  after  date  from 
the  day  on  which  the  delivery  should  be  completed.  A  cargo  was 
shipped  at  Bahia,  of  which  part  belonged  to  the  charterers,  and 
part  to  other  merchants.  A  bill  of  lading  given  for  that  which 
belonged  to  the  charterers  made  the  goods  deliverable  to  them,  or 
their  assigns,  he  or  they  paying  freight  as  per  charter-party.  On 
arrival,  the  goods  shipped  by  the  other  merchants  were  delivered 
on  payment  of  the  bill  of  lading  freights,  which  were  collected  by 
the  shipowner.  The  charterers  had  become  insolvent,  and  no 
tender  of  the  rest  of  the  charter  freight  was  made.  The  ship- 
owner refused  to  deliver  the  goods  shipped  by  the  charterers  to  the 
assignees  for  the  benefit  of  their  creditors  until  payment  of  that 
freight  was  made.  It  was  held  that  he  was  entitled  to  do  so  ;  for 
the  delivery  and  the  payment  of  the  remaining  freight  were  to  be 
concomitant  acts,  one  of  which  could  not  be  required  without  per- 
formance of  the  other. 

(.p)  (1818)  8  Tauu.  280 ;  2  Moore,  278.  But  of.  Hutton  i:  Bragg,  (1816)  7  Taun. 
U  ;  2  Marsh,  339. 

3k2 
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Sect.  655.  The  same  Court,  in  Yates  v.  Meynell  (q),  also  considered  that 
this  lien  was  not  affected  by  the  form  of  the  charter-party,  under 
which  the  shipowner  "  granted  and  let "  the  ship,  and  the  char- 
terers took  the  same  on  freight. 

These  cases  were  followed  in  Saville  v.  Campion  (?•),  where  the 
freight  was  payable  under  a  charter  for  an  outward  and  homeward 
voyage,  at  a  certain  rate  per  registered  ton.  5001.  was  to  be  paid 
in  cash  at  the  expiration  of  six  months  from  the  date  of  the 
charter-party;  a  moiety  of  the  remainder  by  bills  at  two  months 
after  date  from  the  day  on  which  the  ship  should  arrive  in  the 
Thames,  on  her  return  from  her  homeward  voyage ;  and  the 
residue  by  bills  at  four  months'  date  from  the  same  period.  The 
charterers  became  bankrupt,  and  neither  they  nor  their  assignees 
tendered  the  bills  for  the  freight.  In  an  action  by  the  assignees 
for  the  goods,  it  was  held  that  the  shipowner  was  entitled  to 
retain  them  until  payment. 

Abbott,  C.  J.,  in  delivering  the  considered  judgment  of  the 
Court,  said :  "  Upon  this  instrument,  therefore,  and  between  the 
parties  to  this  suit,  we  think  the  defendant  had  the  possession  of 
the  ship  and  goods  for  the  voyage,  and  a  lien  on  the  goods  for  the 
stipulated  hire  of  the  ship,  there  being  nothing  to  show  that  the 
delivery  of  the  goods  was  to  precede  the  payment  of  that  hire  in  cash 
and  bills,  as  provided  for  by  the  deed  "  (s). 

In  Black  v.  Rose  {t)  the  freight  under  a  charter-party  was  to  be 
paid  at  a  certain  rate  on  the  quantity  of  cargo  safely  delivered  ; 
but  there  was  no  stipulation  as  to  when  it  was  to  be  paid.  The 
shipowner  demanded  payment  as  the  cargo  was  delivered,  and 
refused  to  deliver  except  on  those  terms.  The  Privy  Council, 
affirming  the  judgment  of  the  Supreme  Court  of  Ceylon,  held 
that  he  was  entitled  to  do  so ;  and  they  appear  to  have  approved 
the  rule  laid  down  by  the  Chief  Justice  of  the  Supreme  Court 
(Creasy),  that  "when  there  is  no  express  stipulation  as  to  the 
time  and  manner  of  payment  of  freight  the  master  is  not  bound 
to  part  with  the  goods  until  his  freight  is  paid  "  (u). 

(?)  (1818)   8   Taun.   302  ;   2   Moore,  N.  C.  17. 

297.     And  see  Christie  v.  Lewis,  (1821)  (<)  (1864)  15  E.  B.  906  ;  2  Moo.  P.  C. 

2  B.  &  B.  410  ;  5  Moore,  211.  (N.  S.)  277  ;  11  L.  T.  31. 

(r)  (1819)  2  B.  &  Aid.  503.  («■)  See  also  Mbller  v.  Young,  (1855) 

(«)  See  also  Faith  v.  East  India  Co.,  24  L.  J.,  Q.  B.  217  ;  25  L.  J.,  Q.  B,  94 ; 

(1821)  4  B.  &  Aid.  630  ;  and  Campion  v.  5  E.  &  B.  7,  755. 

Colvin,  (1836)  5  L.  J.,  C.  P.  317  ;  3  Bang. 
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656.  But  where  the  charter-party  provides  that  the  master  shall     Sect.  666. 
sign  bills  of  lading  as  required,  and  entitles  the  charterer  to  collect  Quaire,  where 
the  freights  under  those  bills  of  lading,  it  seems  to  be  doubtful  usethilh^*^ 
■whether  a  hen  for  the  charter  freight  will  arise,  even  as  against  ^^.^  general 
the  charterer  (i;),  if  he  has  in  fact  used  the  ship  as  a  general  ship. 

The  question  as  to  when  the  chartered  freight  becomes  due 
under  such  circumstances  was  carefully  considered  in  Brown  v. 
Tanner  {x) ;  and  it  was  held  not  to  be  due  until  the  cargo  had 
been  completely  delivered.  The  ship  had  there  been  chartered 
to  go  to  Algoa  Bay  for  a  cargo  of  merchandise,  with  which  she 
was  to  proceed  to  London,  where  it  was  to  be  delivered  on  pay- 
ment of  freight  after  certain  specified  rates  for  the  various  articles 
of  merchandise  enumerated.  The  freight  was  to  be  paid  "  on 
unloading  and  right  delivering  of  the  cargo  as  customary."  The 
master  was  to  sign  bills  of  lading  at  any  rate  of  freight,  if 
required,  without  prejudice  to  the  charter-party ;  and  these  bills 
of  lading  freights  were  to  be  collected  by  the  charterers. 

The  Court  held  that  the  charter-party  freight  was  not  due  until 
the  objects  of  the  voyage  had  been  completely  carried  out.  "  On 
principle,  we  conceive  that  the  freight  cannot  be  due  from  the 
charterers  on  a  charter-party  such  as  the  present  until  they  have 
had  the  full  user  of  the  ship  for  the  purposes  for  which  they 
chartered  it.  It  is,  in  fact,  analogous  to  the  demise  of  property 
until  a  given  purpose  is  answered  :  the  purpose  in  this  case 
being,  first,  the  outward  voyage ;  second,  the  taking  in  of  a  com- 
plete cargo  at  such  profit  freight  as  the  charterers  may  be  able 
to  obtain  above  the  freights  they  have  agreed  to  pay  to  the 
owner;  and,  third,  the  delivering  of  the  cargo  to  the  consignees 
by  the  charterers  "  {y). 

The  question  in  that  case  was  as  to  the  right  to  the  freight  of  a 
mortgagee  of  the  ship,  who  had  taken  possession  of  her  while  the 
cargo  was  being  discharged ;  the  other  claimant  being  an  assignee 
of  the  freight  from  the  shipowner.  The  right  of  the  shipowner  to 
a  lien  for  the  chartered  freight  was  not  discussed ;  and  inasmuch 
as  the  charter  there  gave  the  shipowner  a  lien  expressly,  the 
Court  probably  did  not  intend  to  decide  the  question  before  them 
in  a  manner  which  was  inconsistent  with  that  lien.     The  ground, 

(c)  As    to    the    shipowner's    rights      3  Ch.  597. 
against  the  shippers,  see  infra,  ».  668.  [y)  L.  E.,  3  Ch.  p.  603. 

(a?)  (1868)  37  L.  J.,  Ch.  923  ;  L.  E., 
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Sect.  656. 


DiflEerenoe 
between 
charter  and 
bill  of  lading 
freights,  made 
payable  in 
advance. 


On  what 
,  goods  may 
the  lien  be 
enforced  ? 


however,  put  forward,  as  above  quoted,  does  not  appear  to  cut 
away  the  lien  for  freight  under  charters  of  this  kind,  where  it  has 
not  been  expressly  reserved. 

In  Gardner  v.  Trechmann  (z),  the  charter-party  expressly  gave 
a  lien  for  freight,  but  it  also  contained  the  clause,  "  It  is  further 
agreed  the  captain  to  sign  bills  of  lading  as  presented,  and  at  any 
rate  of  freight,  but  should  the  total  amount  of  freight  as  per  bills 
of  lading  be  under  the  amount  estimated  to  be  earned  by  this 
charter,  the  captain  to  demand  payment  of  any  difference  in 
advance  ;  on  the  other  hand,  any  difference  in  excess  of  chartered 
freight  to  be  deducted  by  charterers'  agents  at  port  of  discharge." 
Upon  this,  Brett,  M.  R.,  expressed  the  opinion  that  the  charter- 
party  gave  no  right  of  lien  for  the  difference  between  the  charter- 
party  freight  and  that  which  was  payable  under  the  bills  of  lading. 
The  excess  of  the  former  "  was  to  be  paid  immediately  before  the 
ship  sailed ;  it  was  to  be  demanded  by  the  captain  ;  the  shipowner 
had  no  right  of  lien  for  that  excess  even  against  the  charterer ; 
the  stipulation  was  a  mere  reservation  of  a  right  which  the  ship- 
owner could  not  enforce  by  lien." 

But  Bray,  J.,  has  held  that  these  words  must  be  taken  as 
referring  solely  to  the  construction  of  the  particular  charter- 
party  before  the  Court,  and  not  as  stating  a  general  rule  that 
there  can  be  no  lien  for  a  sum  payable  in  advance  (a). 

657.  The  shipowner,  in  enforcing  his  lien  for  freight,  may 
retain  all  the  goods  in  respect  of  which  that  is  payable,  until  the 
whole  has  been  paid  (6) ;  or  he  may  give  delivery  by  instalments, 
and  require  the  freight  on  each  instalment  to  be  paid  concurrently 
with  delivery  of  that  (c). 

If  he  has  delivered  some  of  the  goods  without  receiving  the 
freight  on  them,  he  may  still  retain  the  remainder  for  the  whole 
of  the  freight  due  (d).  And  if  goods  comprised  in  several  bills  of 
lading  are  deliverable  to  the  same  person,  it  seems  that  they 
may  be  treated  as  all  one  lot  of  goods  for  the  purpose  of  this 


(z)  (1885)  54  L.  J.,  Q.  B.  515  ;  15 
Q.  B.  D.  154  ;  5  Asp.  M.  C.  558. 

(a)  Eederiaktieselskabet  Superior  -o. 
Dewar  &  Webb,  78  L.  J.,  K.  B.  584 ; 
(1909)  1  K.  B.  948  ;  25  T.  L.  R.  396  ; 
affirmed  by  C.  A.  31st  July,  1909 ; 
infra,  s.  667. 

(J)  Perez  r.  Aleop,  (1862)  3  F.  &  F. 


188. 

(c)  Black  V.  Rose,  (1864)  15  E.  E. 
906  ;  2  Moo.  P.  C.  (N.  S.)  277  ;.ll  L.  T. 
31  ;  supra,  s.  546. 

Cd)  Sodergren  v.  Flight,  (1796)  cited 
in  argument  in  Hanson  r.  Meyer,  6 
East,  p.  622. 
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lien,  provided  that  they  were  shipped  under  one  contract  (e)  ;  but    Sect.  657. 
not  otherwise  (/). 

On  the  other  hand,  where  several  bills  of  lading  have  been 
given  for  different  parts  of  one  shipment,  and  have  been  assigned 
by  the  shipper  to  different  persons,  the  shipowner  cannot  exercise 
the  lien  for  freight  under  one  bill  of  lading  upon  goods  comprised 
in  another  which  is  in  other  hands  (e). 

In  Thorsen  v.  McDowall((/)  the  freight  was  payable  "after 
unloading  "  ;  it  was  held  that  the  shipowner  could  not  properly 
stop  the  discharge  until  the  freight  on  the  goods  still  in  the  ship 
was  paid. 

658.  In  addition  to  this  lien  for  freight,  the  shipowner,  as  we  No  lien  at 
have  seen,  has  liens  at  common  law  for  general  average  contribu-  fo^Jther  ^^ 
tions  due  from  the  cargo,  and  for  particular  expenses  incurred  claims,  except 
by  him  for  its  safety  (h).     Otherwise  he  is  not  entitled,  apart  from  average  and 
express  contract,  to  retain  the  goods  to  secure  payment  of  claims  cargo. 
which  he  may  have  against  the  shippers  or  owners. 

He  has  no  lien,  for  example,  for  demurrage,  or  for  damages 
for  detaining  the  ship  (i) ;  nor  for  dead  freight,  or  compensation 
for  riot  loading  the  full  agreed  cargo  (i) ;  nor  for  charges,  such  as 
pilotage  and  port  charges,  which  the  charterer  may  have  agreed 
to  pay  (i). 

659.  But  clauses  are  frequently  inserted  in  charters  which  Express  lien 
expressly  give  a  lien  on  the  cargo  for  the  freight,  and  also  for  form.^ '  ^^^  ^ 
dead  freight,  and  for  demurrage. 

It  was  at  one  time  not  uncommon  for  a  charter-party  to 
contain  a  clause  that  "  for  the  true  performance  of  every  article, 
matter  and  thing  herein  contained  the  parties  hereby  mutually 
bind  and  oblige  themselves,  especially  the  shipowners,  the  said 
ship,  her  tackle,  and  appurtenances,  and  the  charterers,  the 
goods  and  merchandises  to  be  laden  and  put  on  board  the  said 
vessel,  each  unto  the  other  and  others  of  them,  in  the  penal 
sum  of  3,000i.  sterling,  to  be  forfeited  and  paid  by  the  party 
delinquent  to  the  party  observant,  to  the  true  and  punctual 
performance  thereof  "  (k). 

(e)  See  note  (_d),  p.  870.  E.  R.  993  ;  3  M.  &  S.  205  ;  2  Mer.  401. 

(/)  Bernal  v.  Pirn,  (1835)  1  Gale,  17.  (j)  ^aith  v.  East  India  Co.,  (1821)  i 

(?)  (1892)  19  Sess.  Ca.  (4th),  743.  B.  &  Aid.  630. 

(A)  Supra,  ss.  295,  442.  (A)  See  Birley  v.  Gladstone,  (1814)  35 

(i)  Phillips  V.  Eodie,  (1812)  15  East,  E.  E.  993  ;  3  M.  &  S.  205  ;  2  Mer.  401. 
547;    Birley   o,  Gladstone,   (1814)    35 
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Sect.  659. 


Modern  form. 


Attaches  to 

outward 

cargo. 


It  seems  to  have  been  intended  to  incorporate  by  this  clause 
an  early  rule  of  maritime  law  by  which  the  ship  and  freight  were 
bound  to  the  performance  of  the  covenants  of  the  shipowner,  and 
the  goods  to  the  performance  of  the  covenants  of  the  merchant  (I). 
But  it  was  held  in  Birley  v.  Gladstone  (m),  that  the  clause  did 
not  give  the  shipowner  any  lien  ;  and  Lord  Ellenborough  said  it 
seemed  that  if  any  benefit  could  be  derived  under  it,  it  must  be 
in  a  court  of  equity. 

In  that  case  a  bill  was  afterwards  filed  in  Chancery,  asking  a 
declaration  of  alien,  but  was  dismissed  {n).  Sir  W.  Grant,  M.  E., 
raid,  "  A  court  of  equity  is  not  bound  to  find  an  equitable  effect 
for  a  clause,  merely  because  the  construction  which  a  court  of  law 
has  put  upon  it  would  leave  it  inoperative  ;  in  truth,  it  has  been 
copied  from  foreign  charter-parties,  with  very  little  consideration 
of  the  effect  that  might  be  allowed  to  it  in  the  law  of  this  country. 
I  think  it  very  probable,  that  in  other  countries  it  would  have  the 
effect  of  entitling  the  shipowner  to  retain  the  cargo  for  every  sort 
of  demand  that  could  accrue  to  him  under  the  charter-party." 

660.  In  modern  charters  the  lien  is  very  frequently  given  by  a 
general  clause  that  the  shipowner  is  to  have  "  an  absolute  lien 
on  the  cargo  for  the  recovery  of  all  freight,  dead  freight,  and 
demurrage." 

Such  a  clause  covers  all  freight  payable  during  the  voyage, 
so  that  the  lien  may  attach  to  outward  cargo  for  the  charter 
freight,  or  part  of  it,  although  it  may  be  agreed  that  that  shall 
be  calculated  upon  the  homeward  cargo. 

Thus,  in  Gilkison  v.  Middleton  (o),  the  agreed  voyage  was  to 
China  and  back,  and  the  freight  was  to  be  calculated  on  the 
homeward  cargo.  But  it  was  partly  payable  by  an  acceptance  of 
the  charterers,  to  be  given  on  sailing  outwards.  The  vessel  sailed 
with  cargo  for  Singapore;  and  before  she  arrived  there  the 
charterers  failed,  and  their  acceptance  was  dishonoured.  It  was 
held  that  the  express  lien  given  by  the  charter-party  would  have 
attached  to  the  outward  cargo,  so  that  the  shipowners  might 
have  retained  it  for  the  amount  of  the  acceptance,  had  not  bills 
of  lading  been  given  which  stated  that  a  smaller  sum  only  was 
payable  on  those  goods  (p). 

,  1.  (o)  (1857)  26  L.  J.,  G.  P.  209  ;  2  C.  B. 

(N.  s.)  134. 


(0  See  Abbott  (11th)  ;  (iv.)  2, 

(m)  (1814)  3  M.  &  S.  205. 

(«)  (1814)  35  B.  E.  993  ;  2  Mer.  401. 


(^)  See  infra,  s.  663. 
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In  Clemens  Horst  Co.  ■;;.  Norfolk  &c.  S.S.  Co.  (q),  where  the    Sect.  660. 
hill  of  lading  provided  for  payment  of  interest  on  freight  over- 
due, and  also  gave  a  lien  for  "  all  freight,"  it  was  held  there  was 
no  lien  for  interest  on  freight. 

In  The  Hibernian  (r),  where  goods  were  carried  under  a  through 
hill  of  lading,  incorporating  an  ocean  bill  of  lading,  it  was  held 
that  the  shipowner  had  a  lien  on  the  goods  delivered  for  inland 
charges  on  a  portion  of  the  same  goods  that  had  been  lost  in 
transit ;  the  ocean  bill  of  lading  gave  a  lien  on  the  goods  "  in 
•whole  and  in  part "  for  all  such  inland  charges. 

661.    If  the  bill  of  lading  or  charter-party  is  inconsistent  with  Terms  incon- 
„     .,,,.,,,        ,  .  IT,  ,  sistent  with 

the  lien  for  freight  which  the  shipowner  would  have  at  common  uen. 

law,  the  right  to  that  lien  does  not,  of  course,  arise.     The  parties 

must  be  considered  to  have  excluded  it  by  their  contract.     Thus,  Payment  after 

delivery. 

if  the  freight  is  not  to  be  payable  until  after  the  goods  have  been 
delivered,  the  shipowner  has  no  lien  on  them  for  it  (s) .  And  the 
fact  that  the  freighter  or  consignee  has  become  insolvent  does  not 
alter  the  obligation  to  deliver  the  goods  without  payment  (t). 

But  a  stipulation  that  the  freight  is  to  be  paid  by  bills,  which  Payment  by 
will  themselves  not  be  due  until  after  the  cargo  has  been 
delivered,  does  not  affect  the  right  to  bold  the  goods  until  the 
bills  are  given.  And  in  Tate  v.  Meek  (u),  it  was  held  not  to  be 
inconsistent  with  this  lien  that  the  bills  were  to  be  payable  at 
two  months  after  date  from  the  day  on  which  the  delivery  should 
be  completed.  It  was  considered  that  the  difficulty  could  be  met 
by  the  captain  landing  the  whole  cargo  in  his  own  name,  and 
delivering  it  all  at  once. 

If  the  contract  gives  a  lien  expressly,  and  yet  contains  terms 
that  are  inconsistent  with  it,  the  conflict  must  be  settled  so  as 
best  to  give  effect  to  the  apparent  intentions  of  the  parties, 
having  regard  to  the  ordinary  rules  of  construction. 

In  Foster  v.  Colby  (v)  a  charter-party  gave  the  shipowners  an 
"  absolute  lien  on  the  cargo  for  all  freight."     The  freight  was  to 

(<?)  (1906)    11    Com.    Ca.    141 ;    22  Nockells,  (1828)  4  Bing.   729  ;  2  Y.  &  J. 

T.  L.  R.  403, ,  304  ;  1  M.  &  P.  783. 

(r)  76  L.i.,  P.  122;,(1907)  P.  277;  {t)  Alsager  «.   St.   Katharine's  Dock 

23  T.  L.  E.  .519.  Co.,  sujva.      Cf.  Thompson  i\   Small, 

(s)  Poster  r.  Colby,  (1858)  28  L.  J..  (1845^  14  L.  J.,  C.  P.  157  ;  1  C.  B.  328. 

Ex.  81 ;  3  H.  &  N.  705  ;  Alsager  v.  St.  (»)  (1818)  8  Taun.  280  ;  2  Moore,  280. 

Katharine's  Dock  Co.,  (1845)  15  L.  J.,  {v)  (1858)  28  L.  J.,  Ex.  81  ;  2  0.  B. 

Ex.  34 ;    14  M.   &  W.  794  ;   Lucas  v.  (n.  s.)  134. 
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Sect.  661. 


Charter 
giving  posses- 
sion to 
charterer. 


Is  there  a  lien 
for  freight 
payable  in 
advance  ? 


be  a  lump  sum,  and  was  to  be  paid  partly  on  sailing,  partly  on 
delivery  of  an  outward  cargo,  and  the  "  remainder  in  cash  -two 
months  from  the  vessel's  report  inwards  at  London  or  Liverpool, 
and  after  right  delivery  of  the  cargo,  or  under  discount  at  SI.  per 
cent,  per  annum,  at  freighter's  option."  The  point  was  not 
necessary  to  the  decision,  but  all  the  judges  were  of  opinion  that 
the  lien  did  not  attach  for  that  part  of  the  freight  which  was 
payable  after  delivery  of  the  homeward  cargo  (w). 

662.  A  charter-party  by  which  the  owner  gives  up  the  posses- 
sion and  control  of  the  ship  to  the  charterer  is  not  consistent 
with  a  lien  for  the  freight  on  the  goods  carried  in  the  ship.  For 
the  owner  has  not  possession  of  the  goods.  He  cannot,  therefore, 
detain  them  for  unpaid  freight  due  under  the  charter  (x). 

But  in  Small  v.  Moates  (y)  it  was  considered  that  if  the  charter- 
party  expressly  gives  a  lien  for  the  freight,  this  difficulty  may  be 
overcome.  For  if  the  owner  is  not  in  possession  of  the  ship, 
still,  under  the  terms  of  the  contract,  it  must  be  taken  that  the 
charterer  has  possession  of  her  on  his  behalf,  so  far  as  the  lien 
on  the  cargo  is  concerned. 

663.  The  cases  which  present  the  greatest  difficulty  are  those  in 
which  it  has  been  agreed  that  the  freight  shall  be  paid  in  advance, 
or  independently  of  delivery  ;  for  example,  on  sailing  or  at  a  fixed 
time  afterwards.  Lord  Kingsdowu,  delivering  the  judgment  in 
Kirchner  v.  Venus  («■),  laid  down  that  freight  payable  in  that  way 
is  not  in  truth  freight,  and  is  not  protected  by  a  lien  as  a  legal 
incident ;  so  that  no  lien  for  such  freight  arises  unless  it  has  been 
agreed  for  in  the  contract. 

He  said,  "  a  sum  of  money  payable  before  the  arrival  of  the 
ship  at  her  port  of  discharge,  and  payable  by  the  shippers  of 
the  goods  at  the  port  of  shipment,  does  not  acquire  the  legal 
character  of  freight  because  it  is  described  under  that  name  in  a 
bill  of  lading,  nor  does  it  acquire  the  legal  incidents  of  freight. 
It  is  in  effect  money  to  be  paid  for  taking  the  goods  on  board 
and  undertaking   to  carry,  and  not  for   carrying  them."    And 

Bragg,  (1816)  7  Taun.  14  ;  2  Marsh,  339. 

Cy)  (1883)  9  Bing.  574  ;  2  M.&  Scott, 
674.  C£.  The  Stornoway,  (1882)  51 
L.  J.,  P.  27  ;  46  L.  T.  773 ;  4  Asp.  M.  C.  529. 

(«)  (1859)  14  E.  B.  948  ;  12  lioo. 
P.  C.  361. 


(w)  So,  also,  Lucas  v.  Nockells,  (1828) 
4  Bing.  729  ;  2  Y.  &  J.  304  ;  1  M.  &  P.  783. 

(«)  Belcher  v.  Capper,  (1842)  11  L.  J., 
C.  P.  274  ;  4  Man.  &  G.  502  ;  2  Scott 
N.  E.  257.  Cf.  Christie  f.  Lewis,  (1821) 
2  B.  &  B.  410  ;  5  Moo.  211 ;  Button  r. 
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"  when  parties,  instead  of  trusting  to  the  general  rule  of  law  Sect.  663. 
with  respect  to  freight,  have  made  a  special  contract  for  them- 
selves for  a  payment  which  is  not  freight,  it  must  depend  upon 
the  terms  of  that  contract  whether  a  lien  does  or  does  not  exist ; 
and  when  the  contract  made  gives  no  lien,  the  law  will  not 
supply  one  by  implication." 

These  dicta  have  not  altogether  been  approved  of  in  later 
cases  (ft) ;  and  it  may  be  doubted  whether  there  is  any  such 
essential  difference  between  freight  payable  in  advance,  and 
freight  payable  on  delivery  (6).  Freight  payable  in  advance  is 
still  the  remuneration  for  the  carriage  of  the  goods,  although 
the  payment  is  not  conditional  upon  a  complete  performance 
of  that  service.  The  question  as  to  the  lien  for  that  freight 
generally  arises  when  the  service  has  in  fact  been  performed ;  the 
goods  being  at  their  destination.  And  that  being  the  case,  it  is 
difficult  to  see  why  the  ordinary  rule  of  the  common  law  does 
not  apply ;  unless  it  can  be  said  that  the  contract  is  inconsistent 
with  the  lien.  This,  it  would  seem,  should  be  the  test(c).  But 
Lord  Kingsdown's  judgment  laid  it  down  that  there  was  no  lien 
unless  the  contract  gave  it. 

Kirchner  v.  Venus  followed  How  v.  Kirehner  (li),  also  in  the 
Privy  Council,  where  the  facts  were  very  similar.  In  both  cases 
the  freight  was  to  be  paid  "one  month  after  sailing,  ship  lost 
or  not  lost;"  but  in  How  v.  Kirchner  it  was  payable  by  the 
shippers;  while  in  Kirchner  ■;;.  Venus  it  was  to  be  paid  in 
Liverpool  (the  port  of  loading)  to  a  certain  person  there.  In 
each  case  the  freight  had  not  been  paid,  and  the  shipowner 
claimed  to  hold  the  goods  at  the  destination  until  payment,  as 
against  the  assignee  of  the  bill  of  lading.  They  were  cases  to 
which  the  Bills  of  Lading  Act,  1855,  did  not  apply. 

In  Kirchner  ■;;.  Venus  (e),  the  cases  of  Gilkison  v.  Middleton  (/) 

(a)  Cf.  Allison  v.  Bristol  Mar.  Ins.  Co.,  cited  supra,  s.  656. 

(1876)  1  A.  C.  209.  (c)  See  per  Lord  Wensleydale  in  How 

{i)  See  per  Vaughan  Williams,  L.  J.,  v.  Kirchner,  (1856)  14  E.  R.  602;   11 

in  Weir  r.  Girvin,  (1900)  1  Q.  B.  at  Moo.  P.  C.  21. 

p.  52.    But  see  per  Brett,  J.,  in  Nelson  (<Z)  (1856)   14   E.   R.  602  ;.  11  Moo. 

V.  Association  for  Protection  of  Com-  P.  C.  21. 

mercial  Interests,  (1874)  43  L.  J.,  C.  P.  (e)  (1859)  14  E.  E.  948  ;  12  Moo.  P.  C. 

218 ;  Nyholm,  Ex  parte.  Child,  In  re,  361. 

(1873)  43  L.  J.,   Bk.  21  ;   Gardner  t:  (/)  (1857)  26  L.  J.,  C.  P.  209  ;  2  C.  B. 

Trechmann,  (1885)  54  L.  J.,  Q.  B.  515  ;  (N.  s.)  134. 
15  Q.  B.  D.  154  ;  5  Asp.  M.   C.  558  ; 
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Sect.  663.  and  Neish  v.  Graham  (g),  which  had  been  decided  shortly  before, 
by  the  Courts  of  Common  Pleas  and  Queen's  Bench,  were 
discussed  and  dissented  from. 

Gilkison  v.  Middleton  (h)  was  the  case  of  a  ship  chartered  for 
a  round  voyage,  at  a  freight  partly  payable  in  advance  by  a  bill 
for  900L  The  charter  provided  that  the  master  should  sign 
bills  of  lading  as  required  by  the  charterers,  without  prejudice 
to  the  charter-party,  and  that  the  owners  should  have  a  lien 
upon  the  cargo  for  all  freight.  She  was  loaded  at  Liverpool  as 
a  general  ship,  the  charterers  themselves  shipping  certain  goods 
which  they  consigned  to  the  defendants  at  Singapore.  Bills  of 
lading  were  signed  by  the  master  for  these  goods,  which  made 
them  deliverable  to  the  defendants,  or  their  assigns,  "paying 
freight  for  the  said  goods  here  as  per  margin ;  "  and  the  clause, 
"  Freight  payable  in  Liverpool  one  month  after  sailing,  vessel 
lost  or  not  lost,"  was  added. 

The  defendants  had  a  house  in  Liverpool ;  and  they  took  the 
bills  of  lading,  and  advanced  against  them,  before  the  ship 
sailed.  The  bill  of  lading  freight  was  not  paid,  and  the  charterer's 
bill  for  900L  was  dishonoured  before  the  ship  arrived.  It  was 
held  that  the  owners  were  entitled  as  against  the  bill  of  lading 
holders  to  a  lie7i  for  the  bill  of  lading  freight,  though  not  for  the 
900L 

In  Neish  v.  Graham  (g)  the  goods  shipped  at  Glasgow  were 
consigned  to  defendants  abroad,  under  a  bill  of  lading  which 
made  the  freight  payable  by  the  shipper  one  month  after  sailing. 
This  bill  of  lading  was  handed  to  the  defendants,  who  had  a 
house  in  Liverpool,  in  exchange  for  advances. 

The  Court  considered  that  the  case  was  governed  by  Gilkison 
V.  Middleton  (i),  and  upheld  the  lien  for  the  unpaid  freight. 
Erie,  J.,  said :  "  The  general  rule  is  that  the  shipowner  has  a 
lien,  unless  there  be  anything  in  any  document,  by  which  he  is 
bound  to  show  an  intention  to  waive  it;  and  the  Court  of 
Common  Pleas  has  said  that  a  document  like  the  present  does 
not  express  such  an  intention ;  and  I  see  no  harm  in  holding 
that  it  does  not"(j). 

(g)  (1857)  27  L.  J.,  Q.  B.  15 ;  8  E.  &  v.  Simpson,  (1865)  34  L.  J.,  C.  P.  p.  268. 

B.  505.  (IJ)  Of.  Eederiaktieselskabet  Superior 

(70  (1857)  26  L.  J.,  C.  P.  209  ;  2.  C.  B.  c,  Dewar  &  Webb,  78  L.  J.,  K.  B.  584  ; 

(N.  8.)  134.  (1909)  1  K.  B.  948  ;  25  T.  L.  K.  396 : 

(i)  But  cf.  per  Willes,  J.,  in  Tamvaco  affirmed  by  C.  A.  31st  July,  1909. 
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It  is  on  this  last  point  that  the  decisions  of  the  Privy  Council    Sect.  663. 
are  in  conflict  with  those  of  the-other  Courts,  and  the  issue  does 
not  seem  to  have  been  finally  decided. 

If  the  true  test  is  whether  such  a  contract  is  inconsistent  with 
a  lien,  it  may  be  said  that  it  is  inconsistent  where  the  bill  of 
lading  provides  that  the  payment  of  the  freight  is  to  be  made 
by  the  shipper,  and  that  the  delivery  is  to  be  to  some  other 
person  in  a  different  place.  That  was  the  effect  of  the  bill  of 
lading  in  each  of  the  Privy  Council  cases.  And  as  they  were 
not  affected  by  the  Bills  of  Lading  Act,  the  consignees  there 
were  not  liable  for  the  freight.  Where,  however,  the  bill  of 
lading  merely  provides  that  the  freight  is  to  be  paid  in  advance, 
or  independently  of  the  arrival  of  the  goods,  that  provision  does 
not  seem  to  be  inconsistent  with  a  lien;  especially  if  the 
consignee  is  himself  liable  for  the  freight,  under  the  Act  (k). 

If,  indeed,  the  bill  of  lading  represents  that  the  freight  has 
been  paid,  the  shipowner  is  estopped  from  denying  that,  as 
against  one  who  has  given  value  for  the  bill  of  lading  in 
ignorance  that  it  was  not  true.  He  cannot,  therefore,  claim-the 
lien(0. 

664.  The  case  of  Nyholm,  Ex  parte,  Child,  In  re(TO),  shows  Notwhere^ 
that  a  lien  given  by  a  charter-party,  for  the  charter  freight,  abandoned^ 
does  not  attach  for  a  part  of  the  freight  made  payable  on 
signing  bills  of  lading,  where  the  voyage  is  entirely  given  up, 
and  the  bills  of  lading  are  not  signed.  It  was  not  enough  that 
the  goods  had  been  shipped,  and  that  the  shipowner  was  ready 
to  give  bills  of  lading.  The  charterer  had  failed,  and  the 
trustee  in  the  liquidation  had  disclaimed  all  interest  in  the 
charter-party  (to). 

In  Nelson  v.  Association  for  Protection  of  Commercial 
Interests  (o)  a  lien  was  claimed,  though  the  goods  had  been 
abandoned  by  the  shipowner  on  the  voyage.  They  bad  been 
shipped  under  a  bill  of  lading  by  which  the  freight  was  payable 
at  the  port  of  discharge  (Liverpool),  "ship  lost  or  not  lost." 

<i)  See  mpra,  s.  606.     As  to  the  effect  Q.  B.  D.  154  ;  5  Asp.  M.  C.  558. 

of  a  custom  at  Liverpool  preserving  the  (m)  (1873)  43    L.    J.,   Bk.   21.      Of. 

lien,  which  was  set  up  in  Eirchner  v.  Thompson  v.   Small,   (1845)   14  L.  J., 

Venus,  see  supra,  s.  200.  C.  P.  157  ;  1  C.  B.  328. 

(0  Howard  v.  Tucker,  (1831)  1  B.  &  (n)  See  the  case  stated  mpra,  s.  563. 

Ad.  712.    And  see  Gardner  v.  Trech-  («)  (1874)  43  L.  J.,  C.  P.  218. 
mann,  (1885)  54  L.  J.,  Q.  B.  515;  J5 
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Sect.  664.  The  ship  was  wrecked  on  the  voyage ;  and  was  abandoned  by 
the  owners,  who  took  no  steps  to  save  either  ship  or  cargo. 
But  they  claimed  to  have  a  lien  on  the  cargo;  and  they  arranged 
with  the  defendants  that  an  agent  who  had  been  sent  out  by  the 
defendants,  on  behalf  of  the  underwriters,  to  assist  in  saving  it, 
should  be  allowed  to  save  and  forward  as  much  as  he  could, 
without  prejudice,  and  for  the  benefit  of  whom  it  might  concern. 
On  the  arrival  of  the  goods  at  Liverpool  the  shipowners  claimed  a 
lien  on  them  for  the  full  freight,  without  deduction  of  the  salvage 
and  forwarding  expenses,  which  in  fact  exceeded  the  freight. 

It  was  held  that  they  were  not  entitled  to  any  lien.  Brett,  J., 
said :  "  Upon  the  arrival  of  the  goods  at  the  port  of  destination 
no  lien  existed,  for  the  goods  were  forwarded  by  other  persons 
than  the  plaintiffs."  And  he  added  :  "  If  the  shippers  were 
bound  to  pay  the  freight  whether  the  ship  was  lost  or  not  lost, 
there  was  no  lien  at  all,  for  the  right  to  lien  does  not  arise  unless 
the  payment  of  the  freight  is  to  be  on  the  delivery  of  the  cargo; 
if  the  freight  is  payable  without  delivery  of  the  cargo,  the  lien 
does  not  accrue  "  (p). 

No  lien  if  665.  In  Tamvaco  v.  Simpson  (o),  a  ship  was  chartered  for  a 

acceptance  .   ,  , 

iii  advance       voyage  with  a  cargo  of  coals  to  Alexandria :  "  The  freight  to  be 

running.  ^^.^  ^^  unloading  and  right  delivery  of  the  cargo,  less  advances 

in  cash  at  current  rate  of  exchange ;  one-half  of  the  freight  to 

be  advanced  by  freighter's  acceptance  at  three  months  on  signing 

bills  of  lading;  owner  to  insure  the  amount  and  deposit  with 

charterers  the  club  policy,  and  to  guarantee  same." 

A  bill  of  lading  was  given  for  the  cargo  making  freight 
payable  as  per  charter-party,  and  a  receipt  for  half  the  freight 
was  indorsed  upon  it  when  the  charterers  had  given  the  agreed 
acceptance. 

The  ship  arrived  at  Alexandria  while  the  charterer's  acceptance 
was  still  running;  but  he  had  in  the  meantime  stopped  payment, 
and  the  master  claimed  a  lien  on  the  coal  for  the  full  chartered 
freight.  It  was  held,  in  the  Exchequer  Chamber,  affirming  the 
Common  Pleas,  that  there  was  no  lien  for  the  half  covered  by 
the  outstanding  acceptance,  and  that  the  holder  of  the  bill  of 
lading  was  entitled  to  the  cargo  on  payment  of  the  other  half. 

Cp)  Cf.     Portland    Flouring    Co.    v.  (?)  (1865)  34  L.  J.,  C.  P.  268  ;  1  H.  & 

Portland  S.S.  Co.,  (1906)  145  Fed.  Eep.       E.  874  ;  In  Ex.  Ch.,  (1866)  35  L.  J.,  C.  P. 
687.  196  ;  L.  E.,  1  C.  P.  363. 
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The  question  was  there  discussed  whether  there  would  have  been     S^'^*-  ^^5- 
a  lien  for  the  whole  freight,  if  the  vessel  had  not  arrived  until  after 
the  acceptance  had  become  due  and  been  dishonoured  (r) ;  but  it 
was  not  decided. 

665a.  A  lien  upon  "  sub-freights  "  for  charter  freight,  or  hire,  is  Lien  on  sub- 
often  expressly  given.     This  entitles  the  shipowner  to  require  pay-       ° 
ment  to  himself  of  freights  which  may  be  due  to  the  charterer. 

But  he  must  exercise  his  right  in  due  time.  "A  lien  such  as  this 
on  a  sub-freight  means  a  right  to  receive  it  as  freight,  and  to  stop 
that  freight  at  any  time  before  it  has  been  paid  te  the  time- 
charterer  or  his  agent ;  but  such  a  lien  does  not  confer  the  right  to 
follow  the  money  paid  for  freight  into  the  pockets  of  the  person 
receiving  it  simply  because  that  money  has  been  received  in 
respect  of  a  debt  which  was  due  for  freight  "  (s). 

And  the  lien  can  only  be  exercised  for  sums  due  under  the 
charter-party  at  the  time  when  the  freight  is  demanded  and 
received :  there  will  be  no  lien  for  sums  accruing  due  after  that 
date,  although  at  the  time  when  they  become  due,  the  freight 
collected  is  still  in  the  hands  of  the  shipowner  or  his  agent  (i). 

A  lien  for  any  amount  due  under  the  charter-party  will  cover 
charge  for  bunker  coals  and  other  disbursements,  which  by  the 
charter-party  ought  to  have  been  paid  by  the  charterers,  but 
were  in  fact  paid  by  the  shipowners  owing  to  the  insolvency  of 
the  charterers ;  but  not  damages  recoverable  by  the  shipowners 
in  respect  of  breaches  by  the  charterers  of  the  charter-party  (u) . 

A  lien  on  sub-freights  entitles  the  shipowner  to  collect  from 
the  consignees  the  bill  of  lading  freights,  so  far  as  is  necessary 
to  satisfy  the  lien,  even  though  the  shipowner  is  not  a  party  to 
the  bill  of  lading  contract  (v). 

666.  The  expression  "  dead  freight "  is  used  to  denote  the  com-  Express  lien 
pensation  payable  to  the  shipowner  when  the  charterer  has  failed  freight. 

(r)  See  per  Blackburn,  J.,  L.  K.,   1  (<)  Wehner    v.    Dene    8.S.    Co.,    74 

C.  P.  at  p.  372.  L.  J.  550  ;  (1905)  2  K.  B.  92  ;  10  Com. 

(s)  Tagart,  Beaton  &  Co.  v.  Fisher  &  Ca.  139  ;  21 T.  L.  R.  339.  Samuel  &  Co.  r. 

Sons,  72  L.  J.,  E.  B.  202  ;  (1903)  1  K.  B.  West  Hartlepool  S.  N.  Co.,  (1906)  11  Com. 

391 ;  9  Asp.  M.  C.  381  ;  8  Com.  Ca.  133.  Ca.  115  ;  (1907)  12  Com.  Ca.  203. 
And  of.  Larsen  «.  150  Bales  of  Sisal  (w)  Samuel  &  Co.  v.  West  Hartlepool 

Grass,  (1906)  147  Fed.  Eep.  783,  where  S.  N.  Co.,  sujira. 

it  was  held  that  the  shipowner  could  (v)  Kederiakti'eselskabet    Superior  v. 

not  stop  the  goods  against  a  shipper  who  Dewar  &  Webb,  78  L.  J,,  K.  B.  584; 

had  in  good  faith  paid  the  freight  in  (1909)  1  K.  B.  948 ;  25  T.  L.  E.  396  : 

advance  to  the  charterer.  affirmed  by  C.  A.  31st  July,  1909. 
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Sect.  666.  to  ship  a  full  cargo.  It  may  be  payable  at  an  agreed  rate,  but 
more  generally  its  amount  has  to  be  assessed,  by  ascertaining  the 
loss  actually  sustained  by  the  shipowner,  after  taking  into 
account  the  further  expenses  he  would  have  been  put  to  if  the 
whole  cargo  had  been  shipped. 

As  we  have  seen,  the  shipowner  has  no  lien  for  this  compensation 
apart  from  express  contract.  Nor  will  such  a  lien  be  given  him 
except  by  clear  words  ;  thus  it  was  held  that  no  such  lien  was 
given  by  a  clause  giving  the  shipowner  an  absolute  lien  in  respect 
of  "  all  freight,  demurrage  and  all  other  charges  whatsoever  "  (x). 
And  there  can  be  no  question  of  dead  freight,  where  the  contract 
provides  for  a  lump  sum  freight,  since  in  that  case  it  matters  not 
what  quantity  of  cargo  is  carried  (y). 

The  authorities  even  now  leave  it  somewhat  uncertain,  whether 
an  express  lien  for  "  dead  freight "  will  cover  a  claim  for  the 
unliquidated  damages.  The  decision  of  the  House  of  Lords  in 
the  Scotch  appeal  of  McLean  v.  Fleming  (z),  might  have  seemed 
decisive  on  the  point.  The  ship  was  to  carry  a  full  cargo  of 
cattle  bones,  and  the  shipowner  was  to  have  a  lien  for  dead 
freight :  she  carried  210  tons  short  of  her  full  cargo  :  and  the 
shipowners  claimed  to  exercise  a  lien  for  the  shortage.  It  was 
held  they  were  entitled  under  the  terms  of  the  contract  to  do  so. 
Lord  Westbury  expressly  said  that  the  claim  for  dead  freight  was 
even  in  such  a  case  one  for  unliquidated  damages,  since  the  ship- 
owner was  not  entitled  to  claim  as  a  matter  of  course  that  the 
deficient  quantity  should  be  paid  for  at  the  rate  assigned  per  ton  by 
the  charter-party.  While  recognizing  that  a  lien  for  unliquidated 
damages  might  involve  inconvenience,  his  opinion  was  that  the 
contract  clearly  gave  such  a  lien.  Lord  Chelmsford  agreed  that 
whether  the  damages  could  be  regarded  as  ascertained  or  not, 
the  contract  gave  a  lien,  but  considered  that  the  damages  could 
not  be  deemed  unliquidated  since,  as  the  master  had  not  brought 
back  any  other  goods,  the  proper  measure  was  simply  the  agreed 
freight  on  the  deficient  quantity. 

But  in  Gray  t!.  Carr (a),  the  Exchequer  Chamber  by  a  majority(6) 

(«)  Red    "R."  S.S.  Co.    t.   AUatini,  6  Q.  B.  522.     Cf.  Pearson  v.  GoBchen, 

(1909)  14  Com.  Ca.  82 ;  25  T.  L.  R.  769.  (1864)  33  L.  J.,  C.  P.  265  ;  17  C.  B., 

iy)  Ibid.  (N.  s.)  265. 

(«)  (1871)  L.  R.,  2  H.  L.  (Sc.)  128.   Cf .  (J)  Kelly,  C.  B.,  Willes  and  Brett,  JJ., 

Henderson  &  Co.  Ltd.  v.  Q.  V.  TumbuU,  and      Channell,     B.,     Bramwell     and 

(1909)  S.  0.  510.  Cleaaby,  BB.,  dissenting. 

(a)  (1871)  40  L.  J.,Q.  B.  257  ;  L.  R., 
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distingaished  the  above  case,  on  the  ground  that  in  that  case    Sect.  666. 

the  charter-party  was  for  the  carriage  of  a  uniform  cargo,  the    ~ 

freight  being  payable  at  a  fixed  rate  per  ton,  and  the  amount  of 

cargo  to  be  loaded  being  ascertained  :  hence  the  damages  for  not 

loading  a  full  cargo  were  ascertained,  in  effect,  and  the  lien  for 

dead  freight  was  a  lien  for  a  liquidated  amount.      But  they 

refused  to  apply  the  same  principles  to  the  case  before  them, 

where  the  contract  was  for  the  carriage  of  lawful  merchandise 

and  the  freight  was  not  a  single  specified  rate  per  ton,  and  where 

the  amount  of  the  full  cargo  was  also  not  ascertained  by  the 

contract.    A  claim  for  short  shipment,  in  such  a  case,  was  not, 

they  said,  a  claim  for  unliquidated  damages,  and  was  not  a  claim 

for  dead  freight  properly  so  called,  and  therefore  no  lien  for  such 

damages  was  given  by  a  clause  expressed  to  give  a  lien   for 

dead  freight. 

In  a  case  (c)  where  it  was  not  necessary  to  decide  the  point, 
Bray,  J.,  expressed  the  opinion  that  while  he  found  it  difficult 
to  reconcile  McLean  v.  Fleming  (d)  with  Gray  v.  Carr  (e),  he 
would  have  felt  bound  by  the  views  expressed  by  the  majority  of 
the  Exchequer  Chamber  in  the  latter  case  (/). 

667.  With  regard  to  the  lien  expressly  given  for  demurrage,  Express  lien 
questions  have  frequently  arisen,  as  we  have  already  seen  (g)  as  rage.^™"'^' 
to  what  that  includes ;  and  particularly  as  to  whether  it  extends 
to  damages  for  detention  ;  and  if  so,  whether  to  detention  at  any 
part  of  the  voyage,  or  only  at  some  particular  point  of  it. 

In  Francesco  v.  Massey  (/i)  and  Kishz;.  Cory(i),  where  payment 
for  time  on  demurrage  was  expressly  provided  for,  both  at  the 
port  of  loading  and  at  the  port  of  discharge,  the  lien  clause  was 
read  to  relate  to  demurrage  at  both  ports.    And  in  Bannister  v. 

(c)  Eed   "  K."    S.S.  Co.   i:  Allatini,  up  their  minds  before  they  knew   of 

14  Com.  Ca.  82 ;  (1909)  25  T.  L.  K.  269.  the  judgments  of  the  House  of  Lords  ; 

(,d)  (1871)L.  R.,2  H.  L.  (Sc.)  128.  if  the  basis  of  the  opinion  of  the  majority 

(e)  (1871)  iO  L.  J.,  Q.  B.  257  ;  L.  E.,  was  that  there  could  not  be  a  lien  for 

6  Q.  B.  522.  unliquidated  damages  under  a   clause 

(/)  The  late  Mr.  Carver  treated  the  giving  a  lien  for  dead  freight,  this  is 

point  (4th  Edition,  si.  666)  as  concluded  clearly   inconsistent  with  the  opinion 

by  the  judgments  in  McLean  v.  Fleming.  of  the  House  of  Lords. 
It  is  clear  that  the  Lords  proceeded  (</)  Supra,  s.  648. 

there  on  the  assumption  that  a  lien  for  (A)  (1873)  42  L.  J.,  Ex.  75  ;  L.  R.,  8 

dead  freight  may  include  a  lien  for  un-  Ex.  101. 

liquidated  damages.    The  Judges  of  the  (i)  (1875)  44  L.  J.,  Q.  B.  205 ;  L.  E., 

Exchequer  Chamber  seem  to  have  made  10  Q.  B .  553. 

c— C.  3  L 
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Sect.  667.  Breslauer  (j),  it  was  held  to  relate  to  detention  at  the  port  of 
loading,  as  well  as  at  the  port  of  discharge  ;  there  being  no  pro- 
vision at  all  for  time  on  demurrage  in  the  charter-party. 

In  Harris  v.  Jacobs  (/c),  the  provision  in  the  charter-party  was, 
simply,  "  Demurrage  to  be  at  the  rate  of  30Z.  per  running  day ;  " 
and  a  lien  was  given  on  the  cargo  for  "  all  freight,  dead  freight 
and  demurrage  in  respect  thereof."  The  ship  was  detained  at  the 
port  of  discharge  owing  to  no  "  ready  quay  berth  "  having  been 
provided  by  the  charterer,  as  stipulated  for  in  the  charter-party. 
It  was  held  that  the  shipowners  had  a  lien  on  the  cargo  for  their 
damages  by  this  detention. 

Brett,  M.  E.,  said(Z) :  "It  is  true  that  the  damage  in  this  case 
is  not  strictly  demurrage,  but  it  is  in  the  nature  of  demurrage, 
and  the  clause  as  to  the  demurrage  in  a  charter-party  is  elastic 
enough,  in  the  ordinary  construction  of  a  charter-party,  to 
comprise  such  a  damage  as  this." 

But  in  Lockhart  v.  Falk  (m),  where  there  was  a  demurrage 
clause,  relating  only  to  the  port  of  discharge,  it  was  held  that  the 
lien  for  demurrage  did  not  include  damages  for  detention  at  the 
port  of  loading.  And  this  has  been  recently  followed  by  the  Court 
of  Appeal  in  Clink  v.  Eadford  (n),  and  in  Dunlop  v.  Balfour  (o). 

A  lien  for  "  all  demurrage"  will  include  demurrage  at  the  port 
of  loading,  where  that  is  the  only  demurrage  in  the  strict  sense 
provided  for,  although  the  charter-party  requires  payment  of  it 
to  be  made  day  by  day  as  it  falls  due  (p). 

Charter-party  668.  The  shipowner's  liens  under  a  charter-party  may  be 
liens  not  pre-    modified  bv  the  bills  of  lading  which  have  been  given  for  the 

served  against  j  o  o 

shipper  or  goods.  As  regards  the  charterer  himself,  the  terms  of  a  bill  of 
bills  of  lading,  lading,  given  to  him  for  goods  which  he  has  shipped,  do  not  alter 
poTated"in"^'  ^^^  contract  with  him.  The  charter-party  is  still  the  contract, 
them.  The  master  has  not  authority  to  qualify  it.    But  as  regards  third 

persons,  not  parties  to  the  charter,  the  terms  of  the  bill  of  lading 

(J)  (1867)  36  L.  J.,  C.  P.  195  ;  L.  R.,  (w)60L. J.,Q.B.388;(1891)1  Q.B.625. 

2  C.  P.  497.  (o)  61  L.  J.,  Q.  B.  354  ;  (1892)  1  Q.  B. 

(i)  (1885)  54  L.  J.,  Q.  B.   492 ;   15  507.     See  also  Gardiner  t.  Macfarlane 

Q.  B.  D.  247.    And  see  the  other  cases  (1)  (1889)  26  Sc.  L.  K.  492  ;  and  see  the 

cited  supra,  ss.  648.  matter  further  discussed,  mpra,  s.  648. 

(0  15  Q.  B.  D.  at  p.  251.  (^)  Rederiaktieselskabet  Superior  v. 

(rii)  (1875)  44  L.  J.,  Ex.  105  ;  L.  E.,  Dewar  &  Webb,  78  L.  J.,  K.  B.  584 ; 

10  Ex.  132;  and  Pedersen  f.   Lotinga,  (1909)  1  K.  B.  948;  25  T.  L.  E.  396: 

(1857)  5  W.  E.  290.  affirmed  by  C.  A.  31  July,  1909. 
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may  greatly  change  the  shipowner's  powers  over  the  goods.  If  Sect.  668. 
the  bill  of  lading  has  been  given  with  the  shipowner's  authority, 
or  by  the  master  acting  within  the  scope  of  his  ordinary  apparent 
authority,  and  if  goods  have  been  shipped  or  purchased  from 
shippers  upon  the  faith  of  it,  the  shipowner  cannot  avail  himself 
of  rights  given  by  the  charter-party  but  not  indicated  in  the  bill 
of  lading,  to  the  prejudice  of  the  shipper  or  purchaser.  He  is 
precluded  from  contradicting  the  terms  of  the  bill  of  lading. 

Thus  he  cannot  claim  a  lien  for  more  freight  than  is  reserved 
by  the  bill  of  lading,  against  a  shipper  or  purchaser  who  is  a 
stranger  to  the  charter-party,  and  has  taken  the  bill  of  lading 
without  notice  of  it;  though  by  the  charter-party  itself  the 
owner  may  have  stipulated  for  a  lien  on  all  goods  shipped,  for 
the  whole  charter  freight  (q). 

"  A  hand  fide  indorsee  of  a  bill  of  lading  having  no  notice 
whatever  of  any  charter-party,  or  any  other  freight  to  be  paid 
except  that  which  is  expressed  in  the  bill  of  lading,  and  not 
colluding  with  any  person  to  get  an  advantage  that  he  is  not 
entitled  to,"  is  "  entitled  to  the  goods  on  payment  of  the  freight 
stipulated  in  the  bill  of  lading  "  (r). 

669.  If,  however,  the  bill  of  lading  incorporates  the  terms  of  vfhen  is  lien 

for  chsrtiGr 

the  charter-party,  as  by  using  such  comprehensive  words  as  freight  incor- 
"  paying  freight  for  the  same  goods  and  all  other  conditions  as  po^ated  1 
per  charter-party,"  the  owner's  lien  on  the  goods  for  the  charter 
freight  is  preserved  (s).  On  the  other  hand,  where  the  words 
used  are  "  paying  for  the  said  goods  as  per  charter-party,"  they 
are  read  to  mean,  paying  for  the  particular  goods  at  the  rate 
mentioned  in  the  charter-party.     And  the  further  liens  given 

((?)  Gardner   v.    Trechmann,    (1885)  freight ;  it  does  not  appear  whether  any 

54  L.  J.,  Q.  B.  515  ;  15  Q.  B.  D.  154  ;  bill  of  lading  was  given  to  the  shippers. 
Fry  V.    Chartered'  Mercantile     Bank,  As  to  holder  of  a  respondentia  bond 

(1866)  35  L.   J.,  C.  P.  306;  L.  K.,   1  antecedent  to  shipment,  Cargo  ex  Galam, 

C.  P.  689  ;  Shand  v.  Sanderson,  (1859)  (1863)  83  L.  J.,  Adm.  97  ;  2  Moo.  P.  C, 

28  L.  J.,  Ex.  278  ;  4  H.  &  N.  381  ;  Fos-  (if.  8.)  216. 

ter  V.  Colby,  (1858)  28  L.  J.,  Ex.  81  ;  3  (»•)  Per  Pollock,  C.  B.,  in  Foster  r. 

H.  &  N.  705  ;    Gilkison  «.  Middleton,  Colby,  (1858)  28  L.  J.,  Ex.  p.  86. 
(1857)  26  L.  J.,  C.  P.  209  ;  2  C.  B.  (n.  s.)  (s)  Lamb  o.  Kaselack,  (1882)  19  Sc. 

134 ;  MitcheU  v.  Scaife,  (181^  4  Camp.  L.  R.  336  ;  Porteus  v.  Watney,  (1878)  47 

298;  Paul  v.  Birch,  (1743)  26  E.  K.  771  ;  L.  J.,  Q.  B.  643  ;  3  Q.  B.  D.  223,  534  ; 

2  Atk.  621.    In  this  last  case  the  mer-  Gray  v.  Carr,  (1871)  40  L.  J.,  Q.  B.  257  ; 

chants  shipped  under  contract  with  the  L.  E.,   6   Q.  B.  523.    Cf .  Serraino  r. 

charterer ;   and  it  was  held    that   he  CampbeU,  60  L.  J.,  Q.  B.  303  ;  25  Q.  B. 

could  not  bind  the  goods  for  the  charter  D.  501 ;  (1891)  1  Q.  B.  283. 

3  L  2 
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Sect.  669.  by  the  charter  are  not  preserved  against  those  goods,  if  they 
have  passed  to  third  persons  (t). 

In  Fry  v.  Chartered  Mercantile  Bank  (u),  a  charter  had  been 
made  by  which  the  cargo  was  to  be  delivered  "  on  being  paid 
freight  as  follows  :  the  ship  to  have  a  lien  on  cargo  for  freight, 
3Z.  10s.  sterling  per  ton  of  50  cubic  feet  measured  in  Shanghai,  to 
be  paid  to  the  captain  or  his  agents  on  right  and  true  delivery  at 
the  port  of  discharge  (the  act  of  God,  &c.  &c.  always  excepted),  the 
freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo." 

The  charterers  themselves  shipped  a  quantity  of  tea  as  part 
of  the  cargo,  under  a  bill  of  lading  which  stated  "  Freight  for 

the  said  ,  payable  in  Liverpool  as  pei-  charte7--party,  with 

primage  and  average  accustomed."  They  then  obtained  an 
advance  from  the  defendants  upon  this  bill  of  lading  and  a 
letter  of  hypothecation.  No  copy  of  the  charter-party  was 
shown  to  the  defendants,  nor  did  they  know  its  contents ;  but 
they  were  given  to  understand  that  the  freight  was  70s.  a  ton. 
On  arrival,  all  the  goods  shipped  by  merchants  other  than  the 
charterers  were  delivered  on  payment  of  freight  according  to 
their  bills  of  lading.  This  left  an  unpaid  deficiency  of  the 
■chartered  freight  greater  in  amount  than  the  freight  payable 
on  the  tea,  if  calculated  at  the  70s.  rate.  The  shipowners 
claimed  a  lien  on  the  tea  for  the  balance  of  freight  due  under 
the  charter-party.  Held,  that  they  were  not  entitled  to  it  as 
against  the  defendants ;  for  the  words  in  the  bill  of  lading 
referred  to  the  charter-party  for  the  purpose  of  determining 
the  rate  of  freight  to  be  paid,  and  only  stipulated  for  payment 
at  that  rate  upon  those  goods. 

In  Gardner  v.  Trechmann  (x)  the  bill  of  lading  made  "  freight 
for  the  said  goods  payable  on  delivery,  at  the.  rate  of  22s.  6d.  per 
ton,  &c. ;  "  and  it  contained  the  clause  "  all  extra  expenses  in 
discharging  to  be  borne  by  receivers,  and  other  conditions  as  per 
charter-party,  dated  the  23rd  of  July,  1883."  The  charter-party 
reserved  a  higher  rate  of  freight,  and  gave  a  lien  for  it  expressly ; 
though,  as  it  also  provided  for  payment  of  the  difference 
between  the  chartered  and  bill  of  lading  freights  in  advance, 
it  was  considered,  by  Brett,  M.  E.,  and  Lindley,  L.  J.,  that  the 

(0  Smith  V.  Sieveking,  (1855)  24  L.  J.,  (m)  (1866)  35  L.  J.,  C.  P.  306  ;  L.  B., 

Q.  B.  257  ;  affirmed,  (1856)  5  B.  &  B.  589  ;  1  C.  P.  689. 

Fry  I).  Chartered  Mercantile  Bank,  (1866)  (a;)  (1885)  5i  L.  J.,  Q.  B.  515;  15 

3o  L.  J.,  C.  P.  306  ;  L.  K.,  1  C.  P.  689.  Q.  B.  D.  154. 
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lien  so  given  did  not  apply  to  that  excess.    It  was  held  that  the    Sect.  669. 
lien,  if  any,  for  the  charter-party  freight  was  not  preserved  as 
against  a  consignee  under  the  bill  of  lading. 

Brett,  M.  E.,  said :  "  If  the  right  of  lien  ever  existed  it  was 
ousted  by  the  terms  of  the  bill  of  lading.  There  are  many  cases 
as  to  what  is  brought  into  the  bill  of  lading  by  this  general 
reference  to  the  charter-party.  It  brings  in  only  those  clauses 
of  the  charter-party  which  are  applicable  to  the  contract  con- 
tained in  the  bill  of  lading ;  and  those  clauses  of  the  charter- 
party  cannot  be  brought  in  which  would  alter  the  express 
stipulations  in  the  bill  of  lading.  Here  there  is  an  express 
stipulation  that  the  goods  shipped  are  to  be  delivered  on  pay- 
ment of  a  specific  amount  of  freight ;  and  this  sum  is  fixed  upon 
without  allusion  to  any  other  amount  of  freight.  The  general 
reference  to  the  charter-party  would  bring  in  a  lien  for 
demurrage;  but  it  does  not  allow  a  lien  to  be  brought  in  as 
to  the  freight  payable  under  the  charter-party." 

And  in  Eed  "E"  S.8.  Co.  v.  AUatini (3/),  the  bill  of  lading 
contained  the  words  "  paying  freight  and  performing  all  other 
conditions  and  exceptions  as  per  charter-party  at  the  rate  0^ 
freight  as  per  charter-party  per  ton  of  2,240  lbs.  gross  weight, 
delivered  in  full."  The  freight  payable  under  the  charter-party, 
as  between  shipowner  and  charterer,  was,  by  reason  of  the  cargo 
shipped,  in  effect  a  lump  sum  freight ;  the  charter-party  did, 
however,  contain  a  rate  of  freight  per  ton  delivered,  applicable 
in  events  other  than  those  which  happened.  It  was  held  that 
the  bill  of  lading  holder's  liability  for  freight  was  limited  to 
freight  at  that  rate  on  the  goods  delivered  to  him  :  he  could  not 
be  held  liable  for  any  proportion  of  the  lump  sum  freight  (z). 

670.  These  cases  further  show  that  an  assignee  for  value  of  Notice  of 
the  bill  of  lading,  to  whom  the  contract  in  the  bill  of  lading  has  oharS^party 
passed,  does  not  lose  his  right  to  have  the  goods  free  of  liens  of  "°*  sufficient.. 
the  shipowner,  not  expressly  reserved  in  the  bill  of  lading,  merely 
because  he  has  notice  of  the  existence  of  the  charter-party.     Nor 
because  he  obtains  his  title  from  the  charterer  himself  (a). 

(y)  14  Com.  Ca.  82  ;  (1909)  25  T.  L.  E.  of  the  lump  sum  freight. 

269-  (a)  But  of.  Small  r.  Moates,  (1833)  9 

(2)  It  seems  that  but  for  the  words  Bing.  579 ;  2  M.  &  Scott,  674  ;  Kern  r. 

"at  the  rate  of  freight  as  per  charter-  Deslandes,  (1861)  30  L.  J.,  C.  P.  297  ; 

party,"  each  biU  of  lading  holder  would  10  C.  B.  (N.  s.)  205  ;  2'ost,  s.  673. 
have  been  liable  for  an  apportioned  part 
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Sect.  670.  Where  the  assignee  for  value  takes  only  as  pledgee  his  inde- 
pendence  of  the  charter-party  liens  would  seem  to  depend  upon 
estoppel,  and  therefore  to  depend  upon  absence  of  notice  of  the 
liens.  But  mere  notice  of  the  existence  of  a  charter-party  is  not 
sufficient  to  put  him  on  inquiry. 

In  Chappel  v.  Comfort (6),  Willes,  J.,  said,  that  "If  there  is 
a  bill  of  lading  given  by  the  master,  which  gets  into  the  hands 
of  an  assignee  for  value,  he  is  entitled  to  have  the  goods  delivered 
to  him  upon  his  fulfilling  the  terms  mentioned  in  such  bill  of 
lading,  and  he  is  not  ordinarily  in  practice  bound  to  refer  to  the 
charter-party." 

The  qualification  which  has  sometimes  been  made,  that  the 
indorsee  shall  have  taken  without  notice  of  the  charter-party, 
seems  therefore  to  be  too  stringent.  It  may  perhaps  be  said, 
generally,  that  when  a  shipper  or  an  assignee  of  the  bill  of 
lading  is  not  a  party  to  the  charter-party,  it  is  immaterial  that 
he  knows  of  its  existence ;  or  even  that  he  knows  its  very  terms, 
unless  they  show  that  the  bill  of  lading  has  been  improperly 
issued.  If  the  shipper  or  assignee  has  no  notice  that  the  bill  of 
lading  was  not  authorized,  and  if  it  apparently  falls  within  the 
ordinary  authority  of  the  master  or  person  signing  it,  he  may 
regard  it  as  containing  the  whole  contract  between  himself  and 
the  shipowner,  notwithstanding  any  charter-party  which  may 
exist  (c). 

Bill  of  lading        670a.  This  rule  has  been  carried  somewhat  further  by  the 

sub^chartei-er    j^^g^^nt  of  the  Privy  Council  in  Turner  v.  Goolam  (d),  where 

the  shipper  of  the  goods,  and  holder  of  the  bill  of  lading,  was 

himself  a  sub-charterer  from  the  time-charterers,  and  directed 

what  the  terms  of  the  bill  of  lading  should  be. 

By  the  original  time-charter,  bills  of  lading  were  to  be  signed 
at  any  rate  of  freight  the  charterers  or  their  agents  might  direct ; 
and  owners  were  to  have  a  lien  upon  all  cargoes  for  freight  or 
charter-money  due  under  that  charter.  The  charterers  were 
to  have  the  option  of  sub-letting  the  steamer.  By  a  sub-charter 
to  Goolam,  to  which  the  owners  were  not  parties,  the  right  to 

(J)  (1861)  31  L.  J.,  C.  p.  .58  ;  10  C.  B.  25  T.  L.  R.  i38.     As  to  the  authority  of 

(N.  s.)  802.    And  see  per  Lindley,  L.  J.,  the  master  to  sign  bills  of  lading  giving 

in  Manchester  Trust  <■.  Furness,  (1895)  up  charter-party  liens,  see  s'uj)ra,  ».  161. 

2  Q.  B.  at  p.  545.              •  (d)  7i  L.  J.,  P.  C.  17 ;  (1904)  A.  C. 

(e)  See  The  Draupner,  (1909)  P.  219  ;  826. 
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require  the  master  to  sign  bills  of  lading  was  given  to  the  sub-  Sect.  670a. 
charterer ;  and  he  required  the  master  to  sign  bills  for  his  own 
cargo,  making  freight  upon  it  payable  at  the  loading  port,  in 
effect  to  himself.  This  cargo  was  shipped  by  him  knowing  of 
the  time-charter.  But  it  was  held  that  the  bills  of  lading  were 
contracts  binding  upon  the  owners,  and  prevented  them  from 
exercising  the  lien  for  the  unpaid  hire  ;  except  for  a  sum  which 
was  due  to  the  time-charterers  under  the  sub-charter. 

671.  In  the  same  way  the  liens  given  by  the  charter-party  for  Liens  for  dead 
dead  freight  and  demurrage  cannot  generally  be  maintained  as  dem^un-age^ 
against  shippers,  or  assignees  for  value,  unless  the  bills  of  lading 
expressly  incorporate  those  terms  of  the  charter-party. 

When  the  bill  of  lading  expresses  that  the  consignee  is  to  pay 
"freight  and  all  other  conditions  as  per  charter-party,"  the  con- 
ditions of  paying  the  dead  freight  and  demurrage  due  under  the 
charter  before  getting  delivery  are  brought  in,  and  the  liens  are 
preserved  (e) .  But  if  the  bill  of  lading  merely  provides  that 
freight  shall  be  paid,  or  that  the  goods  shall  be  paid  for,  "  as  per 
charter-party,"  the  lien  given  by  the  charter-party  does  not  attach 
either  for  dead  freight  (/),  or  demurrage  (gr),  as  against  bill  of 
lading  holders  who  are  strangers  to  the  charter-party. 

672.  Where,  however,  the  charter-party  itself  was  made  on  Liens  valid 
behalf  of  the  person  to  whom  the  bill  of  lading  has  been  indorsed,  off^arterer?'' 
though  not  in  his  name,  he  is  bound  by  its  terms,  and  the  liens 

given  by  it  (/i). 

And  so,  too,  if  the  indorsement  of  the  bill  of  lading  has  been 
to  one  who  is  acting  as  agent  for  the  charterer. 

In  Gledstanes  v.  Allen  (i),  part  of  the  cargo  was  consigned  to 
the  plaintiffs  by  the  charterers,  for  sale  on  their  account ;  and 
the  proceeds  were  to  be  set  off  against  bills  which  had  been 

(fl)  Porteusi-.Watney,  (1878)47L.J.,  L.  J.,  Ex.   303;    McLean  v.  Fleming, 

Q.  B.  643  ;  3  Q.  B.  D.  534  ;  Gray  ».  CaiT,  (1871)   L.   E.,  2   H.   L.  (So.)  128,  per 

(1871)  40  L.  J.,  Q.  B.  257 ;  L.  R.,  6  Lord  Chelmsford,  p.  133. 

Q.  B.  522  ;  Wegener  v.  Smith,  (1854)  24  (y)  Chappel    c.    Cjmforl ,   (1861)    31 

L.  J.,  C.  P.  25  ;  15  C.  B.  285.     Cf.  Ser-  L.  J.,  C.  P.  58  ;  10  C.  B.  (N.  s.)  802  ; 

iainof.Campbell,60L.J.,Q.  B.  303;25  Smith    c.   Sieveking,   (1855)  24   L.   J., 

Q.  B.  D.  501  ;  (1891)  1  Q.  B.  283.     As  to  Q.  B.  257  ;  5  E.  &  B.  589. 

personal  liability  of  the  consignee  for  (Ji)  McLean  v.  Fleming,  (1871)  L.  R., 

demurrage  at  the  port  of  loading,  see  2  H.  L.  (Sc.)  128. 

mpm,  88. 160,  637.  (t)  (1862)  12  C.  B.  202. 

(/)  Keiiord    v.   Mondel,    (1859)    28 
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Sect.  672.  drawn  by  the  charterers  upon  the  plaintiffs,  and  accepted  by 
them,  but  not  specifically  against  these  goods.  It  was  held  that 
the  plaintiffs  were  in  the  same  position  as  the  charterers  at  the 
time  of  shipment ;  and  that  so  long  as  the  goods  remained  the 
property  of  the  charterers,  they  were  subject  to  the  charter 
freight. 

In  Kern  v.  Deslandes  (A),  the  goods  were  consigned  to  an  agent 
of  the  charterer  to  whom  he  was  indebted.  It  was  held  that  they 
were  subject  to  the  lien  for  the  charter  freight. 

These  cases  were  approved  and  followed  in  West  Hartlepool 
S.  N.  Co.  V.  Tagart  (l). 

Liens  valid  673.  Further,  the  shipowner  is  not  bound  by  the  terms  of 

^ht^^-  if  bill  ^  ^^^^  °^  lading  in  the  hands  of  a  shipper,   or  his   agent,  to 

of  lading  not    the  prejudice  of  the  charter-party  liens,  if  that  bill  of  lading 

and  shipper      was  given  without   authority,  and  under  circumstances  which 

fnl^red.'^^^'^   should  have  put  the  shipper  upon  inquiry.     And  the  same  is 

probably  true   as  against  an    assignee    who    has    taken    the 

goods  and  bill  of  lading  from  one  who  has  shipped  under  such 

circumstances. 

In  Small  v.  Moates  (m),  a  ship  was  chartered  to  one  Wilkinson, 
who  was  appointed  master  of  her,  for  a  round  voyage,  upon  which 
he  was  to  take  such  cargoes  as  he  chose.  He  was  to  pay  freight 
for  the  "  use  or  hire  "  of  the  ship  at  a  certain  rate  per  registered 
ton  per  month,  by  agreed  instalments.  The  owner  was  to  have  a 
lien  upon  the  loading  of  the  ship  for  all  arrears  of  freight  to 
become  due  under  the  charter,  and  for  certain  other  payments. 
Wilkinson  received  cargo  from  shippers  for  the  return  voyage ; 
but  not  being  able  to  fill  up,  he  bought  and  shipped  some  rice  and 
saltpetre  on  his  own  account ;  and  to  enable  him  to  pay  for  them 
he  obtained  an  advance  from  Boyd,  Beeby  &  Co.,  of  Calcutta, 
upon  the  security  of  the  goods.  By  agreement  with  them  he 
signed  bills  of  lading,  which  made  the  goods  deliverable  to  his 
own  order  or  assigns  on  payment  of  a  nominal  freight ;  and  he 
delivered  these  to  Boyd,  Beeby  &  Co.  They  appear  to  have  had 
no  notice  of  the  charter-party.  The  question  was  whether  holders 
of  these  bills  of  lading,  who  acted  as  agents  for  Boyd,  Beeby  & 
Co.,  could  demand  possession  of  the  rice  and  saltpetre,  free  of  the 

(4)  (1861)  30  L.  J.,  C.  P.   297 ;   10      18  T.  L.  B.  359. 
C.  B.  (N.  s.)  205.  (H()  (1833)  9  Bing.  57i  ;  2  M,  &  Scott, 

(0  (1903)  19  T.  L.  K.  251 ;  reversing      674. 
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charter-party  lien,  on  payment  of  a  reasonable  freight  upon  those    Sect.  673. 
goods.    It  was  held  that  the  shipowner  was  entitled,  as  against 
them,  to  the  lien  given  by  the  charter-party  for  the  freight,  and 
other  payments  (n). 

(n)  Tindal,  C.  J.,  giving  the  judgment 
of  the  Court,  said  : — "  That  a  shipper 
putting  his  goods  on  hoard  the  ship,  as 
a  general  ship,  upon  the  faith  of  a  bill 
of  lading  signed  by  a  person  whom  the 
owner  has  allowed  to  bear  the  character 
of  master,  would  be  entitled  to  receive 
his  goods  at  the  end  of  the  voyage  upon 
payment  of  the  freight  reserved  by  the 
bill  of  lading,  may  be  readily  admitted, 
as  well  upon  the  reasonableness  of  the 
proposition  itself,  as  upon  the  authority 
of  the  decided  cases  referred  to  by  the 
plaintiifs  in  the  course  of  the  argument. 
No  question,  however,  arises  in  this 
case,  as  to  goods  the  property  of  third 
persons,  originally  loaded  by  them  on 
board  the  ship ;  all  such  goods  having 
been  duly  delivered,  so  far  as  appears, 
to  the  consignees,  or  the  indorsees  of  the 
bills  of  lading.  But  the  present  case  is 
reduced  to  the  single  inquiry,  whether, 
under  the  circumstances  stated  in  the 
special  case,  the  rights  of  the  plaintiffs 
with  respect  to  these  goods  are  the  same 
(as  contended  for  them)  as  the  rights  of 
an  indorsee  for  a  valuable  consideration 
of  a  bill  of  lading  giving  to  a  shipper, 
who  has  loaded  his  goods  on  board  the 
ship,  as  a  general  ship,  and  without 
notice  of  any  agreements  between  the 
charterer  and  the  owner  of  the  ship  : 
and  we  are  of  opinion  that  the  rights  of 
the  plaintiffs  are  not  the  same  with  the 
rights  of  shipper's  under  the  circum- 
stances above  supposed. 

"  In  the  present  case  the  rice  and  salt- 
petre were  purchased  by  Wilkinson,  the 
master  of  the  ship,  and  shipped  by  him 
as  dead  freight  on  his  own  account  in 
January,  1828.  From  the  moment  these 
articles  were  loaded  on  board,  the  lien 
of  the  defendant  attached  upon  them  for 
the  freight  and  other  payments,  due  to 
him,  under  the  express  contract  con- 
tained in  the  charter-party.  If  the 
master  had  sold  this  cargo  of  rice  and 
saltpetre  to  a  third  person,  but  still 
retained  it  in  his  possession  on  board 


the  ship,  to  be  carried  to  London,  it  is 
difficult  to  state  the  principle  upon 
which  this  lien,  once  vested  in  the  ship- 
owner, should  have  become  divested 
from  him  by  such  sale.  Where  goods 
are  put  on  board  a  general  ship  under 
a,  bill  of  lading,  and  the  owner  of  the 
ship  has  by  the  charter-party  reserved 
to  himself  a  lien  upon  the  goods  laden 
on  board  the  ship,  for  his  freight  due 
under  the  charter-party,  he  has  such 
lien  to  the  extent  of  the  freight  due  for 
these  particular  goods  under  the  bill  of 
lading,  whether  the  goods  remain  the 
property  of  the  same  person  during  the 
voyage,  or  are  sold,  before  delivery,  to  a 
stranger  ;  or,  in  other  words,  the  extent 
of  the  shipowner's  lien  remains  un- 
altered, whether  the  bill  of  lading  is 
indorsed  to  a  third  person  for  a  valu- 
able consideration,  or  the  goods  are 
deliverable  to  the  original  consignee. 
And  upon  the  same  principle  it  would 
seem  to  follow  that  if  the  lading  of  the 
ship  belongs  to  the  charterer,  and  such 
lading  is  subject  to  the  shipowner's  lien 
for  the  freight,  reserved  by  the  charter- 
party,  such  lading,  if  it  be  sold  by  the 
charterer  after  it  is  put  on  board,  would 
pass  to  the  purchaser,  subject  to  the  lien 
which  the  shipowner  had  before  the  sale.' ' 
(This  passage  does  not  seem  to  be  in 
accord  with  the  later  decisions.)  "  It  has 
been  urged  in  argument,  that  this  con- 
struction throws  a  considerable  hardship 
on  Boyd,  Beeby  &  Co.,  who  acted  in 
ignorance  of  the  existence  of  any  charter- 
party,  or  of  the  reservations  thereof. 
But  it  seems  a  suflBcient  answer,  that  a 
very  little  inquiry  on  their  part  would 
have  been  sufficient  to  enable  them  to 
discover  the  rights  of  the  shipowner 
reserved  by  the  charter-party.  It  was 
surely  no  more  than  what  common 
attention  to  their  own  interest  required, 
to  make  some  inquiry  as  to  the  terms  on 
which  the  master's  goods  were  to  be 
carried,  before  they  advanced  money 
on  the    security  of   the  goods:    more 


890  THE  DELIVERY. 

Sect.  674.        674.  In  Faith  v.  East  India  Co.  (o),  a  ship  had  been  chartered 
Liens  valid  if   to  one  Gooch,  on  behalf  of  himself  and  one  Sivrac,  who  was 
couSd  with   appointed  master  of  her  for  the  voyage.     The  freight  was  at  a 
charterer.        certain  rate  per  ton  for  the  voyage,  payable  partly  on  sailing  out- 
wards, and  the  remainder  on  delivery  of  the  homeward  cargo. 
The  outward  cargo  shipped  by  the  charterers  was  consigned  to 
Colvins  &  Co.,  at  Calcutta,  as  agents  for  Bazett  &  Co.,  merchants 
in  London,  who  had  made  advances  to  the  charterers.    The  ship 
also  was  consigned  to  Colvins  &  Co.,  and  they  had  notice  of  the 
charter-party. 

At  Calcutta,  Sivrac  gave  up  the  command  of  the  ship,  and 
Colvins  &  Co.  concurred  with  him  in  appointing  another  master. 
They  put  her  up  as  a  general  ship,  and  a  homeward  cargo  was 
shipped  by  various  merchants,  from  whom  bills  of  exchange  were 
taken  for  the  freight,  made  payable  to  Bazett  &  Co.  after  delivery 
of  the  goods.  And  bills  of  lading  for  these  shipments  were  signed 
by  the  master,  making  them  deliverable  on  payment  of  freight 
"agreeable  to  freight  bill."  This  was  contrary  to  the  instructions 
which  had  been  given  by  the  shipowner  to  Sivrac. 

Colvins  &  Co.  also  shipped  some  goods  which  they  bought  on 
account  of  the  charterers,  and,  by  arrangement,  consigned  them 
under  bills  of  lading  to  Bazett  &  Co.,  to  whom  the  charterers 
were  still  indebted. 

On  the  ship's  arrival,  the  shipowner  claimed  liens  on  the  goods 
shipped  by  the  other  merchants  for  the  freights  payable  in 
respect  of  these  goods ;  and  upon  what  had  been  shipped  by 
Colvins  &  Co.  for  the  whole  charter-party  freight  remaining 
unpaid.    He  was  held  entitled  to  these  liens  {-p). 

partioulaiiy  when  the  very  form  of  the  Goooh  can,  by  a  collusive  bargain  with 

bill  of  lading,  signed  by  Wilkinson  as  Colvins  &  Co.  and  other  third  persons, 

master,  by  which  he  appears  to  be  also  permit  them   so  to  ship  goods   as  to 

the  shipper  of  the  goods,  and  to  make  deprive  the  owner  of  his  lien.    It  is 

them  deliverable  to  his  own  ortler  on  not  necessary  to  decide  what  efiect  the 

payment  of  certain  freight,  w)a«ca?cMZa«e(Z  payment  of  the  freight,  if  made  before 

to  pruvolie  some  inquiry  as  to  the  exact  the  goods  were  laden  on  board  in  the 

relation  in  which  Wilkinson  stood  with  East  Indies,  would  have  had.    If  such 

respect  to  the  ship."  an  event  had  happened,  which,  however, 

(«)  (1821)  4  B.  &  Aid.  630.     Cf.  Cam-  is    not    very    probable,    perhaps    the 

pion  c.  Colvin,  (1836)  5  L.  J.,C.  P.  317  ;  owner's  lien  for    freight    might   have 

3  Bing.  N.  C.  17.  been  thereby  defeated.    But  in  this  c.ise 

{]))  Abbott,  C.  J.,  said  :  ■■  By  the  very  the  freight  has  not  so  been  paid,  and  the 

terms  of  this  charter-party,  the  freight  only  question  is,  wliether  this  bargain 

was  to  be  paid  on  the  delivery  of  the  to  receive  the  freight  by  freight  bills 

goods.     Then  the  question  is,  whether  made  between  Gooch  and  Sivrac  and 
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In  Reynolds  v.  Jex  {q),  the  ship  was  chartered  for  a  voyage  out  Sect.  674. 
to  Shanghai  and  home,  at  a  lump  freight  of  3,000L  :  payable 
l,500i.  on  discharge  of  the  outward  cargo,  and  1,500L  on  dis- 
charge of  the  return  cargo.  Bills  of  lading  were  to  be  signed  at 
any  rate  of  freight  without  prejudice  to  the  charter.  At  Shanghai 
the  master,  requiring  funds,  obtained  an  advance  on  account  of 
the  charter-party  from  the  charterers'  agents  there,  upon  the 
condition  that  the  ship  should  take  home  certain  cargo  shipped 
by  them  under  bills  of  lading  making  the  freight  payable  to  their 
agents  at  the  port  of  discharge.  Accordingly. bills  of  lading  were 
given  by  the  master  in  that  manner,  making  the  freight  payable  to 
the  plaintiffs  at  Liverpool.  These  bills  of  lading  were  sent  to  the 
plaintiffs,  together  with  the  charter-party ;  and  on  arrival  they 
claimed  to  have  the  goods  free  of  freight,  on  the  ground  that  that 
was  payable  to  themselves.  The  amount  of  freight  due  on  the 
bills  of  lading  was  981L  9s. ;  the  balance  of  the  charter-party 
freight,  after  deducting  the  advance,  was  1,040L  lis.  9ci.  It  was 
held  that  the  shipowner  still  had  a  lien  on  the  cargo  for  the 
balance  of  the  charter  freight.  The  master  had  no  authority  to 
give  bills  of  lading  which  made  the  freight  payable  to  third 
persons,  and  thus  give  up  the  owner's  lien. 

In  The  Canada  (r)  the  master  had,  without  authority,  signed  a 
bill  of  lading  for  goods,  making  the  freight  on  them  payable  at 
the  port  of  loading,  where  it  was  received  by  the  charterer.  Sir  P. 
Jeune  held  that  the  shipowners  were  entitled  to  a  lien  for  the 
amount  of  freight  named  in  the  bill  of  lading ;  the  charter  freight 
being  unpaid. 

675.    The  general  result  seems  to  be,  that  where  the  master  or  Summary, 
agent  of  the  shipowner  gives  a  bill  of  lading  which  does  not  so 

Colviiis&  Co.  (the  latter  being  acquainted  vins  &  Co.,  for  Gooch  and  Sivrac,  are  in 

with  the  terms  of  the  original  charter-  a  different  situation.     I  am  of  opinion 

party)  can  be  allowed  to  have  effect,  so  that,  as  between  these  parties,  those  are 

as  to  deprive  the  owner  of  his  lien.    If  to  be  considered  as  the  goods  of  Gooch 

it  could  succeed,  a  gross  fraud,  as  it  and  Sivrac,  and  in  that  case  they  are 

seems  to  me,  would  be  practised.  liable  to  the  lien  of  the  owner  of  the 

.           *            *            *            ,  ship  to  the  full  extent  of  the  freight  due 

I  thinls,  therefore,  that  the  owner  of  the  on  the  charter-party." 

ship  was  entitled  to  a  lien  upon  the  (^)  (1865)  34  L.  J.,  Q.  B.  251 ;  7  B.  & 

goods  put  on  board  by  the  different  S.  86. 

shippers  abroad  to  the  extent  of  the  (r)  (1897)  13  T.  L.  E.  238  ;  mi>ra, 

freight  due  upon  each  of  those  consign-  s.  161. 
ments.    The  goods  purchased  by  Col- 
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Sect.  675.  incorporate  the  terms  of  the  charter-party  as  to  make  the  hen& 
given  by  the  charter-party — whether  for  freight,  dead  freight,  or 
demurrage — part  of  the  bill  of  lading  contract,  then  those  liens 
cannot  be  maintained, 

(1)  As  against  strangers  to  the  charter-party  who  have  shipped 

under  the  bill  of  lading ;  or 

(2)  As  against  assignees  for  value  of  the  bill  of  lading,  whether 

from  the  charterers,  or  from  strangers  to  the  charter- 
party  ; 
even  though  they  had  notice  of  the  existence  of  the  charter-party; 
unless  the  master  had  not  authority  to  give  the  bill  of  lading, 
and  they  had  notice  of  that ;  or  unless  they  were  put  upon  inquiry, 
and  that  would  have  shown  the  absence  of  authority. 

Are  the  ^"^^^  ^^  ^^^^  ^"-  ^ij^ch  (s).  Lord  Hardwicke  held  that,  though 

charter-party    the  charterers  could  bind  the  goods  for  the  freight  agreed  to  be 

liens  valid  i        i 

against  goods    paid  upon  them,  they  could  not  bind  them  to  answer  the  charter 

agreement'  ^^  freight.     The  facts  of  that  case  are  not  very  distinctly  reported. 

with  char-  rjij^g  shipping  agreement  appears  to  have  been  made  with  the 
charterers  ;  and  no  bill  of  lading  is  mentioned.  Also  it  does  not 
appear  whether  the  shippers  knew  of  the  charter.  But  where  a 
shipper  knows  he  is  dealing  with  a  charterer  of  the  ship,  and 
obtains  no  bill  of  lading  or  undertaking  at  all  from  the  ship- 
owner or  his  agents,  it  would  seem  that  he  impliedly  authorizes 
the  charterer  to  subject  the  goods  to  the  terms  of  the  charter- 
party  (t).  And,  even  when  the  shipper  had  no  such  notice,  it 
may  be  that  by  omitting  to  require  a  bill  of  lading  from  the 
master,  or  other  agent  of  the  ship,  he  would  be  precluded  from 
saying  that  he  had  not  authorized  the  charterer  to  ship  under 
the  charter-party  [u). 

Charterers  sometimes  fill  up  the  ship  with  goods  of  other 
persons,  to  whom  they  give  bills  of  lading  or  other  acknowledg- 
ments ;  they  themselves  taking  bills  of  lading  from  the  master 
for  the  whole  cargo.  If  goods  so  shipped  do  not  become  bound 
by  the  charter-party  liens,  a  great  opportunity  for  fraud  on  the 
shipowner  seems  to  be  open.  The  shipper  in  such  a  case  might 
have  protected  himself  by  requiring  a  bill  of  lading  from  the 

(s)  (1743)  26  E.  E.  771  ;  2  Atk.  621  ;  (1889)  27  Sc.  L.  E.  148 ;  17  Sess.  Ca. 

Abbott  (6th),  171.  {4th),  167. 

(0  Eallir.PaddingtonS.S.  Co.,  (1900)  (»)  CI  per  Burrongh,  J.,  Christie  r. 

5  Com.  Ca.  124.     Cf.  Delaurier  v.  Wyllie,  Lewis,  (1821)  2  B.  &  B.  p.  441. 
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master,  and  might  have  refused  to  take  one  which  incorporated    Sect.  676. 

the  terms  of  the  charter-party,  if  he  had  not  previously  agreed 

to  come  under  those  terms  (x).    But  the  master  may  well  have 

been  unable  to  distinguish  the  goods  of  such  a  shipper  from 

those  of  the  charterer ;  and  so  have  been  unable  to  protect  the 

shipowner. 

In  The  Stornoway  (y),  a  vessel  which  worked  as  a  regular 
trader  between  Lowestoft  and  London  had  been  chartered  by 
her  owners  to  Thompson  &  Co.  at  a  certain  rate  per  month  ;  and 
the  charter  provided  that  the  owners  should  have  a  lien  on  the 
cargo  and  freight  for  arrears  of  the  hire.  The  owners  paid  the 
master  and  crew,  and  apparently  worked  the  ship ;  but  Thomp- 
son &  Co.  advertised  her  in  their  own  names.  The  plaintiff 
shipped  goods  in  her  at  Lowestoft  for  London,  in  ignorance  of 
the  charter-party,  under  an  arrangement  he  had  before  made 
with  the  master  that  his  goods  should  be  carried  at  a  certain 
rate  of  freight.  He  did  not  receive  any  bill  of  lading  ;  but  the 
agent  of  the  steamer  at  Lowestoft  (Thompson  &  Co.'s  clerk)  gave 
him  a  receipt  for  the  goods.  On  arrival  at  London  the  goods 
were  detained  by  the  owners  for  arrears  of  the  hire  under  the 
charter-party,  Thompson  &  Co.  having  failed.  Sir  E.  Phillimore 
held  that  their  claim  to  a  lien  could  not  be  sustained. 

In  Tharsis  Sulphur  and  Copper  Mining  Co.  v.  Culliford.(«),  a 
ship  had  been  chartered  to  Malcolm  &  Co.  for  twelve  months  at 
a  certain  sum  per  month,  the  owner  to  have  a  lien  on  the  cargo 
and  freight  for  arrears  of  hire.  Malcolm  &  Co.  sub-chartered  the 
vessel  to  the  plaintiffs  for  a  voyage  to  Spain,  and  she  proceeded 
there  and  took  on  board  a  cargo  from  them.  After  it  had  been 
put  on  board  the  captain  required  that  the  bills  of  lading  should 
contain  a  stipulation  for  payment  of  freight  as  per  the  original 
charter,  and  that  was  inserted  under  protest.  It  was  held  that 
the  owner  was  not  entitled  to  a  lien  on  the  cargo  for  the  arrears 
of  hire  under  that  charter.  The  goods  had  been  taken  on  board 
under  the  sub-charter,  and  after  that  it  was  too  late  to  insist  on 
the  terms  of  the  other. 

677.  In  order  to  maintain  his  lien  the  shipowner  must  keep  Shipowner 

(a)  Peek  V.  Larsen,  (1871)  40  L.  J.,  imperfectly  reported.    Apparently  the 

Ch,  763 ;  L.  E.,  12  Eq.  378.  shippers  had  no  notice  of  the  original 

(y)  (1882)  51  L.  J.,  Adm.  27  ;  i  Asp.  charter  until  after  the  cargo  was  shipped. 

M.  C.  529.  Cf.  Ealli  r.  Paddington  S.S.  Co.,  (1900) 

(2)  (1878)  22  W.  E.  46.    The  case  is  5  Com.  Ca.  124  ;  mpra,  s.  58. 
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Sect.  677. 

must  keep 
possession  of 
goods. 


Lien  may  in 
some  cases 
revive  on 
regaining 
possession. 


possession  of  the  goods,  either  in  his  own  hands  or  in  the  hands 
of  his  agents.  Even  if  he  parts  with  them  to  another  who  acts 
on  his  instructions,  but  in  such  a  way  as-  to  give  the  right  of 
possession  to  that  other,  as  against  himself,  the  hen  will  be 
terminated.  Thus  it  is  competent  to  the  master  to  land  the 
goods,  and  still  preserve  the  lien,  by  placing  them  in  a  warehouse 
over  which  he,  or  the  agent  of  the  ship,  has  exclusive  control. 
But  if  he  puts  them  into  the  warehouse  of  an  independent 
person,  who  thereby  acquires  an  independent  lien  for  ware- 
housing charges,  it  seems  that  the  shipowner's  lien  is  lost ;  even 
though  the  warehouseman  undertakes  not  to  deliver  to  the 
consignee  without  being  paid  the  freight  (a). 

It  has  been  held  by  the  Court  of  Appeal  in  New  York,  that 
where  the  shipowner  warehouses  the  goods  in  the  warehouse  of  a 
stranger,  contrary  to  the  contract,  he  thereby  puts  an  end  to  hia 
lien  for  freight.  But  that  where  the  consignee  is  in  default,  in 
not  receiving  the  goods,  the  shipowner  may  store  them,  either  in 
his  own  warehouse  or  in  his  own  name  in  the  warehouse  of  a 
stranger,  without  losing  his  lien.  The  creation  of  a  further  lien 
for  warehouse  charges,  made  necessary  in  such  a  case  by  the 
default  of  the  owner  of  the  goods,  was  held  not  to  affect  the 
shipowner's  lien  (b). 

Where  the  shipowner  is  required  by  law  to  land  and  warehouse 
the  goods  in  a  particular  place,  the  lien  will  continue  while  they 
are  so  deposited.  As  they  are  taken  out  of  his  hands  by  operation 
of  law,  the  law  preserves  the  charge  for  him  (c). 

Also,  as  we  have  seen  (d),  a  shipowner  is  able,  under  the 
Merchant  Shipping  Act,  1894,  in  ports  of  the  United  Kingdom^ 
to  land  goods  and  warehouse  them  subject  to  a  stop  for  freight, 
which  takes  the  place  of  his  lien. 

678.  If  the  goods  have  been  merely  placed  in  a  warehouse 
pending  a  delivery  to  the  consignee,  even  though  the  lien  may 
be  for  the  time  lost,  it  seems  that  it  will  revive  and  re-attach 
upon  the  shipowner's  retaking  possession  of  the  goods  (e). 

But  that  is  not  so  when  the  goods  have  been  parted  with,  with 

157,  at  p.  163. 

((f)  S.  475. 

(«)  See  Levy  c.  Barnard,  (1818)  8 
Taun.  149 ;  2  Moore,  34 ;  Gunn  v. 
Bolckovy,  (1875)  44  L.  J.,  Ch.  732  ;  L.  E., 
10  Ch.  491. 


(a)  See    Mors-le-BIanch    v.    Wilson, 

(1873)  42  L.  J.,  C.  P.  70  ;  L.  K.,  8  C.  P. 
227. 

(J)  Western  Transp.  Co.    r.   Barber, 

(1874)  56  N.  Y.  444. 
(c)  Wilson  T.  Kymer,  (1813)  1 M.  &  S. 
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the  intention  of  making  delivery  to  their  owner ;   or  of  finally    Sect.  678. 
parting  with  the  control  over  them  (/).    Unless,  indeed,  they 
were  obtained  from  the  shipowner  by  fraud  (g). 

679.  The  shipowner  may  lose  his   lien  by  conduct  which  is  Lien  may  be 
inconsistent  with  its  continuance  (/«).    For  example,  by  taking  a  sStenlcon"'^' 
bill  of  exchange  for  the  freight,  payable  at  a  future  date(i).  '^"'=*- 
Where  the  freight  was  payable  by  good  and  approved  bills,  and 
objection  was  taken  by  the  shipowners  to  one  of  the  bills  given, 

still  the  lien  was  lost  upon  their  negotiating  the  bill  objected 
to  (fc).  Abbott,  G.  J.,  said  he  considered  the  negotiation  amounted 
to  approbation  of  the  bill. 

If,  however,  the  bill  be  dishonoured  at  maturity,  before  the 
goods  have  been  delivered,  the  lien  will,  it  seems,  revive  (I). 

In  the  same  way  the  lien  is  lost  if  the  shipowner  causes  the 
goods  to  be  taken  in  execution  and  sold  at  his  own  suit  (m).  He 
thereby  gives  up  possession  to  the  sheriff.  Or,  again,  it  may  be 
waived,  and  lost,  by  the  shipowner  claiming  to  retain  the  goods 
upon  some  different  ground,  and  not  under  the  lien  («). 

680.  When  the  shipowner  claims  to  retain  the  goods  on  the  Tender  may 
ground  that  he  has  a  lien  on  them  for  more  than  the  freight, 

e.g.,  for  dead  freight  also,  the  consignee  is  not  relieved  from  the 
necessity  of  paying  the  freight  before  being  entitled  to  the  goods, 
although  that  further  lien  may  be  claimed  improperly  (o).  He 
ought,  therefore,  to  tender  the  freight. 

But  the  need  for  this  tender  may  be  waived.  If  the  ship- 
owner's conduct  is  such  as  to  show  that  a  tender  of  the  freight 

(/)  Sweet  v.  Pym,  (1800)  1  East,  4  ;  (3rd),  p.  813. 

Hartley  o.  Hitchcock,  (1816)  1  Stark.  (m)  Jacobs  v.  Latonr,  (1828)  6  L.  J. 

*08.  (0.  s.),  C.  P.  243  ;  5  Bing.  130  ;  2  M.  & 

(y)  Wallace  v.  Woodgate,  (1824)  E.  &  P.  201. 

M.  193  ;  1  C.  &  P.  575.  (n)  Boardman  v.  Sill,  (1809)  1  Camp. 

(/O  See  Fisher  on  Mortgages  (4th),  409,  n.  ;  Dirks  v.  Richards,  (1842)  Gar, 

S8. 1814—1316.  &  M.  626 ;  4  Man.  &  G.  574  ;  5  Scott 

(i)  Hewison  r.  Guthrie,  (1836)  5  L.  J.,  N.  E.  534.    But  see  White  v.  Gainer, 

C.  P.  283  ;  2  Bing.  N.  C.  755  ;  Byles  on  (1824)  2  L.  J.  (o.  s.),  C.  P.  101  ;  2  Bing. 

Bills  (13th),  p.  391.  23  ;  9  Moo.  41  ;  1  C.  &  P.  324. 

(*)Homcastle  v.  Farran,  (1820)    3  (o)  Scarfe  r.  Morgan,  (1838)  7  L.  J., 

B.&  Aid.  497  ;  2  Stark.  590  ;  Bunneyu.  Ex.  324  ;  4  M.  &  W.  270  ;  1  H.  &  H. 

Poyntz,   (1833)  2  L.  J.,  K.  B.  55  ;   4  292  ;  Allen  v.  Smith,  (1862)  31  L.  J., 

B.&Ad.  568;  1  N.  &  M.  229.  C.  P.  306;  12  C.  B.  (n.  s.)  638.    Cf. 

(0  Gunn  V.  Bolckow,  (1875)  44  L.  J.,  Ashmole  t:  Wainwright,  (1842)  11  L.  J.,. 

Ch.  732;  L.  E.,  10  Ch.  491  ;  Byles  Q.  B.  79  ;  2  Q.  B.  837;  2  G.  &  D.  217. 
on  Bills  (13th),  p.  392  ;  Benj.  on  Sale 
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Sect.  680.  alone  would  be  insufficient,  the  right  of  the  cargo  owner  to  sue 
him  for  conversion  and  detention  is  complete  though  no  tender 
has  been  made  (p). 

And  that  may  be  so,  although  it  may  appear  that  the  consignee 
was  not  willing  to  pay  all  the  sums  for  which  the  owner  was  law- 
fully entitled  to  a  lien  on  the  goods.  Thus  in  The  Norway  (g) 
the  master  had  claimed  too  much  freight,  while  the  owners  of  the 
cargo  sought,  without  justification,  to  deduct  certain  claims  from 
the  freight ;  yet  it  was  held  that  they  might  recover  damages 
against  the  shipowner  for  not  delivering,  without  having  tendered 
what  was  due,  on  the  ground  that  the  demand  of  the  master  was 
so  made  as  to  amount  to  an  announcement  that  it  would  be 
useless  to  tender  any  smaller  sum. 

Dr.  Lushington  further  laid  it  down  in  that  case(r)  that  the 
master  ought  to  produce  all  papers  necessary  to  enable  the  con- 
signee to  calculate  the  amount  to  be  tendered ;  and  that  if  this 
be  not  done  the  consignee  is  not  to  be  prejudiced  by  a  failure  to 
tender. 

681.  In  Christie  lu  Lewis  (s),  it  was  held  that  the  owner's  lien 
for  the  charter-party  freight,  as  against  the  charterer,  was  not 
lost  upon  his  delivering  the  cargo  to  -the  consignees  under  the 
bills  of  lading  which  had  been  given  for  it.  The  owner  had 
collected  the  freights  reserved  by  the  bills  of  lading  from  the 
consignees,  and  it  was  held  that  he  was  entitled  to  retain  those 
monies  towards  payment  of  the  charter  freight. 

682.  The  question  whether  the  shipowner's  lien  for  the  freight 
is  terminated  upon  the  contract  becoming  impossible  of  perform- 
ance has  been  very  little  considered  in  our  Courts.  It  seems 
clear  that  under  some  circumstances  that  must  be  so ;  for 
instance,  where  the  ship  has  been  wrecked,  and  the  shipowner 
has  no  means,  or  no  intention,  of  carrying  the  cargo  on  to  its 
destination  (t).    On  the  other  hand,  the  mere  fact  that  the  exact 

306. 

()•)  The  Norway,  (1864)  12  L.  T.  at 
p.  61. 

(s)  (1821)  2  B.  &  B.  410  ;  5  Moo.  211. 
Of.  Wehner  v.  Dene  S.S.  Co.,  74  L.  J., 
K.  B.  550  ;  (1905)  2  K.  B.  92  ;  10  Com. 
Ca.  139  ;  21  T.  L.  B.  339. 

(i)  Nelson  ii.  Association  for  Pro- 
tection of  Commercial  Interests,  (1874) 
43  L.  J.,  C.  P.  218. 


Lien  for 
charter 
freight  not 
lost  by  de- 
livering and 
<!ollecting 
freight  under 
hills  of  lading. 


EfEect  of  lien 
where  per- 
formance of 
the  contract 
becomes 
Impossible. 


Cp^  The  Norway,  (1865)  16  E.  E.  92  ; 

12  L.  T.  57  ;  13  L.  T.  50  ;  3  Moo.  P.  C. 
(N.  S.)  245  ;  Br.  &  L.  226,  404  ;  Kerford 
V.  Mondel,  (1859)  28  L.  J.,  Ex.  303  ; 
Jones  t.  Tarleton,  (1842)  11  L.  J.,  Ex. 
267  ;  9  M.  &  "W.  675. 

(j)  (1865)  16  E.  R.  92  ;  12  L.  T.  57  ; 

13  L.  T.  50  ;  3  Moo.  P.  C.  (N.  s.)  245  ; 
Br.  &  L.  226,  404.  Cf.  The  Energie, 
(1875)  44  L.  J.,  Adm.  25  ;  L.  R.,  6  P.  C. 
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performance  of  the  contract  has  for  the  time  become  impossible    Sect.  683. 
will  not  put  an  end  to  the  lien,  if  another  mode  of  substantially 
performing  the  contract  is  open  to  the  parties.     And  if  the  ship- 
owner tranships  the  goods,  he  may  perhaps  exercise  the  lien 
through,  or  transfer  it  to,  the  owner  of  the  other  ship  (u). 

In  The  Teutonia  (x),  a  Prussian  vessel  under  charter  had  been 
ordered  by  the  charterer  to  discharge  at  Dunkirk ;  but  war  had 
broken  out  between  Prance  and  Germany  after  the  order  was 
given,  and  it  thus  became  illegal  and  practically  impossible,  for 
her  to  go  there.  She  was  therefore  taken  to  Dover.  But  the 
master  refused  to  deliver  the  cargo  to  the  charterers  at  that  place 
unless  they  paid  the  freight.  The  charter-party  provided  that  the 
discharge  might  be  at  any  safe  port  in  Great  Britain,  or  on  the 
Continent  between  Havre  and  Hamburg.  It  was  held  that 
the  contract  was  not  dissolved  by  the  impossibility  of  delivering 
the  cargo  at  Dunkirk,  and  that  the  shipowner  had  not  lost  his 
chartered  freight,  nor  his  lien  for  it. 

683.  The  general  rule  of  law  is,  that  one  who  has  a  lien  on   Expenses  of 
goods,  and  incurs  expenses  in  keeping  them  in  order  to  preserve  Preserving 
that  lien,  is  not  entitled  to  claim  those  expenses  from  the  owner  of  recoverable, 
the  goods  (y).     So  that  a  shipowner  is  not  necessarily  entitled  to 
charge  the  consignee  of  goods  with  the  warehousing  charges,  or 
other  expenses  he  may  have  incurred  in  preserving  his  lien. 

But  where  goods  are  in  a  bailee's  hands,  under  a  contract  which 
requires  the  bailor  to  pay  for  the  place  in  which  they  are  lodged 
according  to  the  time  they  remain  there,  it  seems  that  the  bailee 
may  charge  for  the  whole  time  during  which  the  goods  remain, 
although  that  may  be  prolonged  by  his  claims  to  a  lien  for  charges 
under  the  contract  (z).  And  thus  it  would  seem  that  where  a 
shipowner  reasonably  keeps  cargo  on  board  to  preserve  his  lien  for 
freight,  &c.,  he  may  claim  demurrage  during  the  detention ;  or 
time-freight,  where  the  ship  is  under  a  time-charter  (a). 

(m)  See  per  Cockburn,  G.  J.,  in  Mat-  (z)  See   Kex    v.    Humphrey,    (1825) 

thews  c.  Gibbs,  (1860)  30  L.  J.,  Q.  B.  M'Clel.    &   Y.   173.     In   Somes'  case, 

55,  p.  63.             '  «Mpra,  tbe  claim  was  by  a  sbipwright  for 

(»)  (1872)  41  L.  J.,  Adm.  57  ;  L.  E.,  dock  rent  during  the  detention  by  him 

i  P.  C.  171 ;  aflBrming,  L.  R.,  3  A.  &  B.  of  the  ship,  under  a  lien  for  the  price  of 

394 ;  cited  sujira,  s.  240.  the  repairs.     These  had  been  done  under 

iy)  Somes  V.  British  Empire  Shipping  a  contract  for  a  lump  sum.    No  grounds 

Co.,  (I860)  27  L.  J.,  Q.  B.  397  ;  28  L.  J.,  for  inferring  a  contract  to  pay  dock 

Q.  B.  220  ;  30  L.  J.,  Q.  B.  229  ;  8  H.  L.  rent  could  be  found. 

C.  338  ;  E.  B.  &  E.  353.  (a)  In  Mbller  v.  Young,  (1855)  (24 

C— 0.  3  M 
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Sect.  683.  Further,  the  consignee  is  bound  by  the  contract  to  take  delivery 
Except  as  in  the  agreed  time,  or  with  reasonable  diligence,  as  the  case  may 
damages.  j^^ .  ^^^  ■  ^  ^^^  expenses  of  taking  care  of  the  cargo  have  been 

incurred  owing  to  a  failure  on  his  part  to  do  this,  he  is  liable  to 
repay  them  as  damages  for  his  breach  (b).  Those  damages  must, 
however,  be  only  such  as  the  shipowner  was  reasonably  compelled 
to  incur  :  he  is  not  justified  in  detaining  the  ship  in  order  to  use 
her  as  a  warehouse  for  the  goods,  when  he  might  have  landed  and 
warehoused  them  (c). 

Bills  of  lading  often  contain  express  clauses  empowering  the 
master  to  land  the  goods  at  the  consignee's  risk  and  expense,  in 
case  of  his  default  in  taking  delivery.  It  has  been  held  that  such 
a  power  is  only  in  aid  of  the  shipowner,  and  that  the  master  is  not 
bound  to  exercise  it  {d).  But  if  the  shipowner  is  claiming 
damages,  the  fact  that  he  was  empowered  to  act  in  such  a  way  as 
would  mitigate  the  loss  may  be  material. 

L.  J.,  Q.  B.  217  ;  5  E.  &  B.  7;  reversed  L.  E.  9  Ex.   132  ;  The  Asiatic  Prince, 

on  another  point,  25  L.  J.,  Q.  B.  94  ;  5  (1900)  103  Fed.  Eep.  676.    Cf.  Stewart 

E.  &  B.  75.5),  the  Q.  B.  allowed  damages  v.  Eogerson,  (1871)  L.  E.,  6  C.  P.  424. 
for    detention   during    the  exercise  of  (e)  Per    Crompton,    J.,   Erichsen    v. 

a    lien    for    freight.       In    Thorsen    i.  Barkworth,   (1858)    28    L.   J.,   Ex.  95, 

MoDowall,  (1892)  (19  Sess.  Ca.  (4th),  p.  96  ;  Mors-le-Blanch  v.  Wilson,  (1873) 

743),  the  discharge  was  stopped  for  the  42  L.  J.,  C.  P.  70  ;  L.  E.,  8  C.  P.  227. 

purpose  of  enforcing  payment  of  freight  The  discussion  in  the  last  case  showed, 

under  a  lien  given  by  the  charter-party.  negatively,  that  the  right  to  claim  for 

But  the   freight  was    payable    "  after  detention  is  not  necessarily  at  an  end 

unloading,"   and   demurrage   was    dis-  when  the  cargo  is  kept  on  board  to 

allowed  because  the  lien  was  claimed  preserve  a  lien.      The  jury  had  been 

improperly.    In  the  U.  S.  it  has  been  apparently  influenced  by  a  direction  of 

held  that  demurrage  cannot  be  claimed  the  judge,  that  the  shipowner  would 

during  enforcement  of  the  lien  unless  have  lost  his  lien  if  he  had  landed  the 

timely  notice  has  been  given,  so  as  to  cargo.    The  Court  discussed  the  accuracy 

enable  the  charterer  to  find  security :  of  this  direction ;  but  appear  to  have 

Ten  Thousand  and  Eighty-two  Oak  Ties,  assumed  that  the  retention  of  the  lien 

(1898)  87  Fed.  Eep.  935.  was  a  matter  which  might  be  taken  into 

(J)  Houlder  v.  General  Steam  Nav.  account. 
Co.,  (1862)  3  F.  &  F.  170;  G.N.  Bail.  (d)  Per  Lindley,   L.  J.,  in  Hick  v. 

Co.  ...  Swaffield,  (1874)  43  L.  J.,  Ex.  89  ;  Eodocanachi,  (1891)  2  Q.  B.  at  p.  632. 
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Remedies  in  Rem. 

684.  In  addition  to  the  ordinary  rights  of  personal  action  for  Meaning  of 
,  „  c   1        i     J  action  %n  rem. 

breaches  of  the  contract  of.  carriage,  or  for  wrongtul  acts  done 

agamst  the  goods,  freighters  and  shipowners  may  also,  in  certain 
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Sect.  684.  cases,  enforce  their  claims  by  proceeding  in  rem  against  the 
property  of  the  other  party. 

By  means  of  this  remedy  the  person  suing  can  at  once  obtain 
the  property  proceeded  against  as  security  for  the  claim,  before  that 
has  actually  been  established  and  judgment  obtained.  The  juris- 
diction to  enforce  claims  in  this  manner  lies  in  the  Probate, 
Divorce  and  Admiralty  Division  of  the  High  Court  of  Justice  (a), 
and  in  certain  county  courts,  and  other  inferior  courts,  which  have 
Admiralty  jurisdiction.  The  procedure  will  be  found  discussed 
in  works  on  Admiralty  Practice  (b). 

Briefly,  the  claimant  .is  enabled  to  arrest  the  ship  or  other 
property,  and  to  have  it  detained  in  the  custody  of  officers  of  the 
law,  until  his  claim  has  been  adjudicated  upon,  or  until  security 
by  bail  has  been  given  for  the  amount,  or  for  the  value  of  the 
property  proceeded  against,  where  that  is  less  than  the  amount  of 
the  claim.  "  The  arrest  enables  the  Court  to"  keep  the  property-as 
security  to  answer  the  judgment,  and  unaffected  by  chance  events 
which  may  happen  between  the  arrest  and  the  judgment"  (c). 

It  concerns  us  here  more  especially  to  point  out  in  what  cases 
this  remedy  is  open  to  freighters,  and  in  what  cases  they  are  left 
to  the  ordinary  remedies,  by  judgment  in  personam  and  execution. 
Where  there  is  a  remedy  in  rem  as  well  as  in  personam  the  claimant 
may  resort  to  either  in  the  first  instance,  and,  if  not  thereby  fully 
satisfied,  may  afterwards  resort  to  the  other  (d).  And  where  pro- 
ceedings have  been  taken  in  rem  the  Court  can  enforce  judgment, 
against  a  defendant  who  appears,  for  an  amount  exceeding  the 
value  of  the  res,  or  the  bail  which  represents  it,  if  that  defendant 
is  personally  liable  for  the  excess  (e). 

Admiralty  685.  This  jurisdiction  of  Courts  of  Admiralty  in  rem,  in  matters 

Court  Act,  .   .  .  p  T        T  1 

1861,  s.  6.        arismg  out  of  contracts  for  the  carriage  of  goods,  depends  upon 
recent  statutes  (/). 

(a)  Jud.  Act,  187,S,  ss.  16,  34.  471.    And  per  Sir  J.   Hannen  in  The 

(V)  Will.  &  Bruce,  Adm.  Pr.,  Part  II.  Cella,  (1888)  13  P.  D.  82,  p.  85. 

Chap.  I.  ;  Eoscoe,  Adm.,  Part  II.  (e)  The  Dictator,  61   L.  J.,   P.   73 ; 

(c)  Per  Fry,  L.  J.,  in  The  Cella,  (1888)  (1892)  P.  304;  The  Gemma,  68  L.  J., 

13  P.  D.  82,  p.  88.     The  property  is  held  P.  110  ;  (1899)  P.  285. 

for  all  creditors  of  the  same  class  who  (/)  See  the  history  of  the  jarisdiction 

assert  their  claims  in  time  :  The  Africano,  of  the  Admiralty  Court  given  in  Will. 

63  L.  J.,  P.  125  ;  (1894)  P.  141.  &  Bruce,  Adm.    Pr.,   Intro.  ;    and  per 

(<f)  The  Orient,  (1871)  L.  R.,  3  P.  C.  Dr.  Lushington  in  The  Ironsides,  (1862) 

696,  p.  702  ;  The  Zephyr,  (1864)  11  L. T.  31  L.  J.,  Adm.  129,  p.  131, 
351  ;  The  John  and  Mary,  (1859)  Swabey 
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By  the  Admiralty  Court  Act,  1861,  sect.  6,  it  was  enacted  Sect.  685. 
that :— "  The  High  Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  by  the  owner  or  consignee  or  assignee  of  any  bill  of 
lading  of  any  goods  carried  into  any  port  in  England  or  Wales,  in 
any  ship  (g),  for  damage  done  to  the  goods,  or  any  part  thereof, 
by  the  negligence  or  misconduct  of,  or  for  any  breach  of  duty  or 
breach  of  contract  on  the  part  of,  the  owner,  master  or  crew  of 
the  ship,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  at 
the  time  of  the  institution  of  the  cause  any  owner  or  part  owner 
is  domiciled  (h)  in  England  or  Wales  :  provided  always,  that  if  in 
any  such  cause  the  plaintiff  do  not  recover  201.  he  shall  not  be 
entitled  to  any  costs,  charges  or  expenses  incurred  by  him  therein, 
unless  the  judge  shall  certify  that  the  cause  was  a  fit  one  to  be 
tried  in  the  said  Court." 

And  by  sect.  35,  "  The  jurisdiction  conferred  by  this  Act  on 
the  High  Court  of  Admiralty  may  be  exercised  either  by  proceed- 
ings in  rem  or  by  proceedings  in  'personam." 

The  object  of  the  enactment  was  thus  described  by  Dr.  Lushing- 
ton :  "  The  statute  is  remedial.  The  short  delivery  of  goods 
brought  to  this  country  in  foreign  ships,  or  their  delivery  in  a 
damaged  state,  the  goods  being  the  property  of  British  merchants, 
was  frequently  a  grievance — an  injury  without  any  practical 
remedy ;  for  the  owners  of  such  vessels  being  resident  abroad,  no 
action  could  successfully  be  brought  in  a  British  tribunal,  and  to 
send  the  British  merchant,  who  had  sustained  a  loss,  to  commence 
a  suit  before  a  foreign  tribunal,  and  probably  in  a  distant  country, 
could  not  be  deemed  a  practical  and  effectual  remedy.  And  this 
enactment,  therefore,  was  intended  to  operate  by  enabling  the 
party  aggrieved  to  have  recourse  to  the  arrest  of  the  ship  bringing 
goods  delivered  short,  or  damaged,  in  cases  where,  from  the 
absence  of  the  defendant  in  foreign  parts,  the  common  law 
tribunals  could  not  afford  effectual  redress  "  (i). 

686.  That  the  Court  may  have  jurisdiction  under  the  Act  it  is  Applies  where 

essential  that  the  goods  in  respect  of  which  the  claim  is  made,  or  f^^g^  have""^ 

some  of  them,  shall  have  been  brought  into  a  port  of  England  or  1'^^^^''^^°''^^* 

Wales  in  the  ship  which  is  proceeded  against,  or  that  there  shall  English  port 

C?)  By  sect.  2,  "ship  "  includes  "  any  120  ;  10  L.  T.  5il  ;  Br.  &  L.  243. 
description  of  vessel  used  in  navigation  (i)  The  St.  Cloud,  (1863)  8  L.  T.  54, 

not  propeUed  by  oars."  at  p.  55. 

(A)  The  Pacific,  (1864)  83  L.  J.,Adm. 
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Sect.  686.    have  been  a  breach  of  contract  or  duty  in  not  bringing  them  in 
by  the  vessel     ber.      So  that  if  the  goods  have  been  properly  transhipped  after 
against*^         being  damaged,  and  brought  to  their  destination  in  another  ship, 
the  original  ship  cannot  be  arrested  on  coming  within  the  juris- 
diction, although  the  owner  may  be  liable  for  the  damage  (j). 

"  I  am  of  opinion  that  the  jurisdiction  conferred  upon  this 
Court  is  confined  to  the  arrest  of  the  ship  which  brings  any  goods 
into  any  port  in  England  or  Wales,  and  that  to  found  such  juris- 
diction the  ship  itself  proceeded  against  must  have  brought  some 
part  of  the  cargo  into  a  port  of  England  or  Wales.  I  think  to 
authorize  the  Court  to  make  any  vessel  responsible  for  damage 
of  this  kind,  the  plaintiff  must  be  the  owner,  consignee,  or 
assignee  of  a  bill  of  lading  of  some  goods  carried  into  a  port  of 
England  or  Wales  in  some  particular  ship  when  the  damage  has 
been  done  by  the  owner,  master,  or  crew  of  the  same  ship.  The 
ship  means  the  particular  ship  "  (k). 

But  it  is  enough  that  some  of  the  goods  comprised  in  the  bill 
of  lading  have  been  brought  into  the  port.  Thus,  the  Court  can 
entertain  a  claim  for  the  non-delivery  of  goods  which  ought  to 
have  been,  but  were  not,  brought  in  (I).  And  Dr.  Lushington 
appears  to  have  held  that  whenever  the  ship  in  which  the  goods 
were  agreed  to  be  carried,  and  on  which  they  were  shipped, 
reaches  an  English  port,  the  jurisdiction  attaches ;  unless  the 
goods  have  been  transhipped  (m)- 

The  port  may       687.  The  "  port  of  England  or  Wales  "  into  which  the  goods 
calfonly.  °       ^^^  carried  need  not  be  the  intended  port  of  discharge.     It  is,  at 
any  rate,  sufficient  if  it  was  an  intended  port  of  call ;  although 
the  discharge  may  afterwards  take  place  abroad. 

"  Cases  must  frequently  arise  at  ports  of  call  and  intermediate 
ports,  giving  occasion  for  the  remedy  it  was  intended  to  afford  to 
English  merchants  against  foreign  shipowners,  by  proceedings 
in  the  English  Court  of  Admiralty.  Besides  the  instances  where 
causes  of  action  have  arisen  before  the  arrival  of  the  ship  at  such 
ports,  take  the  cases  of  damage  done  to  goods,  or  of  unjustifiable 
delay,  in  the  port  of  call  itself ;  or  the  case  of  a  ship  bound, 

0')  The  Ironsides,  (1862)    31   L.  J.,  164  ;  Br.  &  L.  112  ;  The  Emilien  Marie, 

Adm.  129  ;  Lush.  468.  (1875)  44  L.  J.,  Adm.  9  ;  32  L.  T.  435  ; 

(Ji)  Per  Dr.  Lushington,  The  Ironsides,  2  Asp.  M.  C.  514. 

(1862)  31  L.  J.,  Adm.  129,  p.  132.  (m)  The  Danzig,  ^upra. 

(J)  The  Danzig,  (1863)  32  L.  J.,  Adm. 
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without  calling  for  orders,  to  go  direct  to  London  to  discharge  Sect.  687. 
her  cargo,  and  the  master  improperly  putting  into  some  other 
English  port,  and  refusing  to  take  the  cargo  on.  Instances  of 
this  kind  would  certainly  be  within  the  scope  of  the  mischief 
intended  to  be  dealt  with  ;  and  their  Lordships  are  reluctant  in 
construing  the  Act  so  to  interpret  words,  large  enough  in  their 
ordinary  meaning  to  embrace  such  cases,  as  to  exclude  them 
from  its  operation,  and  thus  leave  foreign  masters  who  may  have 
broken  their  contracts  free  to  take  away  their  ships  from  this 
couatry  in  the  sight  of  English  consignees,  who  would  be  power- 
less, as  they  were  before  the  Act,  to  stop  them.  ...  In  this  case  the 
parties  contemplated  that  the  goods  would,  or  at  least  might,  be 
carried  into  and  delivered  in  an  English  port,  and  the  bill  of  lading 
signed  by  the  master  at  Kangoon,  in  pursuance  of  a  charter- 
party  made  in  London,  so  provided.  The  master  in  fact  put 
into  the  port  of  Falmouth  for  orders,  in  part  fulfilment  of  the 
contract  of  carriage,  and  might,  in  further  fulfilment  of  it,  have 
been  ordered  to  discharge  there,  or  at  some  other  English  port. 
Their  Lordships  think  that  under  these  circumstances  the  juris- 
diction, at  least  in  respect  of  then  existing  causes  of  suit,  arose 
when  the  goods  were  so  carried  in  the  port  of  Falmouth,  and 
was  not  taken  away  when  the  ship  was  subsequently  ordered  to  a 
foreign  port  to  be  discharged  "  (n). 

If  the  jurisdiction  has  once  attached  it  continues,  and  may  be 
exercised,  after  the  ship  has  left  the  port,  if  she  again  comes 
within  reach  of  the  process  of  the  Court  (o). 

Further,  the  Court  may  have  jurisdiction  although  it  was  not  Or  a  port  of 
contemplated  that  the  vessel  would  put  into  any  English  port.  In 
The  Bahia(p),  the  voyage  was  from  New  York  to  Dunkirk,  in 
France ;  and  the  ship  was  French.  Owing  to  damage  sustained 
on  the  voyage  she  put  into  Eamsgate ;  and  as  it  was  found  that 
the  cost  of  repair  would  exceed  the  value  of  the  ship,  the  master 
sought  to  abandon  to  the  underwriters ;  the  cargo  was  discharged 
and  warehoused,  and  a  dispute  arose  as  to  the  freight  to  be 
paid. 

Dr.  Lushington  said:  "Here,  then,  is  a  cargo  originally 
destined  to  be  iniported  into  the  port  of  Dunkirk ;  in  consequence 
of  accident  the  ship  puts  into  the  port  of  Eamsgate,  and  the 

(n)  The  Pieve  Superieure,  (1874)  L.  E.,  (o)  The  Pieve  Superieure,  supra. 

5  P.  C.  482,  at  pp.  490,  491.  Cp)  (1864)  Br.  &  L.  38  ;  12  L.  T.  145. 
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Sect.  687.  master  refuses  to  carry  on  the  cargo  to  Dunkirk  or  to  give  delivery 
at  Eamsgate.  That  this  is  a  great  grievance  cannot  be  denied, 
and  the  Court  ought  to  give,  if  necessary,  great  latitude  to  the  con- 
struction of  the  Act  of  Parliament,  in  order  to  extend  the  remedy 
to  this  case.  However,  it  appears  to  me  that  this  section  was 
carefully  worded  to  give  the  utmost  jurisdiction  in  the  matter.  It 
uses  the  words '  carried  into  any  port  in  England,'  and  does  not  use 
the  word  '  import.'  I  apprehend  the  phrase  '  carried  into  '  was 
advisedly  used  instead  of  the  word  '  import.'  Then  it  goes  on,  '  or 
for  any  breach  of  duty  or  breach  of  contract.'  Here  there  is  a 
clear  breach  of  conti'act  and  breach  of  duty.  I  am  of  opinion  that 
without  any  violence  of  construction  the  statute  applies  to  this 
case  "  iq). 

And  the  same  has  been  held  where  the  ship  has  put  into  an 
English  port  for  safety,  and  has  failed  to  proceed  to  her  foreign 
port  of  discharge  (r). 

The  breach  688.  The  Act  does  not  give  jurisdiction  to  the  Admiralty  Court 

goods  which     ™  regard  to  breaches  of  contract  or  duty  which  do  not  relate  to 

^^'^^id^h  ^^^  goods  which  were,  or  which  ought  to  have  been,  carried  into 

been  carried     the  English  port.     So  that  where  a  vessel  had  been  chartered  to 

take  a  cargo  of  coals  outward  from  Cardiff  to  Havilan,  and  thence 

to  proceed  to  Moulmein,  and  bring  home  a  cargo  of  timber  on 

account  of  the  charterers.  Dr.  Lushington  held  that  the  Court 

had  no  jurisdiction  in  respect  of  a  claim  for  the  non-delivery  of 

some  of  the  coals  at  Havilan  (s). 

In  The  Dannebrog  (t)  the  claim  was  by  the  charterer  for 
damages  for  the  failure  of  the  ship  to  proceed  to  the  agreed  load- 
ing place,  abroad,  where  she  was  to  have  taken  in  a  cargo  for 
England;  in  consequence  of  which  default  extra  expense  and 
delay  were  incurred  by  the  charterer  in  loading  her. 

Sir  R.  Phillimore  said :  "  It  cannot  be  denied  that  some  limita- 
tion, some  reasonable  limitation,  must  be  placed  on  the  meaning 
of  the  words '  breach  of  contract.'  It  cannot  be  that  the  Legislature 
intended  the  Court  to  exercise  jurisdiction  over  every  breach  of 

((?)  Br.  &  L.  at  p.  62.    Cf.  The  Princess  L.  E.,  i  P.  C.  171 ;  8  Moo.  P.  C.  (N.  s.) 

Eoyal,  (1870)  39  L.  J.,  Adm.  43  ;  L.  K.,  411. 

3  A.  &  E.  41.  («)  The  Kasan,  (1863)  32  L.  J.,  Adm. 

(r)  The  Patria,  (1871)  41  L.  J.,  Adm.  97  ;  Br.  &  L.  1. 

32 ;  L.  E.,  3  A.  &  E.  436  ;  The  Teutonia,  («)  (1874)  44  L,  J.,  Adm.  21 ;  L.  K., 

(1872)  41  L.  J.,  Adm.  57  ;  17  E.  E.  366  ;  4  A.  &  E.  386. 
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contract  on  the  part  of  the  owners,  master,  or  crew  of  a  ship.  The  Sect.  688, 
Court  has  now  to  decide  whether  the  provisions  of  the  section  in- 
elude  a  case  in  which  the  breach  of  contract  was  committed  before 
the  goods  were  put  on  board.  I  have  already  said,  I  feel  great 
difficulty  in  arriving  at  a  satisfactory  decision  upon  the  construc- 
tion of  the  statute,  but  I  do  not  think  that  the  statute  can  relate 
to  such  a  case  as  that  now  before  the  Court  "  (m). 

689.  It  is  not,  however,  necessary  that  there  should  have  been  Damage  to 
actual  damage  to  the  goods,  in  order  to  found  the  jurisdiction.        necessary.''" 

In  The  Princess  Eoyal  {x),  the  cargo,  of  timber,  was  shipped  at 
Elsinore  for  West  Hartlepool.  The  claim  of  the  assignees  of  the 
bill  of  lading  was  for  damages,  on  the  ground  that  the  crew  had 
wrongfully  injured  and  abandoned  the  ship  on  the  voyage ;  that 
she  had  been  picked  up  as  derelict  by  salvors,  who  brought  her 
into  Middlesbrough,  in  consequence  of  which  salvage  had  become 
payable ;  and  that  the  cargo  was  never  delivered  in  accordance 
with  the  bill  of  lading.  Sir  E.  Phillimore  held  that  he  had 
jurisdiction  to  deal  with  the  claim,  although  there  was  no 
allegation  of  damage  to  the  cargo  itself. 

Nor,  it  would  seem,  need  the  breach  of  duty  be  a  breach  of  the  Breach  of 
contract  of  carriage.   It  was  held  in  The  Tigress  (y)  that  an  unpaid  l^^^Z  not 
vendor  (on  whose  order  the  shipment  was  made),  who  had  right-  necessary. 
fully  attempted  to  stop  the  goods  in  transit,  might  proceed  against 
the  ship,  under  the  Act,  for  damages  for  a  refusal  by  the  master 
to  deliver  the  cargo  to  him. 

Dr.  Lushington  said  :  "  This  action,  therefore,  is  sustainable 
if  it  charge  a  breach  of  duty  or  of  contract ;  and  if  it  shall  appear 
eventually  that  the  master  was  bound  to  deliver  the  goods,  as 
claimed  by  Messrs.  Lucy,  I  should  hold  the  refusing  so  to  do  was 
a  breach  of  duty,  and  a  good  cause  of  action  against  the  ship 
under  this  statute"  {z). 

690.  It  would  seem  that  the  Act  does  not  enable  the  Court  of  who  may 
Admiralty  to  entertain  a  claim  for  a  breach  of  the  contract  of  ^"^ 
carriage,  unless  the  party  suing  has  himself  a  right  to  complain 

of  the  breach.  Sect.  6  enables  any  "  consignee  or  assignee  of  any 

W  L.  R.,  4  A.  &  E.  at  p.  389.     Cf.  3  A.  &.  B.  41. 

The  Felix,  (1868)  37  L.  J.,  Adm.  48  ;  L.  (y)  (1863)  32  L.  J.,  Adm.  97  ;  Br.  &  L. 

E.,  2  A.  &  E.  273 ;    The  Santa  Anna,  38. 

(1863)  32  L.  J.,  Adm.  198.  00  32  L.  J.,  Adm.  p.  100. 

(iB)  (1870)  39  L.  J.,  Adm.  43  ;  L.  E., 
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Sect.  690.    bill  of  lading  "  to  sue,  but  only  in  respect  of  claims  which  he  would 

have  apart  from  that  Act.     It  does  not  purport  to  give  new  rights 

of  action,  but  only  a  new  form  of  remedy. 

Claims  under        jf  ^  then,  the  claim  made  is  under  the  contract  in  the  bill  of  lading, 
c  OH trflcij* 

the  consignee  or  assignee  must  be  entitled  to  the  rights  of  suit 

under  that  contract ;  either  as  an  original  contracting  party,  or 

by  virtue  of  the  Bill  of  Lading  Act,  1855. 

There  has,  however,  been  some  difference  of  opinion  on  this 
point.  Dr.  Lushington  discussed  the  matter  in  The  St.  Cloud  (a), 
and  decided  that  a  bare  assignee  of  the  bill  of  lading,  to  whom 
the  property  in  the  goods  has  not  passed,  is  not  enabled  to  sue 
on  the  contract.  He  said :  "  The  6th  section  declares  that  ihe 
Court  shall  have  Jurisdiction  over  any  claim  by  the  owner,  consignee, 
or  assignee  of  the  goods  ;  but  it  does  not  enact  that  there  shall  be  a 
right  of  action  in  all  cases  by  the  assignee.  I  think  that  in  all 
probability  the  true  construction  of  the  words  '  any  claim '  must 
be  held  to  be  any  claim  lawfully  existing  at  the  time  of  the 
passing  of  the  Act "  (b). 

The  same  view  appears  to  have  been  taken  by  the  Privy 
Council  in  The  Freedom  (c).  Sir  J.  Napier,  in  delivering,  the 
judgment,  said  :  "  By  this  section  a  new  remedy  has  been  given 
to  those  who  have  a  right  of  suit  in  any  of  the  cases  specified." 

On  the  other  hand.  Sir  E.  Phillimore  took  a  different  view. 
In  The  Nepoter  (d),  the  claim  was  for  damage  to  goods  by 
leakage  from  other  parts  of  the  cargo,  and  it  was  found  that 
certain  needful  precautions  to  prevent  the  accumulation  of  this 
leakage  had  not  been  taken  by  the  master.  The  point  was  taken 
for  the  defence  that  the  consignees  named  in  the  bill  of  lading, 
who  were  suing,  were  not  persons  to  whom  the  property  in  the 
goods  had  passed.  But  Sir  E.  Phillimore  held  that  that  was  not 
a  valid  objection.  He  considered  that,  for  the  protection  of  absent 
owners,  it  was  "intended  to  give  every  consignee  or  assignee  of 
a  bill  of  lading  a  capacity  to  sue  in  this  Court  for  damage  done 
to  the  goods  mentioned  in  the  bill." 

And  in  Sewell  v.  Burdick  (e),  in  the  House  of  Lords,  conflicting 
opinions   were   expressed.     Lord   Selborne  (/)    agreed  with  the 

(a)  (1863)  8  L.  T.  5-1  ;  Br.  &  L.  i.  37  L.  J.,  Adm.  i8  ;  L.  E.,  2  A.  &  E.  273. 
(J)  8  L.  T.  p.  56.  (e)  (1884)  5i  L.  J.,  Q.  B.  156  ;  10  A. 

(c)  (1869)  L.  R.,  3  P.  C.  594,  at  p.  598.  C.  74. 
(<Z)  (1869)  38  L.  J.,  Adm.  63  ;  L.  E.,  (/)  10  A.  C.  at  p.  88. 

2  A.  &  E.  375.     Cf.  The  Felix,  (1868) 
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view  that  the  Admiralty  Court  Act  only  gave  jurisdiction  where    Sect.  690. 

"  there  was,  independently  of  that  statute,  a  right  of  action  or 

suit."     But  Lord  Blackburn  (g)  considered  it  to  be  "  contrary  to 

all  rules  of  construction  to  interpolate,  any  reference  to  the  Bill 

of  Lading  Act  into  the  Admiralty  Act "  ;    and  thought  that  the 

latter  Act  might  be  satisfied   if  the  consignee  or  assignee  had  a 

property  in  the  goods. 

691.  Where,  however,  the  claim  made  is  for  a  breach  of  duty  Claims  for 

•  DrcSiCli  of 

in  relation  to  the  goods,  mdependent  of  the  contract,  the  right  duty,  apart 
to  sue  under  the  Admiralty  Court  Act,  1861,  does  not  depend  £io>"'«o°t'^act. 
upon  possession  of  the  bill  of  lading,  or  upon  having  the  rights 
of  suit  under  the  bill  of  lading. 

So  that  if  a  wrongful  act  for  which  the  shipowner  is  answer- 
able has  been  done  in  carrying  or  delivering  the  goods  by  which 
they  have  been  damaged,  or  lost,  any  person  who  was  beneficially 
interested  in  them  may,  it  seems,  sue  in  rem  under  the  statute, 
whether  he  is  the  holder  of  the  bill  of  lading  or  not  (/;)  ;  or,  being 
the  consignee  or  assignee  of  the  bill  of  lading,  whether  his 
interest  in  it,  or  in  the  goods,  is  absolute,  or  is  a  limited  interest 
only  (i). 

Where  such  an  act  has  been  committed,  any  person  who  is 
damnified  may  sue  for  compensation,  although  his  interest  in 
the  goods  may  be  only  limited  (/c),  and  although  he  may  not  be 
in  any  way  privy  to  the  contract  of  carriage  (Z) .  And,  according 
to  the  construction  which  has  been  put  upon  the  Act,  the  word 
"owner "in  sect.  6  appears  to  include  the  owner  of  a  special 
property,  or  of  a  partial  interest  in  the  goods,  so  as  to  entitle 
him  to  sue  in  rem. 

692.  This  remedy  by  proceedings  in  rem  against  the  ship  has  County 
been  made  much  more  general  in  cases  of  small  amount,  by  the  raity  juris- 
County  Courts  Admiralty  Jurisdiction  Acts,  1868  and  1869.  ise^sTnd"*^' 

By  sect.  3  of  the  Act  of  1868  (m),  1869- 

"Any  county  court  having  admiralty  jurisdiction  shall  have  juris- 
diction, and  all  powers  and  authorities  relating  thereto,  to  try  and 

(?)  10  A.  C.  at  p.  94.  Qi)  The  Thyatira,   (1883)   52  L.   J., 

(A)  The  Tigress,  (1863)  32  L.  J.,  Adm.  Adm.  85  ;  8  P.  D.  155  ;  infra,  ss.  702, 

97  ;  Br.  k  L.  38.  727. 
(J)  The   Figlia  Maggiore,   (1868)  37  (V)  See  per  Bramwell,  L.  J.,  in  Hayn 

L.  J.,  Adm.  52  ;  L,'  R.,  2  A.  &  E.  106  ;  v.  Culliford,  (1879)  4  C.  P.  D.  182,   at 

The  Nepoter,  (1869)  L.  E.,  2  A.  &  E.  375,  p.  185. 

P-  378.  (,„)  31  &  32  Vict.  c.  71. 
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Sect.  69S.  determine,  subject  and  according  to  the  provisions  of  this  Act,  the 
following  causes  (in  this  Act  referred  to  as  admiralty  causes)  : — 

"  (1)  As  to  any  claim  for  salvage — any  cause  in  which  the  value  of 
the  property  saved  does  not  exceed  one  thousand  pounds,  or 
in  which  the  amount  claimed  does  not  exceed  three  hundred 
pounds ; 

"  (2)  As  to  any  claim  for  towage,  necessaries,  or  wages — any  cause  in 
which  the  amount  claimed  does  not  exceed  one  hundred  and 
fifty  pounds ; 

"  (3)  As  to  any  claim  for  damage  to  cargo,  or  damage  by  collision  [n) 
— any  cause  in  wtiich  the  amouut  claimed  does  not  exceed 
three  hundred  pounds ; 

'  (4)  Any  cause  in  respect  of  any  such  claim  or  claims  as  aforesaid, 
but  in  which  the  value  of  the  property  saved  or  the  amount 
claimed  is  beyond  the  amount  limited  as  above  mentioned, 
when  the  parties  agree  by  a  memorandum  signed  by  them  or 
by  their  attorneys  or  agents,  that  any  county  court  having 
admiralty  jurisdiction,  and  specified  in  the  memorandum,  shall 
have  jurisdiction." 

These  powers  were  extended  by  the  Act  of  1869  (o). 
By  sect.  2  of  that  Act, 

"  Any  county  court  appointed,  or  to  be  appointed,  to  have  admiralty 
jurisdiction  shall  have  jurisdiction,  and  all  powers  and  authorities 
relating  thereto,  to  try  and  determine  the  following  causes  : — 

"  (1)  As  to  any  claim  arising  out  of  any  agreement  made  in  relation 
to  the  use  or  hire  of  any  ship,  or  in  relation  to  the  carriage  of 
goods  in  any  ship,  and  also  as  to  any  claim  in  tort  in  respect 
of  goods  carried  in  any  ship,  provided  the  amount  claimed 
does  not  exceed  three  hundred  pounds ; 

"  (2)  As  to  any  cause  in  respect  of  any  such  claim  or  claims  as  afore- 
said, but  in  which  the  amount  claimed  is  beyond  the  amount 
limited  as  above  mentioned,  when  the  parties  agree,  by  a 
memorandum  signed  by  them,  or  by  their  attorneys  or  agents, 
that  any  county  co\irt  having  admiralty  jurisdiction,  and 
specified  in  the  memorandum  shall  have  jurisdiction." 

By  sect.  8, 

"  The  jurisdiction  conferred  by  this  Act,  and  by  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  may  be  exercised  either  by  proceed- 
ings in  rem,  or  by  proceedings  in  personam." 

(n)  A  claim  for  damage  done   by  a  Normandy,  73  L.  J.,  P.  55  ;  (1904)  P. 

ship  striking  an  object  on  the  shore  is  187. 

not  inoltfded  :  Robson  v.  The  Kate,  (1888)  (o)  32  &  33  Vict.  c.  51. 
57  L.  J.,  Q.  B.  546  ;  21  Q.  B.  D.  13  ;  The 
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By  sect.  4,  Sect.  692. 

"The  third  section  of  the  County  Courts  Admiralty  Jurisdiction 
Act,  1868,  shall  extend  and  apply  to  all  claims  for  damage  to  ships, 
whether  by  collision  or  otherwise,  when  the  arhount  claimed  does  not 
exceed  three  hundred  pounds." 

The  jurisdiction  under  these  Acts  is  also  possessed  by  the  Liver- 
pool Court  of  Passage  (2?),  and  by  the  City  of  London  Court  (q). 

The  Acts  do  not  affect  the  ordinary  jurisdiction,  over  matters 
which  may  be  within  the  Acts,  of  those  county  courts  on  which 
admiralty  jurisdiction  has  not  been  conferred  (r). 

693.  The  jurisdiction  in  rem  of  county  courts,  and  other  inferior  Jurisdiction 
Courts,  under  the  Act  of  1868,  has  been  decided  to  extend  only  far  limited  to 
to  cases  in  which  the  Court  of  Admiralty  might  exercise  such  a  co^to^^^*^ 
jurisdiction.     The  jurisdiction  conferred  was  only  a  portion  of  Admiralty, 
that  of  the  Court  of  Admiralty,  and  did  not  extend  beyond  that. 

So  that,  for  example,  it  does  not  extend  to  an  action  against  a 
ship  for  necessaries  where  the  owner  is  domiciled  in  England, 
though  the  County  Court  Act  imposes  no  such  limitation  ex- 
pressly (s). 

On  the  other  hand,  it  is  now  established,  though  after  consider- 
able controversy,  that  the  admiralty  jurisdiction  of  the  county 
courts  under  the  Act  of  1869  is  to  some  extent  (t)  independent  of 
that  of  the  Court  of  Admiralty,  and  extends  to  claims  in  which 
the  latter  Court  would  have  no  original  jurisdiction. 

In  Simpson  v.  Blues  (u),  the  Court  of  Common  Pleas  prohibited 
a  county  court  from  proceeding  in  an  action  in  rem  against  a  ship, 
whose  owner  was  domiciled  in  England,  for  short  delivery  of 
cargo  under  a  charter-party,  on  the  ground  that  the  Act  of  1869 
was  not  intended  to  give  a  jurisdiction  in  admiralty  which  the 
Court  of  Admiralty  never  possessed.  And  this  was  followed  in 
Grunnestad  v.  Price  (v),  with  regard  to  an  action  by  the  ship- 
owner for  freight  and  demurrage. 

(.p)  See  sect.  25  of  the  Act  of  1868.  Adm.  46  ;  L.  R.,  3  A.  &  E.  135  ;  Bverard 

(?)  By  Order  in  Council  issued  under  v.  Kendall,  (1870)  39  L.  J.,  0.  P.  234 ; 

sect.  38  of  the  Jud.  Act,  1873.  L.  E,,  5  C.  P.  428. 

(»•)  Eeg.  V.  Southend  County  Court,  (0  Cf.   The  Zeta,  63  L.  J.,  P.  17  ; 

(1884)  53  L.  J.,  Q.  B.  423  ;  13  Q.  B.  D.  (1893)  A.  C.  468. 

142 ;  Soovell  v.  Bevan,  (1887)  56  L.  J.,  (u)  L.  R.,  (1872)  41  L.  J.,  C.  P.  121  ; 

Q-  B,  604 ;  19  Q.  B.  D.  428.  7  C.  P.  290. 

(»)  Allen  V.  Garbutt,  (1880)  50  L.  J.,  («)  (1875)  44  L.  J.,  Ex.  44  ;    L.  R., 

Q.  B.  141 ;  6  Q.  B.  D.  165  ;  4  Asp.  M.  C.  10  Ex.  65. 

520  n. ;  The  Dowse,   (1870)  39  L,  J.,  ,  .  . 
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Sect.  693.  But  the  view  thus  taten  was  dissented  from  by  the  Privy 
Council  in  the  cases  of  The  Cargo  ex  Argos,  and  The  Hewsons  {x). 
In  the  former  of  these  the  action  was  by  the  shipowner,  in  rem, 
for  freight,  demurrage,  and  expenses,  against  certain  barrels  of 
petroleum  which  had  been  shipped  in  his  ship  under  a  bill  of 
lading. 

In  the  latter  the  action  was  in  rem  against  the  ship  for  breach 
of  a  charter-party,  in  not  completing  an  agreed  series  of  voyages. 
The  Judicial  Committee  decided,  in  both  cases,  that  the  Act  of 
1869  gave  jurisdiction  to  the  inferior  courts  :  notwithstanding  the 
anomaly  that  the  High  Court  of  Admiralty  could  not  have  enter- 
tained those  proceedings. 

And  in  The  Alina  {y)  the  Court  of  Appeal  decided  the  matter 
in  the  same  manner.  A  prohibition  to  a  county  court  judge  had 
there  been  granted  by  a  divisional  court,  against  proceeding  in  an 
action  for  breach  of  a  charter-party,  brought  against  a  Eussian 
ship.  On  appeal  the  Court  of  Appeal  dissolved  the  prohibition. 
They  considered  that  the  supposed  anomalies  did  not  alter  the 
fact  that  the  Act  in  terms  gave  the  jurisdiction. 

"  It  is  said  that  because  they  say  in  these  cases  the  Court  shall 
have  jurisdiction  in  rem,  that  is,  to  cut  down  the  cases  in  which 
jurisdiction  is  given.  If  it  had  been  intended  to  have  said 
merely  that  the  county  court  shall  have  the  jurisdiction  of  the 
Court  of  Admiralty,  in  those  particular  cases,  it  appears  to  me  it 
would  have  said  so  in  so  many  words ;  that  is  to  say,  the  Act 
being  an  Act  to  amend  a  former  Act,  and  to  give  jurisdiction  in 
certain  maritime  cases,  the  first  section  would  have  said  that  the 
Court  should  have  such  jurisdiction  as  the  Court  of  Admiralty 
possesses  in  the  following  matters,  and  then  the  whole  thing 
would  have  been  made  quite  clear.  It  seems  to  me  that  the 
Legislature  intentionally  did  not  do  so,  but  gave  jurisdiction  in 
certain  matters,  and  then  went  on  to  give  the  particular  remedy 
of  the  Court  of  Admiralty  in  all  the  cases  in  which  it  had  so 
given  jurisdiction  "  (z). 

And  in   The  Eona  (a)  it  was  held  that  holders  of  bills  of 

(ai)  (1873)  42  L.  J.,  Adm.  49 ;  L.  E.,  J.,  Q.  B.  337  ;  (1892)  1  Q.  B.  273  ;  7 Asp. 

5  P.  0.  134.  M.  C.  140. 

(2/)  (1880)  49  L.  J.  Adm.  40 ;  5  Ex.  (j)  Per  James,  L.  J.,  (1880)  5  Ex.  D. 

D.  227.     See  also  Pugsley  t:   Eoplsins,  at  p.  238. 

61  L.  J.,  Q.  B.  645  ;  (J  892)  2  Q.  B.  184  ;  (a)  (1882)  51  L.  J.,  Adm.  65  ;  7  P.  D. 

cf.  Eeg.  v.  City  of  London  Court,  61  L.  247  ;  4  Asp.  M.  C.  520. 
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lading  could  sue  under  the  Act  of  1869  for  damages  for  delivering    Sect.  693. 
the  cargo  in  a  damaged  condition,  although  one  of  the  owners 
was  domiciled  in  England. 

694.  Thus,  it  seems  that  the  county  court  jurisdiction  in  rem  Jurisdiction 

under  the  Act  of  1869  over  claims  arising  out  of  an  agreement  iseg  ndf*  °^ 

"  in  relation  to  the  use  or  hire  of  any  ship,  or  in  relation  to  the  i^'ted  to 

^  that  of  the 

carriage  of  goods  m  any  ship,"  and  over  claims   "in  tort  in  High  Court. 

respect  of  goods  carried  in  any  ship,"  is  not  limited  by  any 

condition  that  the  goods  shall  have  been  carried  into  a  port  in 

England  or  Wales;    nor   that   the   owner   shall   be   domiciled 

abroad. 

Further,  the  remedy  in  rem  under  that  Act  is  available  to  the  Shipowner 

shipowner,  as  well  as  to  the  freighter  or  owner  of  the  goods.    The  ^aln^™"^**^ 

shipowner  may  arrest  the  goods  in  respect  of  claims  he  may  <^*'"So- 

have  in  relation  to  the  carriage  of  them  (6). 

695.  A  claim  for  breach   of  a  charter-party  by  refusing  to  Effect  of 
perform  the  agreed  voyage  is  within  the  meaning  of  sect.  2  of  of°i869? 
the  Act  of  1869  (c) ;  so  are  claims  for  not  delivering  in  accord- 
ance with  the  contract  (d) ;    and  so,  also,  are  claims  for  freight, 

or  demurrage,  or  for  charges  payable  to  the  shipowner  in 
relation  to  the  carriage  of  the  goods  (e).  So,  again,  a  claim  for  a 
breach  of  a  towage  contract  is  within  the  words  (/). 

But  some  limitation  must,  it  seems,  be  put  upon  the  literal 
effect  of  the  section  (g).  In  Keg.  v.  City  of  London  Court  (/?)  it  was 
held,  that  a  claim  for  loss  of  a  passenger's  luggage  was  not 
within  them.  And  Day,  J.,  there  said  :  "  It  seems  to  me  that  the 
first  part  of  sub-s.  1,  which  gives  Jurisdiction  over  claims  arising 
out  of  agreements  made  in  relation  to  the  use  or  hire  of  a  ship, 
refers  to  claims  under  charter-parties,  and  the  next  clause,  in 
relation  to  the  carriage  '  of  goods  in  any  ship,'  to  claims  under 
bills  of  lading.    We  are  asked  to  extend  the  latter  to  claims  in 

(*)  The  Cargo  ex  Argos,  (1873)  42  L.  12  P.  D.  34.     Cf.  The  Zeus,  (1888)  IB  P. 

J.,  Adm.  49  ;  L.  B.,  5  P.  C.  1.34.  D.  188  :  6  Asp.  M.  C.  312,  where  a  claim 

(c)  The  Alina,  (1880)  49  L.  J.,  Adm.  against   a  colliery    company   under    a 

40  ;  5  Ex.  D.  227  ;  The  Hewsons,  (1873)  guarantee  to  load  the  ship  in  a  certain 

12  L.  J.,  Adm.  49  ;  L.  E,.,  5  P.  C.  134.  time  was  held  not  within  the  Act. 

l^  The  Roua,  (1882)  51  L.  J.,  Adm.  (^)  See  per  Cleasby,  B.,  in  Gunnestad 

65  ;  7  P.  D.  247.  r.  Price,  (1875)  44  L.  J.,  Ex.  44  ;  L.  K., 

(e)  The  Cargo  ex  Argos,  (1873)  42  L.  10  Ex.  65. 
J.,  Adm.  49  ;  L.  E.,  5  P.  0.  134.  (70  (1883)  53  L.  J.,  Q.  B.  128  ;  12  Q. 

(/)  Thelsca,  (1886)  56  L.  J., P.  47  ;  B  D.  115  ;  51  L.  T.  197. 
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Sect.  695.  respect  of  passengers'  luggage,  but  the  agreement  in  this  case  is 
not  made  with  reference  to  the  carriage  of  goods,  but  was  one 
for  the  carriage  of  a  passenger,  and  it  is  only  as  incidental  to 
this  agreement  that  the  luggage  was  carried.  This  seems  to  me 
to  show  that  such  luggage  was  not  '  goods '  in  the  sense  in  which 
that  term  is  used  in  the  section." 

In  The  Nuova  Eaffaelina  (i),  the  question  was  raised  whether 
brokers  who  had  effected  a  charter-party  could  proceed  in  rem 
against  the  ship  under  this  Act,  for  their  commission  stipulated 
for  in  the  charter-party,  to  which,  however,  they  were  not 
parties.  Sir  E.  Phillimore  held  that  they  could  not ;  on  the 
ground  that  they  were  not  parties  to  the  contract.  But  he 
appears  to  have  considered  that  if  the  charterers  had  been  suing, 
on  behalf  of  the  brokers,  it  would  have  been  a  claim  "  arising 
out  of  an  agreement  made  in  relation  to  the  use  or  hire  "  of  a 
ship. 

Can  ship  be  696.  It  does  not  appear  to  have  been  decided  whether  the 
agai'nst,^'^  remedy  in  rem  against  the  ship  for  damage  to  goods,  or  for 
where  owner    ^jj-each  of  contract   of  carriage,  is  given  in  cases  where  there 

not  personally  o   ^         o 

liable  ?  would  be  no  right  of  action  against  the  shipowner  himself. 

The  Admiralty  Court  Act,  1861,  gives  jurisdiction  over  any 
claim  for  damage  to  the  goods  "  by  the  negligence  or  misconduct 
of  or  for  any  breach  of  duty  or  breach  of  contract  on  the  part  of 
the  owner,  master,  or  crew  of  the  ship,"  and  it  enacts  (sect.  85)  that 
this  jurisdiction  may  be  exercised  by  proceedings  in  rem. 

Also,  the  County  Court  Admiralty  Act  of  1869  gives  juris- 
diction in  rem,  still  more  generally,  in  respect  of  claims  "  in  tort 
in  respect  of  any  goods  carried  in  any  ship." 

But  it  is  at  least  open  to  doubt  whether  it  was  intended  that 
the  res  of  the  shipowner  should  be  liable  to  compensate  wrongs 
for  which  he  would  not  be  personally  answerable  (k).  And  the 
proviso  in  the  Act  of  1861,  which  limits  the  jurisdiction  to  cases 
in  which  there  is  no  owner  domiciled  in  England  or  Wales, 
appears  to  show  that  that  result  was  not  intended.  For,  other- 
wise, a  difference  of  liability  would  be  imposed  on  owners  living 
abroad,  and  owners  living  in  England. 

(i)  (1871)  41  L.  J.,  Adm.  37  ;  L.  E.,  3  17  ;  (1893)  A.  C.  38  ;  7  Asp.  M.  C.  284  ; 
A.  &  E.  483.  The  Utopia,  62  L.  J.,  P.  C.  118  ;  (1893) 

(70  Cf.  The  Castlegate,  62  L.  J.,  P.  C.      A.  C.  492.    See  mfra,  e.  707. 
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Where  the  ship  has  been  chartered,  or  let,  to  persons  who  are    Sect.  696. 
allowed  to  have  the  control  of  her  for  the  time  being,  and  who  ~'~ 

are  personally  liable  for  the  claim  which  is  made,  the  remedy 
against  the  ship  is  perhaps  available,  though  her  owners  may 
not  be  liable.  The  point  does  not  seem  to  have  been  decided. 
If  in  such  a  case  the  claim  were  based  upon  a  maritime  lien,  the 
authorities  show  that  the  ship  could  be  proceeded  against  (Z). 
But  as  the  claims  we  are  considering  do  not  give  rise  to  maritime 
liens,  the  proceeding  in  rem  must  be  justified,  if  at  all,  by  the 
words  of  the  Act;  and  it  seems  unlikely  that  those  words  were 
intended  to  give  a  remedy  against  the  owners,  in  effect,  which 
would  not  otherwise  exist  (m). 

In  The  Emilien  Marie  (n),  Sir  E.  Phillimore  held  that  the 
Court  had  jurisdiction  in  rem  against  the  whole  ship,  in  regard 
to  a  claim  for  short  delivery  under  a  bill  of  lading,  although  the 
captain  (who  was  a  part  owner)  might  be  the  only  owner  who 
was  personally  liable. 

697.  The  jurisdiction  in  rem  is  exercised  over  foreign  as  well  Jurisdiction 
as  over  British  ships,  when  they  come  within  the  territorial  exercised  over 
jurisdiction  of    the    Courts   of   Admiralty,   without   regard    to  fo^ign  ships. 
whether  the  same  remedy  might  be  had  under  the  law  of  the 
country  to  which  the  ship  belongs.     The  remedy  (o),  and  the 
procedure  (js),  are  determined  by  the  law  of  the  Court  itself. 

(0  The  Ticonderoga,  (1857)  Swabey,  (1860)  30  L.  J.,  Adm.  17  ;  Lush.  128  :  De 

216  ;  The  Lemington,  (1874)  2  Asp.  M.  la  Vega  v.  Vianna,  (1830)  8  L.  J.  (o.  8.), 

C.  475  ;  The  Tasmania,  (1888)  57  L.  J.,  K.  B.  888 ;  1  B.  &  Ad.  284  ;  The  Vernon, 

Adm.  49;  13  P.  D.  110;  The  Eipon  City,  (1842)  1  W.  Bob.  316;    The   Milford, 

66L.  J.,  P.  110;  (1897)  P.  226.    Cf.  The  (1858)  Swabey  362.     As  to  limitation  of 

Seaboard,  (1903)  119  Fed.  Eep.  375.  liability,  see  The  Amalia,  (1863)  32  L.  J., 

(m)  In  the  United  States  it  appears  to  Adm.  191  ;  1  Moo.  P.  C.  (N.  s.)  471  ;  Br. 

be  the  law  that  the  ship  is  liable  for  the  &  L.  151  ;  General  Iron  Screw  Collier  Co. 

performance  of  contracts  made  by  the  v.  Schurmanns,  (1860)  29  L.  J. ,  Ch.  877 ; 

master,  within  the  scope  of  his  apparent  70  E.  R.  712  ;  1  J.  &  H.  180  ;  Cope  ». 

authority,  whether  he  is  acting  as  agent  Doherty,  (1858)  27  L.  J.,  Ch.  600  ;  70  E. 

for  the  owner  of  the  ship,  or  on  behalf  E.  154  ;  4  K.  &  J.  367 ;  2  De  a.  &  J. 

of  the  charterer,  or  other  person  who  is  614. 

allowed  to  have  control  of  the  ship  for  (p)  As  to  .limitation  of  time,  Don  v. 

the  time  being  :  Hickox  v.  Buckingham,  Lippmann,  (1837)  7  E.  E.  303  ;  5  CI.  &  P. 

(1855)     18     Howard,     182     (Supreme  1  ;  British    Linen   Co.    v.    Drummond, 

Court).  (1830)  9  L.  J.  (o.  s.),  K.  B.  213  ;  10  B.  & 

(w)  (1875)  44  L.  J.,  Adm.  9  ;  32  L.  T.  C.  903  ;  Trimbey  v.  Vignier,  (1834)  3  L. 

435  ;  2  Asp.  M.  C.  514.  J.,  C.  P.  246  ;  1  Bing.  N.  C.  151 ;  4  M.  & 

(o)  The  Tagus,  72  L.  J.,  P.  4  ;  (1903)  Scott,  695  ;  6  0.  &  P.  25.  As  to  eyidence, 

P.  44 ;  9  Asp.  M.  C.  356  ;  The  Constauoia  Leroux  v.  Brown,  (1852)  22  L.  J.,  C.  P. 

(2),  (1846)  2  W.  Eob.  487  ;  The  Union,  1  ;  12  C.  B.  801  ;  mpra,  s.  213. 
C— 0.  3  N 
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Sect.  697.  Thus  in  The  Tagus  {q),  it  was  held  that  the  master  of  an 
Argentine  ship,  being  entitled  to  a  maritime  lien  for  his  wages 
and  disbursements  under  the  Merchant  Shipping  Act,  1894, 
s.  167  (r),  had  priority  to  a  mortgagee  of  the  ship  for  his  claim 
under  those  heads.  And  this  priority  by  English  law  was 
enforced  for  the  full  claim,  although  under  Argentine  law  he  was 
entitled  to  priority  only  in  respect  of  wages  and  disbursements 
for  the  last  voyage. 
Foreign  Also,  the  judgment  of  a  foreign  tribunal  against  a  ship  is 

rafffMiforced.  recognized  by  our  Courts,  and  may  be  enforced  against  her  by 
proceedings  in  rem  in  the  Admiralty  Court,  if  she  is  within  the 
jurisdiction. 

"  A  consideration  of  these  authorities,  and  the  principle  upon 
which  they  rest,  leads  me  to  the  conclusion  that  it  is  the  duty 
of  one  Admiralty  Court,  a  duty  arising  from  the  international 
comity,  to  enforce  the  decree  of  another  upon  a  subject  over 
which  the  latter  had  jurisdiction.  I  do  not  think  it  necessary 
to  enter  into  a  consideration  of  all  the  cases  decided  by  the 
common  law  courts  as  to  the  effect  of  foreign  judgments  in  this 
country.  The  general  principle  of  recognizing  and  giving  effect 
to  such  judgments  is  now  admitted  by  these  Courts.  I  did  not, 
indeed,  understand  it  to  be  denied  by  Mr.  Butt  that  the 
Admiralty  Court  has  power  to  execute  the  sentence  of  a  foreign 
Admiralty  Court.  His  objection  is  as  to  the  mode  by  which  it 
is  sought  to  enforce  it.  He  contends  that  a  proceeding  in  rem 
can  only  be  instituted  where  there  is  a  maritime  lien,  and  that 
the  foreign  judgment  does  not  confer  such  a  lien.  I  am  of 
opinion  that  it  is  the  duty  of  this  Court  to  act  as  auxiliary  to  the 
Portuguese  Court,  and  to  complete  the  execution  of  justice, 
which,  owing  to  the  departure  of  the  ship,  was  necessarily  left 
unfinished  by  that  Court.  In  other  words,  it  is  my  duty  to 
place  the  English  Court  in  the  position  of  the  Portuguese  Court 
after  its  sentence  has  been  given  against  the  defendants  "  (s). 

iq)  72  L.  J.,  p.  4  ;  (1903)  P.  44  ;  9  Asp.  Portuguese  Court  had  not  been  in  rem. 

M.  C.  356.  Lush,  J.,  said  :  "  It  is  part  of  the  law 

(r)  See  The  Milford,  (1858)  Swabey,  o£  nations  that  Courts  of  Admiralty  in 

362.  different  countries  have  the   power  to 

(s)  Per  Sir  K.  Phillimore,  The  City  of  condenm  vessels  and  order  them  to  be 

Mecca,  (1879)  5  P.  D.  28,  p.  32.    The  sold  for  the  satisfaction  of  a  maritime 

decision  was  reversed  on  appeal  (  (1881)  lien.     Maritime  liens  are  recognized  by 

50  L.  J.,  Adm.  53  ;  9  P.  D.  106)  on  the  all  civilized  nations,   and  damage  by 

ground     that     the    judgment    of    the  collision  is  classed  among  those  things 
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ai  K 


698.  The  remedy  in  rem  given  by  the  Admiralty  Court  was,     Sect.  69  8 
it  lias  been  said,  founded  on  a  maritime  lien  upon  the  thing  Proceeding  hi 
proceeded  against '(«).     The  right  to  a  maritime  lien  in  respect  blTedon'^*"'' 
of  certain  claims  was  recognized  by  adoption  from  the  civil  law  maritime  lien. 
and  the  early  maritime  law,  and  was  enforced  by  the  Court  of 
Admiralty.      These  were   claims  for  salvage   and   damage  by 
collision,  on  the  high  seas  (to  which  the  jurisdiction  was  con- 
fined) (m),  and  for  wages  of  seamen,  and  under  bottomry  bonds. 
And  the  same  right  of  maritime  lien  has  been  conferred  by 
modern  statutes  in  regard  to  some  other  similar  claims  (v). 

A  maritime  lien  attaches  to  the  property  from  the  time  the  Nature  of  a 

maritime  lien. 


which  create  a  maritime  lien  ;  and  had 
this  been  a  judgment  in,  rem,  that  is  to 
say,  a  judgment  condemning  the  ship 
and  orderitig  the  ship  to  be  sold  in  order 
to  satisfy  the  maritime  lien,  that  judg- 
ment would  have  been  recognized  in 
this  country  and  every  other  civilized 
country."  6  P.  D.  at  p.  116.  As  to  the 
validity  of  a  sale  of  a  ship  under  a 
judgment  in  rem  of  a  foreign  Court,  see 
Castrique  v.  Imrie,  (1870)  39  L.  J.,  C.  P. 
350 ;  L.  E.,  i  H.  L.  414.  Blackburn,  J., 
there  said  :  "We  think  the  inquiry  is, 
first,  whether  the  subject-matter  was  so 
situated  as  to  be  within  the  lawful  con- 
trol of  the  State  under  the  authority  of 
which  the  Court  sits  :  and,  secondly, 
whether  the  sovereign  authority  of  that 
State  has  conferred  on  the  Court  juris- 
diction to  decide  as  to  the  disposition  of 
the  thing,  and  the  Court  has  acted 
within  its  jurisdiction.  If  these  condi- 
tions are  fulfilled,  the  adjudication  is 
conclusive  against  all  the  world.' '  L.  E. , 
4  H.  L.  p.  429.  See  also  Messina  z. 
Petrocochino,  (1872)  41  L.  J.,  P.  C.  27  ; 
L.  B.,  4  P.  C.  144  ;  and  Minna  Craig  S.S. 
Co.  V.  Chartered  Mercantile  Bank  of 
India,  London  and  China,  66  L.  J.,  Q.  B. 
339  ;  (1897)  1 Q.  B.  55, 460  ;  2  Com.  Ca.  1, 
110.  A  mistake  of  the  foreign  tribunal 
on  a  point  of  law,  although  of  English 
law,  is  not  a  defence  to  an  action  upon 
it'(Godardi).  Gray,  (1870)  40  L.  J.,  Q. 
B.  62 ;  L.  E.,  6  Q.  B.  139)  ;  unless  the 
mistake  is  admitted  (Meyer  v.  Balli, 
(1876)  45  L.  J.,  C.  P.  741  ;  1  0.  P.  D. 
368).    As  to  the  efEect  of  a  foreign  judg- 


ment obtained  on  default  of  appearance 
see  Schibsby  r.  Westenholz,  (1870)  40 
L.  .1.,  Q.  B.  73  ;  L.  B.,  6  Q.  B.  155  ;  The 
Delta,  (1876)  45  L.  J.,  P.  Ill  ;  1  P.  D. 
393  I  Eousillon  v.  Eousillon,  (1880)  49 
L.  J.,  Ch.  339  ;  14  Ch.  D.  351 ;  cf. 
Copin  V.  Adamson,  (1875)  43  L.  J.,  Ex. 
461  ;  45  L.  J.,  Ex.  15  ;  L.  E.,  9  Ex.  345  ; 
1  Ex.  D.  17  :  or  by  fraud,  AboulofE  v. 
Oppenheimer,  (1882)  52  L.  J.,  Q.  B.  1  ;  10 
Q.  B.  D.  295. 

(0  The  Bold  Buccleugh,  (1851)  13 
E.  E.  884  ;  7  Moo.  P.  C.  267  ;  and  see 
per  Loi-d  Watson,  in  The  Henrich  Bjbrn, 
(1886)  55  L.  J.,  P.  80  ;  11  A.  C.  270  ;  6 
Asp.  M.  C.  1.  But  see  per  Jeune,  J.,  in 
The  Dictator,  61  L.  J.,  P.  73  ;  (1892)  P. 
304.  Also  see  Clarke's  Praxis,  cited  in 
Will.  &  Br.  Adm.  Practice  (2nd),  77, 
which  seems  to  show  that  the  original 
procedure  in  the  Admiralty  Court  was 
by  arrest  of  the  person,  to  enforce  the 
giving  of  security.  Cf.  Kennedy,  Sal- 
vage, pp.  9  «i  seg. 

(«)  The  judges  of  the  Court  were  re- 
strained from  "meddling  of  anything 
done  within  the  realm,"  by  15  Eich.  II. 
c.  5. 

(«)  As  to  salvage  and  collision  within 
the  body  of  a  county,  see  A.  C.  Act, 
1840,  s.  6  ;  A.  C.  Act,  1861,  s.  7 ;  per 
Mellish,  L.  J.,  in  The  Two  Ellens,  (1872) 
L.  E.,  4  P.  C.  161,  p.  167.  And  see  per 
Lord  Halsbury  in  The  Sara,  (1889)  14 
A.  C.  209,  p.  216.  As  to  wages  and  dis- 
bursements of  the  master  :  M.  S.  Act, 
1894,  s.  167. 

3k2 


916  THE   DELIVERY. 

Sect.  698.  claim  first  arises,  and  clings  to  it  without  regard  to  the  person 
who  may  have  possession,  and  notwithstanding  any  transfers  of 
the  general  rights  in  the  property ;  so  that,  if  enforced  without 
improper  delay,  it  overrides  all  other  titles  to  the  ship  which  are 
not  based  on  superior  or  equal  liens.  Thus  it  is  paramount  to 
the  title  of  a  purchaser  or  mortgagee,  whether  the  purchase  or 
mortgage  was  made  before  or  after  the  claim  accrued  (w) ;  and 
also  to  possessory  liens  subsequently  acquired ;  even  to  that  of  a 
shipwright  who  has  since  repaired,  and  added  value  to  the  ship  (x). 
But  the  lien  is  only  enforceable  by  means  of  the  process  of  the 
Court.  "  Having  its  origin  in  this  rule  of  the  civil  law,  a  maritime 
lien  is  well  defined  by  Lord  Tenterden  to  mean  a  claim  or 
privilege  upon  a  thing  to  be  carried  into  effect  by  legal  process  ; 
and  Mr.  Justice  Story  (y)  explains  that  process  to  be  a  proceeding 
in  rem,  and  adds,  that  whenever  a  lien  or  claim  is  given  upon 
the  thing,  then  the  Admiralty  enforces  it  by  a  proceeding  in  rem, 
and,  indeed,  is  the  only  Court  competent  to  enforce  it.  A. 
maritime  lien  is  the  foundation  of  a  proceeding  in  rem,  a  process 
to  make  perfect  a  right  inchoate  from  the  moment  the  lien 
attaches;  and,  whilst  it  must  be  admitted  that  where  such  a 
lien  exists  a  proceeding  in  rem  may  be  added,  it  will  be  found 
to  be  equally  true  that  in  all  cases  where  a  proceeding  in  rem 
is  the  proper  course,  there  a  maritime  lien  exists  which  gives  a, 
privilege  or  claim  upon  the  thing,  to  be  carried  into  effect  by 
legal  process.  This  claim  or  privilege  travels  with  the  thing  into 
whatsoever  possession  it  may  come.  It  is  inchoate  from  the 
moment  the  claim  or  privilege  attaches,  and,  when  carried  into 
effect  by  legal  process  by  a  proceeding  in  rem,  relates  back  to 
the  period  when  it  first  attached  "  (z). 

Maritime  lien       699.  Since  the  judgment    in   The   Bold  Buccleugh  (z)  was 
delivered  the  remedy  in  rem  has  been  extended,  by  the  Admiralty 

(w)  The  Bold  Buccleugh,   (1851)  13  207;  Lush.  506  ;  The  Tergeste,  72  L.  J., 

B.   E.   884  ;    7  Moo.  P.   C.   267  ;    The  P.  18  ;  (1903)  P.  26  ;  9  Asp.  M.  C.  356. 

JSTymph,  (1856)  Swabey,  86  ;  The  Charles  Of.  The  Cargo  ex  Galam,  (1863)  33  L.  J., 

Amelia,  (1868)  38  L.  J.,  Adm.  17  ;  L.  E.  Adm.  97  ;  15  E.  E.   883  ;  2  Moo.  P.  C. 

2  A.  &  B.  330.     See  mpra,  s.  320.    The  (n.  s.)  216. 

law  as  to  maritime  lien  is  the  same  in  (j/)  The  Brig  Nestor,  (1831)1  Sumner, 

Scotland,  Currie  i.  MoKnight,  66  L.  J.,  73. 

P.  C.  19  ;  (1897)  A.  C.  97  ;  8  Asp.  M.  C.  (z)  The  Bold  Buccleugh,  (1851)  7  Moo. 

193.  P.  C.  267,  p.  284. 

(a)  The  Gustaf,  (1862)  31  L.  J.,  Adm. 
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Courts  Acts  above  mentioned,  to  a  number  of  new  cases ;  and,  Sect.  699. 

as  is  now  well  established,  it  is  not  a  necessary  inference  from  conferred  by 

the  fact  that  these  statutes  have  given  the  remedy  in  rem  for  a  giyint^^ 

particular  class  of  claims,  that  it  was  intended  to  confer  a  maritime  remedy  in 

.  rem. 

lien  for  those  claims  (a).  Thus  it  was  decided,  by  the  Privy 
Council,  in  ThePieve  Superieure  («)  that  the  Admiralty  Courts  Act, 
1861,  did  not  give  a  maritime  lien  for  claims  for  damage  to  the 
cargo,  or  breach  of  duty,  or  breach  of  contract,  within  sect.  6  of  that 
Act.  The  ground  taken  being  that  the  jurisdiction  given  to  the 
Court  by  that  section  is  made  to  depend  not  on  the  state  of  things 
at  the  time  when  the  claim  arises,  but  upon  the  state  of  things 
when  the  suit  is  instituted,  namely,  whether  there  is  at  that  time  an 
owner  of  the  ship  domiciled  in  England;  whereas,  a  maritime  lien 
must  attach  and  be  enforceable  from  the  time  the  claim  arises  (b). 

This  reasoning  does  not  apply  to  the  County  Courts  Admiralty 
Acts,  which  confer  an  unconditional  jurisdiction.  But  in  later 
cases  the  more  comprehensive  view  has  been  taken,  that  words 
conferring  the  remedy  in  rem  do  not  suffice  to  create  a  maritime 
lien.  And  it  seems  certain  that  the  County  Courts  Acts  do  not 
create  any  new  maritime  liens. 

In  The  Henrich  Bjorn  (c)  the  question  was  whether  a  maritime 
lien  is  given  by  the  Admiralty  Court  Act,  1840,  for  necessaries 
supplied  to  a  foreign  ship.  The  jurisdiction  under  that  Act  is 
not  conditional.  But  the  House  of  Lords,  affirming  the  Court 
of  Appeal,  held  that,  though  that  jurisdiction  was  exercisable  by 
proceedings  in  rem,  no  maritime  lien  for  the  claim  was  conferred. 
"  Words  simply  giving  jurisdiction  do  not  seem  appropriate  or 
adequate  to  the  creation  of  so  important  a  right  as  that  conferred 
by  a  maritime  lien,  a  right  towards  which,  too,  the  law  of 
England  was  less  friendly  than  the  law  of  Eome  and  of  the 
countries  which  have  adopted  the  civil  law  "  {d).    And  in  The 

(a)  The  Pacific,  (1864)  33  L.  J.,  Adm.  160  ;  14  A.  C.  209  ;  12  P.  D.  158.     And 

120 ;  Br.  &  L.  243  ;  The  Troubadour,  see  The  Eio  Tinto,  (1884)  9  A.  C.  .856  ; 

(1866)  L.  E.,  1  A.  &  E.  302  ;  The  Two  8  Asp.  M.  C.  224. 

Ellens,  (1872)  41  L.  J.,  Adm.  83  ;  L.  R.,  (J)  Cf.  The  Two  Ellens,  (1872)  L.  R., 

4  P.  C.  161  ;  8  Moo.  P.  C.  (N.  S.)  398  ;  4  P.  C.  161,  at  p.  169. 
The  Pieve  Superieure,  (1874)  43  L.  J.,  (c)  (1886)  55  L.  J.,  P.  80  ;  52  L.  J., 

Adm.  20 ;    L.  E.,  5  P.  C.   482  ;    The  Adm.  83  ;  11  A.  C.  270  ;  10  P.  D.  44. 
Henrich  Bjorn,  (1886)  55  L.  J.,  P.  80 ;  (S)  Per  Fry,  L.  J.,    delivering   the 

52  L.  J.,  Adm.  83 ;  11  A.  C.  270 ;  10  judgment  of  the  C.  A.,  (1885)  10  P.  D. 

P.  D.  44 ;  6  Asp.  M.  C.  1  ;  The  Sara,  at  p.  53.     See  also  per  Dr.  Lushington, 

(1889)  58  L.  J.,  P.  57  ;  56  L.  J.,  Adm.  The  Mary  Ann,  (1865)  L.  E.,  1  A.  &  E 


918 


THE   DELIVERY. 


Sect.  699. 


The  charge 
given  by  the 
proceeding  in 
rem  takes 
effect  from 
the  arrest. 


Sara  (e)  the  House  of  Lords  took  the  same  view  with  regard  to 
the  claim  to  a  maritime  lien  for  a  master's  disbursements,  under 
the  Admiralty  Court  Act,  1861,  sect.  10. 

700.  The  remedy  in  rem,  then,  given  by  the  Admiralty  Court 
Acts  for  claims  arising  under  contracts  of  carriage,  is  not  founded 
upon  a  maritime  lien.  But  it  enables  the  claimant  to  arrest  and 
detain  the  property ;  and  gives  him  a  charge  upon  it,  subject  to 
other  prior  claims,  from  the  time  of  the  arrest.  "  The  object  of 
the  statute  is  only  to  found  a  jurisdiction  against  the  owner  who 
is  liable  for  the  damage,  and  to  give  the  security  of  the  ship,  the 
res,  from  the  time  of  the  arrest "  (/). 

In  The  Henrich  Bjorn,  the  Court  of  Appeal,  speaking  in 
relation  to  a  claim  for  necessaries  under  the  Admiralty  Court 
Act,  1840,  said (51):  "But  if  the  material  man  may  thus  arrest 
the  property  to  enforce  his  claim,  how  does  his  claim  differ  from 
a  maritime  lien  ?  The  answer  is,  that  a  maritime  lien  arises  the 
moment  the  event  occurs  which  creates  it;  the  proceeding  in  rem 
which  perfects  the  inchoate  right  relates  back  to  the  period  when 
it  first  attached  ;  '  the  maritime  lien  travels  with  the  thing  into 
whatsoever  possession  it  may  come '  (The  Bold  Buccleugh  Qi) ) ; 
and  the  arrest  can  extend  only  to  the  ship  subject  to  the  lien. 
But,  on  the  contrary,  the  arrest  of  a  vessel  under  the  statute  is 
only  one  of  several  possible  alternative  proceedings  acZ/tiwciandam 
jurisdictionem ;  no  right  in  the  ship  or  against  the  ship  is  created 
at  any  time  before  the  arrest ;  it  has  no  relation  back  to  any 
earlier  period :  it  is  available  only  against  the  property  of  the 
person  who  owes  the  debt  for  necessaries ;  and  the  arrest  need 
not  be  of  the  ship  in  question,  but  may  be  of  any  property  of 
the  defendant  within  the  realm.  The  two  proceedings,  therefore, 
though  approaching  one  another  in  form,  are  different  in  sub- 
stance :  in  the  one  case  the  arrest  is  to  give  effect  to  a  pre-existent 
lien ;  in  the  other,  the  arrest  is  only  one  of  several  alternative 
modes  of  procedure,  because,  to  use  the  language  of  Dr.  Lushing- 
ton  in  The  Volant  (i), '  it  offers  the  greatest  security  for  obtaining 

(/)  The  Pieve  Superieure,  (1874) 
L.  R.,  5  P.  C.  482,  p.  491. 

C?)  (1886)  10  P.  D.  44,  p.  54 ;  affirmed 
(1886)  55  L.  J.,  P.  80  ;  11  A.  0.  270. 

(/t)  (1851)  13  E.  E.  884 ;  7  Moo.  P.O. 
267. 

(0  (1842)  1  W.  Rob.  383. 


8,  p.  12  ;  and  per  Brett,  J.,  Simpson  v. 
Blues,  (1872)  L.  R.,  7  C.  P.  290,  p.  295. 
(e)  (1889)  58  L.  J.,  P.  57  ;  14  A.  C. 
209  ;  reversing  56  L.  J.,  Adm.  160 ;  12 
P.  D.  158.  See  now  M.  S.  Act,  1894, 
B.  167  ;  cf.  The  Castlegate,  62  L.  J.,  P.  C. 
17  ;  (1893)  A.  C.  38  ;  7  Asp.  M.  0.  284. 
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substantial  justice  in  furnishing   a   security  for   prompt  and    Sect.  700. 
immediate  payment.'  " 

In  The  Cella  (k),  the  limited  company  which  owned  the  ship 
went  into  liquidation  after  an  action  in  rem  for  necessaries  had 
been  commenced.  The  liquidator  claimed  to  be  entitled  in 
priority  to  the  plaintiff,  but  without  success.  "  If  the  money  be 
in  Court,  or  the  Court  has  possession  of  the  res,  it  can  give  effect 
to  its  judgment  as  if  it  had  been  delivered  the  moment  after  it 
took  possession  of  the  res  "  (Z). 

701.  It  appears,  then,  that  the  remedies  in  rein,  which  we  are  Eemedy  only 

discussing,  can  only  be  availed  of  against  the  ship  and  freight  on  fjr^a^pro-" 

the  one  hand,  and  against  the  cargo  on  the  other,  so  long  or  so  P^'^*^'  '=°"- 

.  '  D  tmues  that  of 

far  only  as  they  continue  at  the  time  of  arrest  to  be  the  property  person  liable. 

of  the  person  who  is  personally  liable  for  the  damage,  or  breach 

of  duty  complained  of.     "  According  to  the  true  construction  of 

this  section  (sect.  5  of  the  Admiralty  Court  Act,  1861),  the  res, 

the  ship,  does  not  become  chargeable  with  the  debt  for  necessaries 

until  the  suit  is  actually  instituted,  and  all  valid  charges  on  the 

ship,  to  which  any  person  other  than  the  owner  of  the  ship  who 

is  hable  for  the  necessaries  is  entitled,  must  take  precedence  "  (m). 

In  The  Pacific  («),  also  a  suit  for  necessaries,  the  claim  was 
postponed  to  that  of  a  mortgagee  whose  mortgage  had  been 
granted  after  the  necessaries  were  supplied,  but  prior  to  the  suit. 
In  The  Aneroid  (o),  it  was  held  that  a  sale  of  the  ship,  before 
action,  defeated  the  right  to  payment  out  of  the  res  for  materials 
supplied  for  the  equipment  of  the  ship,  although  the  purchaser 
had  notice  of  the  claim  when  he  purchased. 

Sir  E.  Phillimore  said:  "It  would  be  difficult  to  see  what 
principle  of  equity  could  render  the  purchaser,  who  it  must  be 
presumed  had  paid  the  full  value  of  the  repaired  ship,  liable  for 
the  debt  of  the  vendor  to  the  repairing  tradesman,  with  whom  the 
vendee  had  no  contract  at  all.  I  do  not  think  that  the  fact  of 
notice  being  given  can  create  a  lien  which  is  neither  a  maritime 
lien  nor  a  possessory  lien." 

It  appeared  in  that  case  that  the  shares  in  the  ship  which  had 

(Ji)  InG.  A.,  (1888)  57  L.  J.,  Adm.  55 ;  (n)  (1864)  33  L.  J.,  Adm.  120  ;  Br.  & 

13  P.  D.  82.  L.  243. 

(l)  Per  Lord  Esher,  13  P.  D.  p.  87.  (o)  (1877)  47  L.  J.,  Adm.  15  ;  2  P.  D. 

(m)  Per   Hellish,    L.    J.,    The    Two  189. 
Ellens,  (1872)  L.  E.,  4  P.  C.  161,  p.  170. 


920 


THE   DELIVERY. 


Sect.  701.  been  sold,  were  mortgaged  back  to  the  vendors  by  the  purchaser, 
on  the  day  of  the  sale.  So  that  apparently  the  whole  price  of  the 
shares  had  not  in  fact  been  paid.  Whether  that  should  make  a 
difference  in  any  case  does  not  appear  to  have  been  decided. 

Losses  of  Goods  hy  Collision. 

Actions  for  702.  We  have  further  to  refer  to  the  remedies  which  the  cargo 

wrongs.  owner  may  have  against  persons  who  are  strangers  to  the  contract 

with  the  shipowner. 

Cargo  may  have  been  lost  or  damaged  while  in  the  shipowner's 
custody  under  circumstances  which  entitle  the  owner  to  compensa- 
tion from  persons  other  than  the  shipowner.  Where  damage  has 
been  done  to  the  goods  wrongfully,  as  by  the  wilful,  negligent,  or 
reckless  act  of  any  person  who  is  not  empowered  by  law  to  do  that 
act,  the  owner  of  the  goods  may  sue  the  wrongdoer  for  compensa- 
tion for  the  consequences ;  whether  he  also  has  a  remedy  against 
the  shipowner  or  not.  And  where  the  goods  are  shipped  under 
a  c.i.f.  contract,  the  proper  plaintiffs  are  the  persons  in  whom  at 
the  time  of  the  collision  the  property  in  the  goods  is  vested ; 
this  fact  must  be  determined  by  the  terms  of  the  contract  of  sale 
and  the  acts  done  under  it  (p). 

And  a  right  to  sue  in  respect  of  such  damage  is  also  vested  in 
any  person  who  had  any  interest  in  the  goods  which  has  been 
destroyed,  or  prejudiced,  by  the  wrongful  act. 

In  The  Thyatira  {q),  the  cargo  belonged  to  the  owners  of  the 
carrying  ship.  The  Atmosphere,  but  the  plaintiffs  had  advanced 
1,650Z.  to  the  owners  upon  it,  and  this  was  secured  to  them  by  an 
assignment  of  bills  of  lading  for  the  cargo,  by  which  the  cargo  was 
to  be  delivered  on  payment  of  freight  at  a  certain  rate.  These  bills 
of  lading  were  indorsed  with  a  receipt  for  1,000Z.  on  account  of 
freight.  Also  two  policies,  one  for  1,000L  advanced  freight,  and 
another  on  cargo,  were  effected,  and  were  handed  with  the  bills 
of  lading  to  the  plaintiffs.  The  cargo  was  lost  owing  to  a  collision 
with  The  Thyatira,  for  which  she  was  to  blame. 

(^)  The  Charlotte,  77  L.  J.,  P.  132  ;  and  the  buyers  were  indemnified  by  the 

(1908)  P.  206  ;  24  T.  L.  R.  416.    At  the  underwriters.      It  was  held  that   the 

time  of  the  collision  the  buyers  had  action  against  the  wrong-doing  ship  was 

received  the  bill  of  lading    and    had  maintainable  in  the  name  of  the  sellers, 

passed  a  cheque  for  the  price  of  the  though  for  the  benefit  of  the  under- 

goods,  which  was  not  cleared  till  three  writers. 

days  after  the  collision.      The  sellers  (j)  (1883)  52  L.  J.,  Adm.  85  ;  8  P.  D. 

received   the   proceeds  of  this  cheque,  155. 
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In  an  action  by  the  plaintiffs  against  The  Thyatira  it  was  con-  Sect.  702. 
tended  that  the  plaintiffs  could  not  recover  the  1,000^.  advanced 
freight  against  The  Thyatira,  on  the  ground  that  no  freight  in 
advance  had  in  fact  been  paid  ;  the  freight  reserved  only  repre- 
senting the  possible  increase  of  value  of  the  cargo  at  its  destination ; 
and  that  the  owners  of  The  Atmosphere  had  already  in  another 
action  claimed  compensation  for  loss  of  the  disbursements  made 
to  earn  this  so-called  freight.  But  it  was  held  that  the  plaintiffs 
■were  entitled  to  recover  the  amount  as  compensation  for  their 
loss  of  the  benefit  of  the  enhanced  value  of  the  cargo. 

In  The  Glamorganshire  (r),  the  cargo  was  shipped  on  the  order 
of  the  plaintiffs,  but  it  was  deliverable  to  Barings,  and  the  bill 
o£  lading  had  been  indorsed  to  the  Hong  Kong  Bank  to  secure 
advances.  Still  it  was  held,  in  the  Privy  Council,  that  the  plain- 
tiffs had  "  an  interest  to  maintain  the  suit  to  recover  the  money 
for  the  benefit  of  those  persons  who  on  the  inquiry  are  proved  to 
be  entitled  to  it,  and  under  circumstances  in  which  the  money  will 
not  be  paid  out  till  the  owners  of  The  Glamorganshire  are  com- 
pletely freed  from  claims." 

And  if  the  person  who  has  been  damnified  was  insured  against  Underwriters 
such  a  loss,  and  has  been  indemnified  by  his  underwriters,  he  may  benefit, 
still  sue  for  compensation  on  their  behalf.  They  are  entitled  to 
the  benefit  of  his  right  of  action,  either  against  the  wrongdoer, 
or  against  the  shipowner  on  the  contract,  where  the  loss  is  one 
for  which  he  has  undertaken  responsibility  ;  and  they  may  claim 
to  sue  in  the  name  of  the  assured  upon  properly  indemnifying 
him  (s). 

703.  The  most  frequent  cause  of  claims  by  cargo  owners,  against  Collisions, 
third  persons,  is  collision  between  the  carrying  ship  and  another. 

Where  a  collision  has  been  purely  accidental,  having  happened 
without  any  fault  on  the  part  of  those  managing  either  ship,  the 
loss  lies  where  it  has  fallen ;  unless  the  cargo  owner  can  claim, 
from  the  shipowner  under  the  contract.  And  where  the  fault 
has  been  wholly  on  the  side  of  the  ship  which  is  carrying  the 
goods,  there  is,  of  course,  no  claim  against  the  owners  of  the 
other.     But  if  the   collision   has   been   due  to   negligent,   or 

()•)  (1888)  13  A.  C.  454  ;  6  Asp.  M.  C.  Q.  B.  D.  380-;  Darrell  ».  Tibbits,  (1880) 

3«.  50  L.  J.,  Q.  B.  33  ;  5  Q.  B.  D.  560.     Of. 

(«)  The  Charlotte,  ««p»-a;Castellain'i!.  Simpson   v.    Thomson,  (1877)  3  A.  C. 

Preston,  (1883)  52  L.  J.,  Q.  B.  366  ;  11  279. 
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Sect.  703.  improper,  management  of  the  stranger  ship,  compensation 
becomes  payable  by  those  responsible  for  that  management ; 
and,  as  we  shall  see,  it  may  generally  be  enforced  by  proceedings 
in  rem  against  her  (i). 

Where  both  704.  Where  both  vessels  have  been  in  fault,  in  bringing  about 

Wame'°  ^^^  Collision,  the  rule  is  that  the  liability  of  the  stranger  ship, 

Euie  of  half-     or  those  responsible  for  her  management,  is  for  one-half  only  of 
the  damage  occasioned  to  the  goods. 

On  the  view  of  the  common  law  taken  in  Thorogood  v.  Bryan  (u), 
and  Armstrong  v.  L.  &  Y.  Ey.  {v),  the  owner  of  goods  on  board 
a  ship  would  have  been  regarded  as  identified  with  those  in 
charge  of  the  ship,  so  as  to  be  affected  by  negligence  on  their 
part  which  contributed  to  the  collision ;  and  consequently  would 
have  been  unable  to  make  any  claim  upon  the  other  delinquent 
vessel.  But  this  view  of  the  law  has  been  overruled  by  the 
judgments  of  the  Court  of  Appeal  and  of  the  House  of  Lords 
in  the  case  of  The  Bernina  {x).  And  it  is  now  clear  that  the 
fact  that  the  collision  was  in  part  due  to  negligence  of  those 
in  charge  of  the  carrying  ship  does  not  stand  in  the  way  of  a 
claim  by  the  cargo  owners  against  the  other  ship  in  fault. 

And  at  common  law,  the  right  of  the  cargo  owner  would  be  to  a 
full  compensation.  But  by  the  rules  of  law  administered  in  the 
Court  of  Admiralty,  where  both  vessels  are  to  blame,  even  though 
not  in  equal  degrees,  the  whole  loss  sustained  by  their  owners  is 
apportioned  equally  between  the  two  {y).  Each  party  becomes 
liable  to  pay  to  the  other  one-half  of  the  damage  which  he  has 
sustained  {z).    And  this  rule  has  been  extended  to  the  claim  of 

(f)  Infra,  s.  706.  See  Stoomvaart  Maatschappy  Nederland 

(u)  (18i9)18L.  J.,  C.  P.  336  ;  8  C.  B.  ,.  P.  &  0.  Steam  Nav.  Co.,  (1882)  52 

115.  L.  J.,   Adm.   1  ;    7   A.  C.  795  ;  4  Asp. 

(f)  (1875)  41  L.  J.,  Ex.  89  ;   L.  E.,  10  M.  C.  567.    Where  one  ship  is  exempf«d 

Ex.  47.  on  the  ground  of  compulsory  pilotage, 

ix)  (1886)  55  L.  J.,  Adm.  65  ;  13  A.  C.  see  The  Hector,  (1883)  52  L.  J.,  Adm. 

1  ;  12  P.  D.  58  ;  6  Asp.  M.  C.  257.  51  ;  8  P.  D.  218.    The  rule  of  deducting 

(y)  TheWoodrop-Sims,  (1815)  2  Dods.  the  half-damage  to  the  other  ship,  in 

83  ;  Hay  r.  Le  Neve,  (1824)  2  Shaw,  Sc.  ascertaining  the  amount  to  be  paid,  or 

App.  395.  proved  for,  does  not  apply  to  the  claims 

(z)  The  half-damages  are  set  against  of  the  cargo  owners.     Those  are  proved 

one  another,  and  the  balance  is  payable  for  pari  passu  with  the  claims  of  the 

to  him  who  has  sustained  the  greater  shipowner,  and  of  the  master  and  crew, 

loss.     This  course  is  followed  although  See    Chapman    v.    Eoyal   Netherlands 

one  of  the  shipowners  may  have  taken  Steam  Nav.   Co.,  (1879)  48  L.  J.,  Adm. 

proceedings  for  limiting  his  liability.  449  ;  4  P.  D.  157. 
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an  owner  of  cargo  in  one  of  the  vessels.     He  is  allowed  to  claim    Sect.  704. 
for  half  his  loss,  and  no  more,  against  the  other  vessel  (a).  ~ 

"  It  is  true,  as  I  think,  that  the  owner  of  the  cargo  is  to  be  con- 
sidered a  perfectly  innocent  person,  and  that,  as  a  plaintiff,  he 
does  not  stand  in  the  same  position  as  the  owner  of  one  of  two 
delinquent  ships  ;  and  if  that  were  the  sole  ground  upon  which 
the  owner  of  the  ship  would  only  recover  one-half,  it  might  well 
be  that  the  owner  of  the  cargo  would  recover  the  whole  ;  but  this 
is  not  exactly  the  view  taken  by  the  Admiralty  law ;  it  endeavours, 
whether  wisely  or  not  I  do  not  say,  to  administer  more  equitable 
justice,  and,  where  both  parties  are  delinquent,  to  give  a  moiety  of 
the  loss,  or  to  divide  the  whole  loss,  it  being  impossible  to  ascertain 
the  proportionate  culpability.  I  apprehend  that,  carrying  out  this 
principle  according  to  its  practice,  the  Court  of  Admiralty  would 
say :  '  You,  the  innocent  owner  of  a  cargo,  proceeding  against  one 
only  of  two  delinquent  ships,  shall  recover  only  a  moiety  of  the 
damage,  because  we  can  affix  to  the  vessel  proceeded  against  only 
a  moiety  of  the  blame,  and  you  shall  be  left,  with  respect  to  the 
other  half  of  your  loss,  to  your  remedy  against  the  other  vessel, 
which  we  hold  to  be  equally  delinquent.'  It  may  be  true  that  this 
principle  is  not  altogether  reconcileable  with  the  rules  and  practice 
of  common  law,  and  much  might  be  said  as  to  the  equity  of  its 
operation  and  effect ;  but  still  I  think  that  this  resolution  of  the 
question  is  most  conformable  to  the  case  of  Hay  v.  Le  Neve,  and 
other  cases  ;  and  therefore  my  decree  must  be  that  the  plaintiffs 
do  recover  a  moiety  of  the  damage  only  "  (h). 

By  sect.  25,  sub-sect.  9,  of  the  Judicature  Act,  1873,  it  is  pro- 
vided that,  "  In  any  cause  or  proceeding  for  damages  arising  out 
of  a  collision  between  two  ships  (c),  if  both  ships  shall  be  found 
to  have  been  in  fault,  the  rules  hitherto  in  force  in  the  Court  of 

(a)  The  Milan,  (1861)  31  L.  J.,  Adm.  against  the  other  ship  :  The  Beacons- 

106 ;  Lush.  388  ;  Chartered  Mercantile  field,  (1894)  158  U.  S.  303  ;  The  Atlas, 

Bank  o£  India  D.Netherlands  India  Steam  (1876)   93  U.  S.  302;   and   her  owner 

Nav.  Co.,  (1883)  52  L.  J.,  Q.  B.  220  ;  10  may  claim  one-half  of  the  amount  so 

Q.  B.  D.  521  ;  5  Asp.  M.  C.  65.     Cf.  The  paid  against  the  carrying  ship,  notwith- 

Fiankland,  70  "L.  J.,  P.  42;  (1901)  P.  standing  the  Harter  Act:  The  Chatta- 

161  ;  9  Asp.  M.  C.  196  ;  The  Minnetonka,  hoochee,  (1899)  173  U.  S.  540. 

74  L.  J.,  P.  97  ;  (1905)  P.  206  ;  21  T.  L.  (c)  By  sect.  742  of  the  M.  S.  Act,  1894, 

K-  407.  a  "ship  "  is  defined  to  include  "  any  de- 

(6)  Per  Dr.  Lnshington,  The  Milan,  scription   of  vessel  used  in  navigation 

(1861)  31  L.  J.,  Adm.  105,  at  p.  112.     In  not  propelled  by  oars."      See  The  Mac, 

the  TJ.  S.  the  owner  of  cargo,  or  the  ship-  (1882)51  L.  J.,  Adm.  81  ;   7  P.  D.  126. 
owner  on  his  behalf,  may  recover  in  full 
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Sect.  704.    Admiralty,  so  far  as  they  have  been  at  variance  with  the  rules 
in  force  in  the  courts  of  common  law,  shall  prevail." 


Claim  against 
carrier  not 
afieoted. 


Exceptions 
protect  carrier 
against  claims 
in  tort. 


705.  The  right  to  proceed  against  the  other  colliding  vessel, 
whether  for  the  whole  of  the  loss,  or  for  half  only,  does  not,  where 
it  is  unsatisfied,  prejudice  the  right  of  the  freighter  to  claim  for 
the  whole  loss  against  the  carrying  shipowner,  under  the  con- 
tract (d). 

The  claim  against  the  carrier  is  generally  under  the  contract, 
though  in  some  cases  it  might  be  framed  in  tort.  For  the  carrier 
is  answerable  for  such  losses,  unless  the  contract  excuses  him;  and 
if  the  contract  exempts  him  from  responsibility  for  the  causes 
which  have  produced  the  loss,  it  will  relieve  him  from  liability, 
even  though  he  would  have  been  answerable  for  the  loss  had  no 
contract  at  all  existed  (e).  The  exemptions  in  the  contract  are 
not  confined  in  their  operation  to  limiting  the  obligations  which 
are  created  by  the  contract. 

The  rule  of  half-damages  was  applied  in  Ch^artered  Mercantile 
Bank  of  India  v.  Netherlands  India  Steam  Navigation  Co.  (/), 
where  the  carrying  ship  and  the  colliding  ship,  which  had  been 
both  to  blame,  belonged  to  the  same  owners.  The  shipowners 
there  were  not  liable  under  the  contract  of  carriage;  but  were  held 
to  be  liable  as  wrongdoers,  in  respect  of  the  colliding  ship,  for 
one-half  of  the  loss.  They  were  not  excused  from  liability  for 
the  acts  of  their  servants  in  navigating  that  vessel  by  the  bill 
of  lading  exception  of  "  accidents,  loss  or  damage  from  any  act, 
neglect  or  default  whatsoever,  of  the  pilots,  master  or  mariners, 
or  other  servants  of  the  company  in  navigating  the  ship." 

Proceedings  706.  The  Owner  of  cargo  which  has  been  damaged  by  a  collision 

rally  be  in       yfi^ii  another  ship,  for  which  those  in  charge  of  her  are  to  blame, 
""'■  may  proceed  against  her  in  rem ;  whether  the  collision  has  occurred 


Where  both 
ships  belong 
to  same 
owner. 


on  the  high  seas  or  not  (p). 

(d)  The  Bushire,  (1885)  52  L.  T.  740  ; 
5  Asp.  M.  C.  416. 

(«)  See  Delaurier  r.  Wyllie,  (1889)  27 
Sc.  L.  E.  148  ;  supra,  a.  67. 

(/)  (1883)  52  L.  J.,  Q.  B.  220  ;  10 
Q.  B.  D.  521. 

0?)  By  the  Admiralty  Court  Act,  1861, 
s.  7,  "  The  High  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claim 
for  damage  done  by  any  ship."     This 


section  does  not  enable  the  cargo  owner 
to  proceed  in  rem  against  the  ship  which 
carried  the  cargo,  for  damage  done  by 
a  negligent  collision ;  The  Victoria, 
(1887)  56  L.  J.,  Adm.  76  ;  12  P.  D.  105. 
See  also  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  a.  3,  sub-s.  3 ; 
and  the  Amendment  Act,  1869,  s.  2, 
sub-s.  1. 
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And  he  has  a  maritime  lien  for  his  claim  ;  by  virtue  of  which  Sect.  706. 
he  can  follow  the  ship,  and  proceed  against  her,  although  she  may 
have  been  sold  or  mortgaged  by  those  who  owned  her  at  the  time 
of  the  collision  (h) .  This  appears  to  be  true  although  the  collision 
may  have  been  within  the  body  of  a  county,  and  so  only  within 
the  statutory  jurisdiction  of  the  Admiralty  Court  (i). 

707.  It  has  been  much  debated  whether  this  maritime  lien,  and  Not  unless 
the  consequent  right  to  proceed  against  the  ship,  depend  upon  person  in 
the  existence  of  personal  responsibility  for  the  collision  on  the  octroi  liable, 
part  of  the  owners.     The  damage  may  have  been  caused  by  the 
wilful  act  of  the  master  outside  the  scope  of  his  employment,  so 
that  his  employers  are  not  personally  answerable  for  it  (k)  ;  or  it 
may  have  resulted  from  negligence  of  a  pilot  whom  the  owners 
have  been  compelled  by  law  to  employ.    In  such  cases  the  lien 
and  proceeding  against  the  ship  are  not  available  {I). 

In  The  Druid,  where  the  suit  was  for  damage  caused  by  a 
wilful  unauthorized  act  of  the  master.  Dr.  Lushington  said  (m) : 
"  In  all  causes  which  roay  arise  from  circumstances  occurring 
during  the  ownership  of  the  persons  whose  ship  is  proceeded 
against,  I  apprehend  that  no  suit  could  ever  be  maintained 
against  a  ship  where  the  owners  were  not  themselves  personally 
liable,  or  where  their  personal  liability  had  not  been  given  up, 
as  in  bottomry  bonds,  by  taking  a  lien  on  the  vessel.  The 
liabiUty  of  the  ship  and  the  responsibility  of  the  owners  in  such 
cases  are  convertible  terms ;  the  ship  is  not  liable  if  the  owners 
are  not  responsible  ;  and  vice  versa,  no  responsibility  can  attach 
upon  the  owners  if  the  ship  is  exempt  and  not  liable  to  be 
proceeded  against." 

(A)  Supra,  s.  698.  357  ;  Steel  v.  Lester,  (1877)  47  L.  J.,  C. 

(i)  See  per  Mellish,  L.  J.,  The  Two  P.  43 ;  3  C.  P.  D.  121. 

Ellens,  (1872)  L.  E.,  4  P.  C.  161,  at  p.  (0  The  Druid,  (1842)  1  W.  Bob.  391  ; 

167.    Cf.  The  Henrich  Bjorn,  (1886)  55  The  Protector,  (1839)  1  W.  Bob.  45  ;  The 

L.  J.,  P.  80  ;  62  L.  J.,  Adm.  83  ;  11  A.  Annapolis,  (1861)  80  L.  J.,  Adm.  201  ; 

C.270;  10  P.  D.  44;  The  Sara,  (1889)  4  L.  T.  417;  5  L.  T.  37;  Lu.sh.  295  j 

68 L.  J.,  P.  57  ;  56  L.  J.,  Adm.  160  ;  14  The  Utopia,  62  L.  J.,  P.  C.  118  ;  (1893) 

A.  C.  209  ;  12  P.  D.  158.  A.  C.  492.     Cf.  Currie  v.  MoKnight,  6S 

(k)  See  Limpua  v.  London    General  L.  J.,  P.  C.  19  ;  (1897)  A.  C,  97  ;  8  Asp. 

Omnibus  Co.,  (1862)  32  L.  J.,  Ex.  34  ;  M.  C.  193. 

1  H.  &  0.  626 ;   Bayley  v.  M.   S.  &  L.  («0  (1842)  1  W.  Bob.  391,  at  p.  399. 

Rail.  Co.,  (1873)  42  L.  J.,  C.  P.  78  ;  L.  And  see  per  Brett,  L.  J.,  in  The  Parle- 

B.,8C.P.148;Venables  I).  Smith,  (1877)  ment  Beige,  (1880)  5  P.   D.  197,  at  p.. 

16  L.  J.,  Q.  B.  470  ;   2  Q.  B.   D.  279;  218.    And  per  Sir  E.  Phillimore,  in  The 

Eayner  v.  MitcheU,  (1877)  2  C.  P.   D.  Leon,  (1881)  6  P.  D.  148,  at  p.  150. 
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Sect.  707.  Where,  however,  the  ship  has  been  chartered,  and  the 
charterers  put  in  control  of  her,  then,  if  they  are  responsible 
for  the  acts  which  have  caused  the  collision,  the  ship  may  be 
proceeded  against,  although  the  owner  may  not  be  personally 
responsible  (n).  And  the  same  has  been  held  where  the  vessel 
has  been  temporarily  placed  in  charge  of  persons  acting,  not  as 
servants  of  the  shipowner,  but  as  independent  contractors  with 
him  (o). 

"  The  result  of  the  authorities  cited  appears  to  me  to  be  this, 
that  the  maritime  lien  resulting  from  collision  is  not  absolute. 
It  is  a  prima  facie  liability  of  the  ship,  which  may  be  rebutted 
by  showing  that  the  injury  was  done  by  the  act  of  some  one 
navigating  the  ship  not  deriving  his  authority  from  the  owners ; 
and  that,  by  the  maritime  law,  charterers,  in  whom  the  control 
of  the  ship  has  been  vested  by  the  owners,  are  deemed  to  have 
derived  their  authority  from  the  owners,  so  as  to  make  the  ship 
liable  for  the  negligence  of  the  charterers,  who  are,  pro  hac  vice, 
the  owners  "  {p). 

In  the  valuable  judgment  of  Gorell  Barnes,  J.,  in  The  Eipon 
City  (g),  the  cases  are  all  reviewed,  and  the  conclusion  is  drawn 
that  this  right  of  maritime  lien  on  a  ship  must  "  in  some  way 
have  been  derived  from  the  owner,  either  directly  or  through 
the  acts  of  persons  deriving  their  authority  from  the  owner." 
And  further,  "  as  maritime  liens  are  recognized  by  law,  persons 
who  are  allowed  by  those  interested  in  a  vessel  to  have  posses- 
sion of  her  for  the  purpose  of  using  or  employing  her  in  the 
ordinary  manner,  must  be  deemed  to  have  received  authority 
from  those  interested  in  her  to  subject  the  vessel  to  claims  in 
respect  of  which  maritime  liens  may  attach  to  her,  arising  out  of 
matters  occurring  in  the  ordinary  course  of  her  use  or  employ- 
ment, unless  the  parties  have  so  acted  towards  each  other  that 
the  party  asserting  the  lien  is  not  entitled  to  rely  on  such 
presumed  authority  "  (r). 

(«)  The  Ticonderoga  (1857)  Swabey,  127. 
215  ;  The  Lemington,  (1874)  2  Asp.  M.  (^?)  Per  Hannen,  J.,  in  The  Tasmania, 

C.  475  ;  supra,  s.  696.  (1888)  13  P.  D.   110,  p.  118.    Of.  per 

(o)  The  Euby  Queen,  (1861)  Lush.  266.  Lord  Watson  in  The  Castlegate,  (1893) 

But  see  to  the  contrary,  The  Orient,  A.  C.  38,  p.  52. 

(1871)  40  L.  J.,  Adm.  29 ;  L.  E.,  3  P.  C.  (?)  66  L.  J.,  P.  110  ;  (1897)  P.  226. 

696  ;   The    American   and    The    Syria,  (?•)  (1897)  P.  at  pp.  242  and  244. 

(1874)  43  L.  J.,  Adm.  30  ;  L.  E.,  6  P.  C . 
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708.  The  Court  of  Admiralty  exercises  its  jurisdiction  in  rem,    Sect.  708. 
although  one  or  both  of  the  vessels  which  have  been  in  collision  Jurisdiction 

I       •  „  ^„\  exercised  over 

are  foreigners  (s) .  ^^.gig^  ^^-^^^^ 

And  by  sect.  688  of  the  Merchant  Shipping  Act,  1894  {t),  the 
courts  are  enabled  to  detain  any  foreign  ship  by  which  any 
injury  has,  in  any  part  of  the  world,  been  caused  to  any  property 
belonging  to  British  subjects,  if  she  be  found  in  any  port  or  river 
of  the  United  Kingdom,  or  within  three  miles  of  the  coast, 
upon  its  being  shown  that  such  injury  was  probably  caused  by 
the  misconduct,  or  want  or  skill,  of  the  master  or  mariners  of 
such  ship. 

709.  The  question  whether  a  foreign  colliding  vessel  is  liable  Liability  of 

foreign  ship, 

for  a  collision  which  has  occurred  on  the  high  seas  is  determined  by  what  law 

by  the  Court  of  Admiralty  according  to  the  general  maritime  law, 

as  there  understood  and  adopted  ;  though  that  may  differ  from 

the  law  as  administered  in  the  country  to  which  the  ship  belongs. 

And  if,  in  such  a  case,  proceedings  are  taken  in  personam  against 

the  owner  of  the  foreign  ship,  he  may,  if  within  the  jurisdiction, 

be  made  liable  for  the  acts  of  the  master  and  crew,  though  he 

would  not  be  so  by  the  law  of  his  flag  (u). 

But  regulations  of  navigation  established  by  our  Legislature  do 
not  generally  bind  foreign  ships  on  the  high  seas.  "  As  regards 
the  foreign  ship,  for  her  owner  cannot  be  supposed  to  know  or  to 
be  bound  by  the  municipal  law  of  this  country,  the  case  must  be 
decided  by  the  law  maritime,  by  those  rules  of  navigation  which 
usually  prevail  among  nations  navigating  the  seas  where  the 
collision  takes  place.  If  the  foreigner  comes  before  the  tribunal 
of  this  country  the  remedy  and  form  of  proceeding  must  be 
according  to  the  lex  fori  "  (x). 

On  the  other  hand,  as  regards  the  Collision  Eegulations,  and 
the  provisions  of  Part  V.  of  the  M.  S.  Act,  1894,  "  in  any  case 

(«)  The  JohannFriedrich,  (1839)1  W.  (a;)  Per    Dr.   Lushiagton,  The   Zoll- 

Eob-  35.  verein,  (1856)  Swabey,  96,  at  p.  99.  And 

(Q  57  &  58  Vict.  c.  60,  si.  688.     As  see  The  Dumfries,  (1856)  Swabey,  63  ; 

to  the  effect  of  this  section  in  extending  The  Leon,  (1881)  50  L.  J.,  Adm.  59  ;  6 

the  jurisdiction  of  the  Court,  see  The  P.  D.   US;  M.    S.    Act,    1862,   s.  58; 

Bilbao,  (1860)  3  L.  T.  338  ;  Lush.  149.  Marsden  on  Collisions  (2nd),  215.     The 

(w)  The  Leon,  (188i)  50  L.  J.,  Adm.  liability  of  foreign  shipowners  was  not 

59;  6  P.  D.  148  ;  Chartered  Mercantile  limited  under  English  law  before  M.  S. 

Bank  of  India  v.  Netherlands  India  S.  Act,  1862,  s.  54.     See  now  M.  S.   Act, 

NaT.  Co.,  (1883)  10  Q.  B.  D.  521,  at  pp.  1894,  s.  503. 
537,  545. 


928 


THE   DELIVERY. 


Sect.  709.    arising  in  a  British  court  concerning  matters  arising  within 
British  jurisdiction,  foreign  ships  shall  . 
they  were  British  ships  "  {y). 


be  treated  as  if 


Where  colli- 
sion has 
occurred 
within  a 
foreign  juris- 
diction. 


710.  Where  a  collision  has  taken  place  within  a  foreign  juris- 
diction the  rule  is  different.  "  As  a  general  rule,  in  order  to 
found  a  suit  in  England  for  a  wrong  alleged  to  have  been  com- 
mitted abroad,  two  conditions  must  be  fulfilled.  First,  the 
wrong  must  be  of  such  a  character  that  it  would  have  been 
actionable  if  committed  in  England  :  therefore  in  The  Halley(«), 
the  Judicial  Committee  pronounced  against  a  suit  in  Admiralty, 
founded  upon  a  liability  by  the  law  of  Belgium,  for  collision, 
caused  by  the  act  of  a  pilot  whom  the  shipowner  was  compelled 
by  that  law  to  employ,  and  for  whom,  therefore,  as  not  being 
his  agent,  he  was  not  responsible  by  English  law.  Secondly, 
the  act  must  not  have  been  justifiable  by  the  law  of  the  place 
where  it  was  done  "  (a). 

The  wrong  complained  of  must  not  only  be  such  as  to  give  rise 
to  a  cause  of  action  in  this  country  against  the  person  proceeded 
against ;  but  also  must  be  a  matter  for  which  he  would  be  liable 
according  to  the  law  of  the  place  where  it  occurred. 

And  this  rule  was  held  to  apply  where  damage  was  done, 
within  a  foreign  jurisdiction,  by  a  British  vessel  (fc).  Mellish,  L.  J., 
said :  "  The  law  respecting  personal  injuries,  and  respecting 
wrongs  to  personal  property,  appears  to  me  to  be  perfectly 
settled,  that  no  action  can  be  maintained  in  the  courts  of  this 
country  on  account  of  a  wrongful  act  either  to  a  person  or  to 
personal  property,  committed  within  the  jurisdiction  of  a  foreign 
country,  unless  the  act  is  wrongful  by  the  law  of  the  country 
where  it  is  committed,  and  also  wrongful  by  the  law  of  this 
country." 

(y)  M.  S.  Act,  1894,  s.  418  (2);  and  judgment  of  the  Exchequer  Chamber, 

see  s.  424.  in  Phillips  v.  Eyre,  (1870)  L.  E.,  6  Q.  B. 

(«)  (1868)  37  L.  J.,  Adm.  33  ;  L.  E.,  2  1,  at  p.  28. 
P.  C.  193.  (V)  The  M.  Moxham,  (1876)46  L.  J., 

(a)  Per    Willes,    J.,    delivering  the  Adm.  17 ;  1  P.  D.  107. 
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711.  The   subject   of  damages  has  been  very  fully  treated  in  The  subjects 
well-known  treatises  {a),  to  which  the  reader  may  be  referred ; 
but  it  will  be  convenient  to  discuss,  shortly,  the  principles  which 
govern  the  amount  of  damages  recoverable  in  cases  which  specially 
belong  to  our  subject. 

This  has  already  been  done  incidentally  upon  many  questions 
during  the  foregoing  chapters ;  more  especially  with  regard  to 
claims  on  the  part  of  the  shipowner.  Thus,  it  will  be  unnecessary 
to  repeat  what  has  been  said,  in  Chapter  XVII.,  with  respect  to 
detentions  of  the  ship. 

(a)  Mayue  on  Damages  (4th),  1884,      Sedgwick  on  the  Measure  of  Damages 
^1  J.  D.  Mayne  and  Lumley  Smith ;       (7th),  1880. 

c— c.  3  o 
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Failure  to 
ship  cargo. 


Sect.  711.  Nor  need  much  be  said  as  to  the  damages  recoverable  by  the 
shipowner  for  a  failure  to  ship  goods  as  agreed,  or  to  load  the 
kind  of  cargo  which  was  agreed.  In  such  cases  the  loss  which 
the  shipowner  sustains  is  the  difference  between  the  freights 
which  he  would  have  received,  had  the  goods  been  properly 
shipped,  and  the  freights  which  become  payable  on  what  has  in 
fact  been  shipped  by  the  freighter,  or  by  others  in  his  stead ; 
deducting,  on  the  one  hand,  the  expenses  which  the  shipowner 
avoids  by  not  having  to  take  on  board,  carry,  and  discharge  the 
cargo  not  shipped ;  and,  on  the  other  hand,  adding  any  extra 
expenses  which  the  shipowner  has  prudently  incurred  in 
obtaining  and  carrying  the  substituted  cargo.  The  questions 
which  arise  in  practice  are,  as  to  what  cargo  ought  to  have  been 
shipped  under  the  contract,  and  how  ought  the  freights  to  be 
calculated  ;  and  these  are  discussed  in  previous  chapters  (b). 

Thus,  we  shall  here  for  the  most  part  consider  what  the 
damages  are  which  the  freighter  may  recover  for  breaches  of 
the  contract  by  the  shipowner. 


General  prin- 
ciples. 


712.  But  before  dealing  with  the  different  classes  of  claims 
which  arise,  it  will  be  well  to  point  out  certain  general  principles 
which  determine  the  extent  to  which  damages  are  allowed  for 
breaches  of  contracts. 

The  fundamental  principle  is  that  compensation  ought  to  be 
made  to  the  party  who  has  been  wronged  by  the  breach,  for  the 
losses  which  he  has  sustained  in  consequence  of  it ;  that  he  ought 
to  be  placed  in  the  same  position,  pecuniarily,  as  if  the  contract 
had  been  performed  and  not  broken. 

But  to  that  principle  there  are  important  limitations;  and 
compensation  is  not  in  fact  recoverable  for  every  loss  or  detriment 
which  may  be  traceable  as  a  consequence,  however  remote,  of 
the  breach  of  contract.  Even  where  the  loss  follows  immediately 
upon  the  breach,  it  is  in  every  case  the  consequence  of  a  group 
of  causes,  of  which  the  breach  of  contract  is  only  one,  and  of 
which  some  may  have  no  connection  with  the  contract,  or  with 
the  manner  of  performing  it.  And  where  the  loss  does  not 
follow  immediately  upon  the  breach,  its  proximate  causes  may, 
or  may  not,  be  consequences  of  that ;  other  new  and  entirely 
independent  causes  may  have  intervened ;  and  the  breach  may 


(J)  Chaps.  IX  and  XVI. 
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often  be  regarded  rather  as  having  given  the  opportunity  for  the     Sect.  712. 

loss,  than  as  having  caused  it.     "We  have  then  to  consider  to 

what  extent  the  party  who  breaks  the  contract  is  liable  for  losses 

due  to  other  causes,  which  co-operate  with,  or  ensue  upon,  the 

breach. 

The  matter  may  be  put  in  another  way.  The  effect  of  the 
breach  of  a  contract  can  in  some  respects  be  seen  definitely 
beforehand.  If  money  is  to  be  paid,'or  goods  are  to  be  delivered, 
the  loss  of  the  money  or  goods  is  the  plain  consequence  of  a 
failure  to  pay,  or  to  deliver.  If  payment,  or  delivery,  is 
improperly  delayed,  the  temporary  deprivation  of  the  money 
or  goods  is  the  definitely  foreseen  result  of  that  breach.  So,  if  a 
ship  be  improperly  detained  by  the  freighter,  the  clear  result  is 
a  loss  of  her  services  to  the  shipowner.  And  if  the  shipowner 
fails  to  carry  goods  as  agreed,  or  the  freighter  fails  to  provide 
a  cargo  as  agreed,  the  necessary  consequences  are  a  loss  of  the 
conveyance  by  that  means  in  the  one  case,  and  of  the  oppor- 
tunity of  earning  freight  by  carrying  the  agreed  cargo  in  the 
other. 

But  the  pecuniary  loss  involved  in  these  definite  consequences 
may  be  aggravated  by  other  circumstances,  which  accompany  the 
breach,  or  follow  upon  it.  Also  the  breach  may,  under  the  cir- 
cumstances, have  further  and  different  consequences  which  also 
involve  loss.  This  aggravated  or  additional  loss  may,  or  may 
not,  have  been  calculable  beforehand.  It  depends  upon  the 
conditions  which  actually  obtain  at  or  after  the  time  when  the 
performance  should  have  taken  place ;  and  those  may,  or  may 
not,  have  been  known  or  expected  when  the  contract  was  made. 
The  question  is,  how  far  are  aggravations  of  the  ordinary, 
definite,  effects  of  a  breach,  which  are  due  to  the  circumstances 
which  attend  it,  to  be  taken  into  account  ? 

The  general  answer  is,  that  they  are  not  to  be  taken  into 
account,  except  so  far  as  the  circumstances  to  which  they  are 
due  were  the  ordinary  probable  circumstances,  which  might 
beforehand  be  expected  to  attend  or  follow  upon  the  breach. 

But  that  rule  is  subject  to  the  exception,  that  if  the  party  who 
has  broken  the  contract  entered  into  it  in  contemplation  of  special 
circumstances,  which  would  affect  the  consequences  of  a  breach, 
and  accepted  those  circumstances  as  conditions  under  which  the 
■contract  was  to  be  performed,  then  he  is  liable  for  any  special 

3  0  2 
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Sect.  712.     losses  which  have  arisen,  and  were  likely  to  arise,  from  the  breach 

under  those  circumstances. 
The  rule  in  713.  The  rule  and  the  exception  were  laid  down  by  Baron 

B^xindaie  AldersoD,  in  the  considered  judgment  of  the  Court  in  the  leading 
case  of  Hadley  v.  Baxendale  (c),  as  follows  :— "  "Where  two  parties 
have  made  a  contract  which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  respect  of  such  breach 
of  contract  should  be,  either  such  as  may  fairly  and  reasonably 
be  considered  arising  naturally,  i.e.,  according  to  the  usual  course 
of  things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract,  as  the  probable  result 
of  the  breach  of  it. 

"  Now,  if  the  special  circumstances  under  which  the  contract 
was  actually  made  were  communicated  by  the  plaintiff  to  the 
defendant,  and  thus  known  to  both  parties,  the  damages  resulting 
from  the  breach  of  such  a  contract  which  they  would  reasonably 
contemplate  would  be  the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  those  special  circum- 
stances, so  known  and  communicated.  But,  on  the  other  hand, 
if  those  special  circumstances  were  wholly  unknown  to  the  party 
breaking  the  contract,  he  at  the  most  could  only  be  supposed  to 
have  had  in  his  contemplation  the  amount  of  injury  which  would 
arise  generally,  and  in  the  great  multitude  of  cases  not  affected 
by  any  special  circumstances,  from  such  a  breach  of  contract. 
For  had  the  special  circumstances  been  known,  the  parties  might 
have  especially  provided  for  the  breach  of  contract  by  special 
terms  as  to  the  damages  in  that  case,  and  of  thiB  advantage  it 
would  be  very  unjust  to  deprive  them." 

In  that  case  carriers  had  been  unreasonably  slow  in  delivering 
a  broken  mill-shaft,  which  had  been  sent  to  an  engineer  as  a 
model  for  a  new  one.  In  consequence  of  this  delay  the  making 
of  the  new  one  was  delayed,  and  the  mill  was  stopped  for  want 
of  it.  It  was  held  that  the  carriers  were  not  liable  for  the  loss 
of  profits  due  to  the  lengthened  stoppage  at  the  mill.  "  For  such 
loss  would  neither  have  flowed  naturally  from  the  breach  of  this 
contract  in  the  great  multitude  of  such  cases  occurring  under 
ordinary   circumstances ;   nor  were  the   special  circumstances, 

(c)  (1854)  23  L.  J.,  Ex.  179,  p.  183. 
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which  perhaps  would  have  made  it  a  reasonable  and  natural    Sect.  713. 
consequence  of  such  breach  of  contract,  communicated  to  or 
known  by  the  defendant." 

714.  This  general  rule,  that  the  loss  to  be  paid  for  is  that  illustrations 
which  arises  "  naturally,"  or  "  according  to  the  usual  course  of  rule!''  ^"'"''' 
things,"  thus  laid  down  in  Hadley  v.  Baxendale,  has  been 
approved  and  adopted  in  numerous  cases  {d).  In  application, 
however,  it  still  involves  inquiry  as  to  what  may  be  supposed 
to  have  been  contemplated  by  the  parties.  For  the  conse- 
quences to  be  considered  are  those  which  "  might  be  reasonably 
expected  in  the  ordinary  course  of  things  to  flow  from  the  non- 
fulfilment  of  the  contract "  (e).  The  following  cases  will  illustrate 
the  rule. 

In  Wilson  v.  General  Iron  Screw  Colliery  Co.  (/),  the  plaintiffs 
were  allowed  to  recover  damages  for  the  detention  of  their  ship 
while  defective  machinery  supplied  by  the  defendants  was  being 
replaced. 

In  The  City  of  Lincoln  (gf),  a  ship  lost  her  compasses  and  charts 
in  a  collision,  and  the  ship  herself  was  lost  while  being  navigated 
to  a  port  of  refuge  owing  to  the  want  of  compass  and  chart.  It 
was  held  that  compensation  for  that  loss  could  be  recovered,  as 
being  a  consequence  of  the  collision. 

In  Mowbray  v.  Merry  weather  (h),  the  plaintiffs  (stevedores) 
agreed  to  discharge  a  ship  of  the  defendant,  who  undertook  to 
provide  proper  tackle  for  the  purpose.  Owing  to  a  defect  one  of 
defendant's  chains  broke,  and  plaintiffs  became  liable  to  one  of 
their  men  who  was  thereby  injured.  It  was  held  that  they  could 
recover  the  amount  of  this  liability  from  the  defendant ;  although, 

(i)  In   Smith  o.   Green,  ((1875)    iS  L.  R.,  1  Ex.  177,  p.  181. 
L.  J.,  C.  P.  28 ;  1  C.  P.  D.  92),  Grove,  J.,  (e)  Per    Blackburn,    J.,  in    Cory    v. 
said :  "  Great  difficulty  no  doubt  arises  Thames  Ironworks  Co.,  (1868)  L.  R.,  3 
from  the  use  of  the  word  'natural' in  Q.  B.  181,  p.  190.     But  see  "Wilson  v. 
those  cases.    It  is  used  by  Lord  Camp-  Dunville,  (1879)  6  L.  R.,  Ir.  210  ;  Bos- 
bell  and  Erie,  J.,  in  Randall  v.  Roper,  took  v.  Nicholson,  73  L.  J.,  K.  B.  521 ; 
(1858)  27  L.  J.,  Q.  B.  266  ;    E.  B.  &  E.  (1904)  1  K.  B.  725. 
84,  and  has  been  used  in  many  cases ;  (/)  (1877)  17  L.  J.,  Q.  B.  239. 
aaid  it  may  not  be  easy  to  substitute  a  (£)  (1889)  59  L.  J.,  Adm.  1  ;  15  P.  D. 
better  word  to  express  what  is  meant.  15.     Of.  The  Marpessa,  61  L.  J.,  P.  9 ; 
Normal,  or  likely  or  probable  of  occur-  (1891)  P.  403 ;  The  Port  Victoria,  71 
rence  in  the  ordinary  course  of  things,  L.  J.,  P.  36  ;,  (1902)  P.  25. 
would  perhaps    be    the    more    correct  (/t)  65  L.  J.,  Q.  B.  50  ;  (1895)  1  Q.  B. 
■eypressiou."    Of.    per    Martin,    B.,   in  857  ;  (1895)  2  Q.  B.  641  ;  Scott  v.  Foley, 
Wilson  V.  Newport  Dock   Co.,   (1866)  (1899)  5  Com.  Ca.  53. 
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Sect.  714.    relying  on  defendant's  undertaking,  they  had  themselves  been 
negligent  in  not  testing  the  chain. 

In  these  cases  the  losses  were  regarded  as  consequences  which 
would  be  contemplated  beforehand  as  likely  to  arise  from  the 
breach.  On  the  other  hand,  in  Gee  v.  Lancashire  and  York- 
shire Eail.  Co.  (i),  where  there  had  been  delay  in  delivering  some 
cotton  to  a  mill-owner,  owing  to  which  his  mill  stood  idle  for  a 
time,  it  was  held  to  be  a  misdirection  to  tell  the  jury  that  he 
was  entitled  to  claim  the  wages  he  had  paid,  and  the  profits  he 
would  have  made  during  that  time.  Pollock,  C.  B.,  said  (j) :  "  It 
was  not  the  consequence  of  the  non-arrival  of  the  cotton  alone,  but 
it  was  the  consequence  of  the  non-arrival  of  the  cotton  and  of  the 
plaintiffs  having  no  cotton  to  resort  to.  No  doubt,  if  it  could  be 
made  out  that  the  practice  in  the  neighbourhood  of  Liverpool  and 
Manchester  was  such  that  every  carrier  must  know  that  when 
cotton  was  sent  there  was  a  mill  standing  still  until  it  should 
arrive,  all  this  would  have  been  a  right  direction.  If  they  had 
notice  of  that,  either  actual  notice,  or  if  from  the  course  of  business 
they  could  have  anticipated  it,  the  damages  would  have  been 
perfectly  right "  (k). 

In  Portman  v.  Middleton  (l),  the  defendant  had  failed  to  supply 
part  of  a  certain  machine  in  the  agreed  time,  so  that  the  plaintiff 
became  liable  for  damages  under  a  contract  he  had  made  to  supply 
the  whole  machine,  to  which  the  defendant's  contract  was  sub- 
sidiary. The  defendant  had  had  no  notice  of  the  plaintiff's  con- 
tract until  after  the  delay  had  occurred.  It  was  therefore  held 
that  those  damages  could  not  be  recovered  over  against  him. 

So  where  goods  have  been  sold  for  future  delivery,  and  the  vendor 
fails  to  make  a  delivery,  he  is  liable  for  a  difference  between  the 
contract  price  and  the  market  price,  but  not  generally  liable  for  a 
further  loss  of  profits  which  would  have  been  made  by  the  pur- 
chaser upon  a  re-sale,  even  though  it  may  be  shown  that  the  object 
of  the  purchaser  was  to  sell  again,  and  that  the  vendor  knew  it  (?»). 

(0  (I860)  30  L.  J.,  Ex.  11  ;  6  H.  &  N.  308. 

211.  0  (1858)  27  L.  J.,  C.  P.  231 ;  2  C.  B. 

0')  30  L.  J.,  Ex.  p.  15.  (N.  s.)  322.     Cf.  Elbinger-ActiengeseU- 

(70  See  also  Hales  r.  L.  &  N.  W.  Eail.  schaft  v.  Armstrong,  (1874)  i'i  L.  J.f, 

Co.,  (1863)  32  L.  J.,  Q.  B.  292  ;  4  B.  &  Q.  B.  211  ;  L.  E.,  9  Q.  B.  473. 

S.  66  ;  Woodger  r.    G.  W.   Eail.   Co.,  (m)  Williams  •.;.  Eeynolds,  (1865)  34 

(1867)  36  L.  J.,  C.  P.  177  ;  L.  E.,  2  C.  P.  L.  J.,  Q.  B.  221  ;  6  B.  &  S.  495  ;  Thol  r. 

318  ;  Watson  v.  Gray,  (1900)  16  T.  L.  R.  Henderson,  (1881)  8  Q.  B.  D.  457. 
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Ifj  indeed,  there  be  no  market  in  which  the  goods  can  be  replaced,    Sect.  714. 
the  case  is  somewhat  different ;  the  value  of  the  goods  to  the  buyer    " 
may  then  be  determined  by  the  price  he  could  have  got  for  them 
under  his  re-sale  (n),  or  by  the  cost  of  other  goods  reasonably 
bought  to  replace  them  (o). 

Nor,  again,  is  a  vendor,  who  has  sold  without  notice  of  a  sub- 
sale,  generally  liable  for  damages  which  the  buyer  may  have  to 
pay  to  his  vendee  owing  to  the  vendor's  breach.  But  the  case  is 
altered  where  the  vendor  has  had  notice  of  a  sub-sale  made,  or 
about  to  be  made,  at  the  time  of  the  contract  (p). 

Again,  where  a  vessel  of  special  construction  had  been  sold,  and 
there  was  delay  in  delivery,  the  buyers  were  not  allowed  com- 
pensation for  the  loss  of  special  profits  which  they  would  have 
made  by  using  it  for  a  special  purpose,  of  which  the  sellers  had 
not  had  notice  {q}.  "  If  the  two  parties  are  not  ad  idem  quoad 
the  use  to  which  the  article  is  to  be  applied,  then  you  can  only 
take  as  the  measure  of  damages  the  profit  which  would  result 
from  the  ordinary  use  of  the  article  for  the  purpose  for  which  the 
seller  supposed  it  was  bought "  (r).  And  the  plaintiffs  were  allowed 
to  recover  on  that  basis,  although  they  had  not  meant  to  use  the 
vessel  in  the  ordinary  way,  their  loss  having  in  fact  been  larger. 

In  British  Columbia  Saw  Mill  Co.  v.  Nettleship  (s),  the  plaintiffs 
had  delivered  several  cases  of  machinery  to  the  defendant's 
servants  on  a  quay  at  Glasgow,  for  shipment  to  Vancouver  Island 
on  board  the  defendant's  vessel  which  lay  alongside.  The  master 
knew  at  the  time  that  these  cases  contained  different  portions  of 
machinery,  which  were  intended  for  a  sawing  mill  to  be  erected 
and  used  by  the  plaintiffs  in  British  Columbia.  On  the  vessel's 
arrival,  one  of  the  cases  was  missing,  and  consequently  the  mill 
could  not  be  erected.     The  plaintiffs   were   obliged  to  send  to 

(»)  Gr^bert-Borgnis  r.  Nugent,  (1885)  gesellschaft  v.  Armstrong,  (1874)  43  L.  J., 

15  Q.  B.  D.  85,  per  Lord  Esher,  p.  89  ;  Q.  B.  211  ;  L.  E.,  9  Q.  B.  473. 

Berries  v.  Hutchinson,  (1 865)  34  L.  J.,  Qf)  Cory  v.  Thames  Ironworlsis   Co., 

C.  P.  169 ;  18  C.  B.  (N.  s.)  445  ;  and  see  (1868)  37  L.  J.,  Q.  B.  68  ;  L.  R.,  3  Q.  B- 

France  v.  Gaudet,  (1871)  40  L.  J.,  Q.  B.  181. 

121 ;  L.  E.,  6  Q.  B.  199  ;  Dufi  v.  Iron,  (r)  Per  Cockburn,  C.  J.,  L.  E.,  3  Q.  B. 

&o.,  Co.,  (1891)  19  Sess.  Ca.  (4th),  199.  p.  188.    As  to  the  manner  of  estimating 

(o)  Hinde  v.  Liddell,  (1875)  44  L.  J.,  the  profits  deriTable  from  the  use  of  a  ship, 

Q.  B.  105 ;  L.  E.,  10  Q.  B.  265.  or  other  chattel,  see  per  Jervis,  C.   J., 

i]))  Hammond  v.  Bussey,  (1887)  57  and  Willes,  J.,  in  Fletcher  v.  Tayleur, 

L.  J.,  Q.  B.  58  ;  20  Q.  B.  D.  79  ;  Gr^bert  (1855)  25  L.  J.,  C.  P.  65  ;  17  C.  B.  21. 

Borgnis  v.  Nugent,  (1885)  54  L.  J.,  Q.  B.  (s)  (1868)  37  L.  J.,  C.  P.  235  ;  L.  E., 

oil  i  15  Q.  B.  D.  85  ;  Elbinger-Actien-  3  C.  P.  499. 
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Sect.  714.  England  to  replace  the  lost  parts,  and  thus  great  delay  and  loss  of 
profitable  business  ensued.  Compensation  for  the  whole  loss 
sustained  was  claimed,  but  it  was  held  that  the  plaintiffs  could 
only  recover  the  cost  of  replacing  the  lost  parts,  including  freight 
to  Vancouver  Island,  with  interest  at  five  per  cent,  upon  the 
amount,  by  way  of  compensation  for  the  delay.  It  was  considered 
that  the  master  could  not  be  supposed  to  know  that  the  whole 
machinery  would  be  useless  without  the  parts  that  were  lost,  or 
that  those  parts  could  only  be  replaced  in  England  (t). 

lUustrations         715.  There  has  also  been  much  difficulty   and  difference  of 
of  exceptiocai  Qpj^jojj  ^j^j^  regard  to  the  exceptional  cases  admitted  by  the  rule 
municated       [^  Hadlev  V.  Baxendalc.     The  following  are  illustrations  : — 
cumstances.  In  Smesd  V.  Foord  (u),  the  defendant  had  agreed  to  supply  a 

threshing  machine  to  the  plaintiff,  a  farmer,  in  three  weeks  from 
July  24th;  but  had  failed  to  send  it  till  September  11th.  The 
plaintiff,  as  the  defendant  knew,  wanted  the  machine  for  the  pur- 
pose of  threshing  his  wheat  in  the  field  ;  his  practice  being  to 
thresh  it  there,  and  send  it  to  market  at  once.  As  the  machine 
did  not  come,  it  became  necessary  to  stack  the  wheat ;  and  when 
that  had  been  done  a  thunderstorm  occurred,  which  did  great 
damage,  as  the  plaintiff  had  no  straw  to  thatch  the  stacks  with. 
Hence  it  became  necessary  to  kiln-dry  a  quantity  of  the  wheat, 
and  the  quantity  was  thus  much  deteriorated.  Further,  the 
markets  were  lower  when  the  threshing  was  completed  than  they 
had  been  when  it  should  have  been  done. 

It  was  held  that  the  defendant  was  liable  for  the  expenses  of 
stacking  and  kiln-drying,  and  for  the  deterioration  of  the  wheat, 
these  being  losses  which  might  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the  parties  at  the  time  of  the 
contract,  as  the  probable  result  of  a  breach  of  it. 

But  a  further  claim  for  the  loss  of  value,  owing  to  the  fall  in 
the  market  price,  was  disallowed,  on  the  ground  that  it  could  not 
have  been  foreseen. 
In  Hydraulic  Engineering  Co.  v.  McHaffie  {x),  the  defendants 

(0  Cf.  Baldwin  r.  L.  C.  &  D.  Eail.  register  a  transfer  of  shares:  Skinner 

Co.,  (1882)  9  Q.  B.  D.  582  ;  infra,  s.  725,  r.   City   of    London    Mar.  Ins.    Corp., 

where  damage  arose  from  a  concealed  (1885)   54  L.  J.,  Q.  B.  437  ;  14  Q.  B. 

condition  of  the  goods :  Sanders  v.  Stuart,  D.  882. 

(1876)  45  L.  J.,  C.  P.  682  ;  1  C.  P.  D.  «  (1859)  28  L.  J.,  Q.  B.  178  ;  1  E.  & 

326,   where  a  telegram   in  cipher  was  ^-  ^^■^^ 

not  transmitted.     Improper  refusal  to  W  (1878)  4  Q.  B.  D.  670. 
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had  contracted  to  manufacture  for  the  plaintiffs  a  certain  part  of  Sect.  715. 
a  machine  which  they  were  about  to  supply  to  one  Justice  ;  and 
the  defendants  were  informed  that  the  machine  was  wanted  by 
Justice  at  the  end  of  August.  Owing  to  improper  delay  of  the 
defendants  the  plaintiffs  could  not  deliver  to  Justice  until  the  end 
of  September ;  and  he  then  refused  to  accept  the  machine.  The 
plaintiffs  recovered  damages  for  the  loss  of  profits  which  they 
would  have  made,  on  their  contract  with  Justice,  and  for  their 
useless  expenditure  on  the  other  parts  of  the  machine. 

In  Gr6bert-Borgnis  v.  Nugent  (?/),  a  contract  had  been  made  for 
future  deliveries  of  sheep  skins  of  particular  shapes  and  descrip- 
tions ;  and  the  vendor  knew,  at  the  time,  that  the  purchaser  was 
baying  them  to  enable  him  to  fulfil  a  contract  he  had  made,  or  was 
about  to  make,  with  a  customer  at  Paris.  The  vendor  failed  to 
deliver,  and  the  purchaser  in  consequence  lost  his  profit  on  the 
sub-contract,  and  had  to  pay  damages  for  failing  to  perform  it. 
The  skins  could  not  have  been  procured  elsewhere,  unless  they 
had  been  ordered  some  time  in  advance.  It  was  held  by  the 
Court  of  Appeal,  affirming  Denman,  J.,  that  the  purchaser  was 
entitled  to  recover  the  profits  he  had  lost ;  and  also  compensation 
for  his  liability  to  his  sub-purchaser,  estimated  by  reference  to 
what  his  liability  might  have  been  expected  probably  to  be. 

"  In  a  case  of  this  sort,  where  there  was  no  market  into  which 
the  parties  could  go  and  buy  against  the  broken  contract,  the 
natural  result  which  must  have  been  contemplated,  at  the  time  the 
original  contract  was  made,  must  have  been  that  there  would  be  a 
liabiHty  by  the  purchaser  to  his  sub-purchaser.  It  was  for  the 
judge  to  do  the  best  he  could  with  regard  to  the  amount  which  he 
might  assess  in  respect  of  this.  The  limit  of  the  liability  must 
clearly  be  what  the  purchaser  had  to  pay.  But  it  does  not  follow 
that  was  necessarily  what  he  would  be  entitled  to  charge  against 
his  vendors  "  {z). 

716.  But  mere  knowledge,  or  mere  communication  to  a  con-  Mere  know- 
tractor,  that  the  contractee  may  lose  special  advantages,  or  suffer  special  cir- 
flpecial  consequences,  if  the  contract  be  not  punctually  performed, 

Oy)  (1885)  54  L.  J.,   Q.  B.  511  ;   15  43  L.  J.,  Q.  B.   211;    L.  E.,   9  Q.  B. 

Q-  B.  D.  85.      See  also  Hammond  i.  473. 

Bussey,  (1887)  57  L.  J.,  Q.  B.  58  ;  20  (z)  Per  Bowen,  L.  J.,  (1885)  15  Q.  B. 

Q.  B.  D.  79 ,;  post,  s.  731.    Cf .  Elbinger-  D.  p.  93. 
Aotiengesellschaft  v.  ArmstroDg,  (1874) 
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Sect.  716.     -will  not  in  all  cases  make  the  contractor  answerable  for  those 

not  always       Special  matters. 

sufficient.  jjj  contracts  of  sale,  -where  the  purchaser  has   disclosed  his 

position  with  regard  to  sub-purchasers,  the  inference  is  made  that 
the  vendor  undertook  liability  for  consequences  of  those  special 
circumstances,  "  The  proper  inference,  and  one  which  the  jury 
might  infer,  would  be  that  he  had  contracted  with  the  plaintiff 
upon  the  terms,  that  if  he  broke  his  contract  he  should  be  liable 
for  all  the  consequences  of  a  failure  by  the  plaintiff  to  perform 
his  sub-contract "  (a). 

But  it  seems  to  be  doubtful  whether  the  same  inference  couldl 
properly  be  made  from  mere  notice  given  to  a  carrier  of  special 
circumstances  affecting  the  shipper's,  or  the  consignee's,  position 
in  regard  to  the  goods. 

In  British  Columbia  Saw  Mill  Co.  v.  Nettleship,  Willes,  J., 
said  Q))  :  "  The  knowledge  must  be  brought  home  to  the  party 
sought  to  be  charged  under  such  circumstances  that  he  must  know 
that  the  person  he  contracts  with  reasonably  believes  that  he 
accepts  the  contract  with  the  special  condition  attached  to  it." 
And  "  knowledge  on  the  part  of  the  carrier  is  only  important  if 
it  forms  part  of  the  contract.  It  may  be  that  the  knowledge  is 
acquired  casually  from  a  stranger,  the  person  to  whom  the  goods 
belong  not  knowing,  or  caring,  whether  he  had  such  knowledge 
or  not.  Knowledge  in  effect  can  only  be  evidence  of  fraud,  or  of 
an  understanding  by  both  parties  that  the  contract  is  based  upon 
the  circumstances  which  are  communicated." 

Home  %\  In  Home  v.  -Midland  Bail.  Co.  (c),  the  plaintiffs  were  shoe 

^1^  an  ai .  manufacturers  at  Kettering,  and  had  undertaken  to  supply  20,000 
pairs  of  shoes  at  4s.  a  pair,  intended  for  the  French  army,  to  certain 
contractors  in  London.  The  last  day  for  delivery  was  February  3rd, 
1871.  The  last  instalment  of  the  shoes,  4,595  pairs,  was  delivered 
to  the  defendants  to  be  carried  to  the  contractors  in  London  in 
time  to  be  delivered  there  on  February  3rd.  And  notice  was  at 
the  time  given  by  the  plaintiffs  to  the  defendants'  station-master 
at  Kettering,  that  the  plaintiffs  were  under  a  contract  to  deliver 
by  the  evening  of  the  3rd  of  February,  and  that  the  goods  would 
be  thrown  on  the  plaintiffs'  hands  if  they  were  not  so  delivered. 

(a)  Per  Brett,   M.   R.,   in    Gr^bert-  (c)  (1873)  42  L.  J.,  C.  P.  59  ;  L.  R.,  7 

Borgnis  ».  Nugent,  15  Q.  B.  D.  85,  p.  90.       C.  P.  583  ;  L.  R.,  8  C.  P.  131. 
(*)  C1868)  L.  E.,  3  C.  P.  at  p.  509. 


THE   MEASURE    OF   DAMAGES.  939 

The  defendants  improperly  failed  to  tender  the  shoes  to  the  Sect.  716. 
contractors  until  the  4th  of  February,  when  they  were  rejected 
and  thrown  on  the  plaintiffs'  hands,  and  were  sold  at  2s.  9d.  a 
pair ;  that  being  the  best  price  then  obtainable.  The  plaintiffs 
claimed  for  the  difference  of  Is.  3d.  a  pair  which  they  had  lost. 
It  was  held  by  the  Court  of  Exchequer,  and  afterwards  by  a 
majority  of  the  Exchequer  Chamber,  that  they  were  not  entitled 
to  compensation  on  that  footing,  on  the  ground  that  the  defen- 
dants had  not  had  notice  of  the  exceptional  nature  of  the  contract, 
and  of  the  unusual  loss  that  would  result  from  a  breach  of  it. 

But,  both  in  the  Court  below  and  in  the  Exchequer  Chamber, 
opinions  were  expressed  that  mere  notice  of  the  exceptional  cir- 
cumstances would  not  be  enough.  Blackburn,  J.,  said  {d) :  "  If  it 
were  necessary  to  decide  the  point,  I  should  be  much  disposed  to 
agree  with  what  my  brother  Martin  has  suggested,  viz.,  that  in 
order  that  the  notice  may  have  any  effect  it  must  be  given  under 
such  circumstances  as  that  an  actual  contract  arises  on  the  part 
of  the  defendant  to  bear  the  exceptional  loss." 

And  Lush,  J.,  who  thought  that  the  shoes  had  in  fact  been 
accepted  by  the  defendants  on  the  terms  that  they  must  be  liable 
for  the  plaintiffs'  loss  if  the  shoes  were  not  delivered  in  time,  still 
agreed  that  the  notice  "  can  have  no  effect  except  so  far  as  it  leads 
to  the  inference  that  a  term  has  been  imported  into  the  contract 
making  the  defendant  liable  for  the  extraordinary  damages"  (e). 

In  any  case,  the  notice  of  the  special  circumstances  must  be 
given,  it  would  seem,  at  the  time  of  entering  into  the  contract,  not 
afterwards  (/). 

717.  Some  of  the  judgments  delivered  in  cases  on  this  subject  SemiU,  the 

rule  in 
Beam  to  point  to  some  further  limitations,  on  grounds  of  remote-  Hadley  v. 

ness,  to  the  damages  recoverable,  which  are  not  included  in  the  ^^p^set^the 

rule  established  by  Hadley  t.  Baxendale.     It  has  been  suggested,  whole  Umita- 

Hon  &S  to 

rather  than  laid  down,  that  damages  are  too  remote  which  are  not  remoteness. 
proximately,  or  not  directly,  the  result  of  a  breach  of  the  contract  (</). 

(<0  L.  K.,  8  C.  p.  p.  141.     Cf.  Elbin-  (/)  Per  Brett,  L.  J.,  Hydraulic,  &c. 

ger  ActiengeseUschaft    v.    Armstrong,  Co.  r.  McHaffie,  (1878)  i  Q.  B.  D.  670, 

(1874)  L.  E.,  9  Q.  B.  473,  at  p.  478  ;  p.  676.    Cf.  per  Bramwell,  B.,  in  Gee  i: 

Simpson  v.  L.  &  N.  "W.  Rail.  Co.,  (1876)  L.  &  Y.  Kail.  Co.,  (1860)  30  L.  J.,  Ex. 

15  L.  J.,  Q.  B.  182  ;  1   Q.  B.  D.  274  ;  11,  p.  16. 

Scaramanga  v.  English,  (1895)  1  Com.  (r/)  In  Hoey  I'.Felton,  (1861)  31  L.  J., 

Ca.  99.  C.  S.   105  ;   11   C.  B.   (K.  S.)  142,  an 

(«)  (1873)  L.  E.,  8  C.  P.  p.  145.  action  for  false  imprisonment,  in  which 
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Sect.  717.     And  the  limitation  has  been  indicated,  that  a  loss  is  not  a  ground 
for  damages  where  it  has  been  occasioned  by  causes  which  were 


the  plaintiff  claimed  damages  for  being 
prevented  from  obtaining  a  situation^ 
Erie,  C.  J.,  in  delivering  a  considered 
judgment  of  the  Court,  said: — "The 
damage  does  not  im  mediately  and  accord- 
ing to  the  common  course  of  events 
follow  from  the  defendant's  wrong ; 
they  are  not  known  by  common  experi- 
ence to  be  usually  in  sequence.  The 
wrong  would  not  have  been  followed  by 
the  damage  if  some  facts  had  not  inter- 
vened for  which  the  defendant  is  not 
responsible." 

In  Burton  v.  Pinkerton,  ((1867)  36 
L.  J.,  Ex.  137  ;  L.  R.,  2  Ex.  340)  the 
plaintiff,  who  had  engaged  to  serve  on  a 
ship  for  an  ordinary  voyage,  discovered 
after  sailing  that  she  would  be  employed 
in  the  service  of  the  Peruvian  Govern- 
ment, at  war  with  Spain.  He  objected 
to  serve  on  those  conditions,  and  left 
the  ship  at  Rio.  It  was  held  that  he 
was  entitled  to  treat  the  contract  as 
having  been  broken  ;  and  the  question 
of  damages  arose.  Whilst  the  plaintiff 
was  on  shore  at  Rio  he  was  imprisoned 
as  a  Peruvian  deserter  for  ten  days  ;  and 
during  that  time  the  ship  sailed  away, 
taking  some  of  his  clothes  which  were 
on  board.  The  jury  assessed  the  damages 
at  121.  lOs.  for  loss  of  wages,  201.  for 
loss  of  clothes,  and  301.  for  general 
damage  for  imprisonment  and  otherwise. 
It  was  held  (Kelly,  C.  B.,  diss.)  that 
the  damages  for  loss  of  clothes  and 
imprisonment  could  not  be  recovered. 

Bramwell,  B.,  said :  "  It  is  true  that 
in  one  sense  the  defendant's  conduct 
caused  the  imprisonment ;  but  for  that 
no  doubt  the  plaintiff  would  not  have 
been  imprisoned.  That,  however,  is  not 
enough.  Suppose,  for  instance,  the 
plaintiff  had  met  robbers  whilst  ashore, 
and  been  injured  by  them,  he  certainly 
could  have  recovered  nothing  from  the 
defendant  for  such  injury,  yet  the  de- 
fendant might,  in  that  case  also,  be  said 
to  have  caused  the  damage.  According 
to  the  ordinary  rule,  damage  to  be  re- 
coverable by  a  plaintiff  must  inevitably 
flow  from  the  tortious  act  of  the  defen- 


dant. It  must  be  caused  by  him  as  the 
eausa  causans,  and  this  imprisonment 
was  not  so  caused."  (Cf.  per  Lord 
Ellenborough  in  Boyce  r.  Baylifie,  (1807) 
1  Camp.  58.) 

And  Martin,  B.,  said  :  "  In  respect  of 
his  imprisonment  and  loss  of  clothes  he 
is,  in  my  judgment,  eiititled  to  nothing. 
The  defendant  was  not  immediately 
concerned  in  causing  either  the  one  or 
the  other." 

Kelly,  C.  B.,  thought  the  jury  might 
take- the  imprisonment  into  account  as 
a.  result  of  the  state  of  things  at  Rio, 
where  the  defendant  had  compelled  the 
plaintiff  to  land. 

In  Hobbs  v.  L.  &  S.  W.  Kail.  Co., 
((1875)  44  L.  J.,  Q.  B.  49  ;  L.  R.,  10 
Q.  B.  Ill),  a  man  and  his  wife  and  two 
children  were  taken  by  the  defendants, 
in  breach  of  their  contract,  to  Esher 
Station  instead  of  to  Hampton  Court. 
They  had  in  consequence  to  walk  some 
miles  to  get  home,  being  unable  to  get 
either  lodging  or  conveyance  at  Esher, 
The  night  was  wet,  and  the  wife  caught 
cold  and  was  laid  up.  The  jury  awarded 
SI.  damages  for  the  inconvenience  the 
plaintiffs  had  been  put  to,  and  201.  for 
the  wife's  illness  and  its  consequences. 
But  it  was  held  by  the  Court  that  the 
20Z.  could  not  be  recovered ;  and  the 
verdict  was  reduced  accordingly. 

Cockburn,  C.  J.,  said :  "  I  see  very 
great  difficulty  indeed  in  coming  to  any 
other  conclusion  than  that  the  201.  is  not 
recoverable ;  and  when  we  are  a^ked  to 
lay  down  some  principle  as  a  guiding 
rule  in  all  such  cases,  I  quite  agree  with 
my  brother  Blackburn  in  the  infinite 
difficulty  there  would  be  in  attempting 
to  laj'  down  any  principle  or  rule  which 
shall  cover  all  such  cases ;  but  I  think 
that  the  neaiest  approach  to  anything 
like  a  fixecj  rule  is  this  :  That  to  entitle 
a  person  to  damages  by  reason  of  a 
breach  of  contract,  the  injury  for  which 
compensation  is  asked  should  be  one 
that  may  be  fairly  taken  to  have 
been  contemplated  by  the  parties  as 
the    possible    result   of  the  breach  of 
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independent  of  the  breach,  if  they  came  into  operation  sub- 
sequently to  that ;  although  but  for  the  breach  the  loss  would 
never  have  occurred. 

But  such  a  rule  would  be  in  conflict  with  many  decisions. 
Where  the  proximate  cause  of  a  loss  has  itself  been  a  direct 
consequence  of  the  breach,  it  is  clear  that  damages  for  that  can  be 
recovered  (ft).  And  the  same  is  true  where  the  proximate  cause 
has  been  one  which  might  probably,  under  ordinary  circumstances, 
come  into  operation ;  although  it  may  have  been  subsequent  to, 
and  quite  independent  of,  the  breach  itself  (i).   It  seems  to  follow. 


Sect.  717. 


contract.  Therefore  you  must  have  some- 
thiug  immediately  flowing  out  of  the 
breach  of  contract  complained  of,  some- 
thing immediately  connected  with  it,  and 
not  merely  connected  laith  it  through  a. 
smes  of  causes  intervening  between  the 
immediate  consequence  of  the  breach  of 
contract  and   the   damage    or    injury 

complained  of." "In  this  case 

the  wife's  cold  and  its  consequences 
cannot  stand  upon  the  same  footing  as  the 
personal  inconvenience  arising  from  the 
additional  distance  which  the  plaintiffs 
had  to  go.  It  is  an  effect  of  the  breach 
of  contract  in  a  certain  sense,  but  re- 
moved one  stage  ;  it  is  not  the  primary, 
but  the  secondary,  consequence  of  it." 

Blackburn,  J.,  also  considered  the 
damage  to  be  too  remote.  "  On  the 
principle  of  what  is  too  remote  it  is 
clear  enough  that  a  person  is  to  recover 
iu  the  case  of  a  breach  of  contract  the 
damages  directly  proceeding  from  that 
breach  of  contract,  and  not  too  remotely. 
Although  Lord  Bacon  had,  long  ago, 
referred  to  this  question  of  remoteness, 
it  has  been  left  iu  very  great  vagueness 
as  to  what  constitutes  the  limitation ; 
and  therefore  I  agree  with  what  my  lord 
has  said  to-day,  that  you  make  it  a 
little  more  definite  by  saying  that  such 
damages  are  recoverable  as  a  man,  when 
making  the  contract,  would  contemplate 
could  flow  from  a  breach  of  it." 

"  It  were  infinite  for  the  law  to  judge 
the  cause  of  causes  and  their  impulsions 
one  of  another ;  therefore  it  contenteth 
itself  with  the  immediate  cau.se,  and 
jndgeth  of  acts  by  that,  without  look- 
ing to  any  further  degree."    Bac.  Max. 


Keg.  1,  cited  by  Blackburn,  J.,  in 
Sneesby  v.  L.  &  Y.  Kail.  Co.,  (1874)  L.  R., 
9  Q.  B.  263,  p.  267. 

(A)  Burrows  r.  March  Gas  Co.,  (1872) 
■S9  L.  J.,  Ex.  33  ;  41  L.  J.,  Ex.  46  ;  L.  R., 
5  Ex.  67  ;  L.  R.,  7  Ex.  96  ;  Sneesby  x. 
L.  &  Y.  Rail.  Co.  (1875)  43  L.  J.,  Q.  B. 
69  ;  45  L.  J.,  Q.  B.  1  ;  L.  K.,  9  Q.  B.  263  ; 
1  Q.  B.  D.  42  ;  Bradshaw  r.  L.  &  Y. 
Rail.  Co.,  (1875)  44  L.  J.,  C.  P.  148  ; 
L.  R.,  10  C.  P.  189.  "  Remoteness  as  a 
legal  ground  for  the  exclusion  of  damage 
in  an  action  of  tort  means,  not  severance 
in  point  of  time,  but  the  absence  of 
direct  and  natural  sequence — the  in- 
ability to  trace  in  regard  to  the  damage 
the  'propter  hoe'  in  a  necessary  or 
natural  descent  from  the  wrongful  act." 
Per  Kennedy,  J.,  in  Dulieu  i:  "White, 
(1901)  2  K.  B.  p.  678. 

(i)  Smeed  c.  Foord,  (1859)  28  L.  J., 
Q.  B.  178  ;  1  E.  &  E.  602  ;  Wilson  v. 
Danville,  (1879)  6  L.  K.,  Ir.  210  ;  Smith 
V.  Green,  (1875)  45  L.  J.,  C.  P.  28;  1 
C.  P.  D.  92 ;  McMahon  v.  Field,  (1881) 
50  L.  J.,  Q.  B.  311,  532;  7  Q.  B.  D.  591, 
v/here  the  decision  in  Hobbs  r.  L.  &"S. 
W.  Rail.  Co.,  was  commented  upon. 
Also  see  Jones  v.  Adamson,  (1875)  45 
L.  J.,  Ex.  64 ;  1  Ex.  D.  60  ;  and  The 
City  of  Lincoln,  (1889)  59  L.  J.,  Adm. 
1  ;  15  P.  D.  15.  Cf.  Jamieson  v.  Lawrie, 
(1796)  2  E.  R.  1209;  6  Bro.  P.  C.  474  ; 
Abb.  (5th),  186,  supra,  s.  630 ;  Sharp  v. 
Powell,  (1872)  41  L.  J.,  C.  P.  95  ;  L.  R., 
7  C.  P.  253  -y  Clark  v.  Chambers,  (1878) 
47  L.  J.,  Q.  B.  427  ;  3  Q.  B.  D.  327 ; 
Mowbray  v.  Merryweather,  65  L.  J., 
Q.  B.  50;  (1895)  1  Q,,B.  857;  (1895)  2 
Q.  B.  641  ;  Scott  r.  Foley,  (1899)  5  Com. 
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The  plaintiff 
must  not 
aggravate  the 
loss. 


Sect.  717.  on  the  principles  adopted  in  Hadley  v.  Baxendale,  and  subsequent 
cases,  that  although  the  subsequent  cause  may  have  been  extra- 
ordinary, the  loss  occasioned  by  it  is  a  matter  for  damages,  if  the 
parties,  when  they  entered  into  the  contract,  knew  that  that  cause 
might  probably  operate. 

If  this  is  so,  the  rule  in  Hadley  v.  Baxendale  seems  to  be  a  com- 
plete general  expression  of  the  limitations  which  are  set,  on  the 
score  of  remoteness,  to  the  right  to  recover  for  losses  actually  sus- 
tained, which  but  for  the  breach  would  not  have  been  sustained. 
The  various  dicta  as  to  the  directness  and  proximity  of  the  con- 
nection of  losses  with  the  breach  perhaps  indicate  tests  which 
throw  light  on  the  application  of  the  general  rule,  rather  than 
add  further  limitations  to  those  contained  in  it  (k). 

718.  But  a  further  limitation  of  importance  to  the  right  to 
claim  compensation  for  losses  actually  sustained  is,  that  if  there 
has  been  an  aggravation  of  the  loss  through  unreasonable  conduct 
on  the  plaintiff's  part,  he  cannot  claim  to  charge  that  to  the 
defendant  (Z).  And  if  the  plaintiff  has,  after  the  breach,  aggra- 
vated his  loss  by  an  independent  course  of  action,  reasonable  or 
not,  which  has  not  been  forced  upon  him  by  the  breach,  but  has 
been  voluntarily  adopted  by  him,  that  cannot  be  charged  to  the 
defendant  (m) . 

"  In  applying  this  general  intention  of  placing  the  complainant 
in  the  same  position  as  he  would  have  been  in  if  the  contract  had 

Ca.  53  ;  Bostock  v.  Nicholson,  73  L.  J., 
K.  B.  524  ;  (1904)  1  K.  B.  725. 

(Ji)  Mr.  Mayne,  in  a,  passage  which 
has  frequently  been  quoted  with  ap- 
proval, said :  "  The  first,  and  in  fact  the 
only,  inquiry  in  all  these  cases  is  whether 
thg  damage  complained  of  is  the  natural 
and  reasonable  result  of  the  defendant's 
act.  It  will  assume  this  character  if  it 
can  be  shown  to  be  such  a  consequence 
as  in  the  oi'dinary  course  of  things  would 
flow  from  the  act,  or,  in  cases  of  contract, 
if  it  appears  to  have  been  contemplated 
by  both  parties.  Where  neither  of  these 
elements  exists,  the  damage  is  said  to  be 
too  remote."  Mayne,  Damages  (4th), 
p.  45. 

(0  See  Wilson  v.  The  Newport  Dock 
Co.,  (1866)  35  L.  J.,  Ex.  97 ;  L.  E.,  1 
Ex.  177  ;  Eonneberg  v.  Falkland  Islands 
Co.,  (1864)  84  L.  J.,  C.  P.  34  ;  17  C.  B. 


(N.  s.)  1  ;  Glover  i:  L.  &  S.  W.  Kail. 
Co.,  (1867)  37  L.  J.,  Q.  B.  57  ;  L.  E.,  3 
Q.  B.  25  ;  Welch  v.  Anderson,  (1891)  61 
L.  J.,  Q.  B.  167;  7  Asp.  M.  C.  177; 
Wilson  It.  Carmichael,  (1894)  21  Sess. 
Ca.  (4th),  732.  After  collision,  The 
BoUdes,  (1837)  3  Hag.  Adm.  367 ;  The 
Flying  Fish,  (1865)  34  L.  J.,  Adm.  113  ; 
2  Moo.  P.  C.  (N.  s.)  77 ;  Br.  &  L.  436  ; 
The  Thuringia,  (1872)  41  L.  J.,  Adm. 
44.. 

(mO  Waddell  v.  Blockey,  (1879)  48 
L.  J.,  Q.  B.  517  ;  4  Q.  B.  D.  678  ;  Baxen- 
dale u.  L.  C.  &  D.  Rail.  Co.,  (1874)  44 
L.  J.,  Ex.  20 ;  L.  R.  10  Ex.  35 ;  The 
Georg  Dumois,  (1902)  115  Fed.  Eep.  65. 
Cf.  Loder  v.  Kekule,  (1857)  27  L.  J., 
C.  P.  27  ;  3  C.  B.  (N.  8.)  128 ;  Kiddle  v. 
Lovett,  (1885)  16  Q.  B.  D.  605  ;•  Ham- 
mond r.  Bussey,  (1887)  57  L.  J.,  Q.  B. 
58  ;  20  Q.  B.  D.  79. 
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been  performed  to  a  case  like  the  present,  we  must  remember  Sect.  718. 
that  the  altered  position  to  be  redressed  must  be  one  directly 
resulting  from  the  breach,  and  not  from  any  act  or  omission  of 
the  complainant  subsequent  to  the  breach,  and  not  directly 
attributable  to  it.  It  is  not  sufficient  that  it  be  an  act  or  omission 
which  would  not  in  fact  have  taken  place  but  for  the  breach." 
.  .  .  .  "  The  law  never  contemplates  its  being  reasonable  for 
him  to  create  a  loss  for  himself  because  the  contract  has  been 
broken  "  (re). 

Thus,  with  regard  to  the  shipowner,  he  cannot  claim,  as  damages 
for  the  charterer's  failure  to  load,  a  loss  incurred  by  keeping  the 
ship  waiting  for  a  cargo  beyond  the  agreed  lay  days,  and  days  on 
demurrage  (o).  Nor  can  he  claim  for  a  detention  of  the  ship 
which  the  master  might  have  avoided  by  a  small  sacrifice; 
although  the  detention  may  have  been  owing  to  a  default  of  the 
freighter — as  where  a  ship  was  detained  at  the  port  of  dis- 
charge, because  the  consignee  of  the  goods  had  failed  to  pay  a 
small  sum  for  dues,  which  the  master  might  have  paid  himself, 
and  claimed  from  the  consignee  (p) ;  or  where  the  ship  has  been 
kept  in  order  to  preserve  the  shipowner's  lien  on  the  goods,  when 
they  might  have  been  landed  and  warehoused  (q). 

So  with  regard  to  the  freighter.  If  the  shipowner  fails  to  pro- 
vide a  ship  as  agreed,  he  must  act  reasonably.  He  may  generally 
procure  another  ship,  or  other  means  of  conveying  his  goods,  and 
may  claim  the  consequent  increase  of  costs  as  damages.  But  that 
will  not  be  so  if  the  substitution  has  been  made  in  an  imprudent 
or  extravagant  manner  (r). 

719.  And,  again,  compensation  will  not  be  allowed  for  losses  The  plaintiff 
which  might   reasonably  have  been  avoided  by  the  plaintiff;  ^J'tfjeate'the 
although  they  may  have  directly  resulted  from  the  breach.    He  loss. 
ought  to  take  such  steps  as  may  be  prudent,  and  reasonably 
within  his  power  to  mitigate  the  loss  (s).    And  expenses  or  losses 

(n)  Per  Fitzgerald,  B .,  Irvine  v.  Mid.  (g)  See    Mors-le-Blanch    v.    Wilson, 

G.  W.  Eail.  Co.,  (1880)  6  L.  R.,  Ir.  55,  (1873)  42  L.  J.,  0.  P.  70  ;  L.  R.,  8  C.  P. 

at  pp.  63,  65.     Infra,  o.  723.-  227. 

[o)  Blight  V.  Page,  (1801)  3  B.  &  P.  O'O  Le  Blanche  r.  L.  &  N.  W.  Rail. 

295,  n. ;   Dimech  -c.  Corlett,  (1858)  U  Co.,  (1876)  15  L.  J.,  C.  P.  521  ;  1  C.  P. 

E.  S,.  887  ;  12  Moo.  P.  C.  199 ;  Hick  v.  D.  286  ;  Waller  v.  Mid.  G.  W.  Rail.  Co., 

Tweedy,  (1890)  63  L.  T.  765.  (1879)  4  L.  E.,  Ir.  376  ;  infi-a,  s.  723. 

(p)  MoUer  v.  Jeclss,  (1865)  19  C.  B.  («)  Wilson  v.  Hicks,  (1857)  26  L.  J., 

(N.  S.)  332.    And  see  Davis  v.  L.  &  N.  W.  Ex.  242  ;  Harries  v.  Edmonds,  (1845)  1 

Kail,  Co.,  (1860)  32  L.  T.  (o.  S.)  148.  C.  &  K.  686  ;  The  Blenheim,  (1885)  54 
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Sect.  719.    prudently  incurred  in  mitigating  the  ultimate  loss  will  be  allowed 
as  part  of  the  damage  (t). 

Thus  if  a  freighter,  whose  goods  are  left  behind,  can  get  another 
ship  or  means  of  conveyance  for  them,  that  must  be  taken  into 
account  in  estimating  his  damages  ;  he  cannot,  by  neglecting  to 
take  advantage  of  the  other  means,  recover  damages  on  the 
footing  of  a  failure  of  his  adventure  (tt). 

720.  And  so  too  with  the  shipowner.  If  the  freighter  fails  to 
send  goods  for  shipment  as  agreed,  the  shipowner,  on  having 
notice  that  they  will  not  be  sent,  must  take  such  reasonable  steps 
as  are  within  his  power  to  obtain  other  goods  in  their  place  (x). 
And  if  a  charterer  refuses  to  load  the  agreed  cargo,  the  master 
should  do  what  he  prudently  can  to  get  another  cargo,  at  as  good 
a  freight  as  may  be  had,  and  so  avoid  sailing  empty  (y). 

In  Wilson  v.  Hicks  (z)  the  action  was  for  not  loading  under  a 
charter,  by  which  the  ship  was  to  proceed  to  Eangoon  for 
orders  and  load  a  full  cargo  of  rice  at  Eangoon  or  Bassein,  On 
March  15th  the  ship  received  orders  at  Eangoon  to  proceed  to 


The  ship- 
owner should 
seek  another 
cargo  when 
the  freighter 
fails  to  load. 


L.  J.,  Adm.  81  ;  10  P.  D.  167  ;  5  Asp. 
M.  C.  522.  But  cf.  per  Martin,  B.,  in 
Smith  V.  M'Guire,  (1858)  27  L.  J.,  Ex. 
465,  p.,  i72.  As  to  the  obligation  to 
obtain  a  new  contract  where  a  contract 
to  be  performed  in  the  future  has  been 
repudiated,  see  Brown  t:  Muller,  (1872) 
41  L.  J.,  Ex.  214  ;  L.  E.,  7  Ex.  319  ; 
Frost  )'.  Knight,  (1872)  41  L.  J.,  Ex.  78  ; 
L.  R.,  7  Ex.  Ill  ;  Roper  r.  Johnson, 
(1873)  42  L.  J.,  C.  P.  65  ;  L.  E.,  8  C.  P. 
167  ;  Roth  r.  Taysen,  (1895)  1  Com.  Ca. 
306  ;  Nickoll  v.  Ashton,  70  L.  J.,  K.  B. 
600;  (1901)  2  K.  B.  126  ;  9  Asp.  M.  C. 
209.  Cf.  Tredegar  Iron,  &c.  Co.  r.  Haw- 
thorn, (1902)  18  T.  L.  R.  716. 

(t)  See  Tindal  r.  Bell,  (1843)  12  L.  J., 
Ex.  160  ;  11 M.  &  W.  228  ;  The  Columbus, 
(1849)  3  W.  Rob.  158 ;  The  Empress 
Eugfenie,  (1860)  Lush.  138.  Cf.  The 
Marpessa,  61  L.  J.,  P.  9  ;  (1891)  P.  403. 
In  The  Minnetonka,  73  L.  J.,  P.  62; 
(1904)  P.  202  ;  9  Asp.  M.  C.  544,  a  sum 
paid  to  the  carrier  to  terminate  the 
voyage,  and  so  avoid  heavy  port  of 
refuge  expenses  and  loss  by  deterioration 
of  cargo,  was  not  allowed  by  Bucknill,  J., 
to  the  cargo  owner  against  a  colliding 
ship.    But  this  decision  was  reversed  by 


the  Court  of  Appeal,  74  L.  J.,  P.  97 ; 
(190.5)  P.  206  ;  21  T.  L.  E.  407,  who 
held  that  the  amount  claimed  was 
reasonably  incurred  in  substitution  of 
the  much  greater  loss  which  would  have 
followed  and  have  been  recoverable  as 
damages  if  the  voyage  had  been  carried 
out. 

00  Irvine  r.  Mid.  G.  "W.  Rail.  Co., 
(1880)  5  L.  R.,  Ir.  55  ;  O'Connor  v. 
Foster,  (1840)  10  Watts,  418  (U.  S.), 
cited  Sedgwick,  Damages,  ii.,  102.  Of. 
per  Lord  Campbell  in  Smeed  v.  Foord, 
(1859)  28  L.  J.,  Q.  B.  178,  p.  182; 
Ansett  r.  Marshall,  (1853)  22  L.  J.,  Q.  B. 
118  ;  1  B.  G.  C.  147. 

(.Jt)  See  The  Argentine,  (1888)  58 
L.  J.,  Adm.  1  ;  13  P.  D.  61,  191  ;  14 
A.  C.  519  ;  Aitken  t.  Ernsthausen,  63 
L.  J.,  Q.  B.  559  ;  (1894)  1  Q.  B.  773. 
Cf.  Abbott  (5th),  179. 

(y)  The  master  has  power  to  make  new 
arrangements  for  the  employment  of  the 
ship,  where  the  charter-party  is  broken 
at  a  foreign  port.  Pearson  r.  Goschen, 
(1864)  33  L.  J.,  C.  P.  265  ;  17  0.  B. 
(N.  s.)  352  ;  sujjra,  e.  44. 

(s)  (1857)  26  L.  J.,  Ex.  242. 
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Bassein  (a  place  distant  two  or  three  days'  sail)  to  receive  orders    Sect.  720. 

from  the  charterer's  agents.     On  April  2nd  she  was  at  Bassein 

ready  for  cargo.     There  was,  however,  no  rice  to  be  had  there  ; 

and  on  the  26th  of  April  the  agents  proposed  to  the  master  that 

he  should  either  go  back  to  Eangoon,  at  an  extra  freight,  and 

load  a  cargo  of  rice  there  ;  or  go  to  Moulmein  and  take  a  cargo 

of  timber  at  an  extra  freight ;  or  to  Madras  and  load  there  ;  the 

agents  guaranteeing  a  good  cargo  and  all  extra  charges.     The 

master  refused  to  take  any  of  these  courses,  and  remained  at 

Bassein  until  the  lay  days  had  expired ;  after  which  he  sailed  to 

Penang.    The  result  was  a  delay  of  five  months,  and  a  great  loss 

of  freight ;  and  plaintiff  claimed  full  freight  (less  freight  received), 

and  expenses  at  Penang,  and  extra  wages  and  provisions  during 

the  five  months. 

Pollock,  C.  B.,  told  the  jury  that  in  his  opinion  the  captain  was 
bound  upon  the  evidence,  to  go  again  to  Eangoon ;  that  it  was  the 
duty  of  a  master  in  such  cases  to  do  what  was  reasonable,  and  that 
unless  there  was  some  clear  objection  to  what  was  proposed  by  the 
charterer's  agent,  his  proposition  should  be  acceded  to  as  to  some 
change  of  the  vessel's  course  or  cargo  ;  that  the  rule  in  all  cases 
where  a  plaintiff  sought  to  recover  damages  for  breach  of  con- 
tract, where  the  amount  of  damages  depended  on  the  conduct  of 
the  party,  was  that  prima  facie  he  was  entitled  to  the  full  measure 
of  damages,  but  the  jury  were  to  take  into  consideration  all  the 
circumstances,  and  if  the  plaintiff  had  acted  unreasonably  they 
might  diminish  the  damages  on  that  account.  This  direction 
was  approved  by  the  Court. 

In  Hudson  v.  Hill  (a),  the  ship  was  to  have  been  loaded  with 
sugar  at  Barbadoes  ;  but  she  arrived  there  after  the  sugar  crop 
had  been  shipped,  and  the  charterers'  agents  refused  to  load,  and 
repudiated  all  liability  under  the  charter-party.  They  offered, 
however,  to  load  a  cargo  of  sugar  at  St.  Vincent,  about  ninety 
miles  off,  if  the  master  would  go  there ;  and  said  that  he  might 
take  their  offer  "under  protest."  But  he  refused  to  depart  from 
the  terms  of  the  charter-party  without  an  indemnity,  and,  not 
obtaining  this,  remained  at  Barbadoes,  insisting  upon  having  a 
cargo  loaded  there.  After  waiting  more  than  the  lay  days  he  took 
a  cargo  under  a  charter  made  with  other  persons.  At  the  trial, 
Coleridge,  C.  J.,  directed  thejury,  that  the  master  might  reasonably 

(a)  (1874)  43  L.  J.,  C.  P.  273. 

c— c.  3  p 
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Sect.  720.  think  that  if  he  shipped  a  cargo,  under  protest,  elsewhere  than  at 
Barbadoes,  he  might  discharge  the  charterers  from  liabihty  under 
the  charter-party.  And,  on  motion  for  a  new  trial,  fhis  direction 
was  held  to  have  been  right  (&). 

In  Dimech  v.  Corlett  (c),  it  was  held  that  the  master  was  not 
bound  to  accept  another  charter-party,  which  was  offered  by 
other  persons,  before  the  agreed  days  on  demurrage  had  expired. 
For  he  was  still  bound  to  be  ready  for  cargo  under  the  original 
charter-party,  which  had  not  been  repudiated. 

In  Harries  v.  Edmonds  (d),  the  charterer  failed  to  load  under  a 
charter  for  a  cargo  from  Limerick  to  "  London  or  some  port  in  the 
Channel."  Parke,  B.,  said  that  the  master  was  not  bound  to  reduce 
the  damages  by  taking  a  cargo,  which  was  offered  by  others,  to 
be  carried  to  Cowes  to  wait  for  orders. 


Substituted 
freights  are 
taken  into 
account. 


721.  The  freight  earned  upon  substituted  cargo  must  be  taken 
into  account  in  estimating  the  damages  ;  and  if  it  has  amounted 
to  as  much  as  should  have  been  earned  under  the  charter-party, 
after  bringing  in  all  expenses,  the  damages  for  the  breach  will  be 
only  nominal. 

In  Staniforth  v.  Lyall  (e),  the  ship,  after  discharging  her  out- 
ward cargo  at  Port  Jackson,  was  to  proceed  to  such  port  or  ports 
in  New  Zealand  as  the  charterers  or  their  agent  at  Port  Jackson 
or  in  New  Zealand  should  direct,  or,  in  the  absence  of  such  direc- 
tion, to  the  place  in  New  Zealand  where  their  principal  agent 
might  be  settled,  and  should  wait  fourteen  days  for  the  decision 
of  the  agent  whether  to  load  a  cargo  or  not.     If  the  agent  gave 


(A)  Brett,  J.,  said  :  "  The  defendants' 
agents  were  insisting  that  there  was  no 
breach  by  them  of  the  charter-party,  and 
the  Lord  Chief  Justice  pointed  out  that 
,  the  captain  may  well  have  thought  that 
if  he  took  any  one  of  the  cargoes  pro- 
posed by  the  defendants'  agents,  he 
might  be  deemed  to  have  accepted  it  in 
substitution  of  the  cargo  which  the  de- 
fendants were  originally  bound  to  load 
at  Barbadoes.  His  Lordship  left  this 
as  an  element  to  be  considered  by  the 
jury  in  determining  the  rights  of  the 
parties ;  that  is  the  real  effect  of  the 
summing  up.  I  think  the  Lord  Chief 
Justice  right  in  the  view  taken  by  him. 
The  defendants'  counsel  have  urged  that 


if  the  captain  had  availed  himself,  under 
protest,  of  the  offer  made  by  the  de- 
fendants' agents,  he  would  not  have 
altered  the  liability  of  the  defendants 
under  the  charter-party  now  sued  upon  ; 
but,  in  my  opinion,  if  the  captain  had 
shipped  any  cargo  suggested  by  Messrs. 
Louis,  he  must  have  been  deemed  to 
accept  it  upon  the  terms  proposed  by 
them  "  :  43  L.  J.,  C.  P.  p.  279. 

(c)  (1858)  12  Moo.  P.  C.  199,  p.  231. 
Of.  Moore  v.  Cornwall,  (1906)  144  Fed. 
Rep.  22  (C.  C.  A.). 

(«()  (1845)  1  C.  &  K.  686. 

(e)  (1830)  9  L.  J.  (o.  s.),  C.  P.  23 ; 
7  Ring.  169  ;  4  M.  &  P.  829. 
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notice  within  the  fourteen  days  of  his  determination  not  to  load,     Sect.  721. 
the  voyage  in  the  service  of  the  charterers  was  to  be  at  an  end  after 
the  fourteen  days ;  and  in  that  case  the  charterers  agreed  to  pay 
5001.  to  the  shipowner  for  the  freight  or  hire  of  the  ship  for  the 
voyage  which  should  be  so  ended. 

The  ship  arrived  in  New  Zealand,  but  there  was  no  agent  of  the 
charterers  there  to  load,  or  to  give  the  notice  to  terminate  the 
voyage ;  and  after  waiting  a  reasonable  time  she  sailed  home  by 
Batavia,  where  she  obtained  a  cargo.  On  the  whole  this  voyage 
was  a  more  profitable  one  to  the  owner  than  the  voyage  with  the 
agreed  cargo  would  have  been.  It  was  held  that  the  event  on 
which  the  5001.  was  to  be  paid  had  not  happened,  that  the  parties 
were  therefore  "  in  the  same  situation  as  if  the  charter-party 
contained  no  stipulation  on  the  subject ; "  and  that  as  no  loss 
had  been  sustained  the  damages  should  be  only  nominal  (/). 

But  the  fact  that  the  shipowner  has  been  incidentally  benefited  Not  so  col- 
by  the  breach  of  contract,  in  transactions  with  which  the  contract  t^^nefits  to 
has  nothing  to  do,  cannot  be  taken  into  account  in  estimating  his  shipowner, 
damages.    For  example,  an  increase  of  freights  earned  by  other 
vessels  of  the  shipowner,  in  consequence  of  an  improper  deten- 
tion of  the  chartered  ship,  does  not  diminish  the  liability  of  the 
charterer  for  the  detention  (^r). 

In  Aitken  v.  Ernsthausen  (li)  a  fire  occurred  when  the  ship  was 
partly  loaded,  and  destroyed  part  of  the  goods  shipped.  The 
charterers  refused  to  ship  any  more  cargo,  on  the  ground  that 
they  were  excused  by  an  exception  of  fire.  The  shipowner  com- 
pleted the  cargo  with  goods  from  other  shippers,  and  also  filled 
the  space  which  had  been  occupied  by  the  burnt  goods.  In  an 
action  against  the  charterers  for  not  loading  the  remainder  of  a 
full  cargo,  they  claimed,  in  estimating  the  damages,  to  have  credit 
for  the  whole  of  the  freight  earned  on  the  goods  so  shipped.  It 
was  held,  by  the  Court  of  Appeal,  that  they  were  not  entitled  to 
credit  for  the  freight  on  the  goods  taken  jn  place  of  the  burnt 
goods.    The  effect  of  the  fire  was  to  reduce  the  contract  to  one 

(/)  And   see    Puller    v.    Staniforth,      (1890)  59  L.  J.,  P.  C.  88  ;  15  A.  G.  438  ; 

(1809)  11  East,  232.     Cf.  Bell  v.  PuUer,      The  Mediana,  69  L.  J.,  P.  35 ;    (1900) 

(1810)  2  Taun.  285;   12  East,  496,  n. ;      A.  C.  113. 

npra,  s.  552.  (/t)  63   L.  J.,  Q.   B.   559 ;    (1894)  1 

(?)  Jebsenc.  East  &  West  India  Dock  Q.  B.  773.     Cf.  Weir  i'.  Girvin,  69  L.  J., 

Co.,  (1875)  44  L.  J.,  C.  P.  181 ;  L.  E.,  Q.  B.  168  ;  (1900)  1  Q.  B.  45. 
10  C.  P.  300.    Cf.  The  City  of  Peking, 

3  p  2 
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Sect.  721.  for  SO  much  of  the  ship  as  was  not  occupied  by  those  goods.  As 
to  that  space,  the  shipowner  could  do  with  it  what  he  liked, 
provided  he  did  not  delay  the  voyage. 

Damages  may  722.  The  amount  of  damages  to  be  paid  upon  a  breach  of  a 
the  amtra^t.  t'ill  of  lading  or  charter-party  may  be  fixed  by  the  contract  itself. 
Thus  there  may  be  an  agreed  sum  payable  for  each  day's  deten- 
tion of  the  ship  ;  or  for  each  day's  delay  in  delivering  the 
goods.  So  a  fixed  dead  freight  may  be  payable  for  each  ton 
short-shipped. 

Also,  clauses  limiting  the  amount  of  the  shipowner's  liability 
are  used ;  as  by  agreeing  the  value  of  the  goods.  Or,  it  may  be 
by  fixing  a  maximum  liability,  e.g.,  limiting  liability  for  loss  or 
damage  to  "  the  invoice  value  of  the  goods."  In  cases  of  the 
latter  kind  the  calculation  of  the  damages  is  not  affected.  That 
must  be  done  according  to  general  principles.  The  clause  merely 
sets  a  limit  to  the  amount  which  can  be  recovered  (i). 
Penalty  A   clause   such   as   "penalty  for  non-performance  estimated 

chapters"  amount  of  freight "  (or  some  fixed  sum),  is  frequently  found  in 
charters,  but  practically  it  appears  to  have  little  effect.  On  the 
one  hand,  it  does  not  limit  the  amount  of  damages  which  may 
be  claimed  {j) ;  on  the  other  hand,  it  does  not  entitle  either  party 
to  claim  the  amount  of  the  penalty  for  a  partial  breach  of  the 
contract  {k). 

In  Dimech  t;.  Corlett(Z),  however,  the  Privy  Council  allowed 
the  plaintiff  to  recover  the  full  estimated  freight,  claimed  under 
a  penalty  clause  in  respect  of  a  total  failure  of  the  charterer  to 
load  the  ship.  The  only  deduction  made  was  of  some  freight 
earned  by  taking  a  substituted  cargo  ;  and  it  seems  to  have  been 
considered  doubtful  whether  that  deduction  (which  was  made 
voluntary)  could  have  been  insisted  on.     "  The  true  sense,"  the 

(i)  The  Styria,  (1900)  101  Fed.  Eep.  (It)  Dimech  «.  Corlett,  (1858)  li  B.  R. 

728.    A  limitation  of  amount  in  con-  887  ;  12  Moo.  P.  C.  199.    See  Betts  v. 

sideration  of  a  special  rate  of  freight  is  Burch,  (1859)  28  L.  J.,  Ex.  267;  4  H.  & 

held  valid  in  U.  S.  :  Hart  v.  E.  R.  Co.,  N.  506  ;  1  F.  &  F.  485  ;  Godard  c.  Gray, 

(1885)    112    U.   S.   331;    Metropolitan  (1870)  40  L.  J.,  Q.  B.  62  ;  L.  K.,  6  Q.  B. 

Trust  Co.  V.  Toledo,  &c.  Co.,  (1901)  107  139 ;  The  Princess,  (1894)  70  L.  T.  388  ; 

Fed.  Kep.  628.    As  to  the  effect  of  clauses  Rayner  v.   Rederiaktiebolaget    Condor, 

limiting  amount  where  ship  is  unsea-  64  L.  J.,  Q.  B.  540  ;  (1896)  2  Q.  B.  289  ; 

worthy,  supra,  s.  79.  1    Com.  Ca.  80  ;    Btroms  Bruks  Aktie 

(j)  Harrison   v.    Wright,    (1811)  13  Bolag  i:  Hutchison,  74  L.  J.,  P.  C.  130  ; 

East,  343.     Cf.  Lea  v.  Whitaker,  (1872)  (1905)  A.  C.  515  ;  21  T.  L.  R.  718. 

L.  R.,  8  C.  P.  70.  (0  (1858)  12  Moo.  P.  C.  199. 
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Court  said,  "  seems  to  be  that,  for  any  minor  breach,  the  damages    Sect.  722. 

to  be  recovered  within  the  amount  of  freight  are  the  damages 

actually  sustained,  though  it  is  not  inconsistent  with  this  that  in 

case  of  an  entire  non-performance,  such  as  a  neglect  or  refusal  to 

put  any  cargo  on  board,  so  that  no  freight  could  be  earned,  the 

parties  had  agreed  that  the  damages  should  be  the  full  amount 

of  freight  stipulated  for  in  the  instrument "  (m). 

The  claim  to  the  penalty,  there,  was  considered  to  comprehend 
the  whole  of  the  shipowner's  claims  under  the  charter-party,  so 
that  an  additional  demand  of  ten  days'  demurrage,  for  waiting 
for  a  cargo  as  required  by  the  charter-party,  was  disallowed. 

Where  &  charter-party  contained  a  guarantee  by  the  shipowner 
that  the  ship  should  sail  with,  if  not  before,  any  other  vessel  in 
the  berth  for  Havana  on  a  certain  date,  "  under  penalty  of  for- 
feiting one-half  of  the  freight,"  it  was  held  that  the  shipper 
might,  on  default,  sue  for  the  amount  of  the  half  freight  without 
proving  any  actual  damages  (re).  "  It  is  a  sum  payable  on  one 
event.  It  is  not  a  sum  to  secure  the  performance  of  several 
matters." 

723.  Turning  now  to  breaches  of  the  contract  by  the  ship-  Failure  to 
owner,  we  have  to  consider,  first,  what  damages  are  payable  where  take  in  goSs."^ 
he  fails  to  supply  a  ship,  or  to  take  in  goods  as  agreed. 

The  freighter  loses  the  benefit  of  the  agreed  means  of  convey- 
ance. He  can,  however,  ordinarily  obtain  other  means  ;  but 
that  may  involve  delay,  and  also  increased  freight.  If  so,  he  is 
.  entitled  to  recover  the  amount  of  the  extra  freight  and  charges  to 
which  he  may  be  put,  and  also  compensation  for  the  delay  in 
the  transit. 

Where  the  goods  are  waiting  for  shipment  the  cost  of  ware- 
housing, or  otherwise  preserving  them,  is  an  ordinary  consequence 
of  the  breach,  and  forms  part  of  the  extra  cost  of  the  substituted 
mode  of  sending  them. 

In  Featherston  v.  Wilkinson (o),  The  Edith  Emily  was  chartered 
to  take  a  cargo  of  1,300  tons  of  coal  in  the  Northumberland 
Dock  on  the  Tyne,  during  the  first  or  second  week  of  January, 

(m)  12  Moo.  P.  C.  p.  230.    But  cf.  Ex.  137  ;  7  H.  &  N.  594.    Cf.  Clydebank, 

per  Blackburn,  J.,  in  Godard  v.  Gray,  &c.  Co.  v.  Yzquierdo  y  Castaneda,  7i 

(1870)  L.   E.,   6   Q.   B.   139,  p.   147  ;  L.  J.,  P.  C.  1  ;  (1905)  A.  C.  6. 

Abbott  (5th),  p.  170.  (tf)  (1873)  42  L.  J.,  Ex.  78  ;  L.  K.   8 

(«)  Sparrow  v.  Paris,  (1862)  31  L.  J.,  Ex.  122. 
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Sect.  723.  1872,  and  carry  it  to  Havre.  The  charterer  then  agreed  with  the 
Bebside  Colliery  to  take  1,300  tons  at  10s.  6d.  a  ton  in  the  first 
or  second  week  of  January  ;  and  The  Edith  Emily  was  put  on 
the  turn-book  for  that  time.  She  failed  to  take  her  turn,  and 
the  charterer  had  to  substitute  two  other  vessels  for  her  at  an 
increased  rate  of  freight.  Also,  by  the  custom  of  the  Tyne  he 
could  not  obtain  his  coal  until  he  had  substituted  the  vessels 
which  were  to  carry  it ;  consequently,  as  the  price  of  coal  had 
risen  at  Newcastle,  he  had  to  pay  an  increased  price  for  the  coal. 
It  did  not  appear  whether  the  price  he  could  realize  at  Havre  had 
increased  correspondingly.  And,  in  the  absence  of  such  evidence, 
it  was  held  that  he  was  entitled  to  recover  in  respect  both  of  the 
extra  freight  and  the  extra  price  paid  for  the  coal. 

Where  a  ship's  husband  had  failed  to  carry  (as  he  had  cove- 
nanted) certain  brandy  for  the  freighters  outwards,  to  the  port 
at  which  they  were  to  load  a  cargo  of  fruit,  in  consequence  of 
which  the  freighters  could  not  obtain  the  homeward  cargo,  and 
were  compelled  to  pay  damages  for  not  loading  it,  it  was  held 
that  they  could  not  claim  to  recover  the  amount  of  those 
damages  for  the  breach  of  the  covenant  (p). 
Engaging  If  the  charterer  cannot  get  a  ship  of  the  same  kind  or  size,  he 

larger  ship.  -g  gjjjjiQg^  ^q  t^ke  the  best  reasonable  substitute  which  is  avail- 
able to  him  iq).  If  necessary,  he  may  properly  charter  a  larger 
vessel.  The  damages  in  that  case  will  be  the  difference  between 
the  freight  on  the  whole  cargo  of  the  substituted  ship,  and  that 
which  would  have  been  payable  for  the  agreed  ship  ;  but  giving 
credit  for  any  profit  made  on  the  surplus  cargo  carried  to  fill  up. 
the  larger  ship(?). 

In  Irvine  v.  Midland  Great  Western  Eail.  Co.  (s),  the  defendants 
had  failed  to  provide  wagons  of  a  particular  kind,  aa  agreed,  for 
the  carriage  of  a  quantity  of  hay  to  a  place  at  which  the  plaintiff 
might  have  sold  it  to  advantage.  He  consequently  sold  it  where 
it  lay  at  a  loss.  It  was  held  that  he  could  not  recover  the  amount 
he  would  have  realized  had  the  hay  been  carried  to  the  place 
intended;  that  the  measure  of  damages,  if  the  hay  had  been 
conveyed  to  the  market  in  some  other  reasonable  manner  (as 

ip)  Walton   r.  Fothergill,  (1835)    7  709,  per  Cookbuin,  C.  J. 

C.  &  P.  392.  (s)  (1880)  6  L.  R.,  Ir.  55.    Cf.  WaUer 

(?)  Hiude  f.  Liddell,  (1875)  44  L.  J.,  v.  Mid.  G.  W.  Rail.  Co.,  (1879)  i  L.  K., 

Q.  B.  105 ;  L.  R.,  10  Q.  B.  265.  Ir.  376. 

()•)  Mitchell  V.  Kahl,  (1862)  2  F.  &  F. 
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miglit  have  been  done),  would  have  been  the  extra  cost  of  doing    Sect.  723. 
so ;  but  that,  as  it  was,  the  plaintiff  was  entitled  to  no  damages 
except  in  respect  of  a  small  portion  of  the  hay  which  had  been 
actually  sent  in  other  wagons. 

Where,  however,  the  freighter  is  unable  to  procure  other  means  where  no 
of  carriage,  the  measure  of  damages  is  different.  It  is  the  cost  ^rrfage^ 
of  replacing  the  goods  at  their  place  of  destination  at  the  time  available, 
when  they  ought  to  have  arrived,  less  the  value  of  the  goods  at 
the  place  of  shipment  and  the  amount  of  the  freight  and  insurance. 
Thus  in  Stroms  Bruks  Aktie  Bolag  v.  Hutchison  (i),  the  ship- 
owners agreed  to  carry  a  cargo  of  wood  pulp  from  Sweden  to 
Cardiff,  in  September  ;  they  failed  to  do  so,  or  to  give  such  notice 
to  the  shippers  as  to  enable  them  to  secure  other  means  of  trans- 
port. The  shippers'  purchasers  procured  woad  pulp  in  Cardiff 
in  substitution,  and  recovered  from  the  shippers  the  difference 
between  the  cost  of  so  doing  and  the  price  they  had  agreed  to 
pay  the  shippers.  It  was  held  that  the  actual  cost  of  these 
purchases  was  good  evidence  of  the  cost  of  replacing,  in  Cardiff, 
the  goods  which  ought  to  have  been  shipped ;  and  that  the 
shippers  were  entitled  to  recover  that  sum  from  the  shipowners, 
less  the  value  of  the  goods  in  Sweden  and  the  amount  of  freight 
and  insurance  (m). 

Such  a  case  seems  analogous  to  those  in  which  the  shipowner 
has  failed  to  bring  goods  which  have  been  shipped  to  their 
destination  (as  to  which,  see  below,  s.  727). 

724.  Next,  as  to  improper  delay  in  carrying  the  goods,  and  Delay  in 
delivering  them  at  their  destination.  delivering 

The  losses  to  the  freighter,  of  frequent  occurrence  in  such  cases, 
may  be  divided  as  follows  : — (1)  Loss  by  being  deprived  of  the 
use  of  the  goods,  or  their  value  ;  (2)  Loss  by  their  deterioration 
or  wasting,  owing  to  the  delay ;  (3)  Loss  by  a  fall  in  the  market 
value  of  the  goods  at  their  destination ;  (4)  Loss  of  profits,  and 
liabilities  incurred  upon  a  sale  or  contract  for  the  use  of  the 
goods  which  the  delay  has  frustrated ;  (5)  Loss  by  being  pre- 

(f)  74  L.  J.,  p.  C.  1.30  ;  (1905)  A.  C.  The  same  rule  was  applied  in  The  A. 

615  ;  21  T.  L.  R.  718.  Denioke,  (1905)  138  Fed.  Eep.  645,  but 

(m)  Of.  O'Connor  v.  Foster,  (1840)  10  it  was  held  that  damages  payable  under 

Watts,  418,  cited  Sedgwick,  Damages,  a  contract  of  sale  were  not  recoverable 

357.    And  see  Nourse  v.  Snow,  (1829)  as  the  carrier  had  not  received  notice 

6  Greenl.  208,  cited  Angell,  Carr.  s.  485,  of  the  contract. 
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Sect.  724.    vented  from  using  other  property  through  want  of  the  delayed 

goods. 
Loss  of  the  Of  these,  (4)  and  (5)  have  been  already  dealt  with  (v).    With 

goods.  regard  to  (1),  the  loss  of  the  ordinary  use  of  the  goods  themselves, 

or  o£  the  price  they  would  have  realized,  is  clearly  a  matter  for 
compensation.  That  is  the  necessary  consequence  of  the  delay, 
and  the  measure  of  it  which  has  been  adopted,  in  some  cases,  has 
been  the  amount  of  interest  at  a  fair  rate,  for  the  time  lost,  upon 
the  value  of  the  goods  (x). 
Special  use.  The  matter  becomes  more  difficult  when  the  use  to  which  the 

goods  would  have  been  put  was  of  a  special  kind.  The  question 
then  is,  as  we  have  seen  above,  whether  the  carrier  has  received 
and  accepted  notice  of  that  special  object,  so  that  the  proper 
inference  to  draw  is  that  he  contracted  with  reference  to  it. 

If  there  was  no  such  notice,  the  special  use  to  which  the 
goods  might  have  been  put  cannot  be  properly  taken  into  account. 
Thus,  in  Wilson  v.  L.  &  Y.  Eail.  Co.  (y),  it  was  held  that  the 
plaintiff  could  not  recover  the  profits  he  would  have  made  by 
manufacturing  the  goods  (cloth)  into  caps,  had  they  been  de- 
livered within  the  proper  time ;  though  the  depreciation  in  value 
of  the  cloth,  due  to  the  season  having  passed,  might  be  taken  into 
account. 

In  Simpson  v.  L.  &  N.  W.  Eail.  Co.  («),  the  plaintiff  delivered 
some  samples  of  goods,  with  a  show  tent,  &c.,to  the  defendants, 
to  be  carried  to  a  show  ground  at  Newcastle,  where  he  meant  to 
exhibit  the  samples.  They  arrived  too  late  for  the  show,  owing  to 
improper  delay  ;  and  the  plaintiff  thereby  sustained  expenses  and 
wasted  time  to  no  purpose  at  Newcastle,  and  failed  to  make  the 
sales  at  the  show  which  he  might  have  made  had  he  had  the 
samples.  The  Court  considered  that  the  plaintiff's  object  in 
sending  the  goods  was  known  to  the  defendants ;  and  held  that 
he  was  entitled  to  a  sum  which  had  been  agreed  upon  as  com- 
pensation for  his  loss  of  profit  and  loss  of  time  (a). 

(r)  Supra,  ss.  714—716.  (a)  Cf.  G.  W.  Kail.  Co.  v.  Redmayne, 

(«)  See  British  Columbia  Saw  Mill  Co.  (1866)  35  L.  J.,  C.  P.  123  ;  L.  E.,  1  C.  P. 

I.  Nettleship,   (1868)]  37  L.  J.,  C.|  P.  329  ;  VToodger  v.  G.  W.  Eail.  Co., (1867) 

235  ;  L.  R.,  3  C.  P.  499.  36  L.  J.,  C.  P.  177  ;  L.  R.,  2  C.  P.  318; 

(y)  (1861)  30  L.  J.,  C.;P.  232  ;  9  C.  B.  and  Watson  r.   Ambergate  Eail.    Co., 

(N.  s.)  632.  (1851)  15  Jur.  448,  where  the  plaintiff 

(z)  (1876)45  L.  J.,Q.  B.  182  ;  1  Q.  B.  lost  the  chance  of  aprize  owing todelay 

D.  274.  in  the  carriage  of  a  model. 


THE   MEASURE   OF  DAMAGES.  95^ 

Oockburn,  C.  J.,  said :  "The  principle  is  now  settled  that  when-  Sect.  7S4. 
ever  the  object  of  the  sender  is  specially  brought  to  the  notice  of 
the  carrier,  or  circumstances  are  known  to  the  carrier  from  which 
the  object  ought  in  reason  to  be  inferred,  so  that  the  object  may 
be  taken  to  have  been  within  the  contemplation  of  both  parties, 
damages  may  be  recovered  for  the  natural  consequences  of  the 
failure  of  that  object "  (b). 

The  description  of  the  goods  may  itself  notify  the  carrier  that 
delay  will  diminish  their  value.  Thus,  in  Schulze  r.  G.  E.  Eail.  , 
Co.  (c),  where  a  parcel  delivered  to  the  defendants  with  notice 
that  it  contained  samples  had  been  delayed  until  the  samples 
were  of  no  use,  the  plaintiffs  were  allowed  to  recover  the  special 
value  they  would  have  had  if  delivered  within  a  reasonable  time. 

725.  A  loss  by  the  physical  deterioration  or  wasting  of  the  Deterioration 
goods  owing  to  the  delay  is  an  ordinary  probable  consequence,  so  oMhe^goodf 
far  as  it  is  such  as  might  be  expected  to  happen  to  such  goods  in 

their  ordinary  condition  (d).  If,  however,  the  deterioration  has 
been  the  result  of  some  specially  sensitive  condition  of  the  goods, 
which  has  not  been  brought  to  the  notice  of  the  carriers,  the  rule 
excludes  a  claim  for  damages  for  that  special  loss. 

In  Baldwin  v.  L.  C.  &  D.  Eail.  Co.  (e),  some  bales  of  rags  were 
delayed  more  than  a  fortnight,  over  a  transit  which  would  ordi- 
narily have  occupied  only  twenty -four  hours.  The  rags  had  been 
packed  in  a  damp  state,  and  they  consequently  heated  and  rotted, 
3.nd  became  worthless.  Had  they  been  packed  dry  they  would 
not  have  suffered.  It  was  held  that  the  defendants  were  not 
liable  for  the  loss,  as  they  had  no  notice  of  the  condition  of  the 
rags. 

726.  Loss  of  market  value  is  in  some  respects  analogous  to  loss  of 
deterioration  of  the  goods ;  but  from  the  point  of  view  of  the  "y  a'Sa/.^^"^ 

(i)  See  Smeed  v.   Foord,  (1859)  28  2  P.  D.  118  ;  Hawes  v.  S.  E.  Eail.  Co., 

L.  J.,  Q.  B.  178  ;  1  E.  &  E.  602  ;  cited  (1884)  54  L.  J.,  Q.  B.  174  ;  52  L.  T.  514. 

iupra,  s.  715.  Damage  to  cattle  by  shortness  of  food, 

(c)  (1887)  56  L.  J.,  Q.  B.,  442  ;  19  owing  to  delay  on  the  voyage  due  to 
Q.  B.  D.  30.  In  Candy  v.  Mid.  Eail.  Co.,  unseaworthiness  of  the  ship,  has  been 
(1878)  38  L.  T.  226,  the  marking  allowed  in  the  U.  S.  :  The  Caledonia, 
"Traveller's     goods;      deliver    imme-  (1895)  157  IT.  S.  124. 

diately,"  on  the  goods,  was  held  not  to  (e)  (1882)  9  Q.  B.  D.  582.    Cf.  Waller 

bea  sufficient  notice  of  aspecial  purpose  v.  Mid.  G.  W.  Eail.  Co.,  (1879)  4  L.  E., 

to  the  carriers.  Ir.  .376. 

(d)  The  Parana,  (1877)  1  P.  D.  452  ; 
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Sect.  726.  present  discussion  there  is  an  essential  difference  between  them. 
The  fall  in  the  market  is  not  a  consequence  of  the  improper 
delay ;  and  where  it  is  due  to  a  fluctuation  which  is  not  of  a. 
periodical,  regularly  recurrent  kind,  so  that  it  would  not  be  antici- 
pated as  a  matter  of  common  expectation,  it  is  not  one  of  those^ 
ordinary  circumstances  by  which  the  carrier's  liability  may  be: 
increased  (/). 

In  The  Parana  (gr)  hemp  and  sugar  had  been  shipped  at. 
Manilla  and  Ilo-Ilo  for  London.  Owing  to  the  defective  con- 
dition of  the  ship's  boilers  the  voyage  occupied  127  days,  which 
was  thirty-seven  days  more  than  a  reasonable  allowance.  The 
plaintiffs  claimed  damages  for  loss  of  weight  of  sugar  by  drainage 
during  this  delay,  for  loss  of  interest  upon  the  value  of  the  cargo, 
and  for  loss  of  market  on  the  hemp  ;  the  price  of  hemp  having 
fallen  20s.  a  ton  during  the  last  thirty-seven  days  of  the  voyage. 
The  first  two  items  of  damage  were  allowed  ;  the  third  was  dis- 
allowed by  the  Court  of  Appeal,  reversing  the  judgment  of  Sir 
E.  Phillimore  (h). 


(/)  vSee  per  Cave,  J.,  Hawes  v.  S.  E. 
Bail.  Co.,  (1884)  52  L.  T.  5U,  p.  516. 
But  cf.  The  Caledonia,  (1895)  157  U.  S. 
124. 

07)  (1877)  1  P.  D.  452  ;  2  P.  D.  118. 

(7t)  In  giving  judgment,  Mellish,  L.  J., 
said :  "  There  is  no  case,  I  believe,  in 
vifhioh  it  has  ever  been  held  that  damages 
can  be  recovered  for  delay  in  the  carriage 
of  goods  on  a  long  voyage  by  sea,  where 
there  has  been  what  may  be  called  a 
merely  accidental  fall  in  price  between 
the  time  when  the  goods  ought  to  have 
arrived,  and  the  time  when  they  did 
arrive — ^no  case  that  I  can  discover  where 
such  damages  have  been  recovered  ;  and 
the  question  is,  whether  we  ought  to 
hold  that  they  ought  to  be  recovered. 
If  goods  are  sent  by  a  carrier  to  be  sold 
at  a  particular  market — if,  for  instance, 
beasts  are  sent  by  railway  to  be  sold  at 
Smithfield,  or  fish  is  sent  to  be  sold  at 
Billingsgate — and,  by  reason  of  delay  on 
the  part  of  the  carrier,  they  have  not 
arrived  in  time  for  the  marlcet,  no  doubt 
damages  for  the  loss  of  market  may  be 
recovered.  So  if  goods  are  sent  for  the 
purpose  of  being  sold  in  a  particular 
season  when  they  are  sold  at  a  higher 


price  than  they  are  at  other  times,  and 
if,  by  reason  of  breach  of  contract,  they 
do  not  arrive  in  time,  damages  for  loss 
of  market  may  be  recovered.  Or  if  it  is 
known  to  both  parties  that  the  goods 
wiU  sell  at  a  better  price  it  they  arrive 
at  one  time  than  if  they  aiTive  at  a  later 
time,  that  may  be  a  ground  for  giving 
damages  for  their  arriving  too  late  and 
selling  for  a  lower  sum.  But  there  is  in 
this  case  no  evidence  of  anything  of  that 
kind.  As  far  as  I  can  discover  it  is 
merely  said  that  when  the  goods  arrived 
in  November  they  were  likely  to  sell  for 
less  than  if  they  had  arrived  in  October, 
for  the  market  was  lower.'' 

And  after  referring  to  cases  of  car- 
riage by  railway  (see  Collard  v.  S.  E. 
Rail.  Co.,  (1861)  30  L.  J.,  Ex.  .S93  ;  7  H. 
&  N.  79  ;  Wilson  ,-.  L.  &  Y.  Kail.  Co., 
(1861)  30  L.  J.,  C.  P.  232  ;  9  C.  B.  (N.  S.) 
632  ;  but  cf.  Hawes  ,.  S.  E.  Kail.  Co., 
(1884)  54  L.  J.,  Q.B.  174  ;  52L.T.514), 
and  suggesting  a  difference  between 
those  and  cases  of  carriage  by  sea,  he . 
continued  : — "  The  difference  between 
cases  of  that  kind  and  cases  of  the  car- 
riage of  goods  for  a  long  distance  by  sea 
seems  to  me  to  be  very  obvious.     In 
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But  no  hard  and  fast  rule  can  be  laid  down.  In  Dunn  v.  Sect.  726. 
Backnall(t)  it  was  found  that  the  shipowners  knew  that  the  goods 
would  sell  at  a  much  higher  price  if  delivered  in  due  course  than 
at  a  later  time.  The  Court  of  Appeal  said  (j )  :  "  There  can  be  no 
absolute  peremptory  rule  taking  voyages  by  sea  out  of  the  prin- 
ciples which  regulate  the  measure  of  damages  on  breach  of  other 


order  that  damages  may  be  recovered, 
we  must  come  to  two  conclusions — first, 
that  it  was  reasonably  certain  that  the 
goods  would  not  be  sold  until  they  did 
arrive ;  and,  secondly,  that  it  was 
reasonably  certain  that  they  would  be 
sold  immediately  after  they  arrived,  and 
that  that  was  known  to  the  carrier  at 
the  time  when  the  bills  of  lading  were 
signed.  It  appears  to  me  that  nothing 
could  be  more  uncertain  than  either  of 
those  two  assumptions  in  this  case. 
Goods  imported  by  sea  may  be,  and  are 
every  day,  sold  whilst  they  are  at  sea. 
If  the  man  who  is  importing  the  goods 
finds  the  market  high,  and  is  afraid  that 
the  price  may  fall,  he  is  not  usually 
preveuted  from  selling  his  goods  because 
they  are  at  sea.  The  sale  of  goods  to 
arrive,  the  sale  of  goods  on  transfer  of 
hill  of  lading,  with  cost  bills  and  in- 
surances, is  a  common  mercantile  con- 
tract made  every  day.  It  may  be  that, 
from  not  having  samples  of  the  goods, 
or  from  not  knowing'  what  is  the  par- 
ticular quality  of  his  goods,  the  consignee 
may  have  a  difficulty  in  selling  them 
until  they  arrive,  but  that  would  not 
affect  the  question.  Nor  would  it  signify 
that  the  goods  no  longer  belonged  to  the 
original  consignee,  but  to  a  man  who 
had  acquired  them  by  the  assignment  of 
the  bill  of  lading  whilst  the  goods  were 
at  sea.  We  were  told  that  in  this  case 
the  plaintiff  was  a  person  who  had  ad- 
vanced money  on  the  security  of  the  bills 
of  lading.  That  possibly  may  be  the 
case  ;  but  whether  he  has  done  that,  or 
is  the  purchaser,  would  make  no  differ- 
ence. It  was  said  that  the  goods  were 
sold,  and  that  if  the  person  who  sells 
them  does  not  suffer  the  damage,  then 
the  purchaser  would  suffer  the  damage. 
But  that  is  pure  speculation.  If  a  man 
purchases  goods  while  they  are  at  sea, 


no  person  can  say  for  what  purpose  he 
purchases  them.  He  may  purchase 
them  because  he  thinks  that  if  he  keejps 
them  for  six  mouths  they  will  sell  for  a 
better  sum,  or  he  may  want  to  use  them 
in  his  trade.  It  is  pure  speculation  to 
enter  into  the  question  for  what  purpose 
he  purchases  them.  In  this  particular 
case  the  plaintiff  did  not  sell  the  goods 
when  they  arrived,  for  he  sold  them 
some  months  afterwards,  when  a  further 
fall  had  taken  place  in  the  market.  Of 
course,  he  does  not  seek  to  recover  from 
the  defendant  that  additional  loss,  but  it 
serves  to  illustrate  how  uncertain  it  is 
whether  he  would  have  sold  them.-  If 
he  did  not  sell  them  when  they  did  arrive, 
but  kept  them  because  he  thought  the 
market  would  rise,  how  can  we  tell  that 
he  would  not  have  done  exactly  the  same 
thing  if  the  goods  had  arrived  in  time  ? 
Therefore  it  seems  to  me  that  to  give 
these  damages  would  be  to  give  specula- 
tive damages — to  give  damages  w/ien  we 
can7iot  ie  certain  that  the  plaintiff  would 
not  have  suffered  just  as  imtch  if  the  goods 
had  arrived  in  time.  According  to  the 
principles  on  which  the  Courts  have 
acted  in  all  such  speculative  and  uncer- 
tain cases,  damages  ought  not  to  be 
recovered." 

This  decision  was  followed  in  The 
Netting  Hill,  (188i)  53  L.  J.,  P.  56  ;  9 
P.  D.  105  ;  5  Asp.  M.  0.  241,  where  the 
claim  was  for  damages  owing  to  a  colli- 
sion. Of.  Smith  V.  Tregarthen,  (1887)  56 
L.  J.,  Q.  B.  437  ;  57  L.  T.  58  ;  6  Asp.  M. 
C.  137,  where  the  goods  where  brought 
forward  in  the  wrong  steamer,  and  so 
were  delayed. 

(i)  71  L.  J.,  K.  B.  963  ;  (1902)  2  K.  B. 
614  ;  8  Com.  Ca.  33. 

(j)  Per  Collins,  M.  E.,(1902)  2  K.  B. 
at  p.  622. 
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Sect.  726. 


Goods  lost  or 


value  to  be 
estimated  as 
at  the  time 
and  place  for 
delivery. 


contracts.  It  is  only  because  the  possible  length  of  voyages,  and 
the  consequent  uncertainty  as  to  the  times  of  arrival,  may  in  many 
cases  eliminate  the  supposition  of  any  reasonable  expectation  as  to 
the  state  of  the  market  at  the  time  of  arrival  that  as  a  general  rule 
damages  for  loss  of  market  by  late  delivery  are  not  recoverable 
from  the  carrier  by  sea.  .  .  .  Wherever  the  circumstances  admit 
of  calculations  as  to  the  time  of  arrival  and  the  probable  fluctua- 
tions of  the  market  being  made  with  the  same  degree  of  reasonable 
certainty  in  the  case  of  a  sea  as  of  a  land  transit,  there  can  be  no 
reason  why  damages  for  late  delivery  should  not  be  calculated 
according  to  the  same  principles  in  both  cases." 

In  the  United  States  the  rule  is  laid  down  generally,  that  the 
damages  for  improper  delay  are  measured  by  the  difference 
between  the  market  value  at  the  time  when  the  goods  should 
have  arrived  and  their  market  value  on  actual  arrival  (k). 

727.  It  remains  to  consider  cases  in  which  the  carrier  has 
wholly  failed  to  deliver  the  goods ;  or  has  delivered  them 
damaged. 

Apart  from  special  circumstances,  which  may  affect  the  case  in 
such  ways  as  we  have  been  considering,  the  value  of  the  goods  for 
which  compensation  must  be  made,  when  they  have  been  lost,  or 
damaged,  is  that  which  they  would  have  had  at  the  time,  and 
place,  at  which  they  ought  to  have  been  delivered  (l).  And  this  is 
true  although  the  freighter  who  is  claiming  may  have  contracted 
to  sell  the  goods  at  a  less  price  than  they  would  have  realized  on 
arrival  (ift).  The  value  is  ordinarily  estimated  by  reference  to  the 
market  price  at  the  place.  But  if  there  is  no  market  at  the  desti- 
nation in  which  such  goods  can  be  replaced,  so  that  they  could 
only  be  bought  there,  if  at  all,  at  a  fancy  price,  that  would  not  be 

cited  Ang.  Carr.  s.  482.  Cf.  Parker  v. 
James,  (1814)  4  Camp.  112  ;  Sedgwick, 
Damages,  II.,  96  ;  Ang.  Carr.  ss.  482 — 
485.  The  same  measure  of  damages  was 
adopted  in  an  action  against  the  master, 
who  signed  the  bill  of  lading  although 
the  goods  came  forward  later  in  another 
ship.  Smith  i:  Tregarthen,  (1887)  56 
L.  J.,  Q.  B.  437  ;  57  L.  T.  58  ;  6  Asp. 
M.  C.  137. 

(ot)  Eodocanachi  v.  Milburn,  (1886) 
56  L.  J.,  Q.  B.  202  ;  18  Q.  B.  D.  67 ; 
reversing  17  Q.  B.  D.  316.  Cf.  Magnin 
V.  Dismore,  (1875)  62  N.  Y.  Eep.  35. 


(/i)  The  Slyria,  (1900)  101  Fed.  Rep. 
728.  As  to  where  thei'e  is  no  ascertain- 
able market  value,  see  The  Protection, 
(1900)  102  Fed.  Eep.  516. 

(Z)  Brandt  v.  Bowlby,  (1831)  1  L.  J., 
K.  B.  14 ;  2  B.  &  Ad.  932  ;  Eice  v. 
Baxendale,  (1861)  30  L.  J.,  Ex.  371  ;  7 
H.  &  N.  96  ;  O'Hanlan  v.  G.  W.  Rail.  Co., 
(1865)34  L.  J.,  Q.  B.  154;' 6  B.  &  S. 
484  ;  The  Thyatira,  (188.3)  52  L.  J., 
Adm.  85  ;  8  P.  D.  155  ;  Great  Indian  Pen. 
Rail.  Co.  r.  Turnbull,  (188.5)  53  L.  T. 
325  ;  5  Asp.  M.  C.  465  ;  Gillingham  v. 
Dempsey,  (1824)  12  S.  &  R.  183  (Penns.), 
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the  proper  measure  of  their  value.    In  O'Hanlan  v.  Great  Western    Sect.  727. 
Eail.  Co.  (n),  it  was  held  that  the  value  in  such  a  case  must  be 
ascertained  by  considering  their  cost  at  the  place  of  manufacture, 
and  the  expenses  of  transit,  and  adding  a  reasonable  sum  for 
profit  to  the  importer. 

Any  freight  and  charges  which  the  freighter  would  have  had  to 
pay  in  order  to  get  the  goods  to  market  must  be  deducted  from 
the  estimated  value.  But  freight  paid  in  advance  is  not  to  be 
deducted ;  although  the  shipowner  may  have  made  an  allowance 
to  the  freighter  for  insurance  of  the  advance  (o). 

In  the  case  of  damage  to  goods  the  comparison  is  between  the 
net  amount  which  could  have  been  realized  at  the  time  and  place 
of  arrival,  if  sound,  and  the  net  amount  which  could  in  fact  be 
realized.  Where  the  agreement  was  that  the  damages  should  be 
"  computed  at  the  value  or  cost  at  the  time  and  place  of  shipment," 
it  was  held  that  to  that  cost  must  be  added  the  freight  before 
deducting  the  value  of  the  damaged  goods  which  arrived  (p). 

Where  the  goods  have  been  sold  at  a  port  of  refuge  to  pay  for  Sale  at  port 
repairs  to  the  ship,  the  freighter,  as  we  have  seen  (q),  is  entitled  to  °  ^^  "^'*' 
claim  the  amount  of  the  proceeds,  or,  if  the  ship  arrives,  the 
amount  they  would  have  realized  at  the  port  of  destination,  after 
deducting  freight  and  charges. 

The  same  is  true  where  the  sale  has  been  wrongful.  But  if  the 
goods  were  sold  in  a  damaged,  or  perishing,  condition,  and  the 
shipowner  was  not  responsible  for  that,  their  condition  must  be 
taken  in  account.  The  amount  to  be  ascertained  is  what  the 
goods  would  have  been  worth  to  their  owners  had  they  not  been 
sold,  as  they  lay,  and  paying  regard  to  the  obligations  of  the 
carrier  under  the  contract  (r). 

728.  Where  the  claim  for  damages  is  apart  from  contract,  as  for  Wrongf  al 
a  wrongful  act  done  to  the  goods,  the  rule  which  excludes  losses  oE  goods!"" 
that  arise  from  special  circumstances,  not  anticipated  beforehand, 
does  not  apply.    If  the  plaintiff  has  been  wrongfully  deprived  of 
goods  which  he  could  not  replace,  and  if  they  had  a  peculiar  value 

W  (1865)  34  L.  J.,  Q.  B.  154  ;  6  B.  &  687. 

S.  481  (j)  Supra,  a.  320. 

(o)  Eodooanachi  v.  Milburn,  (1886)  56  (f)  See   Ewbank  v.   Nutting,   (1849) 

L.  J.,  Q.  B.  202  ;  18  Q.  B.  D.  67  ;  revers-  7  C.  B.  797  ;  Acatos  v.  Burns,  (1878)  47 

ingl7  Q.  B.  D.  316,  cited  su2)ra,  a.  566.  L.  J.,  Ex.  566  ;  3  Ex.  D.  282. 

W)  The  Oneida,  (1904)  128  Fed.  Kep. 
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Sect.  728.  to  him,  or  if  through  want  of  them  he  has  sustained  a  special 
detriment,  he  is  entitled  to  compensation  for  the  loss  of  that  value, 
or  for  that  detriment,  although  the  wrongdoer  may  have  had  no 
notice  of  the  circumstances  which  caused  it  (s).  "  The  actual  value 
is  fixed  by  circumstances  at  the  time  of  the  demand,  and  no  notice 
of  the  special  circumstances  could  then  affect  the  actual  value 
of  the  goods  withheld  from  their  rightful  owner,  who  thereby 
sustains  an  '  actual  present  loss,'  which  appears  to  us  to  be  a 
convertible  term  with  '  actual  value  '  "  (t). 

If,  however,  the  wrong  be  a  continuing  one,  as  an  improper 
detention  of  goods,  it  may  be  that  a  special  loss  suffered  in  conse- 
quence will  not  be  recoverable  unless  the  wrongdoer  was  aware  of 
the  special  injury  he  was  causing  (u). 

Losses  by  jn  cases  of  collision  it  has  been  held  that  compensation  must  be 

collision. 

paid  for  loss  of  the  business  on  which  the  ship  was  engaged  at  the 

time  (x).     And  where  a  ship  was  prevented  by  a  collision  from 

proceeding  to  take  in  cargo  under  a  profitable  charter,  so  that  the 

charterers  were  entitled  to  cancel  the  charter,  and  did  so,  that  was 

held  to  be  a  matter  to  be  taken  into  account  (r/). 

Presumably  the  same  principle  would  apply  with  regard  to  cargo 

damaged  by  a  collision.    But  it  has  been  held  that  a  loss  by  a  fall 

(s)  Bodley  t.  Reynolds,  (1846)  15  L.  {t)  Per  Mellor  J.,  delivering  the  judg- 

J.,  Q.  B.  219  ;  8  Q.  B.  779  ;  Wood  t:  ment  in  France  r.  Gaudet,  (1871)  L.  B., 

Bell,  (1856)  25  L.  J.,  Q.  B.  148,  321  ;  6  6  Q.  B.  199,  p.  205. 
E.  &  B.  355  ;  France  v.  Gaudet,  (1871)  (w)  Per  Mellor,  J.,  ibid. 

40  L.  J.,  Q.  B.  121  ;  L.  E.,  6  Q.  B.  199.  (a;)  The  Betsey  Gaines,  (1826)  2  Hag. 

"  The  rule  with  regard  to  remoteness  of  Adm.  28  ;  The  Risoluto,  (1883)  52  L.  J., 

damage  is  precisely  the  same  whether  Adm.  46;  8  P.  D.  109  ;  5  Asp.  M.  C.  93. 
the  damages  are  claimed  in  actions  of  (y)  The  Star  cf  India,  (1876)  45  L.  J., 

contract  or  of  tort."    Per  Brett,  M.  R.,  Adm.   102  ;  1  P.  D.  466  :  The  Consett, 

The  Netting  Hill,  (1884)  53  L.  J.,  P.  56  ;  (1880)  49  L.  J.,  P.  24  ;  5  P.  D.  229 ;  The 

9  P.  D.  105  ;  5  Asp.  M.  C.  241.     I  would  Kate,  68  L.  J.,  P.  41  ;  (1899)  P.  165. 

suggest  that  there  is  this  difference,  that  Cf.   The  Argentine,    (1888)  58   L.  J., 

in  cases  of  tort  the  inquiry  is  whether  Adm.  1  ;  13  P.  D.  61,  191  ;  14  A.  C.  519. 

the  damage  was  the  natural  consequence  The  Greta  Holme,   66  L.  J.,   P.   166; 

of  the  tort  under  the  circumstances  in  (1897)  A.  C.  696  ;  8  Asp.  M.  C.  317  ;  The 

fact  existing  ;  while  incases  of  contract  Mediana,  69  L.  J.,  P.  35  ;  (1900)  A.  C. 

only  those  circumstances  are  to  be  taken  113;    8  Asp.  M.  G.   493;   but  in  The 

into  account  which  may  reasonably  be  Bodlewell,  761/.  J.,  P.  61  ;  (1907)  P.  286  ; 

supposed  to  have  been  within  the  con-  23  T.  L.  R.  356,  Bargrave  Deane,  J., 

templation   of   the    parties.     See   per  held  that,  where  the  ship  was  working  on 

Kennedy,  J.,  in  Dulieu  v.  White,  (1901)  a  new  line  at  a  loss,  no  damages  could  be 

2  K.  B.  p.  679  ;  and  per  Collins,  M.  R.,  awarded  on  the  basis  that  in  the  future 

in   Dunham  r.   Clare,  (1902)  2  K.  B.  the  new  line  might  prove  profitable, 
p.  296. 
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in  the  market  price  during  a  delay  caused  by  a  collision  is  not  to    Sect.  728. 
be  taken  into  account  (z). 

729.  A  question  of  some  difficulty  arises  where  the  goods  have  Effect  of  mis- 
been  shipped  under  a  wrong  description.     If  that  has  been  done  goods'in  bUl^ 
fraudulently,  and  the  carrier  has  been  deceived  as  to  their  quality  °^  lading. 
and  value,  it  has  been  held  in  several  cases  that  he  is  not  respon- 
sible in  damages  for  them  (a). 

Thus,  in  Belfast  and  Ballymena  Eail.  Co.  v.  Keys  (&),  it  was 
held  that  the  company  were  not  responsible  for  merchandise  which 
the  plaintiff  had  taken  as  personal  luggage  when  he  knew  that 
they  required  all  merchandise  carried  to  be  paid  for.  Lord  West- 
iiury  said  (c) :  "  Under  these  circumstances  there  could  not  exist,  in 
law  or  in  reason,  any  contract  whatever  between  the  plaintiff  and 
the  company  touching  these  goods,  upon  the  breach  of  the  per- 
formance of  which  contract  the  plaintiff  could  have  a  right  against 
the  company." 

Where  a  misdescription  has  occurred  by  mistake,  there  has  been 
some  difference  of  opinion  as  to  whether  the  shipowner  is  respon- 
sible at  all  under  the  contract ;  and  if  he  is  responsible  it  is,  it 
seems,  doubtful  for  what  (d).  The  better  opinion  appears  to  be 
that,  though  the  thing  delivered  and  received  to  be  carried  may 
have  been  misdescribed,  the  contract  to  carry  has  in  fact  been  made 
with  reference  to  it,  and  to  nothing  else.  And  if  so,  the  carrier's 
liability  would  appear  to  extend  to  the  whole  value  of  that  ; 
unless  the  shipper  is  precluded  from  saying  that  there  has  been 
a  misdescription. 

When  there  has  been  no  mistake,  but  the  contract  and  the  rate 
of  freight  have  been  based  upon  an  assumed  fictitious  state  of 
values  of  the 'things  carried,  the  shipper  will  be  bound  by  that  (e). 
But  it  has  not  been  decided  whether  the  same  holds  good  in  a 
case  of  mistake. 

730.  It  is  no  defence  to  a  claim  for  a  loss  of  goods  that  another  Effect  of 
person  is  liable  to  give  them  up,  or  to  pay  their  value.    But  the  tJfi^d^pefgon^* 

(i)  The  Hotting  Hill,  (1884)  53  L.  J.,  556. 

f-  56  ;  9  P.  D.  105.  (c)  9  H.  L.  C.  p.  573. 

(a)  Gibbon  u  Paynton,  (1769)  4  Burr.  (d)  Seethe  judgmenta  in  Lebeau   v. 

2i98;  Batsonr.  Donovan,  (1820)  4  B.&  Gen.  Steam  Nav.  Co.,  (1872)  42  L.  J., 

Aid.  21.     And  see  per  Parke,  B.,  in  C.  P.  1  ;  L.  E.,  8  C.  P.  88  ;  cited  su^ra, 

Walker  v.  Jackson,  (1843)  10  M.  &  W.  s.  72. 

161.  p.  168.  (e)  M'Cance  r.  L.  &  N.  W.  Kail.  Co., 

9)  (1861)  11  E.  E.  846  ;  9  H.  L.  C.  (1864)  84  L.  J.,  Ex.  39  ;  3  H.  &  C.  343. 
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THE    DELIVERY. 


Sect.  730. 


Insurances 
not  taken 
into  account. 

Liability  for 
the  goods 
entitles  plain- 
tiff to  claim. 


Costs  incurred 
in  actions  by 
third  persons 
owing  to  the 
breach. 


right  of  recovery  against  the  other  may  be  taken  into  account  in 
estimating  the  amount  of  damage  suffered  (/). 

The  shipowner  is  not,  h  owever ,  entitled  to  any  benefit  from  the  fact 
that  insurers  have  paid,  or  arehable  to  pay,  in  respect  of  the  loss  (</). 

"Where  the  goods  are  not  the  property  of  the  person  who  is 
claiming  under  the  contract  in  respect  of  them,  he  may  still  be 
entitled  to  their  value,  if  he  is  liable  for  that  to  another  (h)  j  or  is 
suing  on  behalf  of  the  owner  (t). 

731.  Where,  in  consequence  of  a  breach  by  one  of  the  parties  to 
a  contract,  actions  have  been  brought  against  the  other  by  third 
persons,  the  question  arises  whether  he  can  recover  the  costs  he 
has  thus  incurred,  or  has  become  liable  to  pay,  as  being  part  of 
his  damages  by  the  breach.  ' 

In  Mors-le-Blanch  v.  Wilson  (A;),  charterers  brought  their  action 
against  sub-shippers  for  detaining  the  ship  at  the  port  of  discharge, 
and  claimed  to  recover  costs  which  they  had  incurred  in  defending 
an  action  for  the  same  matter  brought  against  them  by  the  ship- 
owner. It  was  held  that  they  were  entitled  to  these  costs ;  the  jury 
having  found  that  it  was  a  reasonable  thing  for  the  charterers  lo 
defend  the  action.  But  this  decision  was  disapproved  of  by  the 
majority  of  the  Exchequer  Chamber,  in  Baxendale  v.  L.  C.  &  D. 
Bail.  Co.  (Z),  on  the  ground  that  the  two  contracts  were  inde- 
pendent of  one  another.  Lush,  J.,  however,  distinguished  Mors- 
le-Blanch  V.  Wilson  on  the  grounds  that  the  amount  of  demurrage 
ascertained  in  the  first  section  would  necessarily  be  the  measure 
(/)  Per  Bay  ley  and    Holroyd,   JJ.,      because  it  might  have  been  avoided  if 


Morris  r.  Eobinson,(18-24)3  B.&  C.  196, 
pp.  20.5,  206.  See  Hiort  v.  L.  &  N.  "W. 
Kail.  Co.,  (1879)  48  L.  J.,  Ex.  545  ;  4 
Ex.  D.  188.   Cf .  Maync,  Damages,  p.  102. 

{ff)  Yates  V.  Whyte,  (1838)  7  L.  J.,  C. 
P.  116  ;  4  Bing.  N.  C.  272  ;  Bradburn 
■u.Cr.  W.  Rail.  Co.,  (1874)  44  L.  J.,  Ex. 
9  ;  L.  R.,  10  Ex.  1.  And  see  Jebsen  r. 
East  and  West  India  Dock  Co.,  (187.5) 
44  L.  J.,  C.  P.  181  ;  L.  K.,  10  C.  P.  300 ; 
Hill  V.  Scott,  65  L.  J.,  Q.  B.  87  ;  (1895)  2 
Q.  B.  371,  713;  1  Com.  Ca.  140,  200. 

(A)  Randall  v.  Roper,  (1858)  27  L.  J., 
Q.  B.  266  ;  E.  B.  &  E.  84  ;  Crouch  v.  L. 
&  N.  W.  Rail.  Co.,  (1854)  23  L.  J.,  C.  P. 
73  ;  14  C.  B.  255  ;  2  G.  &  K.  789.  Cf. 
Wilson  v.  Carmichael,  (1894)  21  Sess. 
Ca.  (4th),  732,  where  the  claim  based 
on  liability  to  another  was  disallowed 


skill  had  been  used. 

(i)  See  Lloyd's  f.  Harper,  (1880)  50  L.  J., 
Ch.l40  ;  16Ch.D.290  ;  Robertson u. Wait, 
(1853)  22  L.  J,,  Ex.  209 ;  8  Ex.  299.  Cf.  The 
Winkfield,  71  L.  J.,  P.  21  ;  (1902)  P.  42. 

(70  (1873)  42  L.  J.,  C.  P.  70  ;  L.  E.,  8 
C.  P.  227  ;  and  see  BlythB.  Smith,  (1843) 
12  L.  J.,"C.  P.  203 ;  6  Scott  N.  R.  360  ; 
5  Man.  &  G.  405  ;  where  charterers  who 
had  been  sued  by  shippers  recovered  the 
loss  from  the  shipowner. 

(Z)  (1874)  44  L.  J.,  Ex.  20;  L.  B.,  10 
Ex.  35.  Cf.  Fisher  v.  Val  de  Travels 
Asphalte  Co.,  (1876)  45  L.  J.,  C.  P.  479  ; 
1  C.  P.  D.  511  ;  Evans  I).  BuUock,  (1877) 
38  L.  T.  34  ;  CoUen  v.  Wright,  (1857) 
27  L.  J.,  Q.  B.  215  ;  8  E.  &  B.  647 ; 
Godwin  v.  Francis,  (1870)  39  L.  J.,  C.  I'. 
121  ;  L.  R.,  5  C.  P.  295. 
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of  damages  in  the  second,  and  that  the  jury  had  expressly  found    Sect.  731. 
that  the  chstrterer's  course  had  been  reasonable. 

And  the  subsequent  decision  of  the  Court  of  Appeal  in  Ham- 
mond V,  Bussey  (m)  shows  that  the  question  in  each  case  is, 
■whether  the  costs  which  have  been  incurred  were  damages  which 
may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties,  at  the  time  they  made  the  contract,  as  a  probable 
result  of  the  breach  of  it.  In  that  case  the  defendant  had  con- 
tracted to  supply  the  plaintiffs  with  "  steam  coal "  for  use  on 
■steamships,  knowing  that  the  plaintiffs  were  buying  to  resell  the 
<!oal  as  fit  for  that  purpose.  The  coal  supplied  was  not  fit  for  the 
purpose,  and  the  defect  in  it  was  one  which  could  not  be  ascer- 
tained by  inspection.  Claims  were  in  consequence  made  on  the 
plaintiffs  by  their  sub-purchasers ;  and  as  the  defendant  re- 
pudiated liability  and  declined  to  interfere,  the  plaintiffs  defended 
the  action  brought  for  those  claims  and  thus  incurred  costs  as 
well  as  damages.  It  was  held  by  the  Court  of  Appeal,  affirming 
the  ruling  of  Field,  J.,  that  the  plaintiffs,  under  the  circumstances, 
acted  reasonably  in  defending  the  action,  and  that  the  costs  con- 
sequently incurred  were  recoverable  by  them  from  the  defendant 
as  damages  under  the  rule  in  Hadley  v.  Baxendale. 

Lord  Bsher  said  («) :  "  To  my  mind  it  is  perfectly  clear  that, 
according  to  a  reasonable  business  view  of  the  reasonably  probable 
course  of  business,  the  parties  may  be  supposed  to  have  contem- 
plated at  the  time  when  the  contract  was  made,  as  the  inevitable 
or  at  any  rate  the  highly  probable  result  of  a  breach  of  it,  that 
there  would  be  a  law  suit  between  the  plaintiffs  and  their  sub- 
vendees,  in  which  it  would  be  reasonable  for  the  plaintiffs  to 
defend,  and  in  which,  if  it  turned  out  that  there  was  a  breach  of 
the  warranty,  the  plaintiffs  would  lose,  and  that  they  would 
thereby  necessarily  incur  costs." 

This  was  followed  in  Agius  v.  Great  Western  Colliery  Co.  (o), 
where  the  plaintiff  was  allowed  his  costs  of  defending  the  former 
action  taxed  as  between  solicitor  and  client ;  giving  credit  for  so 
much  of  them  as  he  had  recovered  from  the  plaintiffs  in  that 
action  under  a  successful  plea  of  payment  into  Court. 

(m)  (1887)  57  L.  J.,  Q.  B.  58  ;  20  Q.  (»)  (1887)  20  Q.  B.  D.  at  p.  93. 

B-  D.  79.    Cf.  Bramlej  v.   Chesterton,  (o)  68  L.  J,,  Q.  B.  312  ;  (1899)  1  Q.  B. 

(1857)  27  L.  J.,  C.  P.  23 ;  2  C.  B.  (n.  S,)  413  (C.  A.).     See  also  Scott  t;.  Foley, 

11**-  (1899)  5  Com.  Ca.  53. 
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APPENDIX  A. 


The  following  are  tlie  forms  of  bills  of  lading  approved  by  the  Asso- 
ciation for  the  Reform  and  Codification  of  the  Law  of  Nations  at  their 
Conferences  at  Liverpool,  in  1882,  and  at  Hamburg,  in  1885  : — 

1.  Liverpool  Bill  or  Lading,  1882. 

Shipped,  in  apparent  good  order  and  condition,  by  ,  in  and  upon 

the  good  steam  ship  caUed  the  ,  now  lying  in  the  port  of  , 

and  hoiind  for  ,  with  liberty  to  call  at  any  ports,  in  any  order,  to  sail 

without  pilots,  and  to  tow  and  assist  vessels  in  distress,  and  to  deviate  for 
the  purpose  of  saving  life  or  property ;  also  with  Kberty,  in  case  the  ship 
shall  put  into  a  port  of  refuge  for  repair,  to  tranship  the  goods  to  their  desti- 
nation hy  any  other  steamer  (vessel) ;  and  with  liberty  to  convey  goods  in 
lighters  to  and  from  the  ship,  at  shipper's  risk.  Such  lighterage  to  be  at 
sMp's  expense,  except  that  if  the  cargo  is  necessarily  landed  in  lighters,  the 
ship  being  unable  to  reach  the  port  of  destination,  the  cost  of  such  lighterage 
shedl  fall  on  the  cargo 


being  marked  and  numbered  as  per  margin,  and  to  be  delivered  in  the  like 
good  order  and  condition  at  the  aforesaid  port  of 

The  act  of  God,  perils  of  the  sea,  fire,  barratry  of  the  master  and  crew,  enemies,  pirates,  and 
thieves,  arrest  and  restraint  of  princes,  rulers,  and  people,  collisions,  stranding,  and  other 
accidents  of  navigation  excepted,  even  when  occasioned  by  the  negligence,  default,  or  error  in 
judgment  of  the  pilot,  master,  mariners,  or  other  servants  of  the  shipowners. 

Ship  not  answerable  for  losses  through  explosion,  bursting  of  boilers,  breakage  of  shafts, 
or  any  latent  defect  in  the  machinery  or  huU,  not  resulting  from  want  of  due  diligence  by  the 
owners  of  the  ship,  or  any  of  them,  or  by  the  ship's  husband  or  manager  ;  nor  for  decay,  putre- 
iiction,  rust,  sweat,  change  of  cljaracter,  drainage,  or  leakage  arising  from  the  nature  of  the 
goods  shipped  orthe  insufficiency  of  the  packages  ;  nor  for  any  damage  or  loss  occasioned  by  the 
prolongation  of  the  voyage,  nor  for  obliteration  or  absence  of  marks,  numbers,  addresses,  or 
OBSoriptions  of  goods  shipped 

unto  ,  or  to  his  or  their  assigns,  freight,  primage  and  charges  for  the 

said  goods,  as  per  margin,  to  be  paid  on  delivery  by  .     Preight  to  be 

paid  in  cash,  without  discount,  at  the  rate  of  exchange  for  bankers'  biUs  at 
sight,  current  on  the  day  of  the  ship's  entry  inwards  at  the  custom-house. 
General  average  payable  according  to  York- Antwerp  Eules. 

In  witness  whereof,  the  master  or  agent  of  the  said  ship  hath  affirmed  to 
three  bills  of  lading,  aU  of  this  tenor  and  date  (drawn  as  first,  second,  and 
third),  the  first  of  which  bills  being  accomplished,  the  others  to  stand  void. 

h—QuaUty-marJcs,  if  any,  to  be  of  the  same  size  as  and  contiguous  to  the 
leading  marks ;  and  if  inserted  in  the  shipping  notes  accepted  hy  the  mate,  the 
master  is  hound  to  sign  hills  of  lading  confc/rmahle  thereto. 

2. — Ship  not  liable  for  breakage  of  glass,  earthenivare,  or  china. 

S.—Not  acconntable  for.goods  of  any  description  which  are.ahove  the  value  of 
lOOZ.  per  package,  unless  the  value  he  herein  expressed  and  a  special  agreement 
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Appendix  A.     made;  nor  for  gold,  silver,  hulUon,  specie,  documents,  jewellery,  pictures,  embroi- 

deries,  or  works  of  art,  silks,  furs,  china,  watches,  or  docks,  unless  bills  of  lading 

are  signed  therefor,  with  the  value  therein  expressed,  and  a  special  agreement  he 
made. 

4. — Shippers  accountable  for  any  loss  or  damage  to  ship  or  cargo  caused  by 
inflammable,  explosive,  or  dangerous  goods,  shipped  without  full  disclosure  of 
their  nature,  whether  such  shipper  shall  have  been  aware  of  it  or  not,  and 
whether  such  shipper  be  principal  or  agent;  such  goods  may  be  thrown  over- 
board or  destroyed  by  the  master  or  owner  of  the  ship  at  any  time  without 
comptiuation. 

b.—A  II  fines  or  damages  which  the  ship  or  cargo  may  incur  or  suffer  by  reason 
of  incorrect  or  insufficient  marking  of  packages  or  description,  of  tlieir  contents, 
shall  he  paid  by  the  shipper  or  consignee,  and  the  ship  shall  have  a  lien  on  the 
goods  of  such  shipper  or  consignee  for  the  amount  thereof. 

6. — Goods  delivered  to  the  ship,  whilst  on  quay  awaiting  shipment,  to  he  at 
shipper's  risk,  as  regards  all  the  perils  excepted  in  this  bill  of  lading. 

7. — Goods  once  shipped  cannot  be  taken  away  by  the  shipper  except  upon  pay- 
ment of  full  freight,  together  with  the  expenses  of  landing  them,  and  compensation 
for  any  damages  sustained  by  the  owners  through  such  taking  away. 

8. — In  case  the  ship  shall  be  prevented  from  reaching  her  destination  by 
quarantine,  blockade,  ice,  or  the  hostile  act  of  any  power,  the  master  or  owners 
may  discharge  the  goods  into  any  depdt  or  lazaretto,  or  at  any  near  available 
port ;  all  expenses  thereby  incurred  upon  the  goods  to  be  borne  by  the  owners  or 
receivers  thereof. 

9. — Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and  charges, 
including  back  freight,  demurrage,  forwarding  charges,  and  charges  for  carriage 
to  port  of  shipment,  whether  payable  in  advance  or  not. 

10. — If  the  ship  is  able  to  carry  the  goods  to  their  destination,  hut  the  goods, 
by  reason  of  damage  sustained  or  of  their  own  nature,  are  not  fit  to  be  carried  all 
the  way,  and  if  such  goods  have  received  an  enhancement  of  value  by  reason  of 
their  partial  carriage,  the  ship  shall  be  entitled  to  a  pro  rata  freight  inproportion 
to  the  distance  performed,  which  freight  is  in  no  case  to  exceed  the  amount  of  such 
enhancement  of  value.  Pro  rata  freight  is  admissible  in  no  other  case  than  that 
dealt  luith  in  the  preceding  sentence,  unless  there  be  an  acceptance  of  the  goods  by 
the  shipper  or  owner  of  the  goods. 

11.—  When  the  goods  are  fit  to  he  carried  to  their  destination,  but  the  ship  is 
unable  to  carry  them,  the  shipowner  may  earn  full  freight  by  sending  the  goods 
to  their  destination  at  his  own  expense  within  reasonable  time  in  another  bottom; 
this  right  is  not  affected  by  an  abandonment  of  the  ship  hy  her  crew,  or  to  the 
underwriters,  and  the  ship  is  to  he,  for  this  purpose,  deemed  unable  to  carry  the 
(foods  to  their  destination,  if  she  either  cannot  be  repaired  at  all,  or  cannot  be 
repaired  except  at  aji  expense  exceeding  her  value  when  repaired. 
12. — Full  freight  is  due  on  damaged  goods. 

13. — No  freight  is  due  on  any  increase  in  bulk  or  weight  caused  by  the 
absorption  of  water  during  the  voyage. 

14. —  To  the  extent  of  the  value  of  the  lien,  freight  which,  by  the  terms  of  the 
bill  of  lading,  is  made  payable  by  the  consignee,  cannot  he  demanded  from,  the 
shipper  after  the  master  has  parted  with  his  lien  on  the  goods. 

16. — The  goods,  if  not  taken  by  the  consignee  immediately  on  landing,  or 
within  such  fwrther  time  as  is  provided  by  the  regulations  of  the  port  of  dis- 
charge, may  be  stored  hy  the  master,  at  the  expense  and  risk  of  the  owner  of  the 
goods.  The  master  shall  be  entitled  to  recover  from  the  shipper  the  difference 
between  the  amount  of  freight  stipulated  in  the  hill  of  lading  and  the  proceeds  of 
the  goods,  should  the  consignee  neglect  or  refuse  to  receive  the  same. 

16. — In  the  event  of  claims  for  short  delivery,  when  the  ship  reaches  her 
destination,  the  price  to  be  the  market  price  at  the  port  of  destination  on  the  day 
of  the  ship's  reporting  at  the  custom-house,  less  all  charges  saved. 

Notice. — ^In  accepting  this  bill  of  lading,  the  owner  of  the  goods  and  the 
shipper  expressly  accept  and  agree  to  all  its  stipulations  and  conditions, 
whether  written  or  printed. 

Dated  in  ,  this  day  of  ,  188     . 

Weight,  quality,  and  contents  unknown. 
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2.  Hamburg  Bill  of  Lading,  1855.  Appendix  A. 

Shipped  in  apparent  good  order  and  condition  on  board  the  ship  , 

whereof  is  master  for  the  present  voyage  ,  now  lying  in  the  port 

of  and  bound  for  ,  being  marked  and  numbered  as  per  margin, 

to  be  carried  and  delivered  at  the  port  of  unto  or  order  on  his 

paying  freight  for  the  said  goods  at  the  rate  of 

Subject  to  all  the  conditions  of  the  Hamburg  Eules  of  Affreightment. 

In  witness  whereof  the  master  of  the  said  ship  has  signed  bills  of  lading, 
all  of  this  tenor  and  date,  one  of  which  being  accomplished  the  others  to 
stand  void. 

Dated  at  ,  188     . 

Signed,  ,  Master. 

And    "  The    Hamburg   Rules   of    Affreightment,"    which   are   thus 

incorporated,  are  as  follows  : — 

I. — The  shipowner  shall  be  responsible  that  his  vessel  is  properly  equipped,, 
manned,  provisioned,  and  fitted  out,  and  in  all  respects  seaworthy  and 
capable  ol  performing  her  intended  voyage,  and  for  the  stowage  and  right 
delivery  of  the  goods.  He  shall  also  be  responsible  for  the  barratry,  faults, 
and  negligence,  but  not  for  errors  in  judgment  of  the  master,  officers,  and  crew. 

n.— The  shipowner  shall  not  be  responsible  for  loss  or  damages  arising 
from  vis  major,  public  enemies,  civil  commotions,  pirates,  robbers,  fire, 
explosion,  bursting  of  boilers,  breakage  of  shafts  or  screws,  nor  for  any 
latent  defect  in  hull  or  machinery,  not  resulting  from  want  of  due  diligence 
by  the  owner,  husband,  or  manager  of  the  ship,  nor  for  the  cargo's  decay, 
putrefaction,  rust,  sweat,  change  of  character,  drainage,  leakage,  breakage, 
or  any  damage  arising  from  the  nature  of  the  goods  shipped,  or  such  defective 
packing  as  could  not  be  noticed  externally,  nor  for  the  obliteration  of  marks, 
numbers,  addresses,  or  descriptions  of  goods  shipped,  nor  for  any  damage  or 
loss  caused  by  accidental  prolongation  of  the  voyage,  nor  for  other  accidents 
of  the  seas,  unless  it  is  proved  that  such  exception  comes  under  Eule  I. 

m.— Steamship  to  be  at  liberty  to  call  at  any  intermediate  ports,  to  sail 
without  pilots,  provided  such  sailing  does  not  constitute  a  fault  of  negligence, 
to  tow  and  assist  vessels  in  distress,  and  to  deviate  for  the  purpose  of  saving 
Kfe  or  property;  also  at  liberty,  in  case  the  ship  shall  put  into  a  port  of 
refuge  for  repairs,  to  tranship  the  goods  to  their  destination  by  other  vessels, 
and  at  liberty  to  convey  goods  in  lighters  to  and  from  the  ship  at  shipper's 
risk,  but  at  ship's  expense. 

IV.— Quality-marks,  if  any,  to  be  of  the  same  size  as  and  contiguous  to 
the  leading  marks ;  and  if  inserted  in  the  shipping  notes  accepted  by  the 
mate,  the  master  is  bound  to  sign  bills  of  lading  conformable  thereto. 

v.— Ship  not  accountable  for  gold,  silver,  bullion,  specie,  documents, 
jewellery,  works  of  art,  or  other  precious  articles,  unless  bills  of  lading  are 
signed  therefor  with  the  value  therein  expressed,  and  a  special  agreement 
be  made. 

VI.— Shipper  accountable  for  any  loss  or  damage  to  ship  cr  cargo  caused 
by  inflammable,  explosive,  or  dangerous  goods,  shipped  without  full  dis- 
closure of  their  nature,  whether  such  shipper  shall  have  been  aware  of  it  or 
not,  and  whether  such  shipper  be  principal  or  agent ;  such  goods  may  be 
thrown  overboard  or  destroyed  by  the  master  or  owner  of  the  ship  at  any 
time  without  compensation. 

yn.— Shipper  and  consignee  to  be  responsible  for  all  fines  or  damages 
which  the  ship  or  cargo  may  incur  or  suffer  by  reason  of  incorrect  or  insuffl- 
'''^t  marking  of  packages  or  description  of  their  contents. 

vni.— Goods  delivered  to  the  ship  while  on  quay  awaiting  shipment  to 
be  considered  as  taken  on  board  as  far  as  the  shipowner's  responsibility  is 
concerned. 

IX.— Goods  once  shipped  cannot  be  taken  away  by  the  shipper  except 
upon  payment  of  full  freight  and  compensation  for  any  damages  sustained 
by  the  shipowners  through  such  taking  away. 

X— In  case  the  ship  shall  be  prevented  from  reaching  her  destination  by 
quarantine,  blockade,  ice,  or  the  hostile  act  of  any  power,  the  master  or 
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Appendix  A.     owners  may  discharge  the  goods  into  any  depot  or  lazaretto,  or  at  the  nearest 

convenient  port;  the  shippers  and  consignees  to  be  responsible  for  all  expenses 

thereby  incurred  upon  the  goods. 

XI.— No  goods  can  be  abandoned  for  freight.  This  i-ule  does  not  apply 
to  liquids. 

XII. — If  the  goods  be  not  taken  by  the  consignee  -without  delay  or  withia 
such  time  as  is  provided  by  the  regulations  of  the  port  of  discharge,  they 
may  be  stored  or  discharged  into  hulks  or  lighters  by  the  master  at  the 
expense  and  risk  of  their  owners ;  provided  always,  that  due  notice  is  given 
of  the  arrival  of  the  ship  and  the  commencement  of  the  discharge,  and  that 
the  same  does  not  begin  at  night  or  at  any  unreasonable  hour. 

XIII. — Ship  to  have  a  lien  on  all  goods  for  pa3nment  of  freights  and 
charges,  including  dead  freight,  demurrage  at  the  port  of  destination, 
forwarding  charges,  charges  for  carriage  to  port  of  shipment,  and  the  fines, 
damages,  and  expenses  mentioned  in  Kules  VII.  and  X.,  and  for  general 
average  claims,  and  to  be  entitled  to  recover  from  the  shipper  the  difference 
between  the  amount  of  freight  stipulated  in  the  bill  of  lading  and  the  pro- 
ceeds of  the  goods  should  the  freight  not  be  paid  otherwise. 

XIV. — To  the  extent  of  the  value  of  the  lien,  freight,  which  by  the  terms 
of  the  bill  of  lading  is  made  payable  by  the  consignee,  cannot  be  demanded 
from  the  shipper  after  the  master  has  parted  with  his  lien  on  the  goods. 

XV. — ^In  the  event  of  claims  for  short  delivery  when  the  ship  reaches  her 
destination,  the  price  to  be  the  market  price  at  the  port  of  destination  on  the 
day  of  the  ship's  entry  at  the  custom-house,  less  freight  and  charges  saved. 

XVI. — Weight,  measure,  quality,  contents,  and  value,  although  mentioned 
in  the  biU  of  lading,  to  be  considered  as  unknown  to  the  master  unless 
expressly  recognized  and  agreed  to  the  contrary.  Simple  subscription  not  to 
be  considered  as  such  agreement. 

XVII. — General  average  to  be  paid  according  to  York  and  Antwerp 
Eules. 

XVni. — Freight,  if  payable  at  port  of  destination,  to  be  paid  immediately 
on  delivery  in  cash,  without  discount,  and  in  the  currency  stipulated  in 
the  bill  of  lading  or  at  consignee's  option  at  the  rate  of  exchange  of 
bankers'  bills  at  sight  current  on  the  day  of  the  ship's  entry  at  the  custom- 
house. 

XIX. — Nothing  contained  in  these  rules  is  to  be  construed  so  as  to 
authorize  an  agi'eement  in  respect  to  anything  not  expressed  in  these  rules. 

Neither  of  these  bills  of  lading  seems  to  have  met  with  any  practical 
success.  And  one  main  principle  of  the  1885  bill  of  lading  was  dis- 
sented from  by  the  Conference  of  the  same  Association  which  met  in 
London  in  1887,  when  the  following  resolution  was  passed : — 

"  That  the  following  principle  adopted  by  the  Conference  of  this  Associa- 
tion, held  at  Liverpool  in  1882,  be  now  confirmed  and  adopted  as  the  basis  of 
discussion  :  That  the  principle  of  the  common  form  of  bill  should  be  this — 
that  the  shipowner,  whether  by  steam  or  sailing  ship,  should  be  liable  for  the 
faults  of  his  servants  in  all  matters  relating  to  the  ordinary  course  of  the 
voyage,  such  as  the  stowage  and  right  delivery  of  the  cargo,  and  other 
matters  of  this  kind ;  but  on  the  other  hand,  the  shipowner  should  be  exempt 
from  liability  for  everything  which  comes  under  the  head  of  accidents  of 
navigation,  even  though  the  loss  from  these  may  be  indirectly  attributable  to 
some  fault  or  neglect  of  the  crew." 


In  1893,  at  a  Conference  of  the  same  Association  held  at  the  Guild- 
hall in  London,  and  attended  by  representatives  from  many  associations 
of  merchants,  shipowners,  and  insurers,  a  fresh  attempt  was  made  to 
formulate  rules  for  general  adoption,  to  be  embodied  in  bills  of  lading. 


APPENDIX   A.  967 

This  resulted    in    the  "  London  Conference  Eules  of    Affreightment,    Appendix  A. 
1893,"  which  were  as  follows  : — 

1.  The  shipowner  shall  not  be  responsible  for  loss  or  damage  arising 
from  the  act  of  God,  perils  of  the  seas  or  other  navigable  waters,  barratry 
of  the  master  or  crew,  enemies,  pirates,  civil  commotions,  robbers,  thieves, 
arrest  or  restraint  of  princes,  rulers,  or  people,  riots,  strikes,  or  stoppage  of 
labour,  capture  or  seizure  or  arrest  under  civil  process ;  nor  from  fire  on 
hoard,  in  hulk  or  craft  or  on  shore,  collisions,  strandings,  explosions,  break- 
down of  machinery  or  tackle,  or  other  accidents  at  sea,  in  other  navigable 
waters,  or  in  port,  even  when  occasioned  by  negligence,  default,  or  error  in 
judgment  of  the  pilot,  master,  crew,  or  other  servants  of  the  shipowner ; 
nor  from  heating,  decay,  putrefaction,  rust,  sweat,  change  of  character, 
drainage,  leakage,  breakage,  or  any  loss  or  damage  arising  from  the 
nature  of  the  goods,  or  the  insufficiency  of  packages,  or  vermin ;  nor  for 
land  damage ;  nor  for  the  obliteration,  errors,  insufficiency  or  absence  of 
marks,  numbers,  address,  or  description ;  nor  for  risk  of  hulk,  craft,  or 
transhipment. 

2.  The  shipowner  shall  be  responsible  for  loss  or  damage  arising  from  any 
unfit  state  of  the  vessel  to  receive  the  goods,  or  any  unseaworthiness  of  the 
vessel  when  she  sails  on  the  voyage.  But  any  latent  defect  in  hull, 
machinery,  equipment,  or  fittings  shall  not  be  considered  unfitness  or  un- 
seaworthiness, provided  the  same  do  not  result  from  want  of  due  diligence 
of  the  shipowner  or  of  the  ship's  husband  or  manager. 

3.  The  shipowner  shall  be  responsible  for  loss  or  damage  arising  from 
want  of  reasonable  care  and  skill  in  the  loading,  stowage,  or  discharge  of 
the  goods.  Shipowners'  responsibility  to  cease  on  delivery  from  the  ship's 
tacUe. 

4.  The  ship  to  be  at  liberty  to  call  at  any  port  in  order,  to  sail  without 
pilots,  and  to  tow  and  assist  vessels  in  distress,  and  to  deviate  for  th6  purpose 
of  saving  life  or  property. 

5.  General  average  payable  according  to  York- Antwerp  Eules. 

N.B.^I'Ae  aiove  rules  are  proposed  for  those  trades  where  no  form  of  hill  of 
lading  has  heeii  already  settled  hy  mutual  agreement  hetiveen  shipowner 
and  merchant. 


The  following  forms  have  been  adopted  in  the  Mediterranean,  Black 
Sea,  and  Baltic  trades,  and  in  the  New  York  trade,  respectively ;  in 
each  case  after  long  negotiations,  in  which  both  merchants  and  ship- 
owners took  part : — 

1.  Genebal  Produce,  Mediterranean?',  Black  Sea,  and  Baltic 
Steamer  Bill  as  Lading,  1885. 

Shipped,  in  good  order  and  condition,  by  in  and  upon  the  good 

steamship  ,  now  lying  in  the  port  of  ,  and  bound  for  ,  with 

liberty  to  call  at  any_"ports  on  the  way  for  coaling  or  other  necessary  purposes, 

being  marked  and  numbered  as  per  margin,  and  to  be  delivered  in  like  good 
order  and  condition  at  the  port  of  ,  unto  ,  or  to  his  or  their 

assigns,  he  or  they  paying  freight  on  the  said  goods  on  delivery  at  the  rate 
01  ,  and  charges  as  per  margin. 

/(  is  mutually  agreed  that  the  ship  shall  have  liberty  to  sail  without  pilots ;  to 
tow  and  assist  vessels  in  distress  ;  to  deviate  for  the  purpose  of  saving  life  ; 
to  convey  goods  in  lighters  to  and  from  the  ship  at  the  risk  of  the  owners  of 
the  goods  hut  at  ship's  expense ;  and  in  case  the  ship  shall  put  into  a  port 
of  refuge  for  repairs,  to  tranship  the  goods  to  their  destination  hy  any  other 
steamship. 
The  act  of  God,  perils  of  the  sea,  fire,  barratry  of  the  master  and  crew,  enemies, 
pirates,  and  robbers,  arrests  and  restraints  of  princes,  rulers,  and  people, 
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Appendix  A.  and  other  accidents  of  navigation  excepted.     Strandings  and  collisions,  and 

all  losses  and  damages  caused  thereby,  are  also  excepted,  even  when  occasioned 

by  negligence,  default,  or  error  in  Judgment  of  the  pilot,  master,  mariners, 
or  other  se^-vants  of  the  shipowners,  but  nothing  herein  cmitained  shall  exempt 
the  shipowner  from  liability  to  pay  for  damage  to  cargo  occasioned  by  bad 
stowage,  by  improper  or  insufficient  dunnage  or  ventilation,  or  by  improper 
opening  of  valves,  sluices,  and  ports,  or  by  causes  other  than  those  above 
excepted,  and  all  the  above  exceptions  are  conditional  on  the  vessel  being  sea- 
worthy when  she  sails  on  the  voyage,  but  any  latent  defects  in  the  machinery 
shall  not  be  considered  unseaworthiness,  provided  the  same  do  not  result  from 
tuant  of  due  diligence  of  the  owners,  or  any  of  them,  or  of  the  ship's  husband 
or  manager. 

The  shipowner  is  not  liable  for  loss  or  damage  occasioned  by  decay,  putrefaction 
rust,  sweat,  change  of  character,  drainage,  leakage,  breakage,  or  any  loss  en- 
damage arising  from  the  nature  of  the  goods  or  the  insufficiency  of  packages ; 
nor  for  land  damage ;  nor  for  the  obliteration  or  absence  of  marks  or 
numbers  ;  nor  for  any  loss  or  damage  caused  by  the  prolongation  of  the 
voyage. 

The  steamer,  while  detained  at  any  port  for  the  purpose  of  coaling,  is  at  liberty 
to  discharge  and  receive  goods  and  passengers. 

The  goods  are  to  be  applied  for  xvithin  twenty -four  hours  of  ship's  arrival  and 
reporting  at  the  custom-house,  otherwise  the  master  or  agent  is  to  be  at 
liberty  to  put  into  lighters  or  land  the  same  at  the  risk  and  .expense  of  the 
owners  of  the  goods. 

In  case  of  quarantine  at  any  port,  the  goods  destined  for  that  port  may  be  dis- 
charged into  quarantine  depdt,  hulk,  or  other  vessel,  as  required  for  the 
ship's  despatch.  Quarantine  expenses  upon  the  said  goods,  of  tvhatever 
nature  or  hind,  shall  be  borne  by  the  owners  thereof. 

The  master  or  agent  shall  have  a  lien  on  the  goods  for  freight  and  payments 
made,  if  any,  or  liabilities  incurred  in  respect  of  any  charges  stipulated 
herein  to  be  borne  by  the  owners  of  the  goods. 

In  case  arty  part  of  the  within  goods  cannot  be  found  during  the  ship's  stay  at 
the  port  of  their  destination,  they  are  to  be  sent  back  by  first  steamer,  at 
the  ship's  risk  and  expense,  and  subject  to  any  proved  claim  for  loss  of 
market. 

The  ship  shall  not  be  liable  for  incorrect  delivery  of  packages  unless  each  of 
them  shall  have  been  distinctly  marked  by  the  shippers  before  shipment. 

Should  grain  or  seed  be  delivered  in  a  heated  or  damaged  condition,  and  the 
receivers  claim  to  deduct  lialf freight  upon  such  damaged  or  heated  portion, 
it  shall  be  at  the  master's  option  either  to  allow  the  same,  or  to  be  paid  full 
freight  upon  the  quantity  shipped  according  to  the  hill  of  lading,  provided 
always  that  no  portion  of  the  same  has  been  jettisoned  or  othenvise  disposed 
of  on  the  voyage  and  the  quantity  delivered  exceeds  the  quantity  named  in  the 
bill  of  lading. 

General  average  payable  according  to  York- Antwerp  Hides. 

The  owner  and  consignee  of  the  goods,  and  shipowner  mutually  agree  to  he 
bound  by  all  of  the  above  stipulations,  exceptions,  and  conditions,  not- 
withstanding any  custom  of  the  ports  of  loading  and  discliarging  to  the 
contrary. 

In  Witness  whereof  the  master  or  duly  authorized  agent  of  the  said  ship 
hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which 
bills  being  accomplished,  the  others  to  stand  void. 

Dated  in  this  day  of  ,  188     . 

Weight,  quality,  and  contents  unknown. 

2.  Meditekeanean,  Black  Sea,  akd  Baltic  Geain  Caego  Steamer 
Bill  op  Lading,  1885. 

Shipped,  in  good  order  and  condition,  by  in  and  upon  the  good 

steam  vessel  called  the  now  lying  in  ,  and  bound  for  ,  with 

liberty  to  call  at  any  ports  on  the  way  for  coaling  or  other  necessary  pur- 
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poses,  to  sail  without  pilots,  and  to  tow  and  assist  vessels  in  distress,  and  to    Appendix  A. 
deviate  for  the  purpose  of  saving  life  :  1 

and  to  be  delivered  in  the  like  good  order  and  condition  at  the  aforesaid  port 
of  unto  _  or  to  his  or  their  assigns,  he  or  they  paying  freight,  and/or 
demurrage,  if  any,  for  the  said  goods.  All  conditions  as  per  charter- 
party,  dated  .  The  act  of  God,  perils  of  the  sea,  fire,  barratry  of  the 
master  and  crew,  enemies,  pirates,  and  robbers,  arrests  and  restraints  of 
princes,  rulers,  and  people,  and  other  accidents  of  navigation  excepted. 
Strandings  and  collisions  and  all  losses  and  damages  caused  thereby,  are 
also  excepted,  even  when  occasioned  by  negligence,  default,  or  error  in 
judgment  of  the  pilot,  master,  mariners,  or  other  servants  of  the  shipowners, 
but  nothing  herein  contained  shall  exempt  the  shipowner  from  liability  to 
pay  for  damage  to  cargo  occasioned  by  bad  stowage,  by  improper  or  insuffi- 
cient damage  or  ventilation,  or  by  improper  opening  of  valves,  sluices  and 
ports,  or  by  causes  other  than  those  above  excepted,  and  all  the  above 
exceptions  are  conditional  on  the  vessel  being  seaworthy  when  she  sails 
on  the  voyage,  but  any  latent  defects  in  the  machinery  shall  not  be 
considered  unseaworthiness,  provided  the  same  do  not  result  from  want 
of  due  diligence  of  the  owners,  or  any  of  them,  or  of  the  ship's  husband 
or  manager. 

General  average  payable  according  to  York- Antwerp  Eules. 

laying  days  have  been  used  at  the  ports  of  loading. 

In  witness  whereof,  the  master  of  the  said  ship  hath  affirmed  to  three  bUls 
of  lading,  all  of  this  tenor  and  date,  one  of  which  bills  being  accomplished, 
the  others  to  stand  void. 

Dated  in  ,  this  day  of  188     . 

Quantity  and  quality  unknown. 

Beceived  of  Messrs.  on  account  of  freight  the  sum  of  which 

is  to  be  deducted  therefrom  at  port  of  discharge  with  cost  of  insurance. 
£    :    : 


3.  New  York  Pboduce  Exchange  Bill  of  Lading. 

Received,  in  apparent  good  order  and  condition,  by  from  ,  to 

be  transported  by  the  good  steamship  ,  now  lying  in  the  port  of  , 

and  bound  for  ,  with  liberty  to  call  at  ,  being  marked  and 

numbered  as  per  margin  (weight,  quality,  contents,  and  value  unknown), 
and  to  be  dehvered  in  like  good  order  and  condition  at  the  port  of  (or 

so  near  thereto  as  she  may  safely  get)  unto  or  to  his  or  their  assigns, 

he  or  they  paying  freight  and  primage  (if  customary)  in  cash,  without  dis- 
coimt,  on  the  said  goods  on  discharge,  at  the  rate  of  ,  with  primage  and 

charges  as  per  margin.  General  average  payable  according  to  York- Antwerp 
Eules. 

It  is  mxtttjally  agreed  that  the  ship  shall  have  liberty  to  sail  without 
pilots ;  to  tow  and  assist  vessels  in  distress ;  to  deviate  for  the  purpose  of 
saving  life  or  property  ;  that  the  carrier  shall  have  liberty  to  convey  goods 
in  lighters  to  and  from  the  ship  at  the  risk  of  the  owners  of  the  goods  ;  and, 
in  case  the  ship  shall  put  into  a  port  of  refuge  or  be  prevented  from  any 
cause  from  proceeding  in  the  ordinary  course  of  her  voyage,  to  tranship  the 
goods  to  their  destination  by  any  other  steamship. 

It  is  also  mutually  agreed  that  the  carrier  shall  not  be  liable  for  loss 
or  damage  occasioned  by  causes  beyond  his  control,  the  perils  of  the  sea,  or 
other  waters ;  by  fire  from  any  cause  and  wheresoever  occurring  ;  by  barratry 
of  the  master  or  crew ;  by  enemies,  pirates,  or  robbers ;  by  arrest  and 
restraint  of  princes,  rulers  or  people,  riots,  strikes,  or  stoppage  of  labour ; 
by  explosion,  bursting  of  boilers,  breakage  of  shafts,  or  any  latent  defect  in 
hull,  machinery  or  appurtenances  ;  by  collisions,  stranding  or  other  accidents 
of  navigation,  of  whatsoever  kind  (even  when  occasioned  by  the  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master,  mariners,  or  other  servants 
of  the  shipowner,  not  resulting,  however,  in  any  case,  from  want  of  due 
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Appendix  A.    diligence  by  the  owners  of  the  ship  or  any  of  them,  or  by  the  ship's  husband 

or  manager)  ;  nor  by  heating,  decay,  putrefaction,  rust,  sweat,  change  of 

character,  drainage,  leakage,  breakage,  or  any  loss  or  damage  arising  from 
the  nature  of  the  goods  or  the  insufficiency  of  packages ;  nor  for  land 
damage ;  nor  for  the  obliteration,  errors,  insufficiency,  or  absence  of 
marks  or  numbers,  address  or  description ;  nor  for  risk  of  craft,  hulk 
or  transhipment;  or  any  loss  or  damage  caused  by  the  prolongation  of 
the  voyage. 

1. — It  is  also  mutually  agreed  that  the  carrier  shall  not  he  liable  for  gold, 
silver,  bullion,  specie,  documents,  jewellery,  pictures,  embroideries,  perfumeries, 
ivorks  of  art,  silks,  furs,  china,  porcelain,  watches  or  clocks,  in  any  respect,  or 
for  goods  of  any  description  whatever  above  the  value  of  $20  per  cubic  font,  and 
in  no  case  is  the  carrier  to  be  liable  beyond  $500  per  package,  unless  bills  of  lading 
are  signed  therefor,  with  the  value  therein  expressed,  and  a  special  agreement  is 
made. 

2. — Also,  that  shippers  shall  he  liable  for  any  loss  or  damage  to  ship  or 
cargo  caused  by  inflammable,  explosive  or  dangerous  goods,  shipped  withoxd 
full  disclosure  of  their  nature,  whether  such  shipper  be  principal  or  agent ;  and 
such  goods  may  be  thrown  overboard  or  destroyed  at  any  time  without  com- 
piensation. 

3. — Also,  that  the  carrier  shall  have  a  lien  on  the  goods  for  all  freights, 
primages  and  charges,  and  also  for  fines  or  damages  which  the  ship  or  cargo 
may  incur  or  suffer  by  reason  of  the  incorrect  or  insufficient  marking^  numbering 
or  addressing  of  packages  or  description  of  their  contents. 

4. — Also,  that  in  case  the  ship  shall  be  prevented  from  reaching  her  destination 
by  quarantine,  the  carrier  may  discharge  the  goods  into  any  depdt  or  lazaretto, 
and  such  discharge  sliall  be  deemed  a  final  delivery  under  this  contract,  and  all 
the  expenses  thereby  incurred  on  the  goods  shall  be  a  lien  thereon. 

o. — Also,  that  the  ship  may  commence  discharge  immediately  on  arrival  and 
discharge  continuously,  the  collector  of  the  port  being  hereby  authorizedto  grant  a 
general  order  for  discharge  immediately  on  arrival,  and  upon  discharge  the  goods 
shall  be  at  the  risk  of  the  consignee,  and  if  not  taken  by  him  within  such  time  as 
is  provided  by  the  regulations  of  the  port  of  discharge,  they  may  he  stored  by  the 
carrier  at  the  expense  and  risk  of  tlieir  owners.  Note. — After  Clause  5  all  con- 
ditions relating  to  delivery  at  different  ports  {also  ice  and  lighterage,  blockade  and 
special  quarantine  clauses,  &c.),  to  be  inserted  as  agreed  upon  by  shippers  and 
carriers  in  various  trades. 

6' — Also,  that  full  freight  is  payable  on  damaged  or  unsound  goods  ;  but  no 
freight  is  due  on  any  increase  in  bulk  or  weight  caused  by  the  absorption  of  water 
during  the  voyage. 

1-\ — Also,  in  the  event  of  claims  fur  short  delivery  when  the  ship  readies  her 
destination,  the  price  shall  be  the  market  price  at  the  port  of  destination  on  the 
day  of  the  ship's  entry  at  the  custom-house,  less  all  charges  saved. 

8- — Freight  payable  on  weight  is  to  be  paid  on  gross  weight  landed  from  ocean 
steamship  unless  otherwise  agreed. 

9- — Parcels  for  different  consignees  collected  or  made  up  in  single  packages 
addressed  to  one  consignee  to  pay  full  freight  on  each  parcel. 

And  finally,  in  accepting  this  bill  of  lading,  the  shipper,  owner  and 
consignee  of  the  goods,  and  the  holder  of  the  bill  of  lading,  agree  to  be 
bound  by  all  of  its  stipulations,  exceptions  and  conditions,  whether  written 
or  printed,  as  fully  as  if  they  were  all  signed  by  such  shipper,  owner, 
consignee,  or  holder. 

In  witness  wheeeop  the  master  or  agent  of  the  said  ship  hath  affirmed 
to  bills  of  lading,  all  of  this  tenor  and  date,  numbered  consecutively, 

one  of  which  being  accomplished  and  given  up  to  the  carrier,  the  others  to 
stand  void. 

Dated  in  ,  this  day  of  188     . 
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FOEM   OF   TIME-CHAETEE. 

It  is  this  day  mutually  agreed  between  owners  of  the  good 

steam-ship  called  the  of  tons  gross  register, 

and  tons   net   register,  horse-power,  provided   with 

steam  winches  and  Board  of  Trade  certificates  for  hull  and  machinery, 
classed  of  tons  dead  weight,  and  tons  cubic  capacity 

or  thereabouts,   exclusive  of  bunkers,  which  contain  tons  of 

coals         and  of  merchants  and  charterers,  as  follows,  viz. : — 

The  said  agree  to  let,  and  the  said  agree  to  hire  the 

said  steam-ship  for  the  term  of  calendar  months,  commencing 

she  then  being  placed  at  the  disposal  of  the  charterers,  at  in  such 

dock,  or  at  such  wharf  or  place  (where  she  may  always  safely  lie  afloat) 
as  the  charterers  may  direct,  she  being  then  tight,  staunch,  strong,  and* 
every  way  fitted  for  the  service  (and  with  full  complement  of  officers, 
seamen,  engineers  and  firemen  for  a  vessel  of  her  tonnage)  ;   to  be 
employed  in  any  lawful  trades,  between 

as  the  charterers,  or  their  agents  shall  direct : — 

The  owners  shall  provide  and  pay  for  all  oils,  paints,  and  stores  for, 
the  vessel,  and  for  all  the  provisions  and  wages  of  the  captain,  officers, 
engineers,  firemen,  and  crew ;  shall  pay  for  the  insurance  on  the 
vessel  (a) ;  also  for  all  engine-room  stores,  and  maintain  her  in  a 
thoroughly  efficient  state  in  hull  and  machinery  for  the  service. 

The  charterers  shall  provide  and  pay  for  all  the  coals  and  fuel  (b),  port 
charges  (c),  pilotages  (d),  agencies,  commissions,  and  all  other  charges 

(a)  This  will  not  exonerate  the  char-  sible  for  his  failure  to  do  so  :  Mclver  r. 

terer  from  liability  for  damage  to  the  Tate,  72  L.  J.  K.  B.  253  ;  (1903)  1  K.  B. 

ship  causedbynegligence  of  his  servants,  362  ;  8  Com.  C.  124  ;  9  Asp.  M.  C.  862. 

although  covered  by  the  insurance.  Aira  Butthe  master  cannot  pledge  the  owner's 

Force  S.S.  Co.  v.  Christie,  (1893)  9  T.  L.  E.  credit  for  coals,  and  he  has  no  lien  on  the 

104 ;  The  Barnstable,  (1900)  181  U.  S.  ship  for  his  own  disbursements,  or  lia- 

■4<i4'  bilities,  in  respect  of  coal  :  The  Turgot, 

(*)  This    includes    coals    consumed  (1886)  11  P.  D.  21  ;  The  Durham  City, 

while  the  ship  is  off  hire  :  Giertsen  r.  (1889)  58  L.  J.  Adm.  46  ;  14  P.  D.  85  ; 

TumbuU,  (1908)  S.  C.  1101;    see  The  6  Asp.  M.  C.  411  ;  Morgan  t-.  Castlegate 

Durham  City,  (1889)  58  L.  J.  Adm.  46  ;  S.S.  Co.,  62  L.  J.  P.  C.  17  ;  (1893)  A.  C. 

14  P.  D.  85  ;  6  Asp.  M.  C.  411  ;  Yogemann  38;  7Asp.M.C.284;  The  Underwriter, 

D.  Zanzibar  S.S.  Co.,  (1902)  6  Com.  Ca.  (1903)  119  Fed.  Kep.  713. 

253 ;  7  Com.  Ca.  254.    It  still  remains  (c)  Newman  v.  Lamport,  65  L.  J.  Q.  B. 

the  duty  of  the  master  to  see  that  suffi-  102  ;  (1896)  1  Q.  B.  20  ;  8  Asp.  M.  C.  76. 

cient  coals  are  taken  on  board  for  the  (d)  This  does  not  make  the  charterer 

Toyage  :  Park  v.  Duncan,  (1898)  25  Sess.  responsible  for  the  negligence  of  a  pilot : 

Ca.  (4th)  528.     And  owners  are  respon-  Fraser  v.  Bee,  (1900)  17  T.  L.  R.  101. 
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Appendix  B.    whatsoever   not  appertaining  to    tbe  working    or    efficiency  of   the 
steamer. 

The  charterers  shall  pay  for  the  use  and  hire  of  the  said  vessel  at 
the   rate   of  per   gross   register   ton  per    calendar   month, 

and  at  and  after  the  same  rate  for  any  part  of  a  month  (e)  :. 
the  hire  to  continue  (/)  from  the  time  specified  for  terminating  the 
charter  until  her  delivery  to  the  owners  (unless  lost)  at  payment 

whereof  shall  be  made  in  cash. 

and  in  default  of  such  payment  or  payments  as  herein  specified,  the 
owners  shall  have  the  right  of  withdrawing  the  said  steamer  from  the 
service  of  the  charterers  (g),  without  prejudice  to  any  claim  the  owners 
may  otherwise  have  on  the  charterers  in  pursuance  of  this  charter. 

The  cargo  or  cargoes  shall  be  loaded  and /or  discharged  in  any  dock 
or  at  any  wharf  or  place  that  the  charterers  may  direct,  where  the 
vessel  can  always  safely  lie  afloat. 

The  whole  reach,  burthen,  and  passenger  accommodation  of  the  ship 
(not  being  more  than  she  can  reasonably  stow  and  carry)  shall  be  at  the 
charterers'  disposal,  reserving  only  proper  and  sufficient  space  for  ship's 
officers,  crew,  tackle,  apparel,  furniture,  provisions  and  stores.  Cargo 
and/or  coals  may  be  taken  on  deck  at  the  charterers'  risk,  so  far  as  the 
same  do  not  endanger  the  safety  of  the  vessel. 

The  expense  of  loading  and  discharging  shall  be  borne  by  the 
charterers,  but  the  stowage  shall  be  under  the  control  of  the  master, 
and  the  owners  shall  be  responsible  for  same.  Ballast  and  dunnage,  as 
required,  shall  be  found  by  the  charterers  (A). 

The  charterers  shall  have  the  right  of  keeping  a  supercargo  on  board 
during  the  continuance  of  his  charter,  the  owners  finding  him  with  pro- 

(e)  Where  payment  for  a  voyage  is  to  5  T.  L.  R.  577  ;  and  see  Dene  S.S.  Co.  r. 

be  made  monthly  in  advance,  the  pay-  Bucknall,  (1900)  5  Com.  Ca.  372. 
ment  for  the  last  month  mvist  be  in  tuU,  (9)  As  to  waiver  of  this  right  by  tak- 

though  it  may  be  probable  that  the  ship  ing  cargo  after  failure  to  pay  the  hire 

will  only  be  employed  for  part  of  the  (due  in  advance)  punctually,  see  Nova 

month.    Tonnelier  i:  Smith,  (1897)  77  Scotia,  &c.  Co.  v.  Sutherland,  &c.  Co., 

L.  T.  277  ;  2  Com.  Ca.  121,  258.     The  (1899)  5  Com.  Ca.  106.    But  cf.Tyrerr. 

same  rule  applies  where  the  charter  is  for  Hessler,  (1902)  7  Com.  Ca.  166  ;  revers- 

a  fixed  term  :  Reindeer  S.8.  Co.  i.  Fors-  ing  6  Com.  Ca.  143.      Of.  Langford  S.S. 

lind,  (1908)  13  Com.  Ca.  113  ;  2'1  T.  L.  E.  Ownei's  v.  Canadian  Forwarding  &c.  Co., 

529.  As  to  exercise  of  lien  after  with-  (1907)  96  L.  T.  559  ;  10  Asp.  M.  C.  414. 
drawal,  see  Wehner  r.  Dene  S.S.  Co.,  74  Qi)  In  the  absence  of  such  special 

L.  J.  K.  B.  550  ;  (1905)  2  K.  B.  92  ;  10  term,   the   cost   of   supplying,  loading. 

Com.  Ca.  139  ;  21  T.  L.  E.  339.  and  discharging    ballast   faUs  on  the 

(/)  Where  the  charter-party  was  for  owners;  even  though  all  "labourage'' 

a  period,  towards  the  end  of  which  the  is    to    be  paid  for  -by  charterer,  and 

ship  was  sent  on  a  voyage  which  could  though  she  is  to  be  placed  at  his  dis- 

not  be  completed  within  the  period,  it  posal  "  with    clear    holds.''      Weir   f. 

was  held  that  the  shipowner  could  not  Union  S.S.  Co.,  69  L.  J.  Q.  B.  193,  809; 

claim  damages,  or  freight  at  the  current  (1900)  A.  C.  525  ;  (1900)  1  Q.  B.  28  ;  5 

(higher)  rate  during  the  time  beyond  the  Com.  Ca.  24,  363. 
agreed  period.     Gray  r.  Christie,  (1889 
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-visions  and  accommodation  on  the  same  scale  as  the  ship's  officers,  free    Appendix  B. 
of  expense  to  the  charterers. 

The  charterers  shall  have  liberty  to  send  passengers  by  the  vessel 
■upon  any  voyage  made  under  this  charter,  the  owners  finding  pro- 
visions and  all  requisites,  except  liquors,  the  charterers  paying  at  the 
rate  of  shillings  per  diem  for  each  first-class  passenger,  and  at 

the  rate  of  shillings   per   diem  for  each  second-class  passenger, 

during  the  time  such  passengers  are  on  board  the  steamer. 

The  master  shall  prosecute  his  voyage  with  the  utmost  despatch,  and 
shall  render  all  customary  assistance  with  ship's  crew  and  boats. 

The  master  (although  appointed  by  the  owners)  shall  be  under  the 
orders  and  direction  of  the  charterers  as  regards  employment,  agency,  or 
other  arrangements  ;  and  the  charterers  hereby  agree  to  indemnify  the 
owners  from  all  consequences  or  liabilities  that  may  arise  from  the 
master  signing  bills  of  lading  by  their  orders  or  those  of  their  agents, 
providing  the  master  does  not  sign  usual  steam  bill  of  lading,  or  in 
otherwise  complying  with  the  same  (i).  The  act  of  God,  the  Queen's 
enemies,  pirates,  robbers,  risk  of  lighterage  to  and  from  the  vessel  or 
craft  or  hulk,  or  transhipment,  explosion,  heat,  fire,  at  any  time  and 
place  whatever,  boilers,  steam  or  machinery,  and  the  consequence  of 
any  damage  to  or  defect  in  boilers  or  machinery,  collision,  stranding 
steaming,  jettison,  or  any  other  peril  of  the  sea,  rivers,  navigation,  or  of 
land  transit  of  whatsoever  nature  or  kind,  and  whether  any  of  the 
perils,  causes,  or  things  above  mentioned,  or  the  loss  or  injury  arising 
therefrom  be  occasioned  by  the  wrongful  act,  default,  negligence,  or 
error  in  judgment  of  the  owners,  pilot,  master,  officers,  crew,  stevedores, 
or  other  persons  whomsoever  in  the  service  of  the  ship,  or  for  whose  acts 
the  shipowner  would  otherwise  be  liable,  or  by  unseaworthiness  of  the 
ship  at  the  commencement  of  the  voyage  (provided  all  reasonable  means 
have  been  taken  to  provide  against  such  unseaworthiness)  or  otherwise 
howsoever  excepted. 

If  the  charterers  shall  have  reason  to  be  dissatisfied  with  the  conduct 
of  the  master,  officers  or  engineers,  the  owners  shall,  on  receiving 
particulars  of  the  complaint,  investigate  the  same  and,  if  necessary, 
make  a  change  in  the  appointments. 

The  master  shall  be  furnished  from  time  to  time  with  all  requisite 
instructions  and  sailing  directions,  and  shall  keep  a  full  and  correct  log 
of  the  voyage  or  voyages,  which  are  to  be  open  to  the  charterers  or 
their  agents.  The  master  shall  take  every  advantage  of  the  wind  by 
using  the  sails,  with  a  view  to  economising  the  expenditure  of  fuel. 

The  charterers  shall  have  the  option  of  continuing  the  charter  for  a 
further  period  of-  on  giving  notice  thereof  to  the  owners 

before  the  first-named  term  shall  expire. 

©  ^ee  Kruger  v.  Moel  Tryvan  Ship  860  ;  (1900)  2  Q.  B.  .'540;  5  Com.  Ca. 

Co.,  76  L.  J.  K.  B.  985 ;  (1907)  A.  0.  346  ;  4  Com.  Ca.  331  ;  Park  v.  Duncan, 

272  ;  13  Com.  Ca.  1 ;  23  T.  L.  E.  677  ;  (1898)  25  Sess.  Ca.  (4th)  528. 
Milbum  V.  Jamaica,  &e.  Co.,  69  L.  J.  Q.  B. 
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Appendix  B.        In  the  event  of  loss  of  time  from  the  deficiency  of  men  or  stores, 
collision,  want  of  repairs,  breakdown  of  machinery  (h),  or  other  causes 
appertaining  to  the  duties  of  the  owners,  preventing  the  working  of  the 
vessel  for  more  than  twenty-four  working  hours,  the  payment  of  hire 
shall   cease   until   she   be   again   in  an  efficient  state  to  resume  her 
service  (J) ;    and  if,  in  consequence  of  such  deficiency,  collision,  want 
of  repairs,  breakdown  or  other  causes,  the  vessel  puts  into  any  port,  or 
ports  other  than  those  to  which  she  is  bound,  port  charges,  pilotages, 
and  other  expenses  (m)  at  those  ports  shall  be  borne  by  the  owners. 
But  should  the  vessel  be  driven  into  port  or  to  anchorage  by  stress  of 
weather,  such  detention  or  loss  of  time  shall  fall  on  the  charterers  {n), 
providing  the  time  is  reasonable  and  other  vessels  of  same  size,  power 
and  class  put  in  from  same  cause.     Should  it  be  found  that  the  vessel 
has  put  in  from  any  other  cause  all  payment  to  be  stopped,  and  any  loss 
to  charterers  from  this  unreasonable  delay  to  be  made  good  by  the  owners. 

Should  the  vessel  be  lost,  any  freight  paid  in  advance  and  not  earned 
(reckoning  from  the  date  of  loss)  shall  be  returned  to  the  charterers. 

Should  any  dispute  arise  between  the  owners  and  the  charterers,  the 
matters  in  dispute  shall  be  referred  to  three  persons  at  one  to  be 

appointed  by  each  of  the  parties  hereto,  and  the  third  by  the  two  so 
chosen,  whose  decision,  or  that  of  any  two  of  them,  shall  be  final :  and 
for  the  purpose  of  enforcing  any  award  this  agreement  may  be  made  a 
rule  of  Coiirt. 

The  owners  shall  have  a  lien  upon  all  cargoes,  and  all  sub-freights  (o), 
for  freight  or  charter-money  due  under  this  charter ;  and  the  charterers 
shall  have  a  lien  on  the  ship  for  all  moneys  paid  in  advance  and 
not  earned. 

All  salvage  and  derelicts  shall  be  for  the  joint  and  equal  benefit  {p) 
of  the  owners  and  the  charterers. 

The  charterers  shall  have  the  option  of  sub-letting  the  steamer,  on 
obtaining  owners'  consent  in  writing. 

Five  per  cent,  commission  on  the  estimated  amount  of  freight  is  due 
from  the  owners  on  the  execution  of  this  charter-party  to 

(70  Traae  v.  Lennard,  (1904)  2  K.  B.  of  wages  and  provisions  while  in  the 
377  ;  8  Com.  Ca.  239  ;  Giertsen  v.  Turn-  port.  The  time-charterers  sought  tore- 
bull,  (1908)  S.  0.  1101.  cover  from  them  the  money  so  received, 

(0  Hogarth  v.  Miller,  60  L.  J.  P.  C.  1 ;  but  failed. 
(1891)  A.  C.  48  ;  Vogemann  v.  Zanzibar  (o)  SeeTagart,  Beaton  &  Co.r.  Fisher 

S.S.  Co.,  (1902)  6  Com.  Ca.  253  ;  7  Com.  &  Sons,  72  L.  J.  K.  B.  202  ;  (1903)  1 

Ca.  254.     Supra,  s.  573.  K.  B.  391  ;  8  Com.  Ca.  133  ;  9  Asp.  M.  C. 

(m)  The  Durham  City,  (1889)  58  L.  J.  381  ;  Samuel  &  Co.  v.  "West  Hartlepool 

Adm.  46  ;  14  P.  D.  85  ;  6  Asp.  M.  0.  411.  g.  N.  Co.,  (1907)  12  Com.  Ca.  203. 

Qt)  In  Howden  v.  Nutfield  S.S.  Co.  (^)  Held  to  mean  equal  division,  sub- 

(1898)  (3  Com.  Ca.  56),  the  vessel  put  ject  to  deduction  of  losses  and  expenses 

into  a  port  of  refuge  under  such  circum-  incurred  in  earning  the  salvage.    Bookei 

stances  that  the  hire  ran  on.      Under  r.  Pocklington  S.S.  Co.,  69  L.  J.  Q.  B. 

York-Antwerp  rules  the  owners  obtained  10  ;  (1899)  2  Q.  B.  69Q. 
contribution  from  the  cargo  to  the  cost 
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GENERAL  AVERAGE. 


YORK-ANTWEEP    RULES  (a). 

Rule  I.— ^Jettison  of  Deck  Cargo. 

No  jettison  of  deck  cargo  shall  be  made  good  as  general  average. 
Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be 
considered  to  be  a  part  of  the  deck  of  the  vessel. 

Rule  II. — Damage  by  Jettison  and  Sacrifice  for  the  Common 

Safety. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  or  in  con- 
sequence of  a  sacrifice  made  for  the  common  safety,  and  by  water  which 
goes  down  a  ship's  hatches  opened,  or  other  opening  made  for  the 
purpose  of  making  a  jettison  for  the  common  safety,  shall  be  made  good 
as  general  average. 

Rule  III. — Extinguishing  Fire  on  Shipboard. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water  or 
otherwise,  including  damage  by  beaching  or  scuttling  a  burning  ship,  in 
extinguishing  a  fire  on  board  the  ship,  shall  be  made  good  as  general 
average ;  except  that  no  compensation  shall  be  made  for  damage  to  such 
portions  of  the  ship  and  bulk  cargo,  or  to  such  separate  packages  of 
cargo,  as  have  been  on  fire  (b). 

(a)  The  name  "  York  and  Antwerp  "  It  is  thus  the  later  body  of  rules  which 

or  "York- Antwerp"  was  first  given  to  is  now  known  as  "The  York- Antwerp 

the  rules  formulated  in  1877.    The  rales  Eules." 

as  revised  in  1890  (given  above)  were  at  (5)  These   words   were   discussed    in 

first  called  "  The  York- Antwerp  Eules,  Greenshields,  Cowie  &  Co.  v.  Stephens, 

1890."    But  they  quickly  displaced  the  77  L.  J.  K.  B.  124  ;  (1908)  1  K.  B.  51. 

rules  of  1877  in  practice;  and  in  1892,  The  Court  of  Appeal  held  they  simply 

at  a  conference  of  the  Association  for  meant  so  much  of  the  cargo  as  had  been 

the  Reform  and  Codification  of  the  Law  actually  ignited :  they  rejected  the  oon- 

of  Nations,  held  at  Genoa,  it  was  for-  tention  that  if  cargo  was  carried  in  dif- 

mally  declared  that  the  only  interna-  ferent  holds,  the  contents  of  each  hold 

tional  rules  of  general  average  having  formed  one  portion  under  the  rule  ;  the 

the  sanction  of  the  Association  were  the  House  of  Lords,  77  L.  J.   K.  B.  985  ; 

York-Antwerp  Eules  as  revised  in  1890  ;  (1908)  A.  C.  431 ;  24  T.  L.  E.  880,  by 

and  the  original  rules  were  rescinded  implication  took  the  same  view. 
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Appendix  C.  Rule  IV. — Cutting  away  Wbeck. 

Loss  or  damage  caused  by  cutting  away  the  wreck  or  remains  of  spars, 
or  of  other  things  which  have  previously  been  carried  away  by  sea-peril, 
shall  not  be  made  good  as  general  average. 

Rule  V. — Voluntary  Stranding. 

When  a  ship  is  intentionally  run  on  shore,  and  the  circumstances  are 
such  that  if  that  course  were  not  adopted  she  would  inevitably  sink,  or 
drive  on  shore  or  on  rocks,  no  loss  or  damage  caused  to  the  ship,  cargo, 
and  freight,  or  any  of  them,  by  such  intentional  running  on  shore,  shall 
be  made  good  as  general  average.  But  in  all  other  cases  where  a  ship  is 
intentionally  run  on  shore  for  the  common  safety,  the  consequent  loss  or 
damage  shall  be  allowed  as  general  average. 

Rule  VI. — Carrying  Press  op  Sail. — Damage  to  or  Loss  of  Sails. 

Damage  to  or  loss  of  sails  and  spars,  or  either  of  them,  caused  by 
forcing  a  ship  off  the  ground  or  by  driving  her  higher  up  the  ground, 
for  the  common  safety,  shall  be  made  good  as  general  average  ;  but 
where  a  ship  is  afloat,  no  loss  or  damage  caused  to  the  ship,  cargo,  and 
freight,  or  any  of  them,  by  carrying  a  press  of  sail,  shall  be  made  good 
as  general  average. 

Rule  VII. — Damage  to  Engines  in  Refloating  a  Ship. 

Damage  caused  to  machinery  and  boilers  of  a  ship,  which  is  ashore 
and  in  a  position  of  peril,  in  endeavouring  to  refloat,  shall  be  allowed  in 
general  average,  when  shown  to  have  arisen  from  an  actual  intention  to 
float  the  ship  for  the  common  safety  at  the  risk  of  such  damage. 

Rule  VIII. — Expenses  Lightening  a  Ship  when  Ashore,  and 
Consequent  Damage. 

When  a  ship  is  ashore,  and,  in  order  to  float  her,  cargo,  bunker  coals, 
and  ship's  stores,  or  any  of  them,  are  discharged,  the  extra  cost  of 
lightening,  lighter  hire,  and  re-shipping  (if  incurred),  and  the  loss  or 
damage  sustained  thereby,  shall  be  admitted  as  general  average. 

Rule    IX. —  Cargo,  Ship's  Materials,  and  Stores  Burnt  for  Fuel. 

Cargo,  ship's  materials,  and  stores,  or  any  of  them,  necessarily  burnt 
for  fuel  for  the  common  safety  at  a  time  of  peril,  shall  be  admitted  as 
general  average,  when  and  only  when  an  ample  supply  of  fuel  had  been 
provided ;  but  the  estimated  quantity  of  coals  that  would  have  been 
consumed,  calculated  at  the  price  current  at  the  ship's  last  port  of 
departure  at  the  date  of  her  leaving,  shall  be  charged  to  the  shipowner 
and  credited  to  the  general  average. 
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KuLB  X. — Expenses  at  Port  op  Refuge,  &.c.  Appendix  C. 


(a).— When  a  ship  shall  have  entered  a  port  or  place  of  refuge,  or 
shall,  have  returned  to  her  port  or  place  of  loading,  in  consequence  of 
accident,  sacrifice,  or  other  extraordinary  circumstances,  which  render 
that  necessary  for  the  common  safety,  the  expenses  of  entering  such 
port  or  place  shall  be  admitted  as  general  average  ;  and  when  she  shall 
have  sailed  thence  with  her  original  cargo,  or  a  part  of  it,  the 
corresponding  expenses  of  leaving  such  port  or  place,  consequent  upon 
such  entry  or  return,  shall  likewise  be  admitted  as  general  average. 

(b). — The  cost  of  discharging  cargo  from  a  ship,  whether  at  a  port  or 
place  of  loading,  call,  or  refuge,  shall  be  admitted  as  general  average, 
when  the  discharge  was  necessary  for  the  common  safety  or  to  enable 
damage  to  the  ship,  caused  by  sacrifice  or  accident  during  the  voyage,  to 
be  repaired,  if  the  repairs  were  necessary  for  the  safe  prosecution  of  the 
voyage. 

(c). — -Whenever  the  cost  of  discharging  cargo  from  a  ship  is 
admissible  as  general  average,  the  cost  of  reloading  and  storing  such 
cargo  on  board  the  said  ship,  together  with  all  storage  charges  on  such 
cargo,  shall  likewise  be  so  admitted.  But  when  the  ship  is  condemned 
or  does  not  proceed  on  her  original  voyage,  no  storage  expenses  incurred 
after  the  date  of  the  ship's  condemnation  or  of  the  abandonment  of  the 
voyage  shall  be  admitted  as  general  average. 

(d). — If  a  ship  under  average  be  in  a  port  or  place  at  which  it  is 
practicable  to  repair  her,  so  as  to  enable  her  to  carry  on  the  whole 
cargo,  and  if,  in  order  to  save  expenses,  either  she  is  towed  thence  to 
some  other  port  or  place  of  repair  or  to  her  destination,  or  the  cargo  or 
a  portion  of  it  is  transhipped  by  another  ship,  or  otherwise  forwarded, 
then  the  extra  cost  of  such  towage,  transhipment,  and  forwarding,  or 
any  of  them  (up  to  the  amount  of  the  extra  expense  saved)  shall  be 
payable  by  the  several  parties  to  the  adventure  in  proportion  to  the 
extraordinary  expense  saved. 

Rule  XI. — Wages  and  Maintenance  op  Ceew  in  Poet  op  Refuge,  &c. 

When  a  ship  shall  have  entered  or  been  detained  in  any  port  or 
place  under  the  circumstances,  or  for  the  purposes  of  the  repairs, 
mentioned  in  Rule  X.,  the  wages  payable  to  the  master,  officers,  and 
crew,  together  with  the  cost  of  maintenance  of  the  same,  during  the 
extra  period  of  detention  in  such  port  or  place  until  the  ship  shall  or 
should  have  been  made  ready  to  proceed  upon  her  voyage,  shall  be 
admitted  as  general  average.  But  when  the  ship  is  condemned  or  does 
not  proceed  on  her  original  voyage,  the  wages  and  maintenance  of  the 
master,  officers,  and  crew,  incurred  after  the  date  of  the  ship's  condem- 
nation or  of  the  abandonment  of  the  voyage,  shall  not  be  admitted  as 
general  average. 

C. — C,  3   R 
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Appendix  C.  Eule  XII. — Damage  to  Caego  in  Discharging,  &c. 

Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the  act  of 
discharging,  storing,  reloading,  and  stowing,  shall  be  made  good  as 
general  average,  when  and  only  when  the  cost  of  those  measures 
respectively  is  admitted  as  general  average. 

Rule  XIII. — DEDrcTioNs  fbom  Cost  of  Repairs. 

In  adjusting  claims  for  general  average,  repairs  to  be  allowed  in 
general  average  shall  be  subject  to  the  following  deductions  in  respect  of 
"  new  for  old,"  viz.  : — 

In  the  case  of  iron  or  steel  ships,  from  date  of  original  register  to  the 
date  of  accident, — 

Up  to  r       All  repairs  to  be  allowed  in  full,  except  painting 

1  year  old     -j   or  coating  of  bottom,  from  which  one-third  is  to  be 
(A,)  t  deducted. 

One  third  to  be  deducted  oif  repairs  to  and  renewal 

of   woodwork  of    hull,   masts   and    spars,   furniture, 

upholstery,  crockery,  metal  and  glassware,  also  sails. 

Between  rigging,  ropes,  sheets,  and  hawsers  (other  than  wire 

1  and  3  years  -l   and  chain),  awnings,  covers,  and  painting. 

(B.)  One-sixth   to   be  deducted  off   wire   rigging,  wire 

ropes  and  wire  hawsers,  chain  cables  and  chains,, 
donkey  engines,  steam  winches  and  connexions,  steam 
cranes  and  connexions  ;  other  repairs  in  full. 


Between 

3  and  6  years . 

(C.) 


Between 
6  and  10  years 


Between 
10  &  15  years. 

(E.) 

Over 


Deductions  as  above  under  clause  B,  except  that 
one-sixth  be  deducted  off  ironwork  of  masts  and 
spars,  and  machinery  (inclusive  of  boilers  and  their 
mountings). 

f  Deductions  as  above  under  clause  C,  except  that 
one-third  be  deducted  off  ironwork  of  masts  and  spars, 
repairs  to  and  renewal  of  all  machinery  (inclusive  of 
boilers  and  their  mountings),  and  all  hawsers,  ropes, 
sheets,  and  rigging. 

One  third  to  be  deducted  off  all  repairs,  and  re- 
newals, except  ironwork  of  hull  and  cementing  and 
chain  cables,  from  which  one-sixth  to  be  deducted. 
Anchors  to  be  allowed  in  full. 


r       One-third   to   be  deducted  off  all  repairs  and  re- 
15  years      -j   newals.     Anchors  to   be   allowed  in  full.    One-sixth 
(F.)  l  to  be  deducted  off  chain  cables. 


Generally 

(G.) 
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The  deductions  (except  as  to  provisions  and  stores,  Appendix  C. 
machinery,  and  boilers)  to  be  regulated  by  the  age  of 
the  ship,  and  not  the  age  of  the  particular  part  of  her 
to  which  they  apply.  No  painting  bottom  to  be 
allowed  if  the  bottom  has  not  been  painted  within  six 
months  previous  to  the  date  of  accident.  No  deduc- 
tion to  be  made  in  respect  of  old  material  which  is 
repaired  without  being  replaced  by  new,  and  provi- 
sions and  stores  which  have  not  been  in  use. 

In  the  case  of  wooden  or  composite  ships  : — 
When  a  ship  is  under  one  year  old  from  date  of  original  register,  at 
the  time  of  accident,   no  deduction  new  for  old  shall  be  made. 
After  that  period  a  deduction  of  one-third  shall  be  made,  with  the 
following  exceptions : — 

Anchors  shall  be  allowed  in  full.  Chain  cables  shall  be  sub- 
ject to  a  deduction  of  one-sixth  only. 

No  deduction  shall  be  made  in  respect  of  provisions  and  stores 
which  had  not  been  in  use. 

Metal  sheathing  shall  be  dealt  with,  by  allowing  in  full  the  cost 
of  a  weight  equal  to  the  gross  weight  of  metal  sheathing  stripped 
oflF,  minus  the  proceeds  of  the  old  metal.  Nails,  felt,  and  labour 
metalling  are  subject  to  a  deduction  of  one-third. 

In  the  case  of  ships  generally : — 
In  the  case  of  all  ships,  the  expense  of  straightening  bent  ironwork, 
including  labour  of  taking  out  and  replacing  it,  shall  be  allowed 
in  full. 

Graving  dock  dues,  including  expenses  of  removals,  cartages, 
use  of  shears,  stages,  and  graving  dock  materials,  shall  be  allowed 
in  full. 

EuLE  XIV. — Tbmpohart  Repairs. 

No  deductions  "  new  for  old  "  shall  be  made  from  the  cost  of  tem- 
porary repairs  of  damage  allowable  as  general  average. 

Rule  XV. — Loss  of  Freight. 

Loss  of  freight  arising  from  damage  to  or  loss  of  cargo  shall  be 
made  good  as  general  average,  either  when  caused  by  a  general  average 
act,  or  when  the  damage  to  or  loss  of  cargo  is  so  made  good. 

Rule  XVI. — Amount  to  be  made  good  for  Cargo  lost  ob  damaged 

BY  Sacrifice. 

The  amount  to  be  made  good  as  general  average  for  damage  or  loss 
of  goods  sacrificed  shall  be  the  loss  which  the  owner  of  the  goods  has 
sustained  thereby,  based  on  the  market  values  at  the  date  of  the  arrival 
of  the  vessel  or  at  the  termination  of  the  adventure. 

3  E  2 
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Appendix  C.  'Rttle  XVII. — Contributort  Values. 

The  contribution  to  a  general  average  shall  be  made  upon  the  actual 
values  of  the  property  at  the  termination  of  the  adventure,  to  which 
shall  be  added  the  amount  made  good  as  general  average  for  property 
sacrificed;  deduction  being  made  from  the  shipowner's  freight  and 
passage-money  at  risk,  of  such  port  charges  and  crew's  wages  as  would 
not  have  been  incurred  had  the  ship  and  cargo  been  totally  lost  at  the 
date  of  the  general  average  act  or  sacrifice,  and  have  not  been  allowed 
as  general  average ;  deduction  being  also  made  from  the  value  of  the 
property  of  all  charges  incurred  in  respect  thereof  subsequently  to 
the  general  average  act,  except  such  charges  as  are  allowed  in  general 
average. 

Passengers'  luggage  and  personal  effects,  not  shipped  under  bill  of 
lading,  shall  not  contribute  to  general  average. 

Edle  XVIII. — Adjustment. 

Except  as  provided  in  the  foregoing  rules,  the  adjustment  shall  be 
■drawn  up  in  accordance  with  the  law  and  practice  that  would  have 
governed  the  adjustment  had  the  contract  of  afireightment  not  con- 
tained a  clause  to  pay  general  average  according  to  these  rules. 


ANTWERP  RULE,  1903  (a). 

Rights   to   contribution   in    general   average   shall   not    be   affected 
though   the    danger  which  gave  rise  to  the  sacrifice,  or  expenditure, 
may  have  been  due  to  default  of  one  of  the  parties  to  the  adventure 
but  this  shall  not  prejudice  any  remedies  which  may  be  open  against 
that  party  for  such  default. 

(a)  Eecommended   for    adoption    in      ciation  held  at  Antwerp  in  1903 ;  see 
Contracts  of  Affreightment  at  a  Con-      supra,  a,  373  c. 
f  erence  of  the  International  Law  Asso- 
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„    _                                                                                           Appendix  C, 
YOEK-ANTWEEP  EULBS,  1877.  -— 

The  original  Eules,  formulated  in  1877,  were  as  follows  ; 

EuLE  I. — Jettison  of  Oaego. 

No  jettison  of  deck  cargo  shall  be  made  good  as  general  average.  Every 
structure  not  built  in  with  the  frame  of  the  vessel  shall  be  considered  to  be  a 
part  of  the  deck  of  the  vessel. 

EuLE  n. — Damage  by  Jettison. 

Damage  done  to  goods  or  merchandise  by  water  which  unavoidably  goes 
down  a  ship's  hatches  opened,  or  other  opening  made,  for  the  purpose  of 
making  a  jettison,  shall  be  made  good  as  general  average,  in  case  the  loss 
by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing,  or  otherwise  from  derangement  of 
stowage  consequent  upon  a  jettison,  shall  be  made  good  as  general  average, 
in  case  the  loss  by  jettison  is  so  made  good. 

EiTLE  III. — Extinguishing  Eieb  on  Shipboaed. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water  or  other- 
wise, in  extinguishing  a  fire  on  board  the  ship,  shall  be  general  average, 
except  that  no  compensation  be  made  for  damage  done  by  water  to  packages 
which  have  been  on  fire. 

Etjle  rV. — Cutting  away  Weeck, 

Loss  or  damage  caused  by  catting  away  the  wreck  or  remains  of  spars,  or 
of  other  things  which  have  previously  been  carried  away  by  sea-peril,  shall 
not  be  made  good  as  general  average. 

EtTLE  V. — VOLTTNTAEY  StEANDING. 

When  a  ship  is  intentionally  run  on  shore  because  she  is  sinking  or  driving 
on  shore  or  rocks,  no  damage  caused  to  the  ship,  the  cargo  and  the  freight, 
or  any  or  either  of  them,  by  such  intentional  running  on  shore,  shall  be 
made  good  as  general  average. 

EuLE  VI. — Oaeeying  Press  of  Sail. 

Damage  occasioned  to  a  ship  or  cargo  by  carrying  a  press  of  sail  shall  not 
be  made  good  as  general  average. 

Etjle  VII. — Poet  of  Eefitge  Expenses. 

When  a  ship  shall  have  entered  a  port  of  refuge  under  such  circumstances 
that  the  expenses  of  entering  the  port  are  admissible  as  general  average,  and 
when  she  shall  have  sailed  thence  with  her  original  cargo,  or  a  part  of  it,  the 
corresponding  expenses  of  leaving  such  port  shall  likewise  be  admitted  as 
general  average ;  and  whenever  the  cost  of  discharging  cargo  at  such  port  is 
admissible  as  general  average,  the  cost  of  reloading  and  stowing  such  cargo 
on  board  the  said  ship,  together  with  all  storage  charges  on  such  cargo,  shall 
hkewise  be  so  admitted. 

Rule  VIII. — ^Wages  and  Maintenance  of  Crew  in  Port  of  Eefugb. 

When  a  ship  shall  ha,ve  entered  a  port  of  refuge  under  the  circumstances 
defined  in  Eulb  VII.,  the  wages  and  cost  of  maintenance  of  the  master  and 
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Appendix  C.    mariners,  from  the  time  of  entering  such  port  until  the  ship  shall  have  been 

made  ready  to  proceed  upon  her  voyage,  shall  he  made  good  as  general 

average. 

EuLE  IX.— Damage  to  Cabgo  in  Dischaeging. 

Damage  done  to  cargo  by  discharging  it  at  a  port  of  refuge  shall  not  be 
admissible  as  general  average,  in  case  such  cargo  shall  have  been  discharged 
at  the  place,  and  in  the  manner  customary  at  that  port  with  ships  not  in 
distress. 

EULE  X. — CONTKIBTJTOET  VaLTTES. 

The  contribution  to  a  general  average  shall  be  made  upon  the  actual  values 
of  the  property  at  the  termination  of  the  adventure,  to  which  shall  be  added 
the  amount  made  good  as  general  average  for  property  sacrificed ;  deduction 
being  made  from  the  shipowner!s  freight  and  passage-money  at  risk,  of  such 
port  charges  and  crew's  wages  as  woiild  not  have  been  incurred  had  the  ship 
and  cargo  been  totally  lost  at  the  date  of  the  general  average  act  or  sacrifice  ; 
deduction  being  also  made  from  the  value  of  the  property  of  all  charges 
incurred  in  respect  thereof  subsequently  to  the  arising  of  the  claim  to 
general  cargo. 

EuLE  XI. — Loss  OF  Fkeight. 

In  every  case  in  which  a  sacrifice  of  cargo  is  made  good  as  general  average, 
the  loss  of  freight  (if  any),  which  is  caused  by  such  loss  of  cargo  shall  like- 
wise be  so  made  good. 

ExjLB  XII. — ^Amount  to  be  made  Good  fob  Cakgo. 

The  value  to  be  allowed  for  goods  sacrificed  shall  be  that  value  which  the 
owner  would  have  received  if  such  goods  had  not  been  sacrificed. 
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The  following  article,  by  the  present  writer,  bearing  upon  the  changes 
introduced  by  the  York- Antwerp  Kules,  appeared  in  the  "  Law  Quarterly 
Review  "  for  July,  1892:— 

EXPENSES  AT  A  POET  OF  KEFUGE. 
I. 

In  the  autumn  of  1890,  at  Liverpool,  the  Conference  of  the  Associa- 
tion for  the  Reform  and  Codification  of  the  Law  of  Nations,  revised  the 
York-Antwerp  Rules  of  general  average,  and  adopted  unanimously  the 
new  partial  Code  of  general  average  which  is  known  as  the  York- Antwerp 
Rules,  1890. 

In  these  later  Rules  the  provisions  with  regard  to  port  of  refuge 
expenses  were  stated  with  greater  fulness ;  and  were  widened,  so  as 
to  carry  further  the  important  departure  from  English  law  which 
appeared  in  the  earlier  Rules,  formulated  in  1877.  Views  prevalent 
on  the  Continent,  and  in  the  United  States,  have  been  again  preferred 
to  the  doctrines  of  our  law ;  and  as  the  Conference  was  largely  attended 
by  Englishmen  practically  concerned  with  the  subject,  shipowners, 
shippers,  underwriters,  average  adjusters,  and  lawyers,  it  may  be 
supposed  that  the  conclusions  they  adopted  are  nearer  to  the  business 
ideas  of  what  is  right  than  the  law  is.  And  this  supposition  is  con- 
firmed by  the  fact  that  the  York- Antwerp  Rules,  and  now  the  York- 
Antwerp  Rules,  1890,  have  been  very  widely  adopted  in  contracts  of 
affreightment  and  insurance. 

These  facts  seem  to  justify  an  inquiry  into  the  position  of  the  law 
of  England  on  this  subject,  with  a  view  to  considering  whether  it  may 
not  be  desirable  that  the  law  itself  should  be  amended,  and  if  so,  in 
what  manner. 

Without  attempting  to  consider  all  the  various  cases  which  occur 
of  putting  into  a  port  of  refuge,  I  propose  to  discuss  the  law,  and 
the  practice  of  English  adjusters,  with  reference  to  the  frequent  case 
of  a  ship  which  has  put  into  port  for  repairs,  necessary  for  the  safe 
prosecution  of  the  voyage,  where  the  repairs  cannot  be  effected  with- 
out first  discharging  the  cargo.  And  then  to  contrast  these  with  the 
rules  which  prevail  abroad  on  the  subject;  and  also  with  the  York- 
Antwerp  Rules,  1890,  of  which  the  short  effect  is  that  the  expenses  of 
discharging  the  cargo   to   enable   such  repairs  to   be   done,   and   the 
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Appendix  D.    subsequent  expenses  of  storing  that  cargo  and  reshipping  it,  are  to  be 
treated  as  general  average. 

When  a  ship  deviates  to  a  port  of  refuge,  because  it  is  unsafe  tO' 
remain  at  sea,  whether  on  account  of  some  immediate  danger,  such  as 
a  storm  or  an  enemy's  cruiser,  or  because  the  ship  is  so  damaged,  or 
her  equipment  so  impaired,  that  she  cannot  safely  continue  on  her 
voyage,  in  either  case  the  putting  into  port  is  a  general  average  act. 
It  is  an  act  done  voluntarily  for  the  common  safety  under  the  pressure 
of  a  common  risk.  Hence  the  extraordinary  expenses  incurred  in 
getting  into  the  port  of  refuge,  and  the  necessary  harbour  dues,  are 
always  general  average  expenses. 

Where  repairs  are  needed,  and  the  need  has  been  caused  by  a 
general  average  sacrifice,  as  by  cutting  away  masts,  or  rigging,  the 
law  as  to  consequential  expenses  is  sufficiently  clear.  The  Court  of 
Appeal,  in  Attwood  v.  Sellar  (a),  decided  that  the  expenses  of  ware- 
housing cargo  which  had  been  necessarily  discharged  in  order  to 
repair  damage  of  that  kind,  and  also  the  expenses  of  reshipping  that 
cargo,  and  the  outward  expenses,  pilotage,  &c.,  incurred  in  leaving 
the  port,  were  all  chargeable  to  general  average.  The  cost  of  dis- 
charging the  cargo  from  the  ship  was  there  admitted  to  be  general 
average,  so  that  no  decision  on  that  point  was  called  for;  but  the 
reasoning  of  the  Court  plainly  covered  the  expenses  of  that  work.  The 
necessity  for  repairing  at  a  port  of  refuge  is  an  immediate  consequence 
of  cutting  away  the  mast,  &c.,  and  the  expense  of  effecting  the  repairs, 
which  involve  the  discharge  of  cargo,  is  all  general  average  expenditure. 

We  pass  then  to  the  more  difficult  group  of  cases  in  which  the  ship 
puts  into  port  in  consequence  of  having  sustained  accidental  damage, 
which  must  be  repaired  before  she  can  safely  proceed  on  her  voyage, 
and  which  cannot  be  effected  without  first  discharging  all  or  part  of 
the  cargo.  In  such  a  case,  the  cost  of  the  repairs  falls  wholly  upon 
the  shipowner ;  the  accident  has  befallen  his  property,  and  if  he 
decides  to  repair  it  he  must  pay  the  cost.  That  is  well  established  (6). 
The  trouble  arises  with  regard  to  the  expenses  of  discharging,  storing, 
and  reloading  the  cargo  incurred  in  consequence  of  doing  the  repairs. 

The  law  on  this  subject  was  much  discussed  in  Svendsen  v.  Wallace  (c), 
and  so  far  as  it  can  be  considered  as  settled,  was  settled  by  that  case  {d). 
The  Court  of  Appeal  there  decided  that,  in  the  circumstances  we 
are  considering,  the   expenses   of   warehousing  the   discharged   cargo 

(a)  (1880)   49   L.   J.,   Q.   B.   515  ;    5  P.  &  0.  S.  N.  Co.,  77  L.  J.,  K.  B.  637  ; 

Q.  B.  D.  286.  (1908)  2  K.  B.  298  ;  13  Com.  Ca.  270; 

(J)  Hallett    r.    Wigram,    (1850)    19  11   Asp.   M.   G.   71  ;  24  T.   L.   E.  535, 

L.  J.,  C.  P.  281  ;  9  C.  B.  580.  where,   however,  though  repairs  were 

(p)  (1885)  52  L.  J.,  Q.   B.   397  ;  53  necessary  to  enable  the  ship  to  prose- 

L.  J.,  Q.  B.  385  ;  54  L.  J.,  Q.  B.  497  ;  cute  her  voyage,  and  the  cargo  had  to 

11  Q.  B.  D.  616  ;  13  Q.   B.  D.  69  ;  10  be   discharged    in  order  to  effect  the 

A.  C.  404.  repairs,  the  ship  had  not  put  into  a  port 

(fZ)  It  was  also  discussed  in  Hamel  v.  of  refuge. 
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and  reloading  it  are  not  general  average  ;  also  that  the  expenses  Appendix  D. 
of  pilotage,  &c.,  in  putting  out  to  sea  again,  are  not  general  average. 
The  House  of  Lords  affirmed  this  judgment  with  regard  to  the 
expenses  of  reloading  the  cargo,  but  left  the  other  points  undeter- 
mined as  being  unnecessary  to  the  decision  then  called  for.  Lord 
Blackburn,  who  gave  the  leading  opinion  in  the  House  of  Lords, 
did  not  state  his  reason  for  deciding  that  the  reloading  expenses 
were  not  general  average  (e).  But  in  the  Court  of  Appeal,  the  grounds 
of  the  judgments  of  the  majority  (Lord  Esher,  M.  R.,  and  Bowen,  L.  J.) 
are  very  clear.  It  was  held  that  such  expenditure  is  not  general  average,' 
because  it  is  not  incurred  to  save  the  ship  and  cargo  from  a  common 
peril  threatening  their  physical  safety;  nor  is  it  expenditure  "caused  or 
rendered  necessary  "  by  any  sacrifice  made  for  that  purpose  and  under 
those  conditions.  "  A  general  average  sacrifice  is  an  extraordinary 
sacrifice  voluntarily  made  in  the  hour  of  peril  for  the  common  preserva- 
tion of  ship  and  cargo  "  (/).  "  The  reloading  of  the  cargo  and  the 
outward  expenses  are  expenses  of  acts  done  when  both  ship  and  cargo  are 
safe  from  existing  danger,  and  are  therefore  not  within  the  rule  "  {g). 

The  opposing  view,  contended  for  in  that  case,  that  an  expenditure 
is  general  average  if  made  for  the  benefit  of  ship  and  cargo,  to  enable 
the  common  adventure  to  be  completed,  was  distinctly  rejected  by  both 
judges.  Bowen,  L.  J.,  said  (A) :  "Exceptional  cases,  apart,  it  is  not 
sufficient,  according  to  English  law,  that  an  expenditure  should  have 
^een  made  to  benefit  both  cargo-owner  and  shipowner.  The  idea  of  a 
common  commercial  adventure  as  distinguished  from  the  criterion  of 
common  safety  from  the  sea,  would  lead  to  the  inclusion  in  general 
average  of,  at  all  events,  temporary  repairs  of  the  ship  caused  by 
particular  average  loss,  and.  would  enable  the  shipowner  to  complete 
his  part  of  the  contract  of  affreightment  by  means  of  a  money  con- 
tribution levied  perforce  upon  the  cargo-owner  "  (i). 

Let  us  now  compare  the  practice  of  adjusters  on  these  points  with 
the  law  there  laid  down : — 

(1)  With  regard  to  the  cost  of  unloading,  there  has  been  a  remarkable 
steadiness  of  practice  among  adjusters;  it  has  been  the  uniform  rule 
to  charge  it  to  general  average,  whether  the  repairs  to  be  done  have 
been  necessitated  by  accident  or  by  sacrifice.  And  thus  it  has  come 
about  that  the  question  has  not  been  raised  in  the  Courts.  Even  in 
Svendsen  v.  Wallace  it  was  not  disputed. 

But  it  is,  I  believe,  quite  impossible  to  reconcile  this  practice  with 
the  leading  principle  definitely  adopted  in  Svendsen  v.  Wallace.  Where 
the  condition  of  the  ship  after  arrival  in  the  port  of  refuge  is  such  that 

(e)  10  A.  C.  p.  417.  Hamel  r.  P.  &  0.]S.  N.  Co.,  77  L.  J., 

(/)  Per  Lord  Esher,  13  Q.  B.  D.  p.  78.  K.  B.  637  ;  (1908)  2  K.  B.  298  ;  13  Cora. 

W  Per  Bowen,  L.  J.,  13  Q.  B.  D.  p.  81.  Ca.  270;  11  Asp.  M.  C.  71  ;  24:  T.  L.  E. 

(A)  13  Q.  B.  D.  at  p.  86.  535,  where,  however,  the  ship  had  not 

(0  This   principle   was    adopted    in  put  into  a  port  of  refuge. 
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Appendix  D.  both  ship  and  cargo  are  in  danger,  say  of  sinking,  until  the  cargo  is 
discharged,  the  operation  of  unloading  is  no  doubt  done  for  the  common 
safety  "in  the  hour  of  peril,"  or,  perhaps  more  accurately,  under 
pressure  of  a  common  danger ;  and  is  therefore  itself  a  general  average 
act.  But  the  cases  which  I  put  for  consideration  are  those  in  which 
the  ship  and  cargo  are  safe  within  the  port  of  refuge,  but  in  which  the 
ship  cannot  be  repaired,  and  the  voyage  consequently  cannot  be  pro- 
ceeded with,  unless  the  cargo,  or  part"  of  it,  be  discharged.  In  such  a 
case  it  is  for  the  shipowner  to  determine  whether  he  will,  or  will  not 
repair.  Generally  he  is  bound  to  repair,  unless  the  damage  sustained 
has  been  caused  by  perils  excepted  in  the  contract  of  carriage,  and  is 
of  such  a  character  that  it  prevents,  in  a  business  sense,  the  completion 
of  the  voyage  (k).  But,  whether  bound  or  not,  if  the  owner  elects  to 
repair  he  must  discharge  the  cargo  for  that  purpose ;  the  operation  is 
an  incident  of  the  repairs  ;  it  is  not  a  general  average  act  in  the  sense 
above  defined,  for  it  is  not  done  under  the  pressure  of  danger  or  for 
the  safety  of  the  cargo  ;  and  it  is  not  an  operation  "  caused  or  rendered 
necessary  "  (I)  by  the  act  of  putting  into  the  port  for  safety.  On  the 
theory  of  the  law,  then,  it  seems  plain  that  the  cost  of  discharging 
should  properly  fall,  with  the  cost  of  repairs,  upon  the  shipowner. 

Hallett  V.  Wigram  (9  C.  B.  580)  was  to  that  effect.  A  shipper  sued 
for  the  value  of  goods  which  had  been  sold  by  the  master  at  a  port 
of  refuge.  The  shipowner  pleaded  that  the  goods  were  sold  to  defray 
expenses  of  unloading  at  the  port  and  repairing  damage  caused  by  a 
storm,  to  enable  the  ship  to  prosecute  her  voyage,  and  to  prevent  her 
and  her  cargo  from  being  wholly  lost,  and  for  the  common  benefit  of 
all  interested.  The  plea  further  alleged  that  the  expenses  so  incurred 
in  unloading  and  repairing  had  exceeded  the  value  of  the  ship,  and 
contended  that  the  shipowners  were  only  liable  to  contribute  to  the 
amount  as  general  average.  On  demurrer  the  Court  held  that  this 
was  not  a  good  defence  ;  no  case  for  general  average  contribution 
being  disclosed.  The  damage  being  accidental  the  cost  of  the  repairs 
fell  on  the  shipowner.  No  distinction  was  suggested  between  the 
expenses  of  unloading  and  the  expenses  of  repairs. 

In  Svendsen  v.  Wallace  the  question  did  not  arise,  as  the  adjusters 
on  both  sides  agreed  in  treating  the  expenses  of  unloading  as  general 
average.  But  the  view  of  Bowen,  L.  J.,  may  be  gathered  from  the 
following  passage  (m) : — "  In  practice,  it  has  in  recent  times  become 
common  to  carry  these  unloading  expenses  to  general  average,  both 
where  the  repairs  of  the  vessel  have  been  rendered  necessary  by  a 
general  average  act,  and  where  they  are  rendered  necessary  by  a 
particular  average  loss.  Nor  is  it  necessary  to  discuss  a  practice 
which   may   have   become   inveterate    and   which   is  found  adequate. 

(70  See  per  Collins,  J.,  Assicurazioni  (J)  Per  Boweu,  L.    J.,  13  Q.   B.  D. 

Generali  v.  Bessie  Morris  S.S.  Co.,  61      p.  85. 
L.  J.,  Q.  B.  7.54  ;  (1892)  1  Q.  B.  571.  Qit.)  13  Q.  B.  D.  p.  87. 
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Still,  if  strict  theory  were  to  be  in  each  case  relied  upon,  such  Appendix  D. 
unloading  ought,  as  it  seems  to  me,  to  be  dealt  with  specifically  in 
every  instance  by  applying  to  it  the  two  tests  I  have  named.  If 
necessary  for  the  common  preservation  of  both  ship  and  cargo,  the 
unloading  will  be  in  itself  a  general  average  sacrifice  :  see  The  Copen- 
hagen (w).  If  not  so  necessary,  it  will  not  in  itself  amount  to  a  general 
average  sacrifice  at  all,  but  it  may  nevertheless  be  properly  included 
as  a  subject-matter  of  contribution  whenever  the  expenditure  is  directly 
caused  by  some  antecedent  act  of  general  sacrifice  "  (o). 

It  is  true  that  the  Master  of  the  Rolls,  in  the  same  case,  endeavoured 
to  reconcile  this  practice  of  treating  the  expenses  of  discharge  as  general 
average  with  the  law,  by  suggesting  that  the  general  average  act  of 
putting  into  the  port  of  refuge  was  a  "going  in  to  repair";  and  that 
the  unloading  was  a  part  of  that  act  "done  in  order  to  put  the  ship  into 
such  a  position  that  she  can  be  repaired."  But,  as  already  said,  an  act 
to  be  a  general  average  sacrifice  must  be  done  for  the  common  safety. 
Tbat  is  the  doctrine  insisted  on  throughout  this  and  other  cases.  And, 
on  the  hypothesis,  after  arrival  in  the  port  nothing  more  was  necessary 
for  the  purpose  of  securing  physical  safety.  If,  then,  the  putting  in 
was  for  repair,  it  was  still  only  a  general  average  sacrifice  so  far  as  it 
was  a  putting  in  for  safety.  Moreover,  if  the  whole  act  of  going  in  to 
repair  is  to  be  regarded  as  a  general  average  act,  it  seems  almost 
impossible  to  say  that  the  other  incidental  expenses  of  repair,  such  as 
storage  of  cargo,  are  not  also  general  average,  as  being  parts  of  that  act, 
or  consequences  of  it.  Mr.  Lowndes,  in  the  last  edition  of  his  work  on 
general  average,  accepted  the  suggestion  of  the  Master  of  the  Rolls  as 
the  true  explanation  of  the  adjusters'  practice.  But  he  at  once  (p.  218) 
proceeded  to  deduce  from  it  that  the  expenses  of  warehousing  and 
reloading  ought  also  to  be  general  average. 

We  have  then,  as  it  seems  to  me,  in  this  uniform  practice  of  charging 
the  expenses  of  unloading  to  general  average,  a  plain  instance  of  conflict 
between  the  business  view  and  the  theory  of  the  law. 

(2)  I  proceed  to  the  next  head  of  expenditure,  the  warehousing  charges 
on  cargo  discharged  to  enable  the  repairs  to  be  done.  The  practice  of 
adjusters  is  to  charge  these  expenses  to  the  owners  of  the  cargo.  And 
that  practice  has  been  judicially  approved.  Bo  wen,  L.  J.  {p),  in 
Svendsen  v.  Wallace,  said  that  "  warehousing  the  cargo  is  a  charge  that 
ought  to  be  borne  by  the  cargo  which  benefits  exclusively  by  it." 
There  may  at  first  sight  be  some  difficulty  in  seeing  why  these  charges 
for  protecting  the  cargo  should  not  be  borne  by  the  shipowner,  on  the 
ground  that  they  save  him  from  responsibility  for  the  damage  which  the 
cargo  might  otherwise  sustain.  It  might  be  argued  that  the  shipowner 
has  by  his  contract  undertaken  to  deliver  the  goods  at  their  destination 

W  (1799)  1  C.  Rob.  289.  13  Com.  Ca.  270  ;  11  Asp.  M.  C.  71  ;  24 

(")  Cf.  Harael  i.  P.  &.O.  S.  N.  Co.,        T.  L.  K.  535. 
"  L.  J.,  K.  B.  637  ;  (1908)  2  K.  B.  298  ;  ip)  13  Q.  B.  D.  p.  89. 
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Appendix  D.  Jn  good  order,  unless  he  is  excused  by  the  express  or  implied  exceptions. 
And  that  the  loss  or  damage  which  might  happen  to  the  goods  after 
landing  (say  by  theft,  or  exposure  to  rain)  would  not  be  a  loss  proxi- 
mately by  the  perils  of  the  sea  which  had  rendered  the  unloading 
necessary.  Also  that  it  would  not  be  covered  by  other  exceptions  in 
the  contract  if  means  of  protecting  the  goods  had  been  available.  The 
explanation,  however,  seems  to  be  that  the  shipowner  has  been  prevented 
by  the  perils  of  the  sea  from  completing  the  voyage,  unless  he  first 
discharges  the  cargo ;  and  as  the  contract  contemplates  that  the  voyage 
shall  be  completed,  and  indeed  requires  the  shipowner  to  complete  it,  it 
follows  that,  having  regard  to  that  contract,  the  discharge  is  a  necessary 
consequence  of  the  accident  by  perils  of  the  sea(9'). 

That  being  so,  the  shipowner  is  not  liable  under  the  contract  for  the 
consequences  to  the  cargo  of  the  discharge  ;  and  though  bound  to  do  his 
best  to  mitigate  the  effects  of  the  misfortune  which  has  thus  befallen 
the  cargo,  he  only  has  to  do  so  on  behalf  of  the  owner  of  the  cargo,  and 
at  his  own  cost  (r).  The  rule  as  to  the  expenses  of  storage  adopted  in 
practice,  therefore,  seems  to  be  consistent  with  the  law. 

But  is  that  rule  a  fair  rule,  as  between  the  owners  of  different  parts 
of  the  cargo  ?  It  frequently  happens  that  only  part  of  the  ship's  cargo 
need  be  discharged  to  enable  the  repairs  to  be  done.  In  such  a  case 
the  risks  and  expenses  consequent  upon  the  discharge  fall  wholly  upon 
those  goods  ;  while  the  benefit  of  continuing  the  voyage,  which  has  been 
thus  procured,  is  shared  by  the  owners  of  the  other  parts  of  the  cargo, 
without  risk  or  expense,  Moreover,  it  may  be  a  matter  of  choice  with 
the  master  as  to  which  goods  he  will  discharge ;  he  may  have  it  in  his 
power  to  put  the. risk  and  expense  upon  one  part  of  the  cargo,  or  upon 
another  part,  arbitrarily. 

The  case  is  in  these  respects  very  analogous  to  that  of  a  jettison,  or 
to  an  exposure  of  part  of  the  cargo  on  the  shore,  or  in  lighters.  A 
benefit  to  the  whole  is  procured  at  the  expense  of  a  part.  Do  not  the 
grounds  of  justice  and  policy,  which  in  those  cases  require  that  all  shall 
be  put  upon  a  footing  of  equality,  apply  also  to  the  case  we  are  considering  ? 
It  would  seem  that  these  expenses  should  either  be  treated  as  general 
average,  or  should  be  at  least  contributed  to  by  all  the  cargo-owners. 
And  as  the  shipowner  is  also  interested  in  the  safe  arrival  of  the  cargo, 
in  respect  of  his  freight,  there  would  be  no  hardship  in  making  him 
contribute  also,  at  any  rate  in  respect  of  the  freight. 

But  though  considerations  of  policy  and  justice  lead  us  to  that  con- 
clusion, the  legal  theory  does  not.  Here,  as  before,  the  fact  which 
prevents  the  warehousing  expenses  being  treated  as  general  average  is 

(5)  See  Montoya  r.  London  Assurance  L.  B.,  7  Q.  B.  225,  p.  235;  Cargo  ex 
Co.,  (1851)  20  L.  J.,  Ex.  254  ;  6  Ex.  i51  ;  *  Argos,  (1873)  42  L.  J.,  Adm.  49  ;  L.  B., 
of.  Pink  r.  Fleming,  (1890)  59  L.  J.,  5  P.  C.  134  ;  Hingston  r.  Wendt,  (1876) 
Q.  B.  559  ;  25  Q.  B.  U.  396.  45  L.  J.,  Q.  B.  440  ;  1  Q.  B.  D.  367. 

(r)  See  Notara  c.  Henderson,  (1872) 
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the  absence  of  any  common  danger.     The  expense  is  not  incurred  for  the    Appendix  D. 
towmon  safety,  it  can  at  most  only  be  said  to  be  in  furtherance  of  the 
common  voyage.     And  that  is  not,  with  us,  a  sufficient  ground. 

(3)  Now  as  to  the  third  group  of  expenses,  those  of  reloading  the 
<!argo  after  the  ship  has  been  repaired.  These  are  in  practice  charged 
to  freight ;  the  view  taken  being  that  they  are  incurred  for  the  purpose 
of  earning  the  freight  by  completing  the  voyage.  That  they  cannot  be 
charged  to  general  average  was  finally  determined  by  the  House  of  Lords 
in  Svendsen  v.  Wallace ;  although  the  view  was  taken  that  the  discharge 
of  the  cargo  had  there  been  necessary  for  its  safety.  The  Court  of 
Appeal  had  already  come  to  the  same  conclusion  on  the  view  that  the 
unloading  was  merely  fpr  repairs. 

The  question  who  ought  to  bear  the  reshipping  expenses  did  not 
there  arise,  except  in  that  limited  manner,  that  is  to  say,  whether  or  not 
they  were  general  average  ;  but  Bowen,  L.  J.,  expressed  the  opinion  that 
the  "charges  of  reloading  ought  in  principle  to  fall  upon  the  freight,  or  else 
upon  the  freight  and  the  ship  together,  if  the  two  interests  are  severed." 
These  expenses,  as  the  same  judge  pointed  out,  are  "a  loss  caused  by 
the  captain's  decision  to  repair  his  ship,  and  to  unload  and  reload  the 
cargo  for  that  purpose  "  (13  Q.  B.  D.  p.  89).  They  are  expenses  incident 
to  the  repairs  which  the  shipowner,  as  carrier,  was  bound  to  undertake  ; 
and  which  he  has  undertaken  in  order  to  perform  his  contract  of  carriage. 
Having  repaired  the  ship,  he  is  by  his  contract  bound  to  put  the  goods 
on  board  and  carry  them  forward.  Where,  indeed,  as  in  Attwood  v. 
Sellar,  the  repairs  have  been  necessitated  by  a  general  average  sacrifice, 
so  that  the  cost  of  repairing  at  the  port  of  refuge  is  a  consequence  of 
that  act,  these  incidental  expenses  are  chargeable  to  general  average. 
But  where  the  cost  of  repairing  falls  on  the  shipowner  only,  so  too 
should  the  expenses  naturally  incident  to  that.  The  only  alternative, 
that  they  should  be  treated  as  general  average,  has  been  negatived. 

Whether  the  shipowner  can  claim  indemnity  against  these  charges 
from  his  underwriters  on  freight  is  another  question ;  a  question  which 
cannot  properly  be  determined  until  after  the  inquiry  upon  whom, 
independently  of  insurance,  the  expenses  ought  to  fall. 

But  the  practice  of  adjusters  has  been  to  debit  the  charges  to  freight 
directly;  not  to  the  shipowner  first,  and  through  him  to  his  under- 
writers on  freight.  And  thus  it  has  come  about  that,  where  some  of 
the  freight  has  been  paid  in  advance,  part  of  these  charges  is  debited  to 
the  cargo-owners  (or  their  underwriters),  as  being  interested  in  that  pre- 
paid freight — a  result  which  will  be  seen  to  be  wrong  if  the  primary 
liability  of  the  shipowner  be  recognized.  Freight  is  at  the  present  day 
very  commonly  paid  in  advance,  either  wholly  or  in  part,  so  that  this 
treatment  of  the  matter  is  of  serious  importance.  That  the  practice  is 
erroneous  is  clear,  if  the  above  statement  of  the  law  is  right. 

This  point  has  not  come  very  distinctly  before  the  Courts ;  but  in 
Svendsen  v.  Wallace  the  iudgment  of  the  House  of  Lords  proceeded 
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Appendix  D.  upon  the  assumpfion  that  the  whole  of  the  reloading  expenses  would  be 
borne  by  the  shipowner,  although  part  of  the  freight  had  there  been 
paid  in  advance.  Lord  Blackburn,  though  fully  aware  of  that  fact, 
said  :  "  If  the  450Z.  which  is  the  cost  of  re-shipping  is  properly  charged 
to  freight,  the  defendants  (the  merchants)  are  not  liable,  to  pay  any 
portion  of  it." 

The  difficulty  which  has  apparently  given  rise  to  the  prevailing 
practice  is  that  the  shipowner  who  has  received  part  of  the  freight  in 
advance,  and  therefore  has  insured  with  respect  to  part  of  the  freight 
only,  viz.,  that  which  remains  at  risk,  is  not  in  a  position  to  charge  the 
underwriters  on  that  remaining  freight  with  the  whole  of  the  reloading 
and  outward  expenses.  Those  underwriters  may  well  claim  that  these 
extraordinary  expenses  have  been  partly  incurred  by  the  shipowner  in 
order  to  perform  the  service  for  which  he  received  the  prepaid  freight ; 
and  on  that  he  has  paid  no  insurance  premium.  But  this  is  no  sufficient 
reason  for  putting  that  part  of  the  expenses  upon  the  cargo-owner.  He 
has  not  by  paying  the  freight  in  advance  undertaken  to  bear  any  part  of 
the  cost  of  bringing  the  goods  to  their  destination.  And  the  accident 
which  gave  rise  to  the  expenses  has  not  altered  his  right  to  have  the 
voyage  completed. 

If,  however,  the  view  were  taken  (as  I  would  think  erroneously)  that 
the  accident  has  altered  the  rights  of  shippers,  then  though  it  is  no 
doubt  true  that  a  shipper  who  has  paid  freight  in  advance  has,  to  that 
extent,  a  greater  interest  in  the  completion  of  the  voyage  than  another 
shipper  of  similar  goods  who  has  not  paid  in  advance  (for  he  is  entitled 
to  have  them  .at  the  destination  upon  making  a  pro  tanto  smaller  pay- 
ment), still  his  interest  is  greater  only  to  that  extent.  The  justice  of 
the  case  therefore  would  require  that  all  the  cargo-owners  should  con- 
tribute ;  the  difference  in  interest  being  allowed  for  by  adding  the 
freight  advanced  upon  any  goods  to  the  value  of  those  goods.  On  this 
view  the  contribution  by  cargo  should  not  depend  upon  whether  any 
freight  has  been  advanced  or  not.  If  the  cargo-owners  are  not  entitled 
to  have  their  goods  carried  on,  they  are  all  interested,  as  well  as  the 
shipowner,  in  making  some  sacrifice  in  order  to  get  the  voyage  completed 
with  the  goods  on  board.  In  short,  we  are  led,  on  this  view,  to  the 
conclusion  that  the  reloading  and  outward  expenses  should  always  be 
borne  by  a  contribution  among  the  cargo-owners  in  respect  of  their 
goods,  and  the  shipowner  in  respect  of  his  freight  still  at  risk. 

Summing  up,  then,  with  regard  to  these  three  groups  of  expenses 
we  find  : — (1)  That  the  adjusters'  practice  of  making  the  expenses  of 
unloading  general  average  is  not  justified  by  the  law. 

(2)  That  their  practice  of  charging  storage  expenses  to  the  owners 
of  the  cargo  discharged  agrees  with  the  law  ;  but  that  there  are  strong 
reasons  for  considering  the  law  and  the  practice  to  be  unjust,  and  for 
requiring  contribution  to  those  expenses  by  all  the  cargo-owners,  if  not 
also  by  the  shipowner. 
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(3)  That  the  practice  of  charging  the  reloading  expenses  to  freight    Appendix  D. 
agrees  with  the  law  so  far  as  they  are  thus  charged  to  the  shipowner. 
But  that  the  practice  of  making  those  who  have  paid  advanced  freight 
contribute  is  not  justified  by  the  law ;   and  can  only  be  justified  by 
a  view  which  requires  that  all  the  cargo-owners  should  contribute. 

These  results  seem  to  me  very  remarkable.  As  to  (1)  and  (3) 
English  law  and  English  practice  are  in  conflict;  while  the  practice 
as  to  (1)  agrees  with,  and  as  to  (3)  points  towards,  the  foreign  rules, 
which  I  shall  presently  discuss.  As  to  (2)  the  law  and  the  practice 
agree,  but  are  both  unjust,  and  seem  to  require  alteration  in  the 
direction  of  the  foreign  view. 

11. 

If  we  now  turn  to  the  rules  which  obtain  on  this  subject  abroad,  it 
will  be  found  that  they  are  practically  uniform,  and  that  they  every- 
where differ  both  from  English  law  and  English  practice.  Lowndes, 
in  his  book  on  general  average  (4th  ed.  1888),  compared  and  tabulated 
the  rules  in  seventeen  European  and  American  States ;  and  his  table 
shows  that  in  all  those  States,  with  the  doubtful  exceptions  of  Spain, 
Peru,  and  Chili,  substantially  one  view  has  been  adopted.  The  expenses 
of  putting  into  and  coming  out  of  a  necessary  port  of  refuge,  including 
the  cost  of  unloading,  warehousing,  and  reloading  the  cargo,  are  all 
treated  as  general  average.  And,  except  in  France,  so  also  are  the 
wages  and  keep  of  the  crew  during  the  stay  at  the  port.  No  dis- 
tinctions are  made  between  cases  in  which  the  putting  into  port,  or 
the  need  of  repairs,  has  been  necessitated  by  accident  and  those  in 
which  it  has  been  the  result  of  a  sacrifice.  Some  minor  distinctions 
occur;  e.g.,  in  the  law  of  Norway,  putting  in  owing  to  "pursuit  of 
an  enemy,  contrary  wind,  ice,  falling  short  of  provisions,  or  other 
similar  cause,"  is  treated  differently  from  a  putting  in  owing  to  damage 
which  renders  the  ship  unsea worthy ;  and  in  the  Dutch  Code,  damage 
done  to  the  cargo  by  discharging  is  only  treated  as  general  average 
when  the  discharge  takes  place  in  a  manner  unusual  at  the  port.  But 
apart  from  such  smaller  points,  there  is  in  practice  a  broad  agreement 
in  the  rule  I  have  stated. 

I  say  in  practice,  because  when  one  examines  the  Codes  in  which 
in  most  countries  the  law  is  expressed,  they  do  not  seem  always  to 
bear  out  the  rules  actually  adopted.  Despite  the  formal  expression  of 
the  law  in  the  Codes,  practice  often  departs  from  the  law  abroad  as 
much  as  or  more  than  it  does  in  England.  For  example,  the  French 
Code  (s.  400)  includes  in  general  average,  "damage  voluntarily 
sustained  and  expenses  incurred  after  express  deliberation  for  the 
common  good  and  safety  of  the  ship  and  cargo."  But  it  is  expressly 
declared  by  s.  403  (3)  that  "expenses  resulting  from  the  putting  into 
a  port  of  refuge,  if  occasioned  by  the  accidental  loss  of  such  articles  " 


992  APPENDIX    D. 

Appendix  D.  (cables,  anchors,  sails,  masts  or  cordage)  "  or  by  the  need  of  victualling 
or  to  repair  a  leak,"  are  to  belong  to  particular  average.  Notwith- 
standing this,  Lowndes  (p.  377)  found  that  the  practice  in  France  is 
to  charge  all  the  expenses  consequent  on  putting  into  a  port  of 
refuge  to  general  average,  as  already  described,  when  the  putting  in 
has  been  to  repair  damage  which  has  rendered  the  ship  nnnavigable. 
And  I  gather  that  this  practice  has  sometimes,  if  not  always,  had 
the  support  of  the  French  Courts. 

Similarly,  in  Spain  the  expenses  of  putting  into  a  port  are,  it  is  said 
(Lowndes,  p.  561),  treated  as  general  average  when  the  putting  in  is 
necessitated  by  general  average  damage,  though  by  s.  821  of  the  last 
Code  (1805)  it  is  provided  that  "the  expenses  of  the  putting  into  a 
port  of  refuge  are  always  to  the  shipowner's  or  lessor's  account : " 
while  s.  822  puts  the  cost  of  discharging  for  repairs  on  the  shipowner; 
and  s.  823  makes  him  responsible  for  the  custody  and  care  of  the 
discharged  cargo,  except  as  against /iterza  mayor. 

And  in  Portugal  the  practice  is  apparently  even  more  contrary  to 
the  Code;  which  contains  a  provision  (s.  1612),  similar  to  that  of 
the  Spanish  Code,  charging  the  expenses  of  entering  a  port  of  refuge 
to  the  owner  (Lowndes,  3rd  ed.  p.  96). 

The  discrepancy  between  theoretical  law  and  practice  appears  to 
be  of  old  standing  in  France.  Emerigon,  writing  in  1783,  treated 
the  subject  with  his  usual  conciseness  and  clearness.  Summing  up 
the  authorities,  from  the  Roman  law  down  to  the  Ordinance  of 
Louis  XIV.,  of  1681,  he  said  (s) :  "It  results  from  these  texts 
(1)  That  expense  incurred  and  damage  suffered  are  not  general 
average,  except  in  the  case  where  they  have  been  incurred  voluntarily 
for  the  common  safety.  It  is  necessary  that  the  act  of  man  should 
have  concurred  with  the  accident;  there  must  have  been  a  forced 
will.  (2)  It  must  have  been  a  question  of  shunning  an  imminent 
■danger.  A  panic  would  not  excuse  a  captain  in  making  a  jettison 
without  being  forced  to  it  by  a  real  danger.  Still  prudence  does 
not  allow  him  to  wait  the  last  extremity."  An  exact  statement  of 
the  doctrine  which  has  led  to  our  English  position. 

Later  on  {t)  he  treats  of  expenses  at  a  port  of  refuge.  After 
showing  that  the  Roman  law  and  other  authorities  did  not  allow 
-contributions  to  the  cost  of  repairs,  he  cites  the  following  passage 
from  Ricard  (n^gooe  d' Amsterdam) :  "  When  a  vessel  is  forced  by  tempest 
"to  enter  a  port  to  repair  damages,  if  she  cannot  continue  her  voyage 
without  risk  of  being  entirely  lost,  the  wages  and  subsistence  of  the  crew 
from  the  day  it  has  been  resolved  to  seek  a  port  for  repairs  to  that 
of  her  departure  therefrom  are  carried  into  general  average,  together 
with  all  the  expenses  of  discharging  and  reloading,  anchorage  and 
pilot  dues,  and  all  other  charges  and  expenses  caused  by  this  necessity.'' 

(s)  Ch.  XII.  39,  6.  (0  Ch.  XII.  41,  6. 
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To  this  Emerigon  adds:  "Such  is  pretty  nearly  the  jurisprudence    Appendix D. 

of  our  Admiralty But  the  expenses  and  costs  of  the  repairs, 

the  price  of  the  masts,  sails  and  other  rigging  it  has  been  necessary 
to  purchase  are  not  so  admitted.  Still,  if  there  has  been  an  excessive 
value  in  all  these  objects  either  from  a  scarcity  of  workmen  or  from 
dearness  of  timber,  rigging  and  other  materials,  this  surplus  of  price 
would  enter  into  general  average." 

He  goes  on:  "It  is  true  the  law  above  cited  is  contrary  to  owr 
jimsprudence.  But  if  the  vessel  injured  by  tempest  were  not  repaired 
in  the  port  of  repose  she  would  remain  unnavigable  ;  this  would  bring 
the  most  serious  prejudice  to  the  cargo.  It  is  then  a  question  of 
expense  incurred  for  the  common  good  and  safety." 

This  persistence  of  practice,  in  spite  of  inconsistent  theory,  and  in 
spite  of  contrary  enactments,  is  very  significant  to  show  how  strong 
has  been  the  opinion  that  justice,  or  convenience,  require  a  treatment 
of  the  matter  different  from  that  required  by  the  legal  view.  More- 
over, we  not  only  have  examples  of  this  conflict  between  Code  and 
Practice,  but  in  some  of  the  modern  Codes  we  find  a  corresponding 
conflict  within  the  Code  itself.  The  practical  view  seems  to  have  been 
grafted  upon  the  legal  theory,  with  perhaps  some  sacrifice  of  logic. 

Thus  the  German  Code  (adopted  in  1862)  defines  (Art.  702)  general 
average  as,  "all  damage  intentionally  done  to  ship  or  cargo,  or  both, 
by  the  master  or  by  his  orders,  for  the  purpose  of  rescuing  both  from 
a  common  danger,  together  with  any  further  damage  caused  by  such 
measures,  and  also  expenses  incurred  for  the  same  purpose." 

Then  by  Art.  708  (4)  it  provides  that  "  When  the  ship,  in  order  to 
avoid  a  common  danger,  threatening  ship  and  cargo  in  case  of  continuing 
the  voyage,  is  run  into  a  harbour  of  refuge,  particularly  where  the 
running  in  is  for  the  necessary  repairing  of  a  damage  which  the  ship 
has  sufl^ered  during  the  voyage,"  the  cost  of  discharging,  warehousing, 
and  reloading  shall  belong  to  general  average,  if  the  cargo  has  to  be 
discharged  "  on  account  of  the  motive  which  led  to  the  putting  into  port." 

That  position,  if  I  rightly  understand  it,  is  exactly  the  one  which 
our  Courts  held  to  be  untenable,  in  Svendsen  v.  Wallace  {u).  For  it 
adopts  the  "  common  danger "  principle  as  essential,  and  yet  makes 
the  expenses  at  a  port  for  repairs  general  average,  though  incurred 
after  ship  and  cargo  are  in  safety. 

In  the  United  States  also  the  law  appears  to  differ  from  our  law 
in  the  same  way,  though  professedly  based  on  the  same  principle  of 
"  common  safety  "  (a). 

In  England  we  have  parted  company  from  other  maritime  com- 
munities; but  our  Text  Books  and  Law  Eeports  show  that  what  we 
may  call  the  Continental  view  has  only  been  dissented  from  by  our 

(tt)  (1885)  53  L.  J.,  Q.  B.  385  ;   54  (»)  Phillips,  Insur.  of.  ss.  1270, 1320, 

I''  J.,  Q.  B.  497  ;  13  Q.  B.  D.  69 ;  10  1326  ;  Lowndes,  pp.  606,  620,  citing 
■A-  C.  404.  Gourlie. 

c— c.  3  s 
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Appendix  D.  judges  in  quite  modern  times,  and  after  very  remarkable  fluctuations 
of  opinion.  In  Da  Costa  v.  Newnham  [y)  (a.d.  1788),  BuUer,  J.,  cited 
a  passage  from  Beawes,  showing  the  law  in  foreign  countries  with  regard 
to  expenses  at  a  port  for  repairs,  in  the  sense  already  stated,  and  added, 
"  I  do  not  know  that  this  point  has  ever  been  settled  in  England." 

In  The  Copenhagen  (z)  (a.d.  1799),  and  The  Gratitudine  (a)  (a.d. 
1801),  Lord  Stowell's  judgments  seem  to  show  that  he  was  of  opinion 
that  expenses  incurred  for  the  common  benefit  at  a  port  of  refuge  should 
be  treated  as  general  average. 

In  1802  the  first  edition  of  Abbott  on  Shipping  was  published;  and 
the  view  there  expressed  was  that,  where  the  cost  of  repairs  at  a  port  of 
refuge  falls  on  the  shipowners,  they  ought  also  to  bear  all  the  expenses 
accessory  to  those  repairs  ;  it  being  their  duty,  so  far  as  in  them  lies,  to 
keep  the  ship  in  good  condition  during  the  voyage  (4). 

On  the  other  hand,  Stevens,  who  first  published  his  book  on  Average 
in  1813,  laid  it  down  (p.  25)  that  "all  extra  charges  incurred  for  the 
general  good  on  putting  into  a  foreign  port  in  distress  (J),  ought  by  the 
common  law  to  be  made  good  by  a  general  contribution."  He  cited 
Da  Costa  v.  Newnham,  which  is,  however,  no  authority  for  the  point, 
and  referred  to  the  foreign  laws. 

But  he  further  spoke  of  a  "  practice  of  Lloyds,"  and  of  "  the 
customary  decision  of  the  Eegistrar  and  merchants  in  such  cases,  that 
all  the  charges  incurred  expressly  for  the  general  benefit  are  to  be 
placed  to  the  general  average  ;  those  incurred  for  the  preservation  of 
the  goods  to  the  cargo  ;  and  the  outward  charges  whereby  the  ship  is 
again  set  forward  on  her  voyage,  to  the  freight  "(c). 

We  here  evidently  have  traces  of  the  practice  which  has  ever  since 
prevailed  in  England.  And  in  Benecke's  Principles  of  Indemnity, 
published  in  London  in  1824,  the  practice  as  it  at  present  exists  is 
described  and  spoken  of  as  "so  far  sanctioned  by  custom  that  an 
attempt  to  correct  it  would  meet  with  great  opposition"  (p.  198). 
Benecke  did  not,  however,  regard  the  practice  as  correct. 

In  January,  1815,  the  matter  came  before  the  King's  Bench  in  the 
case  of  Plummer  v.  Wildman  (d),  and  Lord  Ellenborough  and  Le  Blanc 
and  Bayley,  JJ.,  decided  that  the  expenses  of  putting  into  a  port  of 
refuge,  and  of  landing  and  storing  the  goods  during  repairs,  and  of 
reloading  them  afterwards,  were  all  chargeable  to  general  average.  And 
not  only  these  incidental  expenses,  but  also  the  cost  of  the  repairs  was 
allowed  in  general  average  ;  the  only  limitation  being  that  any  benefit 
resulting  to  the  ship  from  the  repairs,  beyond  the  prosecution  of  the 
voyage,  was  to  be  deducted. 

W  2  T.  E.  407.  (c)  See  also  The  Copenhagen,  (1799)  1 

(«)  1  C.  Eob.  289,  p.  294.  C.  Kob.  289,  where  it  was  referred  to  the 

(a)  3  0.  Eob.  240,  p.  264.  Eegistrar  and  Merchants  to  inquire  as  to 

(*)  See  the  passage  set  out  in  Shee's  the  existence  of  a  rule  of  practice, 

note,  Abbott,  Hth  ed.,  p.  583.  (d)  3  M,  &  S.  482. 
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The  damage  there  had  been  caused  by  a  collision,  by  which  the  ship's    Appendix  D. 
"  false  stem  and  knees  were  broken,  and  the  master  was  in  consequence  ~ 

obliged  to  cut  away  part  of  the  rigging  of  her  bowsprit,  and  to  return  to 
Kingston  (the  port  of  departure)  to  repair  the  damage  sustained  by  the 
accident  and  the  cutting  away.'' 

The  decision  went  to  the  fullest  extent  of  the  Continental  view. 
And  it  was  based  on  the  ground  that,  as  all  were  equally  benefited 
by  the  removal  of  the  ship's  incapacity  to  continue  her  voyage,  it 
was  reasonable  that  all  should  contribute  towards  the  expenses  of  it. 

But,  within  four  months,  the  authority  of  the  case  was  qualified  by  a 
reference  made  to  it  in  Power  v.  Whitmore  (e),  which  came  before  the 
same  three  judges  in  May,  1815.  Lord  Ellenborough  is  reported  to 
have  spoken  of  it  as  a  case  in  which  "  the  master  was  compelled  to  cut 
away  his  rigging  in  order  to  preserve  the  ship  and  afterwards  to  put 
into  port  to  repair  that  which  he  sacrificed."  And  this  has  in  recent 
years  been  taken  as  the  explanation  of  the  decision. 

It  is,  however,  impossible  to  read  the  judgments  in  Plummer  v. 
Wildman  (/),  as  depending  upon  the  fact  of  an  original  voluntary 
sacrifice.  The  language,  especially  of  Lord  Ellenborough,  is  too  clear. 
And  the  decision  was  that  all  the  expenses  necessary  to  enable  the  ship 
to  prosecute  the  voyage,  including  the  accidental  repairs,  were  to  be 
general  average.  And  though  the  case  is  now  of  no  authority,  it  was 
evidently  treated  as  an  authority  by  Lord  Tenterden,  who  had  been 
counsel  in  Power  v.  Whitmore,  when  the  fifth  edition  of  his  book  was 
brought  out  in  1837,  under  the  editorship  of  his  son.  The  passage  in 
the  earlier  editions  to  which  I  have  referred  above  was  then  omitted, 
and  a  new  passage  was  inserted  (p.  347)  giving  the  effect  of  the  decision 
in  Plummer  v.  Wildman,  so  far  as  it  related  to  the  expenses  of  unload- 
ing, warehousing,  and  reshipping,  without  any  suggestion  that  the  ruling 
had  been  qualified.  Lord  Tenterden  was  then  alive,  and  it  is  quite 
improbable  that  these  changes  were  made  without  his  sanction. 

Again,  a  few  years  later  (1848),  Arnould  published  his  work  on 
Insurance,  and  cited  (^r)  Plummer  v.  Wildman  as  an  authority  for 
the  proposition  which  he  then  laid  down,  generally,  that  "  when  in 
order  to  repair  the  ship  it  becomes  absolutely  necessary  to  discharge 
the  cargo,  all  the  expenses  of  unloading,  warehousing,  and  reloading 
it  came  into  general  average,  because  incurred  for  the  joint  benefit  both 
of  the  ship  and  of  the  cargo  :  of  the  ship,  that  she  may  be  repaired,  and 
of  the  cargo,  that  it  may  be  preserved." 

To  this  we  may  add  that  Plummer  v.  Wildman  has  been  treated  as 
an  authority  in  the  United  States,  where  the  law  seems  to  be  in  accord 
with  that  decision  (A). 

(e)  4  M.  &  S.  U\.  (K)  PhiU.   Insur.,  ss.    1300,   1320  ;  3 

(/)  (1815)  3  M.  &  S.  482.  Kent,  188. 

0/)  2nd  ed ,  921,  s.  335. 

3  s  2 
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Appendix  D.  In  1855,  again,  Hall  v.  Janson  (i)  is  another  decision  that  "the 
expenses  necessarily  incurred  in  unloading  and  reloading  for  the 
purpose  of  repairing  the  ship  that  she  may  be  made  capable  of  proceed- 
ing on  the  voyage  "  are  general  average  ;  being  "  deliberately  done  for 
the  joint  benefit  of  those  who  are  interested  in  the  ship  and  cargo  and 
the  freight." 

But  meanwhile  it  had  been  definitely  made  clear  in  Hallett  v. 
Wigram  (k)  (a.d.  1850),  that  the  actual  cost  of  accidental  repairs  must 
be  borne  by  the  shipowner,  although  the  repairs  may  have  been  done 
for  the  common  benefit  at  a  cost  exceeding  the  repaired  value  of  the 
ship.  And  in  that  and  the  later  cases  it  has  been  steadily  insisted  on 
that  a  sacrifice,  or  expense,  to  be  general  average  must  have  been 
incurred  under  circumstances  of  impending  peril. 

Finally,  as  we  have  already  seen,  this  essential  condition  was 
re-stated  with  great  distinctness  in  Svendsen  v.  Wallace ;  and  the 
idea  of  a  "  common  commercial  adventure  as  distinguished  from  the 
criterion  of  common  safety  from  the  sea "  was  expressly  said  to  be 
inadmissible.  And  the  same  principle  was  again  laid  down  in  Hamel  v. 
P.  &  0.  S.  N.  Co.  (Z). 

III. 

It  is  difficult  to  resist  the  conclusion  that  the  expenditures  we  have 
been  considering  cannot  logically  be  treated  as  general  average,  if 
imminent  peril,  threatening  the  physical  existence  of  ship  and  cargo,  is 
to  he  regarded  as  an  essential  condition  of  a  general  average  sacrifice  or 
expenditure.  But  we  find  that  while  that  theoretical  view  has  been 
repeatedly  asserted,  here  and  elsewhere,  practical  men  nearly  every- 
where, indeed  we  may  say  everywhere,  have  agreed  in  ignoring  it  in 
relation  to  some  or  all  of  those  expenditures. 

And  the  tendency  of  this  practical  opinion  is  rather  in  the  direction 
away  from  the  legal  theory  than  towards  it.  The  York-Antwerp  Eules 
of  1887  (VII.),  brought  the  warehousing  and  reloading  expenses  at  a 
port  of  refuge  within  general  average  ;  and  (VIII.)  also  the  wages  and 
maintenance  of  the  crew  during  the  stay  at  the  port.  The  correspond- 
ing York- Antwerp  Rules  of  1890  go  further.  Rule  X.  allows  as  general 
average  the  cost  of  discharging,  storing,  and  reloading,  whenever  cargo 
is  discharged  for  repairs  which  have  accidentally  become  necessary, 
although  the  repairs  be  done,  not  at  a  port  of  refuge,  but  at  one  of  the 
ordinary  ports  of  loading  or  call  on  the  voyage.  It  is  enough  that  the 
damage  to  be  repaired  shall  have  been  caused  by  sacrifice  or  accident 
during  the  voyage,  so  that  the  repairs  shall  have  been  necessary  for  the 
safe  prosecution  of  the  voyage.  And  Rule  XI.  makes  the  wages  and 
maintenance  of  the  crew  general  average  during  any  detention  for  such 

(i)  24  L.  J.,  Q.  B.  97.  K.  B.  298  ;  13  Com.  Ca.  270  ;  11  Asp. 

(Ji)  19  L.  J.,  C.  P.  281  ;  9  C.  B.  580.         M.  0,  71 ;  24  T.  L.  R.  535. 
(Z)  77  L.    J.,  K.    B.   637 ;    (1908)  2 
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repairs.     These   rules   are  unmistakably   based   on   the   view  that  an  Appendix  D. 
expenditure  for  the  sake  of  accomplishing  the  voyage,  necessitated  by  an 
accident,  should  be  treated  as  general  average. 

The  idea  seems  to  be  that,  while  the  actual  cost  of  repairing  accidental 
damage  which  has  befallen  one  of  the  interests  concerned  should  be 
borne  by  that  interest  alone,  the  incidental  expenses  necessary  to 
prevent  the  frustration  of  the  voyage  by  that  accident  should  be 
borne  by  all. 

The  conclusion  seems  forced  upon  us  that  the  legal  theory  of  general 
average  requires  expansion.  A  broader  statement  of  the  principle  is 
wanted,  extending  it  to  cover  extraordinary  expenditures  which  may  be 
iucurred  to  prevent  the  frustration  of  the  voyage  by  accidental  perils. 
Accidental  damage  and  losses  must  lie  where  they  fall;  but  if  we  are 
to  be  guided  by  the  views  of  business  men,  expenses  which  have  become 
necessary,  owing  to  accident,  to  enable  the  safe  prosecution  of  the 
voyage,  ought  to  be  made  good  by  general  average  contribution,  if  the 
prosecution  of  the  voyage  is  in  the  interest  of  both  ship  and  cargo. 

And  the  only  satisfactory  way  of  altering  the  rules  on  this  subject  is 
by  legislation.  The  method  of  the  York-Antwerp  Rules  has  been  by 
contract.  They  have  no  effect  except  where  they  have  been  expressly 
adopted  in  contracts  of  carriage,  and  of  insurance.  Their  effect  in  that 
way  is  very  large,  but  it  is  only  partial ;  and  the  wider  their  operation, 
the  more  does  it  become  unsatisfactory  that  cases  in  which  no  contract 
has  been  made  should  be  dealt  with  under  rules  which  are  condemned 
by  the  best  practical  opinions. 

Moreover,  the  method  of  contract  is  apt  to  fail.  The  contracts  may 
not  agree.  Some  bills  of  lading  may  adopt  the  York- Antwerp  Rules 
while  others  do  not.  There  may  be  a  charter-party  relating  to  the  voyage 
which  adopts  the  new  rules,  while  bills  of  lading  for  goods  shipped 
under  the  charter  may  fail  to  do  so.  Or,  again,  the  contracts  of 
insurance  may  not  agree  with  the  contracts  of  carriage.  And  even 
where  a  particular  set  of  rules  is  adopted  in  all  the  bills  of  lading, 
still  questions  of  general  average  affect  the  shippers  among  themselves, 
and  their  bills  of  lading  are  contracts  with  the  shipowner,  not  with 
other  shippers.  The  law  of  general  average  governs  the  right  of 
persons,  co-adventurers,  who  are  not  all  under  contractual  relations 
with  one  another ;  and  the  rules  of  that  law  must  apply  where  they 
have  not  been  modified  by  contract. 

Other  considerations  also  point  to  the  desirability  of  legislation  on 
the  subject  of  general  average,  more  especially  the  ill-defined  state  of 
the  law  on  many  points.  The  cases  decided  in  the  Courts  have  been  too 
few  to  enable  the  legal  principles  to  be  worked  out  in  that  detail  which 
business  requires.  The  matters  discussed  in  this  paper  afford  illustra- 
tions, which  might  easily  be  added  to,  of  the  want  of  certainty  which 
exists — an  uncertainty  which  sheds  no  lustre  on  our  jurisprudence, 
and  is  unworthy  of  our  position  as  leaders  in  maritime  commerce. 
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COLONIAL  ACTS  LIMITING  TERMS    OF  BILLS  OF  LADING. 

I. 

The  Parliament  of  the  Commonwealth  of  Australia  has  passed  an  Act 
(No.  14  of  1904)  with  a  purpose  analogous  to  that  of  the  Barter  Act, 
This  Act,  which  came  into  force  in  1905,  is  entitled  the  Sea-Carriage  of 
Goods  Act,  1904. 

By  s.  3,  "goods"  includes  every  description  of  wares,  merchandise 
and  things,  except  live  animals. 

Section  4. — (1)  This  Act  shall  apply  only  in  relation  to  ships  carrying 
goods  from  any  place  in  Australia  to  any  place  outside  Australia,  or 
from  one  State  to  another  State,  and  in  relation  to  goods  so  carried  or 
received  to  be  so  carried,  in  those  ships. 

Section  5.  Where  any  bill  of  lading  or  document  contains  any  clause, 
covenant,  or  agreement  whereby — 

(a)  the   owner,  charterer,  master  or  agent  of  any  ship,  or  the  ship 
itself,  is  relieved  from  liability  for  loss  or  damage  to  goods 
arising  from  the  harmful  or  improper  condition  of  the  ship's 
hold,  or  any  other  part  of  the  ship  in  which  goods  are  carried, 
or  arising  from  negligence,  fault,  or  failure  in  the  proper  loading, 
stowage,  custody,  care,  or  delivery  of  goods  received  by  them, 
or  any  of  them  to  be  carried  in  or  by  the  ship ;  or 
(6)  any  obligations  of  the  owner  or  charterer  of  any  ship  to  exercise 
due  diligence,  and  to  properly  man,   equip,  and  supply   the 
ship,  to  make  and  keep  the  ship  seaworthy,  and  to  make  and 
keep  the  ship's  hold,  refrigerating,  and  coal  chambers,  and  all 
other  parts  of  the  ship  in  which  goods  are  carried,  fit  and  safe 
for  their  reception,  carriage  and  preservation,  are  in  any  wise 
lessened,  weakened  or  avoided  ;  or 
(c)  the  obligations  of  the  master,  ofBcers,  agents,  or  servants  of  any 
ship  to  carefully  handle  and  stow  goods,  and  to  care  for,  pre- 
serve and  properly  deliver  them,  are  in  any  wise  lessened, 
weakened,  or  avoided, 
that  clause,  covenant,  or  agreement  shall  be  illegal,  null  and  void,  and  of 
no  effect. 

Section  6.     All  parties  to  any  bill  of  lading  or  document  relating  to 
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the  carriage  of  goods  from  any  place  in  Australia  to  any  place  outside    Appendix  K. 

Australia  shall  be  deemed  to  have  intended  to  contract  according  to  the 

laws  in  force  at  the  place  of  shipment,  and  any  stipulation  or  agreement 

to  the  contrary,  or  purporting  to  oust  or  lessen  the  jurisdiction  of  the 

Courts  of  the  Commonwealth  or  of  a  State  in  respect  of  the  bill  of  lading 

or  document,  shall  be  illegal,  null  and  void,  and  of  no  effect. 

Section  7.  The  owner,  charterer,  master  or  agent  of  a  ship  shall 
not — 

(a)  insert  in  any  bill  of  lading  or  document  any  clause,  covenant,  or 

agreement  declared  by  this  Act  to  be  illegal,  or 
(6)  make,  sign  or  execute  any  bill  of  lading  or  document  containing 
any  clause,  covenant,  or  agreement  declared  by  this  Act  to  be 
illegal. 
Penalty  :  One  hundred  pounds. 

Section  8. — (1)  In  every  bill  of  lading  with  respect  to  goods  a 
warranty  shall  be  implied  that  the  ship  shall  be,  at  the  beginning  of  the 
voyage,  seaworthy  in  all  respects  and  properly  manned,  equipped,  and 
supplied. 

(2)  In  every  bill  of  lading  with  respect  to  goods,  unless  the  contrary 
intention  appears,  a  clause  shall  be  implied  whereby,  if  the  ship  is  at  the 
beginning  of  the  voyage  seaworthy  in  all  respects  and  properly  manned, 
equipped,  and  supplied,  neither  the  ship  nor  her  owner,  master,  agent  or 
charterer  shall  be  responsible  for  damage  to  or  loss  of  the  goods 
resulting  from — 

(a)  faults  or  errors  in  navigation,  or 

(b)  perils  of  the  sea  or  navigable  waters,  or 

(c)  acts  of  God  or  the  King's  enemies,  or 

(d)  the  inherent  defect,  quality,  or  vice  of  the  goods,  or 

(e)  the  insufficiency  of  package  of  the  goods,  or 
(/)  the  seizure  of  the  goods  under  legal  process,  or 

(ff)  any  act  or  omission  of  the  shipper  or  owner  of  the  goods,  his  agent 

or  representative,  or 
(A)  saving  or  attempting  to  save  life  or  property  at  sea,  or 
(i)  any  deviation  in  saving  or  attempting  to  save  life  or  property  at 


II. 

With  a  like  intention  the  Parliament  of  New  Zealand  has  passed 
s.  300  of  its  Shipping  and  Seamen  Act,  1903,  the  effect  of  which  is 
thus  summarised  in  the  marginal  note  :  "  Bill  of  lading  not  to  contain 
certain  clauses." 

Section  300.— (1)  Where  any  bill  of  lading  or  shipping  document 
contains — 

(a)  Any  clause,  covenant,  or  agreement  whereby  the  manager,  agent, 
master,   or  owner  of  any   ship,    or  the  ship  itself,  shall  be 
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Appendix  E.  relieved  from  liability  for  loss  or  damage  arising  from  the 

harmful  or  improper  condition  of  the  ship's  hold,  negligence, 
fault  or  failure  in  proper  loading,  stowage,  custody,  care  or 
proper  delivery  of  any   and   all   its   lawful  merchandise  or 
property  committed  to  its  or  their  charge ;  or 
(6)  Any  covenant  or  agreement  whereby  the  obligations  of  the  owners 
of  the  ship  to  exercise  due  diligence  to  properly  equip,  man, 
provision,  and  outfit  the  ship  ;  to  make  the  hold  of  the  ship  fit 
and  safe  for  the  reception  of  cargo,  and  to  make  her  seaworthy 
and  capable  of  performing  her  intended  voyage,  or  whereby  the 
obligations  of  the  master,  officers,  agents,  or  servants  to  care- 
fully handle  and  stow  her  cargo,  and  to  care  for  and  properly 
deliver  the  same,  are  in  any  wise  lessened  or  avoided — 
such  clause,  covenant  or  agreement  shall  be  null  and  void  and  of  no 
effect,  unless  the  Court  before  which  any  question  relating  thereto  is 
tried  shall  adjudge  the  same  to  be  just  and  reasonable. 

(2)  This  section  shall  not  apply  to  the  transportation  of  live  animals. 
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ABANDONMENT  OF  VOYAGE, 

At  port  o£  refuge,  shipowner's  rights  and  obligations,  302 — 309. 

Effect  on  freight,  307,  547. 

By  abandoning  ship  at  sea,  308. 

Question  of  fact,  424. 

Freighter  may  regard  contract  as  at  an  end,  308,  555. 

No  lien  for  freight  where  voyage  abandoned,  664. 

Jurisdiction  of  Admiralty  Court  over  claim  in  respect  of,  689. 

ABANDONMENT  TO  UNDERWEITEES, 

Eight  of  underwriters  to  freight,  cargo  ou  owner's  account,  575,  600. 
Whole  freight  goes  to  underwriters,  if  voyage  completed  by  ship  after,  600. 
Not  so  if  goods  carried  on  in  another  ship,  600. 
Claims  for  loss  of  freight  do  not  pass,  600. 

»  ABOUT,"  142. 

ACCIDENT, 

In  navigating,  not  an  act  of  God,  8. 

Exception  of,  does  not  cover  negligent  collision,  77. 

An  element  in  "  perils  of  the  sea,"  87. 

Negligence  of  servants  may  be  an  "  accident,"  87,  101a. 

Snow,  not  an  "  accident,"  257. 

ACT  OF  GOD, 

Carrier  not  liable  for,  2,  74. 

Meaning,  7. 

Must  be  independent  of  human  action,  8.    And  beyond  control,  9. 

What  are  natural  causes  ?  10. 

Does  not  excuse  performance  of  an  absolute  undertaking,  74. 

Express  exception,  81. 

Distinction  from  perils  of  the  sea,  84. 

Barter  Act,  103g. 

"ACTUAL  FAULT  OE  PEIVITT," 

Absence  of,  condition  of  limited  liability,  24,  26. 

Of  one  part-owner,  co-owners'  right  to  limit  liability  not  lost,  26. 

'ADMIEALTT  COUET.     [See  Is  Eem.] 

ADVANCED  FEEIGHT.     [See  Freight.] 

ADVANCES  BY  CHAETEEEE, 

Distinction  between  freight  and,  564. 

Shipownei-'s  option,  564. 

Effect  of  "  subject  to  insurance,"  566. 

Eights  of  charterer  to  deduct  from  freight,  as  against  mortgagee  of  ship, 

593. 
As  against  lender  on  bottomry,  and  assignee  of  freight,  598. 

ADVEETISEMENT, 

General  ship,  shipment  under,  50,  56. 

[The  references  are  to  the  Sections.'] 
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AGENTS.    [See  Factors  ;  Foewabding  Agents.] 

ConsigBment  of  ship  to  charterers,  123,  124,  168,  173. 
Right  to  collect  fi-eights,  124. 
Power  to  compromise  claims,  12i. 
Charter  by,  ratification,  125. 
Charterer's  agent  may  not  alter  charter-party,  126. 
Undisclosed  principal,  127. 
Described  as  "owner,"  127. 

Contracting  for  principal  not  liable  on  contract,  128. 
Unless  no  principal  exists,  128. 

Where  agent's  liability  to  cease  when  cargo  shipped,  128. 
Warranty  of  authority,  129. 
Signature  "  by  telegraphic  authority,"  129. 
Contracting  personally,  130 

Liability  by  custom,  131.    Authority  by  custom,  184. 
Principal  not  suable  after  judgment  against,  132. 
Deposit  by,  under  Merchant  Shipping  Act,  s.  495. ..475. 
Mercantile,  Factors  Act,  504. 
Authority  to,  to  stop  goods  in  transit,  529. 
Ratification  after  transit  ended  insufficient,  529. 
Liability  for  freight,  605. 
For  demurrage,  639. 
Lien  as  against  charterers,  672. 

"ALONGSIDE," 

Cargo  to  be  brought,  meaning,  250. 
Cost  of  lighterage,  250. 
Cargo  to  be  taken  from,  463. 

"ALWAYS  AFLOAT," 

Loading  berth,  option,  249. 
Generally  a  condition  of  safety,  449. 
Condition  of  obligation  as  to  delivery,  455. 

AMBIGUITY, 

Parties  not  ad  idem,  162. 

Ambiguous  guarantees,  141a. 

In  words,  construction  contra  proferentem,  172. 

ANIMALS, 

Inherent  vice,  10,  12. 

Fitness  of  ship  for,  20,  51. 

Declaration  of  value  under  Railway  and  Canal  TraflBc  Act,  1854. ..29. 

Kestiveness  through  negligence,  77. 

"  Not  accountable  for  mortality,"  103. 

Dying  on  voyage,  no  freight  payable,  548. 

Loss  of  value  by  entering  prohibited  port,  419. 

ANTWERP  RULE,  1903. ..373c,  App.  C. 

ARBITRATION  CLAUSE, 

Not  imported  into  bill  of  lading,  from  charter,  by  "  other  conditions  "  &C,, 
160. 

ARREST,     \_8ee  Eestkaints  op  Peinoes,  &o.] 
In  rem,  effect  of,  700. 

ARRIVAL, 

Custom  as  to,  when  ship  has  arrived,  199. 

Master  not  bound  to  notify,  to  consignees  at  port  of  discharge,  465, 

But  must  not  mislead  consignees,  465. 

"AS  CUSTOMARY,"  250,  614,  619a. 

"AS  FAST  AS  SHIP  CAN  RECEIVE  AND  DELIVER,"  614,  614a. 
Custom  fixing  rate,  inconsistent,  189. 

[The  references  are  to  the  Sections.] 
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ASSIGNEE.     [&e  Bill  op  Lading  ;  Freight.] 

"  ASSIGNS,"  486. 

ASSORTMENT  OF  CAKGO, 

■RTiere  damaged,  at  destination,  293. 
Shipments  should  be  separated  on  delivery,  462. 
Goods  of  different  kinds  shipped  in  one  built,  462. 
Expenses  of,  Merchant  Shipping  Act,  s.  493  (4). ..475,  478. 

"  AT  ALL  TIMES  OP  TIDE,"  455. 

"AT  SHIP'S  EISK,"  251a. 

AUSTRALIA, 

Sea  Carriage  of  Goods  Act,  1904,  App.  E. 

ADTHORITY, 

Warranty  of,  by  agent,  129. 

AVERAGE.     [See  Genbbal  Average.] 

AVERAGE  ACCUSTOMED, 
Meaning  of,  587. 

AVERAGE  BOND,  442. 


BALES, 

meaning  of,  169. 

BALLAST, 

Duty  and  right  of  shipowner  to  provide,  262. 

Under  time  charter,  262,  App.  B. 
May  bear  freight,  262. 
Charterer's  right  to  ship,  instead  of  cargo,  265. 

BAR-HARBOUR, 

Charterer's  duty  to  complete  loading  outside,  226. 

Cargo  discharged  to  cross  bar,  charterer  not  bound  to  load  cargo  again,  260. 

Discharge  necessary  through  excessive  bunkers,  271. 

Ship  loading  inside,  must  cross  on  highest  tides  if  necessary,  271. 

When  not  safe,  449  et  seq^. 

BARRATRY, 

Meaning,  99,  100. 

Distinction  between  policies  and  contracts  of  carriage,  100. 

BERTH.     [_See  Demueeagb.] 

Who  may  determine,  249,  459,  460. 
Control  of  port  authority,  efEect,  254a. 
Option  of  charterer,  624b,  628. 

BEETH-NOTE, 

Liability  of  maker,  130a. 
"Programme  "  dates,  130a. 

BILL  OF  EXCHANGE, 

EfiEect  of  buyer's,  on  stoppage  in  transit,  527. 
Payment  of  freight  by,  584,  585. 
Effect  on  lien,  665. 

BILL  OF  LADING.     \_See  Indoesbb  of  Bill  op  Lading  ;  Indoesemknt  op 
Bill  op  Lading.] 
Nature  of,  50,  59,  486. 

Form  of,  how  to  be  determined,  53.    Forms,  54. 
Liverpool  Conference,  1882,  biU  of  lading,  App.  A, 
Hamburg  Conference,  1885,  bill  of  lading,  App.  A. 

[The  references  are  to  the  Sec^wns.] 
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BILL  OF   JjADma— continued. 

Mediterranean,  Black  Sea  and  Baltic  steamer  bills  of  lading,  for  grain 

cargoes  and  for  general  produce,  App.  A. 
New  York  Produce  Exchange  bill  of  lading,  App.  A. 
Stamp  on,  55. 
Drawn  in  sets,  55,  502,  503. 
Does  it  conclusively  show  the  contract  ?  56. 

Where  incomplete,  57. 
Relates  back  to  what  has  been  done,  58. 
Failure  to  give,  58,  59. 
Signature  by  master,  59. 
To  whom  to  be  given,  60. 
Contract  with  shipper,  under,  61. 
Transfer  of  contract  contained  in,  62  et  seq. 
Statement  of  cargo  in,  not  conclusive  against  shipowner,  69,  581, 

Although  conclusive  by  the  law  of  the  flag,  69,  206. 

Statement  of  marks  on  cargo,  not  conclusive,  69a. 

Statement  of  order  and  condition  conclusive,  73. 

Agreement  that  statement  in,  shall  be  conclusive,  69b. 

Conclusive  against  person  signing,  unless  caused  by  fraud,  70. 
Misstatement  of  date  by  master,  owner  not  liable,  69a. 
Misdescription  of  goods  in,  72,  729. 
Are  common  law  exceptions  implied  in  1  74. 
Statutory  exemptions  are,  76. 
Exceptions  construed  against  shipowner,  77. 
General  exceptions  do  not  protect  against  negligence,  77. 
Onus  of  proof  as  to  loss  apparently  within  exception,  78. 
Exceptions  do  not  generally  alter  liability  for  unseaworthiness,  79. 
Exceptions  afEected  by  deviation,  287. 

Exceptions  do  not  generally  afiect  liability  to  general  average,  80,  103,  104. 
Effect  of  exceptions  where  general  average  sacrifice  due  to  negligence, 

373a,  373b. 
Exceptions  in,  81  et  seq. 
Liability  for  effects  of  stowage  under,  95. 
Dangerous  goods,  97,  373c. 
Limit  of  time  for  claiming  under,  106. 
Through  bills  of  lading,  106,  108,  470. 
For  passenger's  luggage,  110. 
For  goods  shipped  by  charterer,  151. 

Does  not  alter  the  charter-party  contract,  151j  587. 

Charterer  cannot  alter  destination  after,  151,  268. 

Effect  of,  after  assignment  by  charterer,  152. 
Shipments  by  strangers,  for  whom  does  master  sign  1  153,  154,  155,  156. 

Charter-party  terms  not  preserved  by,  unless  so  expressed,  160. 

"  Other  conditions  as  per  charter-party,"  160,  637,  669. 

Master's  authority  to  give,  where  charter-party  terms  not  preserved, 
161,  161a. 
To  be  signed  by  master,  "  as  required  by  charterer,"  156,  161. 
"  Without  prejudice  to  the  charter-party,"  156,  161. 
Given  by  charterer,  158. 
"  Clean  bills  of  lading,"  meaning,  161. 
Change  of  consignee  in,  after  signature,  485. 

A  symbol  of  the  goods  ;  constructive  transfer  of  possession  by,  486. 
"  Assigns"  in,  means  assigns  of  vbill  of  lading,  486. 
Essentials  of  negotiability  of,  48^. 
"  Order  or  assigns,"  487. 
Indorsement  of,  487. 

Special  verdict  in  Lickbarrow  r.  Mason,  487. 
Shipping  notes,  487,  534. 
Conditional  indorsement,  488. 
Failure  to  accept  accompanying  drafts,  488. 
Mere  possession  of,  does  not  enable  holder  to  convey,  489,  490. 
Differs  from  bill  of  exchange,  489. 
Shipper  without  title  cannot  negotiate,  491. 
Shipment  under  bill  of  lading  to  shipper's  order,  reservation  of  disposal  of 

the  goods,  492—494. 
Shipment  by  agent  who  has  paid  for  goods,  495. 
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BILL  OF   hADlNG— continued. 

Indorsement  obtained  by  fraud,  496. 

Effect  of  transfer  in  passing  the  property,  497. 

Transfer  to  bankers  ;  pledge  or  mortgage  ?  498. 

Intention  the  test,  499. 

EfEect  of  transfer  of,  after  goods  assigned,  500. 

Continues  in  force  as  document  of  title  until  delivery,  501. 

Drawn  in  a  set,  delivery  on  one  "part"  without  notice  of  other  claims,  502, 

Indorsement  of  one  part  to  assignee  sufficient,  503. 

Purchaser  cannot  require  more,  503. 

EfEect  of  Factors  Acts  on  assignment  by,  504,  536. 

Effect  of  assignment  of,  in  defeating  the  right  to  stop  in  transit,  532 — 539. 

Assignment  of  goods  without  bill  of  lading,  effect,  534. 

Liability  for  demurrage  under,  636 — 642. 

Charter-party  liens,  when  preserved  by,  668  et  se^. 

Exceptions  in,  protect  shipowner  against  claims  in  tort,  705. 

BILLS  OF  LADING  ACT,  1855, 
Clauses,  62.     Inaccuracy  of,  500. 
Position  of  shipper  after  indorsement  under,  65. 
"What  property  must  pass,  to  pass  the  contract,  66. 
Effect  of,  as  to  statements  of  quantity  in  bill  of  lading,  70. 
Application  to  through  bill  of  lading,  107. 

Terms  implied  by  custom,  how  affected  by  indorsement  under,  200. 
Liability  for  freight  under,  606. 
Liability  for  demurrage  under,  638,  639. 

BLOCKADE, 

At  port  of  discharge,  may  excuse  charterer,  82. 

Breach  of,  may  be  barratry,  99. 

Eestraint  of  princes,  charter-party  terminated  by  subsequent  blockade  of 

agreed  port  of  discharge,  233. 
Liability  to  capture  by  running,  244. 
Contracts  to  run  a  foreign  blockade  not  illegal,  244,  246. 
Does  not  excuse  non-performance  where  contract  made  with  notice,  246. 

BOATS, 

Kiak  of,  92. 

BOND, 

General  average,  obligation  of  shipowner,  442. 

BOTTOMRY  AND  RESPONDENTIA, 

Power  of  master  to  hypothecate  cargo  for  repairs,  &c.,  310. 

He  must  resort  first  to  ship  and  freight,  310. 

Must  be  prudent  in  interests  of  cargo,  311. 

Hypothecation  must  be  conditional  on  arrival,  312. 

The  property  in  the  goods  does  not  pass,  312. 

Where  part  of  cargo  charged  not  at  risk,  813. 

Hypothecation  for  necessaries,  314. 

Cargo  not  chargeable  before  shipment,  315. 

Master  must  first  communicate  if  possible,  316. 

Law  of  flag,  Italian  law,  211. 
Enforcement  of  bottomry  bonds  in  rem,  317. 
Order  of  priorities,  competition  with  other  liens,  317. 
Cargo  not  resorted  to  till  ship  aud  freight  exhausted,  318. 

Though  bond  does  not  expressly  include  them,  318. 
Prior  charges  on  cargo,  319. 

Shipowner's  liability  to  indemnify  cargo  owner,  320. 
Right  to  deduct  advances  from  freight,  as  against,  598. 
Right  to  sub-freights  under,  599. 

"BREAKAGE  AND  LEAKAGE," 

Does  not  cover  negligence  of  crew,  77,  95. 

Effect  of  exception,  98. 

Does  not  cover  leakage  from  other  goods,  98. 

IThe  references  are  to  the  Sections.'] 
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"  BREAKDOWN  OF  STEAMER," 

Time  charter,  cesser  of  hire  clause,  573. 

BROKEN  STOWAGE,  265. 

BROKER, 

Employment  to  find  cargo  displaces  master's  authority,  42. 
Commission,  121. 

Not  dependent  on  freight  being  earned,  121. 

When  earned,  usage,  121. 

Several  brokers  employed,  121. 

Effect  of  clause  in  charter-party,  122. 

Payable  to  charterer,  122. 

Jurisdiction  of  County  Court  in  Admiralty,  122,  695. 
Responsibility  to  shipowner,  121. 
Undertaking  by,  to  procure  a  ship,  121. 
Cannot  vary  a  charter-party,  126. 
Liability  under  berth-note,  130a. 
Custom  as  to  insurance,  right  of  set-off,  189. 
Custom  as  to  produce,  selling  own  goods,  190. 
Custom  as  to  liability  of,  196. 

BUNKER  COALS, 

What  quantity  may  shipowner  carry  ?  271. 

BYE-LAW  POWERS, 

Harbours  Clauses  Act,  1847  ;  lumpers,  464. 

CABINS, 

Charterer  not  bound,  or  entitled,  to  put  cargo  in,  262. 
Nor  to  require  owner  to  carry  passengers  in,  262. 

CANAL, 

Liability  of  carriers  by,  3 

CANCELLATION  OF  CHARTER-PARTY, 

For  not  sailing  or  arriving  by  agreed  date,  149,  219 — 221. 

Effect  of  exceptions,  149. 

For  not  being  "  ready  to  load,"  221. 

Ship  should  proceed  notwithstanding  charterer's  right,  222. 

Where  delay  frustrates  adventure,  231,  232,  233. 

"  In  case  of  war,"  236. 

On  "  non-arrival  "  of  another  vessel,  236. 

By  performance  becoming  Illegal,  237,  238. 

Effect  of  war  by  nation  to  which  one  party  belongs,  237  et  se^. 

Acts  of  foreign  governments,  238,  247. 

Voyage  partly  performed,  240. 

Temporary  restraint  of  voyage,  242. 

CAPACITY, 

Statement  of  ship's,  when  material,  141. 

Guarantee  of,  fresh  water  draught,  141a. 

Verbal  representation,  collateral  warranty,  141,  141a. 

Dead  weight  of  specified  cargo,  141a. 

"  Say  about  1,100  tons,"  meaning,  142. 

CAPTURE, 

For  smuggling  by  master,  99. 

Capture  followed  by  re-capture  or  liberation  does  not  necessarily  terminate 

contract,  242. 
Salvage  upon  re-capture,  332. 
Whole  freight  payable  on  captured  goods,  556. 

On  goods  unloaded  after  a  re-capture,  556,  560. 

CARGO.     [&eDECK-CARO0.J 

Declaration  of  value,  Merchant  Shipping  Act,  24. 

Railway  and  Canal  TraiSc  Act,  1854. ..29. 
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CAEGO — continued. 

Owner  of,  liability  on  contract,  61. 

may  sue  for  wrongful  damage  apart  from  contract,  67,  702. 
may  claim  goods  shipped  in  fraud  of  him,  67,  483,  652. 
Statement  of,  in  bill  of  lading,  effect,  69,  70,  71,  152,  581. 
Quality  marks  on,  69a. 

Misdescription  of  goods  in  biU  of  lading,  72,  729. 

When  is  charterer  excused  from  loading,  136  et  seq.,ni,  177, 219,  221, 230, 232. 
Full  and  complete  cargo,  custom,  169,  182,  196,  265,  266. 
Delivery  of  outward  cargo  not  a  condition  of  loading  return,  175. 
Cargo  must  be  ready  at  the  loading  place,  252,  257,  617. 
Specific  cargo,  141a,  254,  256. 
Exceptions  as  to,  257b. 

Charterer  not  generally  excused  by  impossibility,  255. 
Exceptions  as  to  loading,  257 — 259. 

Obligation  to  complete  loading  though  part  destroyed,  259. 
Quantity  to  be  loaded,  261,  262. 
"  Say  about  1,100  tons,"  261. 
"  Merchandize,"  "  produce,"  263,  264. 
Measure  of  damages  for  short  loading,  263,  711,  720,  721. 
"  Full  and  complete  cargo,"  broken  stowage,  265,  266. 

Frozen  cargo,  265. 
Customary  modes  of  preparing,  266. 
Cost  of  preparing,  267. 
Eelanding  after  loading,  58,  268,  269. 
Ship  must  take  a  full  cargo,  271. 
Short  cargo  through  unskilful  stowage,  271. 
Unsafe  goods,  277  et  seq. 

No  contribution  to  jettison  of  dangerous  goods  Improperly  shipped,  366, 373b. 
Statutes  as  to  dangerous  goods,  280.     Duty  to  declare,  280. 
Stowage  of  cargo  on  deck,  281. 
Statutes  as  to  timber  cargoes,  282. 
Statutes  as  to  grain  in  bulk,  283. 

Duty  to  prevent  damage  to  cargo  from  spreading,  291,  293. 
Assortment  of  damaged  cargo,  293. 
Expenses  of  preserving  cargo,  295,  296. 
Sale  of  damaged  cargo  by  master,  297  et  seq. 
Improper  sale  of,  by  master,  800,  301. 
Transhipment  of,  304—306. 
Hypothecation  of,  for  repairs,  &c.,  310  et  seq. 
Shipowner's  liability  for  proceeds  of  sale  ;  and  to  indemnify,  320. 
liability  of  cargo  for  life-salvage,  330. 
Contribution  by,  to  pilotage  and  towage  in  some  cases,  341. 
Contribution  to  salvage  by,  350 — 354. 
LiabiUty  of  cargo  to  expenses  of  removing  wreck,  359,  360. 
Sacrifices  of  cargo.     [See  Gbneeal  Average.] 
Expenses  of  discharging  cargo  at  port  of  refuge,  408,  409,  411. 
Expenses  of  reloading  cargo  at  port  of  refuge,  410,  412. 
Expenses  of  warehousing  cargo  at  port  of  refuge,  413. 
Valuation  of  cargo  for  purposes  of  contribution,  419. 
Where  freight  has  been  paid  in  advance,  440. 
Assortment  of  goods  shipped  in  bulk,  462,  469a. 
Delivery  of  different  portions  of,  similarly  marked,  469a. 
Undivided  portions  of  bulk  grain,  469a. 
Mixture  of  different  portions  of,  loss  of  identity,  505. 

Consignees  tenants  in  common,  505. 
What  cargo  must  be  delivered  to  entitle  to  lump  freight  ?  550. 
Liability  of  cargo  to  be  arrested  in  action  in  rem  against  freight,  601. 
Eemedy  in  rem  against,  under  County  Courts  Act,  1869. ..694. 
Collision,  both  ships  to  blame  ;  claim  for  half  the  loss,  704. 
Substituted,  freight  upon,  reduces  damage,  721. 
Damages  for  delay  in  delivering,  724 — 727. 
deterioration,  725. 
deprivation,  728. 

CAEEIEE  OF  GOODS, 

Liability  at  common  law,  2  et  seq. 

[_The  references  are  to  the  Sections.'] 
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CAEEIER  OF   GOODS— continued. 
Meaning  of  common  carrier,  4. 
Insurance  of  goods  by,  105. 
Liability  after  warehousing,  472 — 475. 
When  agent  for  buyer,  to  defeat  stoppage  in  transit,  513. 

CAKRIERS  ACT,  1830.. .29. 

Application  to  bill  of  lading,  76. 

CATTLE.    [;See  Animals.] 

CAUSA  CAUSAiYS;    CAUSA  PBOXIMA,  88. 
Rules  of  construction  as  to  causes,  89. 
Co-operating  causes,  onus  of  proof,  78. 

CAUSES  BEYOND  CONTROL,  258a. 

CESSER  CLAUSE.     [See  Freight  ;  Dbmdebagb.] 
In  charter  by  agent,  128. 

Where  apparent  agent  is  really  principal,  liability  continues,  128. 
Not  incorporated  in  bill  of  lading  by  "  other  conditions,  &c.,"  160,  651. 
Charterer  may  remain  liable  as  bill  of  lading  holder,  607,  651. 
Liability  for  freight  payable  before  cargo  loaded,  607. 
Ambiguity  of,  645  ;  construed  by  reference  to  other  remedies  given,  645, 

647. 
Efiect  of  clause  as  to  demurrage  at  port  of  loading,  646,  647,  649. 
Effect  of  clause  as  to  detention  at  port  of  lading,  648,  649. 
Default  of  charterer  at  port  of  call,  650. 

CESSER  OF  HIRE  CLAUSES,  573. 

CHARTER-PARTY, 

Liability  of  shipowner  at  common  law,  5. 

Objects  of  the  contract,  33. 

Performance  not  specifically  enforced,  39. 

Owners  must  not  use  ship  inconsistently  with  ;  injunction,  39. 

Sometimes  not  a  contract  of  carriage,  112,  113. 

Transfer  of  possession  under,  114,  115,  116. 

Government  charters,  115. 

Chaiter  to  master,  116. 

Three  clauses  of  charter-party,  117  ;  forms  of,  118  ;  time  charter,  App.  B. 

Effect  of  seal,  119. 

Stamp  on,  l^O. 

Effected  through  shipbroker,  121. 

Clause  as  to  broker's  commission,  122. 

Consignment  of  ship  under,  123. 

Agency  in  making,  125. 

Charterer's  agent  cannot  alter,  126. 

Made  by  agent  for  undisclosed  principal,  127. 

for  a  principal,  128. 
Where  agent's  liability  to  cease  on  cargo  being  shipped,  128, 
Warranty  of  authority  to  make,  129. 
Personal  liability  of  agent,  130. 

By  custom,  failure  to  name  principal  in  reasonable  time,  131. 
Representations  in,  133 — 136. 

Representation  amounting  to  promise  generally  a  condition  precedent, 
136. 

Existence  of  ship — implied  condition,  136. 

Statement  of  nationality,  138. 

Description,  steamship,  139. 

Statement  of  class — relates  to  time  of  chartering,  140. 
of  capacity,  141,  141a. 
of  vessel's  position,  143. 
"  Tight,  staunch  and  strong,  &c.,"  144. 
Warranty  of  seaworthiness  on  sailing  with  cargo,  144. 
Fitness  for  cargo,  condition  precedent,  145. 

\_The  references  are  to  the  Sections.] 
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CUAB.TEB,-VAS,T:Y— continued. 

Time  charter,  when  must  ship  be  fit  ?  146. 
Duiation  of,  uncompleted  voyage,  14:6a. 
Option  as  to  place  of  re-delivery,  146a. 
Owner's  right  to  withdraw  for  failure  to  pay  hire,  146b. 
Waiver  of  the  right,  146b. 
Demand  of  hire  not  necessary,  146b. 
Absolute  character  of  contract  in,  147. 
When  do  exceptions  apply  1  148,  251a. 
Eight  to  cancel,  for  non-arrival  by  agreed  date,  149,  221. 
Do  exceptions  apply  to  charterer's  undertakings?  150. 
Exceptions  do  not  qualify  freight  clause,  150,  586a. 
Bill  of  lading  given  for  goods  shipped  under,  151, 152. 
Effect  when  not  authorized  by  shipowner,  152. 
Master  signing  bills  of  lading,  liability  of  charterer,  153. 
Liability  of  owner,  154,  155,  156,  157. 

Charterer's  right  to  freights  under  bills  of  lading  to  shippers,  155,  158. 
Effect  of  clause  "  master  to  sign  bills  of  lading,  &c.,"  156,  161,  161a. 
Terms  of,  not  preserved  in  bills  of  lading  unless  so  expressed,  160. 
"  Without  prejudice  to  the  charter-party,"  156,  161. 
Charterer's  liability  where  master  gives  bill  of  lading  inconsistent  with 
charter,  161b. 
Indemnity  by  charterer,  161b. 
Sub-charters,  161,  162. 

Delivery  of  outward  cargo,  not  a  condition  of  loading,  175. 
Time  fixed  for  sailing  to  or  arriving  at  loading  port,  condition  precedent, 

219,  221. 
Meaning  of  "  ready  to  load,"  221. 

Loading  port  to  be  named  before  sailing  and  without  delay,  224. 
"  So  near  thereto  as  she  can  safely  get,"  196,  225,  226,  453 — 458,  628. 
Does  shipowner  undertake  to  bring  ship  to  loading  port  ?  227,  228. 
Joint  inability  to  load,  229. 

Delay  in  proceeding  does  not  excuse  loading,  219,  230. 
Unless  adventure  frustrated,  231,  232. 
Shipowner  discharged  if  performance  impossible  within  a  reasonable  time 

owing  to  accepted  perils,  233. 
Series  of  voyages,  234. 
Express  agreements  for  cancellation,  236. 
Effect  of  performance  becoming  illegal — war,  237 — 240. 
Foreign  law,  238,  247. 

Loading  under  charter-party,  manner  and  time,  249  et  seq. 
Charterer  must  have  cargo  ready,  252. 
Usual  storing  places,  252. 
Keadiness  in  turn,  254a. 
Exceptions  excusing  delay  in  loading,  257 — 258c. 

Excusing  delay  in  having  cargo  ready  to  load,  257a. 
Charterer's  particular  cargo,  257b. 
Frost,  accidents,  257.     Civil  commotion,  258. 

Political  disturbances ;  strikes  ;  detention  by  railways  ;  causes  beyond 
control,  258. 
"  Full  and  complete  cargo,"  261,  265. 
What  spaces  to  be  loaded,  262. 
Agreements  for  part  of  ship,  262a. 
What  goods  ?  263. 
Eight  to  have  cargo  relanded,  268. 
Time  charters,  hire  under,  570 — 573.     Form  of,  App.  B. 
Transfers  of  charters,  607,  676. 

[See  Dbmurbagb  ;  Febight  ;  LlBN.] 

CITY  OF  LONDON  COUET, 
Jurisdiction  in  rem,  692. 

CIVIL  COMMOTION, 

Exception  in  charter  of,  onus  of  proof,  258. 

CLASS, 

Representation  as  to,  material,  140. 
Eelates  to  time  of  contract,  140. 

[_The  references  are  to  the  Sections.] 
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"  CLEAN  BILLS  OF  LADING,"  161. 

CLEARANCE, 

Shipowner's  duty  to  effect,  284 
Meaning  of,  284. 

COAL, 

Voyage  in  stages,  19b,  79. 

Unseaworthiness  by  insufficiency  of,  79,  384,  385. 
Contribution  for  coal  used  in  working  off  a  strand,  383,  386. 
Charterer's  obligation  under  time  charter,  App.  -B. 
Duty  of  master  under  time  charter,  App.  B. 
Responsibility  of  owner  for  his  neglect,  144,  App.  B. 

Master  cannot  pledge  owner's  credit  for  charterer's  coal,  App.  B. 
Excessive  bunker  coal,  271. 

COCKROACHES, 

Damage  by,  not  a  "  peril  of  the  sea,"  36. 

COLLATERAL  AGREEMENT,  141,  141a,  164. 

COLLIERY, 

Usages  as  to  turn,  620. 

COLLIERY  GUARANTEE, 

Relation  to  charter-party,  258c,  627a,  648. 

Exceptions  under,  258c. 

"  Colliery  working  days,"  258c. 

Usual  form  at  Grimsby,  258c. 

Commencement  of  lay  days  under,  627a. 

COLXilSION, 

Not  excepted  by  "  accideiits  of  the  sea,"  when  negligent,  77,  85,  87,  88. 

Where  both  vessels  belong  to  same  owner,  77,  93,  101. 

Exception  of,  93  ;  meaning  of,  573,  692. 

Effect  of  Harter  Act  on  liability  for,  lOSf. 

Jurisdiction  of  County  Courts,  in  cases  of,  692. 

Claim  for,  by  assignees  of  bill  of  lading,  702. 

Claim  on  behalf  of  underwriters,  702. 

Accidental,  incidence  of  loss,  703. 

Both  ships  to  blame  ;  claim  in  respect  of  cargo  ;  half  damages,  704. 

Effect  of  limitation  of  liability,  704.    Adjustment  between  ships,  704. 
Claim  against  carrier  not  affected  by  right  against  other  ship,  705. 
Exceptions  protect  carrier  against  claims  in  tort,  705. 
Cargo  owners  have  a  maritime  lien  on  colliding  ship,  706. 
Proceedings  in  rem,  706. 

Must  owner  be  personally  liable,  707. 

Foreign  ship,  jurisdiction  over,  708. 

Liability,  how  determined,  709. 
In  British  waters,  foreign  ship  must  observe  the  regulations  for  preventing 

collisions  ;  M.  S.  Act,  1862,  s.  57... 709. 
In  foreign  jurisdiction,  rule  as  to  liability,  710. 
Damages  for  loss  of  charter-party  ;  loss  of  market  by  delay,  728. 

COMMISSION, 

Shipbroker's,  121  ;  several  brokers,  121. 

Clause  in  charter-party,  122  ;  who  may  enforce,  122. 

When  ship  lost,  122. 

CONCLUSIYB  EVIDENCE, 

Bill  of  lading  clause,  as  to  quantity,  69b,  161b. 
Charter-party  clause,  when  part  of  bill  of  lading,  160. 

CONDITION, 

Representation,  when  a,  136,  144,  145. 

Interdependence  of  contract  terms.  Hi  et  seg[. 

Waiver  of,  177  ;  failure  of,  attributable  to  party  relying  on,  178. 

CONFLICT  OF  LAW.    [See  Foreign  Law.] 

[y/ie  references  are  to  the  Sections.] 
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CONSIGNEE.    [See  Indorsee  op  Bill  op  Lading.] 
When  a  party  to  the  contract,  61. 
Bills  of  Lading  Act,  1855... 62. 
Liability  for  general  average,  Hi. 
Not  entitled  to  notice  of  arrival,  465. 
Default  of,  in  receiving  cargo,  466,  474. 
Liability  for  landing  expenses,  466. 
Eefusal  of  goods  by,  473. 
Effect  of  M.  S.  Act,  475—482. 
Change  of,  485. 

Advances  by,  to  shipper.  Factors  Act,  1824, ..504. 
Liability  for  freight,  603—606. 
Liability  for  demurrage,  636 — 639. 
Forcible  taking  by,  trespass,  652. 
Effect  of  charter  liens,  as  against,  668 — 675. 
Action  in  rem  by,  A.  G.  Act,  1861. ..690. 

CONSIGNMENT  OF  SHIP, 

Charterer  may  sue  on  agreement  for,  123. 
Eight  to  procure  homeward  freight,  123. 
Custom  as  to  procuring  freight,  123,  195. 
Collection  of  freight,  124. 

Failure  to  consign  ship  to  charterer's   agents,  charterer  not  liable  for 
consequent  demurrage,  612. 

CONSIGNOR.    [See  Shipper  ;  Forwarding-  Agent.] 

CONSTRUCTION  OF  THE  CONTRACT, 
Effect  of  representations  in,  133 — 137. 
Intention  to  be  arrived  at,  164. 
Document  not  to  be  altered  by  parol,  164. 
Ambiguous  or  indefinite  words,  probable  meaning,  165  ;  emsdemgeneriSyWo, 

258. 
Construction  is  for  the  Court,  166. 
Technical  expressions  for  jury,  166,  168. 
Evidence  where  terms  ambiguous  or  indefinite,  167. 
Previous  course  of  business,  167. 
Ordinary  meanings  of  words  taken,  168. 
Special  trade  meanings,  169. 
Geographical  terms,  169. 

Presumption  in  favour  of  special  meaning,  170. 
Opinions  as  to  meaning  irrelevant,  171,  188. 
Contra  'proferentem,  172 — 177. 
Effect  to  be  given  to  the  whole  document,  173. 
Inapplicable  printed  clauses,  173. 
Greater  effect  of  written  clauses,  173. 
Conditions  precedent,  174 — 176. 
Not  available  after  part  performance,  177. 
Nor  if  failure  due  to  party  relying  on  the  condition,  178. 
Implied  terms,  179 — 182.    Overridden  by  custom,  183. 
Meaning  of  "  reasonable  time,"  180. 
Trade  practices,  effect  of,  181. 
Trade  customs,  183  et  seq. 

Opinions  of  business  men,  when  relevant,  188,  193, 194. 
Application  of  foreign  law,  202  et  seq. 

CONTRABAND, 

Fear  of  seizure,  restraint  of  princes,  82. 

Discharging  short  of  destination,  82,  293. 

Meaning  of,  244. 

Contract  to  carry,  in  foreign  war,  not  illegal,  245. 

Freight  on,  not  allowed  to  neutral  ship,  as  against  captors,  556. 


CONVOY, 

Sailing  with  convoy,  284. 
Demurrage  waiting  for  convoy,  635. 


[The  references  are  to  the  Sections.l 

3  T  2 


1012  INDEX. 

CO-OWNBES.    [See  Part  Owneks.] 

COSTS, 

Added  to  shipowner's  statutory  liability,  27. 

In  actions  by  third  persons,  when  recoverable  as  damages,  731. 

Extra  costs  of  defence,  as  between  solicitor  and  client,  731. 

COUNTY  COURTS, 

Admiralty  juxisdiotion  over  contracts  of  carriage,  &c.,  692  et  seq. 
[See  In  Ebm.] 

COURSE  OF  BUSINESS, 
Evidence  of,  167. 

CREW, 

Competent,  condition  of  seaworthiness,  18. 

Thefts  by,  77,  94. 

Their  efEects  do  not  contribute  in  general  average,  420. 

CUSTOM-HOaSB, 

Contract  is  with  reference  to  regulations  of,  207. 

Effect  of  contract  contrary  to  regulations  of  foreign,  216 

Clearance  at,  284. 

Entry  at,  by  shipowner,  475. 

GoO(&  in  transit  while  in,  517. 

Delays  at,  612,  630. 

CUSTOM  OF  TRADE, 

Customary  meanings  of  words,  &c.,  169 — 171. 
Distinction  of  trade  practices,  181,  182,  186, 
Custom  may  add  a  term  to  contract,  183. 

Overriding  term  implied  by  law,  183. 

Practice  of  single  merchant  insufficient,  183. 

May  bind  persons  ignorant  of  it,  184. 

Employment  of  agent  in  a  general  market,  184. 

Must  be  known  outside  trade  to  bind  persons  ignorant,185. 
To  annex  term,  must  be  definite  and  uniform,  186. 

Unless  some  implied  term  is  necessary,  187. 

Opinions  of  business  men,  188,  193,  194. 
As  to  broker's  commission,  121,  123. 
Meaning  of,  "  by  telegraphic  authority,"  129. 
As  to  disclosure  of  principal,  181,  196. 
Must  be  reasonable,  189,  190,  614. 

Customs  limiting  rate  of  discharge,  189. 

Requiring  merchant  to  pay  for  weighing,  189. 

Lloyds,  set-ofE  of  premiums,  189. 

London  tallow  market,  190. 

Warehousemen,  general  lien,  190. 

Shipbrokers  introducing,  190. 

London  corn  trade,  limiting  right  to  reject,  190. 
Universal  custom,  invalid  if  in  conflict  with  law,  191,  586. 
Establishing  lien,  192. 
Judicial  recognition  of,  192. 
Deductions  new  for  old,  192,  423. 
Must  relate  to  the  subject  of  the  contract,  195. 
Must  be  consistent  with  contract,  196,  458,  463,  466. 
As  to  place  of  discharge,  196,  458,  460,  463. 
payment  of  freight,  196,  584. 
stowage  on  deck,  281. 
negotiability  of  documents,  194,  487. 
Custom  at  Gloucester  as  to  discharge,  196,  628. 

London  (Victoria  Docks),  461,  468  ;  (lighters),  462. 
Local  customs,  effect  on  outside  contracts,  197  et  seq.,  462. 
Local  customs,  effect  on  transferees,  200. 
Foreign  usage,  207. 

Custom  of  whalers  to  render  assistance  without  salvage,  335. 
Excusing  personal  delivery,  468. 
Measurement  of  cargo  for  freight,  189,  579. 

[The  references  are  to  the  Sections.'} 
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DAMAGES,  MEASURE  OF, 

For  improperly  breaking  up  voyage,  561. 

For  detention  beyond  demurrage  days,  609. 

On  failure  to  ship  goods,  711. 

General  principles,  712. 

Hadley  v.  Baxendale,  713. 

"  In  the  usual  course  of  things  ;  "  illustrations,  714. 

Loss  of  profits  through  delay  in  delivery  by  carrier  ;  and  by  vendor,  714. 

Notice  of  special  circumstances  ;  illustrations,  715. 

Loss  of  profits,  &c.  by  vendee,  715. 

Mere  knowledge  of  special  circumstances  not  always  sufficient,  716. 

Home  V.  Midland  Eail.  Co.,  716. 

Does  the  rule  in  Hadley  v.  Baxendale  express  the  whole  limitation  as  to 

remoteness?  717. 
The  plaintiff  must  not  aggravate  the  loss,  718. 
Unnecessary  detention  of  ship  by  shipowner,  718. 
Substitution  of  another  ship  by  freighter  must  be  prudent,  718. 
The  plaintiff  must  mitigate  the  loss  where  he  can,  719.     Expenses  of,  719. 
Goods  left  behind  at  port  of  loading,  719. 

Shipowner  must  seek  other  cargo  on  charterer's  failure  to  load,  720. 
Freight  earned  on  substituted  cargo  to  be  taken  into  account,  721. 
Not  so  collateral  benefits  to  shipowner,  721. 
Penalty  clause  in  charter,  722. 
On  failure  to  supply  ship,  or  to  take  in  goods  ;  extra  cost  of  shipping,  723. 

Extra  cost  of  procuring  cargo  owing  to  delay,  723. 

Where  charterer  engages  a  larger  ship  in  substitution,  129,  723. 

Where  no  other  ship  available,  723. 
For  delay  in  carrying  and  delivering,  724. 

Loss  of  the  use  of  the  goods  ;  special  use,  724.    Samples,  724. 

Deterioration  and  wasting  of  the  goods  by  delay,  725. 

Loss  of  market  value  by  delay,  726,  728. 
Failure  to  deliver  ;  value  estimated  at  destination,  727. 

Where  no  market  at  the  destination,  727.    Deduction  of  freight,  566, 
727. 

Wrongful  sale  at  port  of  refuge,  727. 
Wrongful  deprivation  ;  special  value,  728. 

Losses  by  collision,  728.    Liability  to  general  average  contribution,  728. 
Efiect  of  misdescription  of  goods  in  bill  of  lading,  729. 
Effect  of  rights  against  third  persons,  730.    Insurances,  730. 
Liability  for  goods  entitles  plaintiff  to  sue,  730. 
Costs  incurred  in  actions  by  strangers  consequent  upon  breach,.  731, 
as  between  solicitor  and  client,  731. 

DANGEEOUS  GOODS.     [^See  Cabgo.] 

"DANGERS  AND  ACCIDENTS  OF  THE  SEAS,  &C.," 
Humidity  of  ship,  13. 
Effect  of  exception,  84. 
The  sources  of  danger,  85. 
Dangers  not  peculiar  to  the  sea,  86. 

Arrest  of  goods  as  contraband  or  under  bottomry  bond,  not,  86. 
Must  be  beyond  human  foresight  and  resistance,  87. 
Co-operation  of  causes  not  sea  perils,  88. 
Distinction  from  insurance  cases,  89. 
Spread  of  sea-damage  in  cargo,  90. 
Ship  in  dock,  91. 

"  During  the  navigation,"  91,  101. 
"  Save  risk  of  boats,"  92. 
Under  Harter  Act,  103g. 
Temporary  impediment,  does  not  excuse  performance,  225. 

DATS, 

"Working  days,"  197,  613. 

"  CoUiery  working  days,"  258c. 

Part  of  a  day  reckoned  as  a  whole,  571a,  631. 

Prim§.  facie  calendar  days,  571a,  631. 


\_The  references  are  to  the  Sections.'] 
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DAYS — continued . 
Meaning  of,  613. 
"  Kunning  days,"  613,  629. 
"  Surf  days,"  196. 

"  Weather  working  days,"  196,  613^  631. 
"  Working  day  of  24  hours,"  613. 

DEAD  FREIGHT, 

Liability  for,  where  loading  prevented  by  want  of  water,  226. 

Calculation  of,  263. 

No  lien  for,  at  common  law,  658. 

Meaning  of  ;  express  lien  for,  666. 

When  binding  on  assignees  of  bill  of  lading,  671. 

"  DEAD  WEIGHT  CAPACITY,"  141a,  583a. 

DECK-CARGO, 

Responsibility  for  cargo  improperly  on  deck,  16. 

Warranty  of  seaworthiness  in  relation  to,  19. 

Implied  term  in  bill  of  lading  to  carry  below  deck,  56. 

"  At  merchant's  risk,"  general  average  contribution,  80. 

Usage  as  to,  182. 

Charterer  not  entitled  to  carry  goods  on  deck,  262. 

Stowage  on  deck,  when  allowable,  281.     Deck-houses,  281. 

Statute  as  to  timber  cargoes,  282. 

Jettison  of,  when  a  general  average  sacrifice,  370,  379 — 381. 

York-Antwerp  Rules  as  to,  379,  App.  C. 

Contributes  to  general  average,  420. 

"  DEFAULT," 

does  not  cover  crime,  94,  101. 

"  DEFECTS," 

in  machinery,  79,  102a,  103c. 

DELAY.     [See  Deviation  ;  Dbmubrage.] 
To  avoid  enemies,  11. 
Deterioration  of  goods  by,  13,  16,  89,  725. 
In  reaching  port  of  loading,  144 — 149,  218  et  seq. 
In  being  ready  at  port  of  loading,  145,  146,  221. 
Frustration  of  adventure  by,  231 — 233. 
In  having  cargo  ready,  252. 
Knovu  sources  of,  254. 
In  proceeding  on  voyage,  284,  &c. 
Justifiable  to  avoid  danger,  289. 
At  port  of  call  to  preserve  cargo,  291,  293. 
Master  may  delay  reasonably  before  abandoning  voyage,  309. 
In  taking  delivery,  expenses,  466. 
Damages  for,  724—726. 
Loss  of  market  value  when  not  allowed,  726. 

DELIVERY  BY  SHIPOWNER.     [&e  Dischakgb  of  Caego.] 
Where  goods  wrongfully  shipped,  67,  483. 
Effect  of,  at  port  of  refuge,  307,  557—561. 
Manner  of,  461.    "  From  the  ship's  tackles,"  461. 
Generally  delivery  at  ship's  side  sufficient,  462.     Into  lighters,  liability  of 

shipowner,  462. 
"  Alongside,"  463. 

Obligation  to  take  "immediately,"  "  directly,''  &c.,  466,  479. 
Where  consignee  fails  to  appear,  expenses,  466. 
Generally  there  must  be  personal  delivery  to  consignee,  467. 
Usage  as  to  delivery,  Victoria  Docks,  London,  468. 

Delivery  to  ha*bour  porters,  Dundee,  468  ;  to  master  porter,  Liverpool,  468. 
Delivery  must  be  to  the  right  claimant,  469.  And  of  the  right  goods,  469a, 
Undivided  portions  of  bulk  grain,  469a. 

Delivery  to  named  consignee,  without  bill  of  lading,  469,  485. 
Delivery  to  holder  of  bill  of  lading  without  notice  of  other  claims,  469, 502. 
Delivery  to  another  carrier  •  duty  to  forward,  470. 

[TAe  references  are  to  the  Sections.] 
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DELIVERY  BY  SHIPOWNER— coki;i»««(?. 

Liability  of  shipowners  when  consignee  fails  to  take  delivery,  471  473  474 

Distinction  between  liability  for  safety  and  for  right  delivery  47l'.       ' 

Liability  after  warehousing,  472,  480,  481. 

Where  consignee  refuses  or  fails  to  take  dehvery,  473. 

Power  to  land  and  warehouse  :  Merchant  Shipping  Act,  1862,  s.  67. ..475— 

Position  of  warehouseman  as  to  delivery,  482. 

Delivery  under  contract,  subject  to  superior  claims,  483. 

To  vendor  who  stops  goods  in  transit,  483. 

Eight  of  unpaid  vendor  to,  483,  506. 

Where  no  bill  of  lading  ;  shipper's  directions,  484. 

Instructions  of  consignee,  484. 

Shipper  may  alter  instructions,  485. 

Unless  bill  of  lading  taken  and  transferred,  486. 
Effect  on  stoppage  in  transitu,  514  et  seq. 
Freight  due  upon,  544 — 546,  551. 
Implied  contract  arising  from,  603 — 605. 
Joint  operation,  616. 

1  for  failure  to  deliver,  727 — 729. 


DELIVERY  ORDER, 

Symbol  of  the  goods,  501. 

A  document  of  title  under  Factors  Act,  504. 

Effect  of  order  to  buyer  upon  right  to  stop,  510,  517. 

by  buyer  in  defeating  right  to  stop,  534. 

DELIVERY  TO  SHIPOWNER.     \_See  LoADllSfG.] 
What  is  sufficient,  68,  251. 

DEMURRAGE, 

Principle  of  joint  inability,  228,  229,  616. 

"  Colliery  working  days, "  258c. 

The  undertaking  as  to  time  of  loading  or  discharge  is  by  the  freighter,  608. 

Qualification  by  general  exceptions,  150. 
Meaning  of  "  demurrage,"  609,  648. 

Damages  for  detention  beyond  demurrage  days,  how  calculated,  609. 
Where  time  for  loading  or  unloading  is  fixed,  charterer's  obligation  is 
absolute,  611. 

Immaterial  that  shipowner  cannot  put  cargo  out,  unless  he  is  in 
default,  611. 

Defaults  of  shipowner  ;  refusal  to  deliver  properly  ;  failure  to  address 
the  charterer's  agents,  612,  644. 

Insufficient  men  ;  overtime,  612. 

Delay  in  getting  papers,  612,  630.    Quarantine,  612. 

Shipowner  must  take  all  reasonable  steps  to  get  work  done,  612a. 

Strike  of  shipowner's  labourers,  612a. 
Meaning  of  "  days,"  "running  days,"  "  working  days,"  "holidays,''  "per 

day,"  "  per  hour,"  613,  629,  631. 
"  Weather  working  days,"  196,  613. 
Calculation  with  reference  to  cargo,  614. 
"Usual  despatch,"  "  usual  and  customary  time,"  614. 
"  Usual  and  customary  manner,"  "  as  fast  as  ship  can  deliver,"  614a. 
Where  no  time  fixed  ;  meaning  of  reasonable  time,  615. 
Notice  to  charterer  of  arrival  at  port  of  loading  required  ;  not  so  at  port  of 

discharge,  249,  465,  621. 
Cargo  must  be  ready  at  the  loading  place,  252 — 254a,  617. 

Exceptions,  257— 258a. 

Do  not  generally  apply  to  time  on  demurrage,  258b. 
Ship  should  wait  for  cargo  throughout  demurrage  days,  270,  720. 
No  claim  for  subsequent  delay  after  failure  to  load,  270,  718. 
Part  day  counted,  571a,  631. 
Must  appliances  for  taking  cargo  to  or  from  alongside  be  ready  ?  618. 

Reasonable  diligence  usually  sufficient,  619. 
Where  controlled  by  port  authority,  619a.     Railway  trucks,  619a. 
"  In  regular  turn  " — usage,  620. 
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DEM  U'RUAGE— continued. 

If  ship  not  ready  for  her  turn  charterer  not  liable,  620. 

Loss  of  turn  by  charterer's  fault,  subsequent  detention  by  weather,  620. 

WJien  do  t/ie  lay  days  commence  ?  621 — 629. 

Where  must  the  ship  be  lying  ?  623. 

Where  wharf  named,  624. 

Where  dock  named,  625. 

Where  place  of  wide  extent  named,  625a. 

Effect  of  right  to  select  berth  or  dock,  625b. 

Charterer  does  not  generally  undertake  that  ship  shall  get  to  the 
agreed  place  without  delay,  625. 

Agreement  for  "  ready  quay  berth,"  627. 

Delay  in  getting  to  usual  place  due  to  charterer's  business,  627,  628. 

Where  lay  days  not  fixed,  ship  must  be  in  agreed,  or  in  a  usual  berth, 
628. 

Is  freighter  liable  for  delay  caused  by  his  choice  of  berth  or  dock ! 
625a,  625b,  628. 

Effect  of  "  so  near  thereto,  &c."  in  determining  the  commencement  of 
lay  days,  629. 
Where  ship  is  lightened  ;  do  lay  days  run  continuously  ? — custom,  629. 
Detention  after  loading  completed,  charterer  not  liable,  630. 
Delay  in  obtaining  clearances,  630. 

Detention  for  dues  payable  by  charterer ;  not  demurrage,  630,  718. 
Ship  frozen  up  owing  to  charterer's  delay,  630. 
Loading  and  discharging  at  fixed  rate  ;  separate  operations,  632. 
Liberty  to  average  time,  632. 
Despatch  money  "  per  hour,"  how  calculated,  633. 
Construction  of  demurrage  clauses,  634,  635. 
Waiting  for  convoy,  635. 
Holidays,  work  done  on,  613a. 
LiaMlity  fm;  under  iills  of  lading,  636 — 642. 
When  are  charter  terms  as  to,  incorporated  in  bill  of  lading  ?  637, 
When  is  bill  of  lading  holder  liable  for  demurrage  at  port  of  loading  ?  637. 
Shipper  primarily  liable  ;  grucere,  not  after  assignment  of  bill  of  lading,  638. 
Liability  of  consignees  or  indorsees,  639.    Agents,  639. 
Delivery  of  cargo  sufficient  to  bind  promise  to  pay,  639. 
Where  several  bills  of  lading,  each  with  demurrage  clause,  640. 

Detention  through  non-removal  of  goods  lying  above,  640. 

Distinction  between  shipments  in  a  general  ship,  and  under  a  charter, 
641,  642. 

Is  each  biU  of  lading  holder  liable  though  demurrage  paid  by  others  1 
642. 
Master's  right  to  sue  for,  643. 

Charterer  responsible  for  demurrage  under  charter-party,  644. 
Though  delivery  to  him,  without  bill  of  lading  refused,  644. 
Cesser  clauses,  645 — 651. 

"  Loading  excepted,"  charterer  liable  for  delay  in  loading,  646. 

Cesser  clause  explained  by  lien  clause,  647. 

Delay  in  supply  of  stiffening,  648. 

Does  "  demurrage  "  include  detention  in  the  lien  clause  ?  648,  667. 

Where  no  lien  given  charterer  continues  liable  for  demurrage,  &o.  at 
port  of  loading,  649. 

But  not  for  breaches  after  cargo  loaded,  650. 
Failure  to  give  orders  at  port  of  call,  650. 

Charterer  may  still  be  liable  as  holder  of  bill  of  lading,  651. 
No  lien  for,  at  common  law,  658. 
Express  lien  for,  659,  667,  671. 
Delay  in  discharging,  to  preserve  lien,  683. 

DEPOSIT, 

Of  money  under  M.  S.  Act,  1894,  s.  495. ..475. 
Of  bill  of  lading  with  banker,  effect,  498. 

DERELICT, 

Effect  of  abandoning  ship  on  freight  contract,  308,  555. 
Salvage  in  case  of,  344. 
Ownership  of,  356. 

[The  references  are  to  the  Sections.] 
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DESCRIPTION  OF  GOODS, 

Effect  of,  in  bill  of  lading,  69,  729. 

DESPATCH  MONEY,  633. 

DETENTION, 

Damages  for,  distinguished  from  demurrage,  609. 

Calculation  of,  631. 

When  covered  by  lien  clause,  648. 

At  port  of  call,  650. 

"  DETENTION  BY  RAILWAYS,"  258. 

DEVIATION, 

To  avoid  enemies,  11,  82. 

Displaces  special  contract,  16,  287. 

Duty  to  deviate  where  necessary  for  safety,  82,  289. 

Temporary  obstacle,  290. 

Danger  to  ship,  or  to  cargo,  only,  291. 

Cargo  owners  need  not  be  consulted,  291. 
May  be  barratry,  99. 

Liberty  to  deviate  under  Harter  Act,  103g. 
In  proceeding  to  port  of  loading,  effect,  230,  231. 
Order  of  ports,  285.    Liberty  to  call  at  ports,  286. 
Clause  prohibiting  calling,  286a. 
Loss  during,  287.    Loss  after,  288. 
To  save  life  justified,  292. 
"  Liberty  to  tow  and  assist,"  292a. 
Delay  to  dry  cargo,  293. 
To  port  of  refuge,  when  a  general  average  act,  402,  403. 

"  DIRECTLY,"  466. 

DISCHARGE  OF  CARGO.     [See  PoBT  OF  Dischaegb  ;  DemitbeAGB.] 
Customs  as  to,  182,  461 . 
Custom  as  to  place  of,  199,  458,  459. 
Expenses  of,  at  port  of  refuge,  408,  409,  411. 

From  sunk  or  stranded  ship,  397 — 401. 
Must  owner  discharge  cargo,  to  lighten  ship,  in  order  to  reach  port  ?  457. 

Cost  of  lightening,  457,  458. 

Lightening  caused  by  excessive  bunkers,  271. 
Option  as  to  place  of,  460. 

Custom  to  discharge  at  more  than  one  place,  460. 
Mode  of,  follows  practice  of  port,  461. 

Where  consignee  requires  delivery  into  lighters,  wharfage  rates,  461. 
Shipowner's  duty  in  putting  goods  out  of  ship,  462,  608. 
Separation  of  cargo,  462. 

Charterer's  duty  to  provide  men  and  appliances  for  receiving,  462,  618,  619. 
Responsibility  for  lighters  used,  462. 
Effect  of  customs  as  to,  462,  463,  468. 
"  Alongside,"  463. 
By-laws ;  lumpers  ;  validity,  464. 
Where  consignee  fails  to  appear,  landing  expenses,  466. 
'  Loss  of  cargo  after  discharge,  467,  468. 

Liability  of  shipowner  where  consignee  fails  to  appear,  471 — 474. 
Power  to  land  and  warehouse  ;  M.  S.  Act,  1894. ..475. 
Landing  for  assortment ;  consignee  ready  ;  expenses,  475,  477. 
Landing  after  entry  by  consignee  ;  twenty-four  hours'  notice,  475. 
Power  to  land  though  consignee  not  to  blame,  476. 
Power  must  be  used  with  fairness,  476. 
Where  consignee  ready  to  take  patt  of  cargo,  477. 
Consignee  cannot  claim  delivery  contrary  to  custom,  477. 
Delivery  must  be  taken  in  reasonable  time  though  notice  not  given,  478. 
Shipowner  may  contract  himself  out  of  the  statute,  479. 
Ready  to  discharge,  625c. 
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DISEASE, 

Loss  by,  when  an  act  of  God,  10. 

Inherent  defect,  12. 

Unfitness  of  ship,  infection,  20,  79. 

DOCK, 

Delivery  to  dock  company,  when  sufficient,  468. 

Dock  warrant,  501,  504. 

Bfeect  of  regulations  of,  614,  619a,  623. 

Effect  of  naming,  625a,  627. 

Selection  of,  by  charterer,  625b,  627,  628. 

DOCUMENT  OF  TITLE, 

Definition  in  Factors  Act,  504. 

Transfer  of,  effect  on  right  to  stop,  532,  535. 

"  DROUGHT,"  257. 

"DUB   DILIGENCE," 

Barter  Act,  1893,  s.  3. ..103a. 
Meaning,  103d. 

DUNDEE, 

Harbour  porter,  468. 

DUNNAGE, 

Duty  of  shipowner  to  provide,  273. 


EJUSDEM  GENERIS,  165,  258. 

EMBAEGO, 

Fear  of,  shipowner  not  excused  from  taking  cargo,  82,  271. 

Is  a  restraint  of  princes,  82. 

Temporary  embargo  does  not  dissolve  charter-paity,  242,  255. 

ENEMY, 

Carrier  not  liable  for  acts  of,  11,  22. 
Carrying  goods  of,  breach  by,  82a. 
'  Harter  Act,  103g. 
Effect  of  war  on  trade  with,  248. 

EXCEPTIONS.    \_See  Bill  op  Lading  ;  Chaktbh-paett.] 
At  common  law,  7,  11, 12,  22. 

Do  not  excuse  when  carrier  is  negligent,  or  deviates  improperly,  16,  22. 

Or  if  ship  unseaworthy,  17,  22. 
In  bill  of  lading,  relate  to  the  stowage,  &c.,  58. 
Express  exceptions  construed  against  shipowner,  77. 
General  exceptions  construed  not  to  excuse  negligence,   77.      Onus   of 

proof,  78. 
In  charter-party,  when  do  they  apply,  148,  149,  251a,  586a. 

Do  not  affect  right  to  cancel  for  not  arriving  by  agreed  date,  149. 

Nor  clause  limiting  the  right  to  deviate,  149. 

Do  they  apply  to  charterer's  undertakings  1  150. 

Application  to  demurrage,  150. 

Do  not  qualify  freight  clause,  150,  586a. 

As  to  loading  obligations,  257 — 258c. 
In  charter-party,  not  incorporated  in  bill  of  lading  by  "  other  conditions  as 

per  charter-party,"  160. 
Effect  of,  after  goods  warehoused,  474. 
Protect  shipowner  against  claims  in  tort,  705. 

"  EXPECTED  TO  BE  AT,"  &c.,  143, 

EXPLOSIVES,  280. 

[The  references  are  to  the  Sections.] 
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FACTOES, 

Consignment  to,  stoppage  before  delivery,  528. 

Effect  of  transfer  of  bill  of  lading  to,  in  defeating  right  to  stop  in  transit. 

Liens  valid  against  charterer's  factor,  672. 

FACTOES  ACTS,  504. 

Position  at  common  law  apart  from,  489,  499, 

"  FAULT  OB  PEIVITY,"  26. 

FEEEYMAN, 

Liability  of,  3. 

Obligation  to  land,  practice,  187. 

"PINAL  SAILING,"  220,  567. 

FIEE, 

Not  generally  an  act  of  God,  8.    Not  "  a  peril  of  the  sea,"  86. 
Statutory  exemption,  24. 
Exception  in  bill  of  lading,  77,  83. 

General  average  not  affected  by,  80. 
Damage  done  in  extinguishing,  general  average,  373c,  390. 

where  done  by  port  authority,  374a. 
Loss  by,  after  discharge  on  to  wharf,  467. 

before  completion  of  loading,  259,  562. 

FITNESS  FOE  CAEGO.    [See  Seawobthinbsb.] 
FLOTSAM,  355. 

FLUIDS, 

"Wasting,  12. 

FORCE  MAJEURE,  286a. 

FOEEIGN  GOVEENMENT, 

Prevention  of  performance  by,  23,  247,  255. 
Foreign  revenue  laws  not  recognized,  247. 

FOEEIGN  JUDGMENTS,  697. 
Sale  of  ship  under,  in  rem,  697. 

FOEEIGN  LAW, 

Law  of  the  flag  determines  master's  authority  to  contract,  42  204. 

Also  the  shipowner's  total  liability,  205. 

And  the  general  effect  of  contract,  206. 

But  not  its  effect  as  evidence,  206. 

Express  agreement  to  adopt  negligence  clause,  103a. 
Conflict  of  laws,  201. 
Law  of  place  of  contracting,  202. 
.    Law  of  place  of  performance,  203,  207,  208 
Intention  governs,  203. 
Law  of  place  of  delivery,  209. 
Intention  not  to  adopt  the  law  of  the  flag,  210. 
Law  of  flag  determines  master's  authority  on  voyage,  211,  301. 
Through  carriage,  212. 
Validity  of  contract  in  form,  213. 

Stamps,  213. 
Legality  of  contract,  how  determined,  214,  215,  216. 
Effect  of  stipulations  void  by  foreign  law,  217.    Illegal,  247. 
.     The  remedy  and  procedure  determined  by  the  lea;  fori,  697. 
Collisions  on  high  seas,  709.    In  foreign  jurisdiction,  710. 

FOEEIGN  SHIP, 

Meaning  of  King's  enemies,  11. 

Effect  of  acts  of  ship's  government,  23. 

Authority  of  master  of,  42. 
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FOEEIGN   SRIF— continued. 

Effect  of  war  by  nation  of,  238. 
Law  of  the  flag.    [See  Foreign  Law.] 
Wreck  of,  358. 

Jurisdiction  in  rem  over,  685,  697,  708. 
Liability  of,  for  collision,  how  determined,  709. 

Must  conform  to  the  regulations  for  preventing  collisions  when  in  British 
waters,  709. 

FORTHWITH,  218,  466. 

FOEWARDIKG  AGENT, 

Contracts  for  shipment  by,  51. 

Power  to  sue,  61. 

Delivery  by  vendor  to,  when  does  it  end  the  transit  ?  520 — 522. 

Liability  for  demurrage,  639. 

FRAUD, 

Goods  shipped  in  fraud  of  owner,  67,  483,  652. 

Bill  of  lading  obtained  twice  over  by,  69. 

In  describing  goods  in  bill  of  lading,  no  damages  for  a  loss,  69b,  72,  729. 

Defence  under  s.  3,  Bill  of  Lading  Act,  70. 

Avoidance  of  charter-party  on  account  of,  133. 

Of  master,  liability  of  owner,  300. 

Title  of  assignee  where  bill  of  lading  obtained  by,  496. 

Effect  on  stoppage  in  transitu,  536. 

"FREE  OF  COMMISSION," 

Consignment  of  ship  to  charterer's  agent,  123. 

FREIGHT, 

Shipper's  liability  for,  preserved  by  Bills  of  Lading  Act,  1855. ..62. 
Collection  of,  by  consignees  of  ship,  124. 

Charterer's  right  to  freights  under  bills  of  lading,  155,  158,  599. 
Shipowner's  right  to  sue  for  those  freights,  156. 
Payable  "  as  per  charter-party,"  ambiguity  of  charter-party,  162. 
No  right  to  set  off  damages  against,  by  general  custom,  191. 
Deduction  of  discount  from,  by  custom,  196,  584. 

Lump  sum  charter,  shipowner's  right  to  freight  on  goods  on  deeh,  or  in 
cabins,  262. 

Freight  on  cargo  carried  as  ballast,  262. 

Extra  freight  on  deck-cargo,  262a,  583a. 
Loss  of,  failure  to  ship  cargo  of  "  merchandise,"  262,  264. 

Cannot  be  made  good  by  shipping  passengers,  264. 
Must  be  paid  on  goods  demanded  back  by  shipper,  268,  269. 
Freight  earned  by  transhipment,  304,  547. 
Liability  of  cargo  owner  for,  on  transhipment,  306. 
Effect  of  abandoning  voyage,  307,  308. 
Hypothecation  of,  310, 317. 

Must  be  exhausted  before  cargo  applied  in  payment  of  bottomry  bond,  318. 
On  transhipment,  priority  to  bottomry  bond,  319. 
Lien  on,  for  salvage,  324. 
Contribution  to  salvage  in  respect  of,  351. 

Though  not  yet  completely  earned,  351. 
Contribution  to  general  average  by,  410,  433  et  seq. 

Advanced  freight  should  not  contribute  to  reloading  at  port  of  refuge,  410. 
Contribution  to  general  average  loss  of,  433  et  seq. 
Contribution  by,  to  general  average,  433  et  seq. 
Deductions  from,  for  general  average,  436. 

Contribution  by  charter  freight  payable  on  completion  of  return  voyage,  438. 
Contribution  by  freight  to  be  subsequently  earned,  439. 
Contribution  by  cargo  owner  where  freight  paid  in  advance,  440. 
Advances  under  charter  for  round  voyage,  441. 

Eight  to  hold  cargo  for,  when  ship  unable  to  go  to  port  of  discharge,  451. 
Stop  for,  on  goods  in  warehouse,  475. 
Position  of  agent  making  deposit,  475. 

[The  references  are  to  the  Sections.'] 


INDEX.  1021 

FR^IGBT— continued. 

When  payable,  542 — 573. 

Meanings  of  "freight,"  542,  663. 

Generally  payable  on  delivery,  543. 

Eeadiness  to  deliver  entitles  shipowner  to,  543. 

Failure  to  reach  usual  discharging  place,  543. 

Illegal  voyage,  delivery  does  not  entitle  to,  544. 

How  long  must  owner  remain  ready  to  deliver,  545. 

Consignee  should  pay  concurrently  with  delivery,  546. 

Need  of  tender  may  be  waived  by  inconsistent  claim,  546. 

No  freight  earned  if  completion  o£  voyage  prevented,  547. 

Nor  if  goods  sold  or  left  at  port  of  refuge,  547,  561. 

Loss  of  part  does  not  afEect  right  to  freight  on  remainder,  547. 

Completion  by  transhipment,  547. 

Failure  to  complete  voyage  owing  to  inherent  infirmity,  548. 

Animals  dying  on  voyage,  548. 

Freight  payable  though  goods  damaged,  549. 

If  they  have  not  lost  their  identity  ;  test  as  to  this,  549. 

Cement  solidified  ;  bricks  crushed,  549. 

Hides,  damaged  outside  skins,  549. 

Lump  freight  payable  on  delivery  of  cargo  ;  what  cargo  must  be 

delivered  1  550. 
Payable  though  shipowner  makes  default  in  delivery,  550. 
Delivery  of  part  cargo  by  another  ship,  551. 
Lump  sum  payable  on  default  of  return  cargo  ;  no  deduction  of  freight 

earned  from  other  shippers,  552. 
Lump  freight  payable  on  complete  delivery,  553,  581. 
Freight  on  "  gross  weight  shipped,"  553a. 
Prevention  of  voyage  by  freighters,  full  freights  payable,  554. 

Failure  of  freighter  to  appear  in  legal  proceedings,  554. 
Abandonment  of  ship  at  sea,  freighter  may  treat  contract  as  ended, 

301,  555. 
Whole  freight  payable  on  captured  goods,  556. 
On  goods  unloaded  after  recapture,  556,  560. 
Pro  raid  freight,  557,  559. 

Full  freight  upon  part  delivered,  558. 

The  shipowner  must  have  been  able  to  carry  the  goods  on,  560. 

Acceptance  of  proceeds  of  sale  under  order  of  Court,  561. 

Sale  of  perishing  cargo ;  sale  for  repairs,  561. 
Freight  payable  in  advance ;  not  recoverable  though  ship  lost,  662. 

To  be  advanced  "if  required,"  ship  lost  before  requirement,  562. 

Cargo  destroyed  at  port  of  loading,  562. 

Construction  of  contracts  as  to  payment  in  advance,  563,  564,  565. 

Payable  "  on  signing  bill  of  lading,"  voyage  given  up  after  cargo 
shipped,  563. 

Distinction  between  freight  and  advances,  564. 
EfEect  ot  "subject  to  insurance,"  564,- 566. 
Where  deficiency  of  bill  of  lading  freight  to  be  paid  in  cash,  565. 
Guarantee  of  freight,  565. 
Payable  on  "  sailing,"  or  "  final  sailing,"  567. 

Not  payable  if  ship  lost,  unless  she  sailed  seaworthy,  568. 
Payment  of  freight  on  cargo  in  advance  ;  loss  of  part  of  cargo ; 

advance  to  be  deducted  on  settlement,  569. 
Time  freights,  when  payable,  570,  App.  B. 

When  dependent  on  arrival,  570. 

"Monthly  in  advance,"  570. 

Outward  and  homeward  voyage,  571. 

Where  payable  on  "  final  discharge,"  571. 
Kef Qsal  by  charterer  to  give  instructions  for  voyage,  freight  not  pay- 
able, 571. 
Time  occupied  in  repairs  not  generally  deducted,  572. 

"  Collision,"  "breakdown  of  machinery,"  572,  573. 
Government  charters  :  "  inability  to  execute  or  proceed,"  573. 


Hffw  calculated  and  paid,  574 — 587. 

Ambiguous  reference  to  charter,  162. 
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Calculation  of,  where  no  rate  stated,  574. 

Shipment  by  shipowner  "  freight  free,"  575. 

Mortgagee  cannot  claim  more  than  is  reserved,  575,  592. 

Transfer  of  ship  before  shipment ;  authority  of  master  to  take  goods 

"free,"  575. 
Unpaid  vendor  stopping  goods  not  liable  for,  where  free  on  owner's 

account,  575. 
Express  clause  as  to  deductions,  not  qualified  by  exceptions  in  charter- 
party,  150,  586a. 
Custom  at  port  of  discharge  to  allow  discount,  196,  584. 
Measurement  of  goods  for  ;  lowest  to  be  taken,  576. 

Absorption  of  water  by  wheat  ;  expansion  of  cotton;  576. 
Agreements.as  to,  "  nett  weight  delivered,"  "  invoiced  quantity,"  577. 
"Intake  measure  of  quantity  delivered,"  578. 
Eate  per  ton,  "  gross  weight  shipped,"  553a,  578. 
Usages  as  to  measurement,  579. 
Ambiguity  as  to  mode  of  measurement,  580,  581. 
Bill  of  lading  quantity  not  generally  conclusive,  581 . 
Expenses  of  measuring,  582.     Grain  trade,  582. 
Scales  of  freight  for  different  goods,  583. 
Payment  by  bills,  how  made,  584. 
Lien  for,  where  consignee  elects  to  pay  in  cash,  584. 
BiU  while  running  suspends  claim  for  freight,  585. 

Master  has  authority  to  take  bill,  585. 

Effect  of  taking  bill  on  liability  of  shippers,  585,  602. 
Claims  for  damage  cannot  be  deducted  from,  586. 

Universal  custom  to  deduct  invalid,  586, 

Bight  to  counter-claim  for  damage,  586. 

lo  wlwrn  payable,  588 — 601. 

Master's  authority  to  collect,  and  sue  for,  589,  590. 
Master  cannot  claim  possession  of,  as  against  owner,  589. 
Several  part-owners  ;  expenses  to  be  deducted  from,  590. 
Managing  owner  ;  cannot  assign  freight,  590. 
Mortgagee  of  shares  and  ship,  subject  to  expenses,  590. 
Eight  to,  passes  to  purchaser  ;  not  to  legatee,  591. 

Contract  to  pay  does  not  pass  to  purchaser,  591. 
Payment  to  person  beneficially  entitled  sufficient,  591. 
Mortgagee  only  acquires  right  to,  on  taking  possession,  592. 

Succeeds  to  lien  for  freight  accrued,  592. 

Not  to  unpaid  freight  of  previous  voyage,  592. 

Charterer's  right  to  deduct  advances  as  against  mortgagee,  593. 

Where  several  mortgagees,  594. 

What  is  sufficient  possession  to  entitle  mortgagee  to  ?  595. 
Assignees  of  freight ;  priorities,  596.     Future  freights,  596. 

Effect  of  notice  of  assignment,  596,  597,  598. 

Assignee  of  mortgagor,  41,  597. 

Priorities  as  between  assignees  of  freight  and  assignees  of  ship, 
597. 

Eight  of  freighter  to  set  off  against  assignee  of  freight,  598. 

Effect  of  stop  by  assignee  of  freight,  598. 

Charterer's  right  to  deduct  advances,  as  against  assignee  of  freight, 
598. 
Is  owner  or  charterer  entitled  to  bill  of  lading  freights  ?  599, 

Owner  may  retain  them  to  satisfy  his  lien,  599. 

Goods  on  deck,  &o.,  262. 
Underwriters  entitled  to  whole  freight  if  ship  completes  voyage  after 
abandonment  to  them,  575,  600. 

Not  if  cargo  carried  on  in  another  ship,  600. 

Claims  for  loss  of,  do  not  pass  to  underwriters,  600. 
Proceedings  in  rem  against ;  cargo  may  be  arrested,  601. 
Maritime  lien  upon,  attaches  to  sub-freights  due  to  charterer,  601. 

By  wliom  payable,  602 — 607. 

Primarily  by  shipper  when  no  charter-party,  602. 

Eight  to  claim  from  shipper  after  delivery  to  consignee,  602. 
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Liability  of  one  who  reoeiTea,  under  bill  of  lading,  603. 
Liability  by  course  of  business,  60i. 
Effect  of  notice  that  receiver  is  agent  only,  605. 
Efiect  of  Bills  of  Lading  Act,  606. 
Is  consignee  liable  for  freight  payable  in  advance  1  606. 
Not  where  bill  of  lading  represents  that  freight  has  been  paid,  606. 
Liability  for  charter-party  freight,  607. 
Transfers  of  charters,  607. 
Effect  of  cesser  clauses,  607,  645 — 650. 

Charterer  may  be  liable  as  bill  of  lading  holder,  notwithstanding  cesser 
clause,  607,  651. 

Lien  for  freight,  653—682. 

Shipowner's  lien  for,  at  common  law,  653. 
Not  lost  by  making  express  contract,  654. 
Lien  is  confined  to  freight  on  the  particular  shipment,  effect  of  usage, 

654. 
Extends  to  charter  freights,  655. 
Lieu  where  through  biU  of  lading,  107. 

QiuBre,  where  charterer  may  use  the  ship  as  a  general  ship,  656. 
No  lien  for  difference  between  charterer  and  bill  of  lading  freights,  made 

payable  in  advance,  656. 
On  what  goods  may  the  lien  be  enforced  1  several  bills  of  lading,  657. 
Lien  clause  in  charter  covers  freight  on  outward  cargo,  660. 
Where  payment  to  be  after  delivery,  inconsistent  with  lien,  though 

freighter  insolvent,  661. 
Charter  giving  possession  to  charterer,  inconsistent  with  lien,  unless 

express,  662. 
Is  there  a  lien  for  freight  payable  in  advance  1  663. 
Not  if  voyage  given  up,  or  ship  abandoned,  664. 
Nor  if  acceptance  in  advance  running,  665. 
Lien  for  charter  freight,  when  preserved  against  holder  of  bill  of 
lading,  668,  675. 
Against  sub-charterer,  670a. 
Shipper  put  on  enquiry,  673. 
Collusion  between  shipper  and  charterer,  674. 
Where  goods  shipped  under  agreement  with  charterer,  without  bill 
of  lading  from  ship,  676. 
Lien  for,  lost  by  taking  bills,  679. 
When  is  tender  of  freight  waived  ?  680. 
Lien  for  charter  fi-eight  attaches  to  bill  of  lading  freights  collected  by 

shipowner,  681. 
Lien  for,  when  performance  of  charter  impossible,  682. 

FREIGHT  NOTE,  56. 
Kailway,  109. 

FKOST, 

Effect  of,  may  be  by  act  of  God,  9. 

Delaying  cargo,  252,  253. 

Exception  of  detention  by,  257. 

Frozen  cargo,  preventing  full  loading,  265. 

Delaying  loading  or  discharge,  charterer  liable  if  time  fixed,  611. 

FRUSTRATION  OP  ADVENTURE, 
By  delay,  231—233. 

"FULL  AND  COMPLETE  CARGO,"  265,  266. 

GENERAL  AVERAGE, 

Exceptions  in  bill  of  lading  do  not  generally  affect  contribution  to,  80,  103, 

104,  373b. 
Exception  of  negligence,  373b. 

Unseaworthiness  of  ship  does  not  excuse  cargo  from  contribution,  177. 
Sacrifice  owing  to  nature  of  cargo,  373c. 
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Customary  practices  of  adjusters,  efiect,  191. 
Customs  limiting  the  liability  of  underwriters  for,  196. 
Law  of  the  place  of  adjustment  governs,  207,  427. 
Lien  for,  priority  to  bottomry  bond,  319. 
Meaning  of  general  average  sacrifice,  361,  366. 

expenditure,  362,  391. 
Origin  of  the  rule,  363. 

Does  the  contribution  depend  on  contract  ?  364. 
Stipulations  as  to  general  average  rules  in  bills  of  lading,  364. 
York-Antwerp  Rules,  364,  App.  B,  ^- 
Meanings  of  "  general  average, "  365. 
Derivations,  365. 

General  average  sacrifices,  366  et  seq. 
Definition,  366. 

Consequences  of  act,  tests,  366. 
No  contribution  where  danger  caused  by  improper  condition  of  thing 

sacrificed,  366,  373a,  373b. 
The  danger  must  be  to  whole  adventure  still  at  risk,  367. 
Fire  on  board  after  cargo  partly  discharged,  367. 
The  danger  must  be  imminent,  368. 
Burning  spare  spars  in  order  to  pump,  368,  384,  385. 
Precautionary  jettison  of  deck-cargo,  368. 
Damage  to  cargo  during  repairs,  368,  378,  413. 
No  sacrifice  where  thing  abandoned  was  alreadyin  efEeot  lost,  369. 

Catting  away  hopeless  wreck,  369,  370. 

Slipping  fouled  anchor,  369. 

Scuttling  vessel  with  lime  on  fire,  369,  390. 

Jettison  of  goods  on  fire,  369. 

Abandonment  of  impossible  voyage,  369. 
Sacrifice  of  things  in  peculiar  peril,  370,  371. 

Cargo  adrift  on  deck,  370. 

Spars,  sails,  &o.  on  mast  virtually  lost,  370. 
Sacrifice  without  alternative,  371. 
Success  of  sacrifice  not  necessary,  372. 
Mistaken  sacrifice  by  master,  372. 
Goods  saved  from  wreck,  372. 
Benefit  to  property  meant  to  be  sacrificed,  373. 

Goods  put  into  lighters,  373. 
Exception,  fault  of  person  claiming  contribution,  373a. 

Innocent  claimants  not  affected,  373a,  373c. 

Not  founded  on  circuity  of  action,  373b. 

Is  it  dependent  on  terms  of  contract  of  carriage  ?  373b. 

Efiect  of  negligence  clause  in  bill  of  lading,  373b. 

Efiect  of  Harter  Act,  373b. 
Sacrifice  should  generally  be  by  person  in  command,  374. 
Must  be  made  prudently,  374. 
Sacrifice  by  port  authority,  374a. 
Extinguishing  fire  on  board,  373c,  374a,  390. 
Common  maritime  adventure,  separate  ships,  374b. 
Jettison  to  save  lives  from  another  ship,  374b. 
Separation  of  interests  a  condition  of  general  average,  374c. 
Jettison  of  cargo,  375. 

Putting  out  cargo  on  rafts,  &c.  damage  by  exposure,  376. 

Distinction  between  acts  for  the  general  safety  and  acts  for  benefit 
of  cargo,  376. 

Exposure  of  other  cargo  in  making  jettison,  377. 
Derangement  of  stowage,  377. 

Loss  of  marks,  mixture  of  goods,  377,  505. 

Bulk  cargo  pumped  or  baled  out,  378. 

Damage  to  cargo  at  port  of  refuge,  378,  413a. 
Jettison  of  deck-cargo  not  generally  contributed  to,  379,  381. 
Exception  where  carried  according  to  custom,  379. 
And  where  stowed  on  deck  under  charter-party,  380. 
"  General  contribution  "  by  shipowner  and  owners  of  deck  load,  381. 
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General  average  saorifiees — continued. 
Sacrifices  of  ship's  material,  382. 

Policy  of  requiring  contiibution  by  cargo,  382. 

Exposure  to  extraordinary  risk,  383. 

Unusual  press  of  canvas,  not  a  sacrifice,  383. 

Expenditure  of  gunpowder,  &c.  in  fight,  383. 

Working  engines  on  strand,  consumption  of  coal,  383. 

The  use  must  have  been  one  not  intended,  383,  384. 

Auxiliaiy  steam,  extraordinary  expenditure  on  coal,  384. 

Stores  must  have  been  reasonably  sufficient  at  starting,  385. 

Kules  of  average  adjusters,  jury  rig,  stranded  ship,  386. 
Losses  by  voluntary  stranding,  387,  388,  434. 

Rule  in  the  United  States,  389. 
Extinguishing  fire  on  board,  373o,  374a,  390. 
Burden  of  distinguishing  sacrifice  from  accident,  390. 
General  average  expenditure,  391  et  seq. 

Must  be  under  circumstances  of  common  peril,  391,  392. 
Salvage  not  generally  a  general  average  expenditure,  393,  394 . 
Although  whole  salvage  paid  by  shipowner  to  liberate  ship  and  cargo, 

395. 
A  ransom  may  be  a  general  average  payment,  395. 
Expenses  of  procuring  release  from  arrest,  395. 
Payment  of  employed  salvors  may  be  a  general  average  expenditure, 

396. 
Expenditure  must  have  been  reasonably  necessary,  396. 
Expenses  of  saving  stranded  ship  and  cargo,  397. 

When  does  ship  contribute  to  discharge  of  cargo  1  398. 

When  does  cargo  contribute  to  getting  ship  off  1  399. 

The  two  operations  should  be  treated  distinctly,  or  else  as  one 
whole,  400. 

Can  the  shipowner  charge  for  his  services  ?  401 . 
Deviation  to  port  of  refuge  owing  to  defects  at  starting,  402. 
Deviation  in  distress,  or  to  avoid  danger,  a  general  average  act,  403. 

Expenses  of  going  in  and  coming  out,  404. 

Wages  and  maintenance  of  crew  at  port  of  refuge,  405. 
cattlemen,  405; 

Putting  in  to  repair,  406. 

Cost  of  repairs  when  damage  accidental,  407. 

Common  henejit  not  sufficient  to  make  the  cost  a  general  average 
expenditure,  407. 

Expenses  of  discharging  cargo,  408 — 411.     Practice,  409. 

Where  motives  for  discharging  mixed,  409. 
Expenses  of  reloading,  410 — 412. 

Liability  of  freight  to  contribute,  410. 

Advanced  freight  should  not  contribute  to  reloading  unless  a 
general  average  expense,  410. 
Expense  of  warehousing  cargo,  412,  413. 
Cattle  fodder  at  port  of  refuge,  413. 
Damage  to  cargo  at  port  of  refuge,  408,  413a. 
Losses  by  delay  not  admitted,  413b. 
Resolutions    as    to   port  of    refuge  expenses  of  Average  Adjusters 

Association,  App.  C. 
Expenses  substituted  for  general  average  expenditure,  414. 
Rules  of  Average  Adjusters  Association,  414. 

Cmtrihutiotis,  il5  et  seq. 

Principle  of  general  average  contributions,  415,  417. 

Liability  of  insurers,  415. 

Sacrifices  and  contributing  values  adjusted  on  completion  of  voyage, 

416,418,419. 
Goods  sold  or  left  at  intermediate  port  contribute,  416. 
Valuation  of  goods,  419. 
Loss  of  value  by  entering  port  of  refuge,  419. 
Freight  and  expenses  at  destination  deducted,  419, 
No  contribution  for  lives  saved,  420. 

Nor  for  provisions,  wearing  apparel,  &c.,  420. 
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Valuation  of  sacriiice  of  ship's  material,  421. 

Where  ship  condemned,  421. 

Deductions  for  new  work,  422. 

No  deductions  on  first  voyage,  422. 

Valuation  of  ship  for  contribution,  423. 

Valuation  of  general  average  damage  repaired  on  voyage,  423. 
Adjustment  when  voyage  broken  up  at  intermediate  port,  424. 
When  the  voyage  is  to  several  destinations,  425,  426. 
Law  of  place  governs  adjustment,  427. 
Voyage  must  not  be  broken  up  unnecessarily,  427. 
Preparation  of  average  statement,  427,  442. 

Supposed  distinction  as  to  adjustment  of  general  average  expenditure, 
428. 

Repayment  should  not  be  dependent  upon  arrival,  428,  429. 

General  average  expenditure  not  analogous  to  salvage,  430. 

Should  the  expense  of  repairing  general  average  damage  to  ship 
be  repaid  in  any  event  ?  431. 

Expense  of  raising  money,  432. 

Contribution  to  goods  sold  to  pay  general  average  expenses,  432. 

Freight  eoTitribwtions,  433  et  seq. 

Contribution  to  loss  of  freight,  433,  434,  437. 

Contribution  by  freight  of  goods  saved,  433. 

Where  biU  of  lading  freight  differs  from  charter-party,  435. 

Should  contribution  be  on  bill  of  lading  freight  only  5  435. 

Deductions  in  valuing  freight,  436. 

Freight  payable  on  arrival  of  ship,  437. 

Contribution  by  freight  payable  on  completion  of  homeward  voyage, 

to  sacrifice  on  outward  voyage,  438. 
Contribution  by  freights  to  be  earned  on  subsequent  voyages,  439. 
Contribution  by  owner  of  goods  where  freight  paid  in  advance,  440. 
Advances  under  charter  for  round  voyage,  441. 

Remedies,  442 — 445. 

Specimen  of  average  adjustment,  423 — 425. 

Shipowner  has  a  lien  for  general  average  contributions,  442, 

He  must  exercise  it  for  the  cargo  owner,  442. 
Average  bond,  442. 

Remedy  personal  only,  not  in  rem,  442,  445. 
Who  may  be  sued  for  contribution,  where  cargo  has  changed  hands  1 

443. 
Liability  of  consignee,  444. 
Owner  of  goods  may  sue  for  contribution,  445. 
Counter-claim  for,  in  Admiralty  Court,  445. 

GEOGRAPHICAL  TERMS, 
Construction  of,  169. 

"  GOOD  ORDER  AND  CONDITION," 

Estoppel  by  statement  in  bill  of  lading,  73, 
Meaning,  73 — 75. 
Inherent  defects,  75. 

GOVERNMENT, 

Prohibitions  by,  23,  150. 
Acts  of,  "  restraints,"  82. 
Preventing  loading,  236,  237,  247,  255. 
Preventing  discharge,  241,  611. 
Effect  on  demurrage,  611. 

GOVERNMENT  CHARTERS,  114,  573. 

GRAIN  CARGO, 

Statute  as  to  loading,  283. 

Board  of  Trade  notices  as  to,  283. 

Custom  as  to  expenses  of  weighing  and  measuring,  582, 
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GEIMSBY, 

"  Usual  colliery  guarantee  "  at,  258c. 

HAEBODK  PORTERS  (DUNDEE), 
Effect  of  delivery  to,  468. 

HARTER  ACT,  U.S.,  1893...17,  103a— 103f,  373b,  704. 

"  HEAT," 

JUeaning  of  exception,  83. 

"  HEATING," 

General  exception,  does  not  cover  bad  stowage,  77. 

"  HINDRANCES,"  258a. 

HIRE, 

Liability  of  hirer  of  chattel,  112. 
Charter-parties  amounting  to  contracts  of,  114 — 116. 
[See  Time  Chaetees.] 

HOLIDAYS,  613. 

Work  done  on,  613a. 

HOOKS, 

negligent  use  of,  "  accident,"  101a. 

HOTMAN, 
'    Liability  of,  at  law,  3. 

HYPOTHECATION.     [See  Bottomry.] 
Powers  of  master,  211,  310,  320. 


ILLEGALITY, 

Of  contract,  or  of  performance,  effect,  23,  237. 

Acts  of  foreign  governments,  23. 

By  what  law  is  legality  determined  ?  214  et  segr. 

Where  legal  at  place  of  performance,  214,  217. 

Contracts  illegal  abroad,  216. 
Effect  of  war  with  country  of  loading,  238. 
War  of  the  country  to  which  the  ship  belongs,  239. 
Where  carriage  partly  performed,  240,  241. 
Temporary  restraint  of  voyage,  242. 
Policy  on  cargo  illegally  stowed,  when  void,  282. 
Freight  not  recoverable  when  voyage  illegal,  544. 

"IMMEDIATELY,"  466. 

IMPOSSIBILITY 

Does  not  excuse  if  contract  absolute,  23,  74,  255,  612. 

INDORSEE  OF  BILL  OF  LADING, 
Transfer  of  contract  to,  62. 
May  sue  for  breaches  prior  to  indorsement,  62. 
Liability  for  prior  breaches,  62. 
Holds  free  of  shipper's  collateral  engagements,  63. 
Claim  for  bad  stowage  by,  where  shipper  estopped,  63,  275. 
Claim  of,  confined  to  goods  actually  put  on  board,  63a. 
Effect  of  re-indorsement  by,  64. 
Effect  of  sale  without  indorsement,  64,  66a. 
What  property  must  pass  in  order  to  transfer  contract,  66. 
Where  property  belonging  to  indorsee  before  shipment,  no  transfer  63.i. 
Holding  by  indorsement  from  charterer,  152. 
Where  bill  of  lading  given  wrongfully  by  master,  152, 
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INDORSEE    OF   BILL   OF   JjADlNG— continued. 
How  affected  by  implied  customary  terms,  200. 
Possession  of  goods  constructively  transferred  to,  486. 
Conditional  indorsement,  488. 
Title  of,  depends  on  that  of  indorser,  489,  490. 
Liability  of,  for  freight,  606. 
Is  he  liable  for  freight  payable  in  advance  ?  606. 
Liability  of,  for  demurrage,  636 — 639. 
Charter-party  liens  not  preserved  against,  unless  incorporated  in  bill  of 

lading,  668. 
When  is  lien  for  charter  freight  incorporated  ?  669 — 676. 
Notice  of  charter-party  not  sufficient,  670. 
Liens  for  dead  freight  and  demurrage,  671. 
Action  in  rem  by.  Admiralty  Court  Act,  1861. ..690. 

INDORSEMENT  OF  BILL  OF  LADING, 
Effect  of,  on  contract,  62  et  seii. 
Constructive  transfer  of  possession  of,  486. 
Manner  of,  487. 

Special  verdict  in  Lickbarrow  v.  Mason  as  to,  487. 
Essentials  of  negotiability  of  bill  of  lading,  487,  489. 
When  conditional,  488. 
Subject  to  acceptance  of  draft,  488. 
Possession  of  bill  of  lading,  vrithout  title,  does  not  enable  holder  to  indorse 

validly,  489—491. 
Where  owner  of  goods  has  obtained  bill  of  lading  by  fraud,  496. 
Effect  of,  on  property  in  the  goods,  497. 
To  bankers  ;  pledge  or  mortgage  ?  498. 
Intention  tlie  test,  499. 
Effect  of,  after  goods  assigned,  500. 
Bill  of  lading  in  force  until  goods  delivered  under,  501. 
Indorsement  of  one  "part"  to  assignee  sufficient,  503. 

Purchaser  cannot  require  more,  503. 
Effect  of  Factors  Acts  on  validity  of,  504. 

in  defeating  right  to  stop  in  transit,  532,  533. 

INHERENT  DEFECTS, 

Damage  arising  from,  liability  for,  10,  12 — 14,  75,  97. 

Carrier  liable  for,  when  he  has  been  negligent,  13,  77. 

Harter  Act,  103g. 

Sacrifice  owing  to,  effect  on  right  to  general  average  contribution,  366, 

373c. 
Failure  to  complete  voyage  owing  to,  no  freight  payable,  548. 
Damages  for  deterioration  by  delay,  725. 

"IN  REGULAR  TURN,"  620. 

Obligation  to  provide  cargo  where  ship  is  to  be  loaded  in  turn,  254,  254a. 

IX  REM,  REMEDY, 

For  broker's  commission  on  charter,  122,  693. 

Against  ship  and  freight ;  bottomry  holders,  317. 

Damage  to  the  cargo  not  essential ;  improper  abandonment,  354,  689. 

Cargo  may  be  arrested  to  secure  freight,  601. 

Not  unless  freight  has  been  earned,  601. 

Collision  on  outward  voyage,  arrest  of  return  cargo,  601. 

The  part  arrested  may  be  retained  for  the  whole  freight,  601. 

Jurisdiction  over,  684. 

Remedies  in  rem,  and  in  personam,  cumulative,  684. 
For  defaults  in  carriage  of  goods,  685. 
Admiralty  Court  Act,  1861,  s.  6.. .685. 

The  goods  must  have  been  brought  into  an  English  port  by  the  ship, 
685,  686. 

No  jurisdiction  where  goods  have  been  properly  transhipped,  686. 

Non-delivery,  jurisdiction  if  ship  puts  into  English  port,  686. 

The  port  in  England  may  be  a  port  of  call  only,  687. 

If  the  jmisdiction  once  attaches  it  continues,  687. 

Where  the  voyage  has  ended  at  a  port  of  refuge  in  England,  687. 
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IN  BEM,   'B,^U^T>Y— continued. 

The  breach  must  relate  to  goods  which  were  or  should  have  been  carried 
into  the  port,  688. 
•     Claim  against  ship  for  not  loading  at  the  agreed  place ;  no  jurisdiction,  688. 
For  refusal  to  deliver  to  vendor  claiming  to  stop  goods,  689. 
"  Consignee  or  assignee  of  any  bill  of  lading,"  claims  on  contract,  690. 
Any  person  beneficially  interested  may  sue  in  rem  for  torts  for  which  the 

shipowner  is  answerable,  691. 
Jurisdiction  of  County  Courts,  &c.,  in  rem,  692. 
Ordinary  jurisdictions  not  interfered  with,  692. 
County  Courts  Admiralty  Jurisdiction  Act,  1868,  confined  to  cases 

within  the  powers  of  the  Admiralty  Court,  693. 
Not  so  the  County  Courts  Admiralty  Jurisdiction  Act,  1869. ..693,  691. 
Remedy  given  by  the  Act  of  1869,  though  goods  not  carried  into  an 

English  port,  and  though  owners  domiciled  in  England,  694. 
Eemedy  in  rem  against  cargo  given  to  shipowner,  694. 
Effect  of  sect.  2  of  County  Courts  Act,  1869. ..695. 
Passenger's  luggage  not  "  goods  "  within  the  section,  695. 
Qucdre,  as  to  a  claim  for  the  shipbroker's  commission,  695. 
Qucere,  as  to  claims  against  the  ship  where  the  owners  are  not  liable,  696, 
701,  707. 
Where  charterer  in  possession  is  liable,  696,  707. 
Where  one  part  owner  is  liable,  696. 
Jurisdiction  exercised  over  foreign  ships,  697,  708. 
Foreign  judgments  against  the  ship  enforced,  697. 
Originally  based  on  a  maritime  lien,  698. 

Statutory  remedy  does  not  generally  confer  a  maritime  lien,  699. 
Distinction  from  maritime  lien,  700. 

Charge  given  by,  is  subject  to  charges  existing  at  time  of  arrest,  700. 
Remedy  only  available  so  far  as  property  continues  to  belong  to  the  person 

liable,  701. 
Cargo  owners  may  proceed  in  rem  against  colliding  ship,  706. 

Provided  that  the  owners  or  those  in  control  of  her  are  personally 

responsible,  707. 
Foreign  ship,  708,  709. 
Where  collision  within  foreign  jurisdiction,  710. 

INSURANCE, 

Exception  of  "loss  capable  of  being  covered  by,"  80,  105. 

Rule  as  to  proximate  cause,  88,  89. 

Carrier  not  relieved  by  insurance  for  shipper,  105.    Time  charter,  App.  B. 

"Insurance  risks,"  105. 

Time  charterer  not  relieved  from  liability  for  negligence  though  owner  to 

insure,  105,  116a,  App.  B. 
Advances  of  freight  "  subject  to  insurance,"  effect,  564,  566. 
Claims  on  behalf  of  underwriters,  702. 
Not  a  ground  for  diminishing  damages,  730. 

INTERPLEADER, 

By  master,  conflicting  claims  to  cargo,  469,  502. 
By  consignee,  as  to  freight,  588. 

"IN  TURN,"  620. 

Duty  of  charterer  to  have  cargo  ready,  254a. 
But  not  for  a  mere  chance  opportunity,  255a. 


JETTISON.    [_8ee  Gbneeal  Avbeaok] 

Shipowner  not  liable  for,  when  done  for  safety,  15. 
Meaning  of  "  jettison  "  in  bill  of  lading,  77. 

Does  not  affect  ship's  liability  to  contribute,  373b. 
Dangerous  goods,  366. 
Jettison  of  deck  cargo,  370,  379—381. 
Uncertainty  as  to  which  goods  jettisoned,  proportional  distribution,  505. 
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JEWELLEEY, 

Declaration  as  to,  24. 

JOINT  INABILITY, 
Loading,  228. 

DiflSculty  as  to  the  principle,  229,  616. 
Discharging,  .616. 

JDMSDICTION, 

Admiralty.     [See  In  Rem,  Eembdt.] 
Collision  with  foreign,  remedy  in  England,  710. 

JUS  BISPONBNBI, 

Reservation  of,  by  shipper,  492—495. 

KING'S  ENEMIES.     [See  QnBEN's  Enemies.] 

"  LABOUEAGE," 

In  time  charter,  does  not  cover  labour  of  ballasting,  App.  B. 

LANDING  CARGO.    [See  Dischaege  op  Cargo.  ] 

LATENT  DEFECTS, 

Shipowner  liable  for,  in  ship,  17. 
Exception  of,  79,  102a. 

LAY  DAYS.     [See  Demuebage.] 

LEAKAGE, 

Carrier's  liability  for,  12. 
Exception  of,  77,  95,  98. 
Result  of  ignorant  stowage,  96,  97. 
Exception  covers  excessive  leakage,  98.  • 

But  not  leakage  from  other  goods,  98. 

"  LIBERTY  TO  CALL  AT  POETS  IN  ANY  ORDER,"  286. 

LIBERTY  TO  OVER-CARRY, 

Where  need  to  over-carry  caused  by  negligence,  77. 

"  LIBERTY  TO  TOW  AND  ASSIST,"  292a. 
Under  Harter  Act,  103g. 

LIEN  FOR  FREIGHT,  &C., 

Charter  liens  not  preserved  against  bill  of  lading  holder,  unless  expressly 
incorporated,  160,  161,  668. 

When  is  lien  for  charter  freight  incorporated  ?  669. 

Notice  of  charter-party  not  suificient,  670. 

Liens  for  dead  freight  and  demurrage,  when  incorporated,  671. 

Liens  valid  against  charterer's  factor,  672. 

Against  shipper  where  bill  of  lading  not  authorized,  and  shipper  put  on 
inquiry,  673. 

Collusion  by  shipper  with  charterer,  674. 

Lien  made  through  bill  of  lading,  107. 
Is  there  a  lien  for  freight  payable  in  advance  ?  200,  663. 

No  lien  if  the  voyage  is  abandoned,  664. 

No  lien  if  acceptance  in  advance  running,  665. 
Where  completion  of  voyage  prevented,  240,  682. 
Upon  cargo,  for  expenses  of  preserving  it,  295. 

for  general  average  contributions,  319,  442. 
Freight  on  transhipment,  priority  over  bottomry,  319. 
Lien  for  general  average  contributions  ;  particular  charges,  442,  658. 

Obligation  to  exercise,  442,  445. 
Responsibility  of  owner  while  exercising,  473. 
Retention  of,  by  stop  under  M.  S.  Act,  475. 
Where  carrier  becomes  warehouseman,  513. 
For  freight  where  consignee  elects  to  pay  cash  instead  of  in  bills,  584, 
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LIEN  FOR  FREIGHT,  kc— continued. 

Mortgagee  taking  possession  succeeds  to  lieu  for  freight  accrued,  592. 
Assignee  of  freight  placing  stop  on  cargo,  obtains  lien,  598. 

not  defeatedby  set-off,  598. 
Owner  with  lieu  for  charter  freight  may  retain  the  bill  of  lading  freights, 

599. 
Lieu  for  "  demurrage"  includes  detention  at  port  of  lading,  where  charter 

contains  cesser  clause,  618,  667. 
Lien  for  demurrage ;  does  it  cover  detention  ?  648,  667. 
Nature  of  lien  for  freight,  &c.,  652. 
Not  enforceable  on  goods  wrongfully  shipped,  652. 
Lien  for  freight  at  common  law,  653. 
Not  lost  by  making  express  contract,  654. 

Is  confined  to  freight  on  the  particular  shipment ;  effect  of  usage,  654. 
Extends  to  charter  freights,  655. 

Qu(sre,  where  charterer  may  use  the  ship  as  a  general  ship,  656. 
How  enforced,  657,  677. 

No  lieu  for  dead  freight ;  or  demurrage  ;  or  charges  ;  at  common  law,  658. 
Early  form  of  lien  clause,  inoperative,  659. 
Modern  form  ;  attaches  to  outward  cargo,  660. 
Inconsistent  terms  ;  payment  to  be  after  delivery,  661. 
Payment  by  bills,  not  inconsistent,  661. 
Charter  giving  possession  to  charterer  inconsistent  with  lien  unless  express, 

116,  662. 
Lien  for  dead  freight,  666,  671. 

Validity  of  charter-party  liens  against  goods  under  agreement  with  char- 
terer, without  bill  of  lading  from  ship,  676. 
Where  cargo  received  under  sub-charter,  676. 
Shipowner  must  keep  possession  of  goods,  677. 

When  required  to  warehouse  in  particular  place,  lieu  preserved,  677. 
Lien  will  revive,  on  re-taking  possession  after  warehousing  ;  on  dis- 
honour of  bill,  678,  679. 
May  be  lost  by  inconsistent  conduct  ;  taking  bills,  679. 
When  is  tender  of  freight  waived  1  680. 
Lien  for  charter  freight  attaches  to  bill  of  lading  freights  collected  by 

shipowner,  681. 
Time  charter,  App.  B. 

Expenses  of  preserving,  not  recoverable  ;  except  as  damages,  683. 
Shipowner  cannot  claim  for  detention  of  ship  to  preserve,  when  goods 

might  be  landed,  683,  718. 

LIFE   SALVAGE, 

Deviation  for,  justifiable,  292. 
Under  Harter  Act,  103g. 
M.  S.  Act,  1894. ..329— 331. 

LIGHTENING  SHIP, 

Port  not  a  "  safe  port "  if  ship  must  be  lightened,  449. 

Do  lay  days  run  where  ship  lightened  ?  457,  629. 

"  So  near  thereto,  •&c.,"  obligation  to  lighten  and  proceed,  457. 

Custom  at  Gloucester,  629. 

Cost  of,  where  excessive  bunkers,  271. 

LIGHTER, 

Liability  of  carrier  by,  5. 

Fire  on,  not  excepted  by  statute,  24,  83. 

Obligation  to  load  by,  outside  bar,  226. 

Cost  of  lighterage,  loading,  250. 

Delivery  into,  wharfage  rates,  461 . 

Seaworthiness  of,  responsibility  for,  251,  462. 

Custom  in  Thames,  462. 

Delay  through  scarcity  of,  618,  619. 

LIMITATION  OF  SHIPOWNER'S  LIABILITY", 
By  statute,  former  Acts,  25. 
Merchant  Shipping  Act,  1894.. .26. 
Waiver  of,  by  contract,  26. 
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LIMITATION  OP  SHIPOWNER'S  lAAmhlTY— continued. 
Procedure  for,  27. 
Losses  on  distinct  occasions,  27. 

Effect  of,  where  both  ships  to  blame  for  a  collision,  27,  704. 
Extension  to  railway  companies,  28,  29,  108. 
Contract  with  foreign  ship,  law  of  the  flag,  205. 
Contract  as  to  amount  of  liability,  79,  722. 
Calculation  of  damages  not  affected,  722. 
Validity,  in  U.S.,  of  contracts  as  to,  103a,  106,  722. 

•LIMITATION  OP  TIME  FOR  CLAIM,  106. 
Validity  in  U.S.,  106 

LIVERPOOL, 

Master-porter,  468. 

LOADING.    [See  Cargo  ;  Poet  of  Loading.] 
Expenses  of,  68,  250,  251. 
Customary  methods  of,  182,  265—267. 
Series  of  voyages,  failure  to  load  as  agreed,  235. 
Notice  of  readiness  for,  249,  621. 
"As  customary,"  250,  614,  619a. 
Manner  of  loading,  alongside,  250,  608. 
Cargo,  how  delivered  to  shipowner,  251. 

Agreement  to  bring  cargo  alongside  by  ship's  boats,  "at  ship's  risk,"  251a. 
Cargo  to  be  in  readiness,  252,  254a,  257,  617. 
Cargo  from  agreed  place,  known  sources  of  delay,  254. 
Readiness  "  in  turn,"  254a,  620. 
Loading  not  excused  by  impossibility,  255. 
Specific  cargoes,  256. 

Exceptions  protecting  charterer,  257 — 258. 
Proof  of  civil  commotion,  258. 
Causes  beyond  control,  258a. 
Colliery  guarantees,  258c. 

When  loading  interrupted,  charterer  must  complete,  259. 
Charterer  discharged  when  loading  once  completed,  260. 
Whole  carrying  space  to  be  loaded,  261. 
Not  decks,  nor  ballast,  262. 

Description  of  cargoes,  "  merchandise,"  "  produce,"  263,  264. 
Broken  stowage  ;  usage,  265. 
Customary  modes  of  preparing  goods  for,  266. 
Shipper's  right  to  have  goods  landed,  after,  268,  269. 
Ship  should  wait  for  cargo  the  whole  agreed  time,  270,  720. 
Ship  must  take  a  full  cargo,  271.  "• 

Obligation  to  be  ready  with  appliances  for,  618,  619. 

Where  controlled  by  port  authority,  619a. 
"  In  regular  turn,"  620. 
Damages  for  not  taking  cargo,  728. 

LONDON, 

Victoria  Docks,  custom  as  to  delivering,  461,  468. 

LONDON  CLAUSE, 

Discharging,  466,  479. 

LONDON  CONFERENCE, 

Rules  of  AfEreightment,  1893,  App.  A. 

MACHINERY, 
Defects  in,  79. 

"MANAGEMENT,"  101,  103e. 

MANAGING  OWNER, 

Appointment  and  authority,  36. 

Effect  of  registration,  37. 

Can  generally  give  discharge  for  freight,  590. 

[  The  refere)icea  are  to  the  Sections.] 
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MARITIME  LIEN, 

For  bottomry  claims,  competition  of  liens,  312,  317,  318. 

Classification  and  priorities  of,  320. 

For  salvage,  324. 

On  freight,  601. 

Nature  of,  698,  700. 

Only  enforceable  by  process,  698. 

Not  generally  conferred  by  statutes  giving  a  remedy  in  rem,  699. 

Admiralty  Court  Act,  18i0,  s.  6  ;  necessaries  to  foreign  ship  ;  no  lien,  699. 

Admiralty  Court  Act,  1861,  s.  6  ;  County  Courts  Acts,  699. 

Distinction  from  remedy  in  rem,  700. 

For  damage  to  cargo  by  collision,  706. 

MARKS  ON  GOODS, 

Quality  marks  In  bill  of  lading  do  not  bind  shipowners,  69a. 

Express  clause  as  to  quality  marks,  69a. 

Destination  mark  in  bill  of  lading,  shipowner  estopped,  69a. 

Incorrect,  but  immaterial  marks,  70a,  71. 

"  Correctly  marked,"  71. 

Delivery  of  different  portions  of  goods  similarly  marked,  469. 

Obliteration  of,  mixture  of  goods,  consignees  tenants  in  common,  505. 

MARSHALLING, 

Bottomry  claims,  318. 

MASTER, 

Duty  when  ship  in  charge  of  a  pilot,  32. 
Authority  to  contract,  42,  43. 

Law  of  the  flag,  42,  204. 
Mate  succeeds,  on  death  of,  42. 
No  authority  to  alter  charter-party,  44. 
Authority  at  foreign  port  where  charter-party  broken,  44,  720. 
Authority  to  settle  claim  for  detention,  44. 
Effect  of  change  of  ownership,  46,  575. 
Liability  on  contracts,  47. " 
Liability  for  torts,  48,  707. 

Working  vessel  for  joint  benefit  of  himself  and  owner,  49. 
Goods  delivered  on  board  under  private  arrangements  with,  68. 
No  authority  to  sign  bill  of  lading  for  goods  not  shipped,  69. 

Nor  to  bind  owners  by  description  of  quality,  69a. 

Nor  to  misdate  the  bill  of  lading,  69a. 
Authority  to  bind  owner  by  statement  of  apparent  order  and  condition,  73. 
Statement  of  quantitv  in  bill  of  lading  conclusive  against  master  signing 
It,  70. 

Unless  caused  by  fraud  of  shipper,  &c.,  70. 
Incompetent,  owner's  responsibility,  102. 
Negligence  of,  when  part  owner,  102. 
Charter  to  master,  116. 

Chartered  ship,  for  whom  does  master  sigu  bill  of  lading  ?  153 — 156. 
Authority  as  to  signing  bills  of  lading  under  charter,  161. 
Has  not  authority  to  give  bill  of  lading  not  preserving  charter-party  terms  ? 

161,  161b,  673,  674. 
"  Clean  bills  of  lading,"  161a. 
Indemnity  by  charterer,  161b. 
Authority  of,  determined  by  law  of  flag,  204,  211. 
Custom  to  ship  goods  on  own  account,  262. 
Must  be  competent  stevedore,  272. 

Duty  as  to  stowage,  274,  276. 
No  authority  to  stow  cargo  illegally,  282. 
Misconduct  of,  outside  his  duty,  287, 707. 
Duty  to  check  deterioration  of  cargo  after  damage,  293. 
_  To  save  goods  of  high  value,  293. 
Represents  cargo  owner  in  case  of  need,  294,  305,  561. 
Liability  of  shipovimer  for  improper  sale  by,  294,  300. 
Power  to  incur  expenses  in  preserving  cargo,  295. 
Power  to  sell  perishing  goods,  297. 
Duty  to  salve,  298. 
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MASTER— eo?i«iwe(i. 

Duty  to  communicate,  299,  306. 

Improper  sale  by,  does  not  pass  property,  301. 
Unless  valid  by  the  law  of  the  place,  301. 

Duty  at  port  of  refuge,  302,  304a. 
Duty  to  tranship,  304. 
After  voyage  abandoned  by  shipowner,  305,  306. 

Power  to  hypothecate  or  sell  cargo  for  repairs,  &c.,  310 — 316. 

Power  to  communicate  first  if  possible,  304a,  316. 

Competition  of  wages  with  bottomry  bond,  317. 

Salvage  agreement  by  master  of  salving  vessel  binds  crew,  348. 

Power  of  master  to  bind  owners  of  salved  ship  and  cargo  by  salvage  agree- 
ment, 349,  396. 

Kotice  to  stop  cargo  in  transit  must  generally  reach  master,  530. 

Qucere,  whether  shipowner  must  forward  notice  to  him,  530. 

Liable  for  delivering  contrary  to  valid  notice  to  stop,  531. 

May  not  withhold  goods  from  vendor,  531. 

Authority  to  take  goods  "  free  on  owner's  account,"  effect  of  change  of 
ownership  before  shipment,  575. 

Has  authority  to  take  bill  for  freight,  585. 

Rights  to  primage,  how  defeated,  587. 

Authority  to  collect  freight,  589,  590. 

No  right  to  possession  of  freight  as  against  owner,  589. 

Power  to  sue  for  freight  on  contracts  made  with  himself,  589. 

Defendant  could  not  set  off  debt  due  from  shipowner,  589. 

Right  to  collect  freight,  590. 

Power  to  sue  for  demurrage  expressly  reserved  in  bill  of  lading,  643. 

Authority  under  time  charter,  App.  B. 

MASTER  PORTER  (LIVERPOOL), 
Effect  of  delivery  to,  468. 

MATE'S  RECEIPT, 
How  given,  50. 
Effect  of  possession  of,  60. 
Custom  as  to,  60,  185. 
Statement  of  quantity  in,  69. 

MATS, 

Duty  of  shipowner  to  provide,  for  dunnage,  273. 

MEANINGS  OF  WORDS, 

Evidence  as  to  technical  words,  169. 
Evidence  of  customary  meanings,  169. 
Geographical  terms,  159. 

MEASUREMENT  OF  GOODS,  576—582.     {_8ee  Fseight.] 
Expense  of  measuring,  582.     Grain  trade,  582. 
Custom  requiring  consignee  to  pay,  582. 

"MERCHANDISE," 
Meaning,  263,  264, 

"MERCHANT'S  RISK," 

Does  not  relate  to  general  average  contributions,  80,  103,  380. 
Shipowner  must  perform  his  contract,  103. 

MISDESCRIPTION  OF  GOODS.     [&«  Bill  of  Lading  ;  Cabgo.] 

MONTH, 

Usually  means  calendar'month,  571a. 
Calendar  month,  how  computed,  571a. 

"MORTALITY,"  103. 

MORTGAGEE  OF  SHIP, 

Mortgagee  of  shares  not  in  possession  cannot  bring  action  of  restraint,  38. 
Cannot  generally  interfere  with  voyage,  39,  40. 

{The  references  are  to  the  Sectiom.'] 
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MOETGAGBE   OF  SSIF— continued. 

Not  deemed  owner  except  as  to  security,  40. 

Not  personally  liable  on  charter-party,  40. 

Charter-party  by  mortgagor  in  possession  should  be  consistent  with  the 

security,  40,  41. 
Position  of  second  mortgagee,  41a,  597. 
Barratry  against,  100. 

Cannot  claim  more  freight  than  reserved  by  bill  of  lading,  575,  592. 
Shipowner  in  possession  may  carry  "  freight  free,"  575,  592. 
Mortgagee  of  shares  takes  freight  subject  to  deduction  of  expenses,  590. 
Only  acquires  right  to  freight  on  taking  possession,  592. 
Succeeds  to  lien  for  freight  accrued,  592. 

Charterer  cannot  deduct  advances  outside  charter-party,  as  against,  593. 
Eight  of  second  mortgagee  to  freight,  594,  597. 
What  is  sufficient  possession  to  entitle  to  freight  1  595. 
Entitled  to  freight  on  taking  possession  as  against  assignee  of  freight,  596. 
Unless  assignment  prior  to  mortgage,  and  notice  given,  596. 

NATIONALITY, 

Representation  of,  when  material,  135,  138. 
EfEect  of,  on  contracts,  204—210. 

on  master's  authority,  204,  211. 

"NAVIGATION," 

Meaning  of  "  improper  navigation,"  26,  101. 
Ship  in  discharging  dock,  91. 
Landing  goods  in  boats,  92. 
Negligent  navigation  not  barratry,  99. 
Stowage  not  an  act  of,  101. 
Dnder  Harter  Act,  103d. 

NECESSARIES, 

Bottomry  for,  314. 

Unsecured  claims  for,  priority,  317. 

"NECESSITY," 
Meaning  of,  297. 

"NEGLECT  OR  DEFAULT," 
Does  not  cover  theft,  94. 

NEGLIGENCE, 

Common  law  exceptions  do  not  excuse,  10,  11,  13,  16. 

Nor  dq  express  exceptions,  unless  it  is  clearly  stated,  77. 
Otherwise  as  to  negligence  of  servants  not  engaged  in  performing  the 

contract,  77. 
Onus  of  proof,  78. 

EfEect  on  operation  of  excepted  peril,  87,  95. 
Efiect  of  ignorance,  96,  97. 
Exception  of  negligence  of  servants,  101.    In  "navigating,"  101. 

EfEect  on  warrantry  of  seaworthiness,  79. 

Does  not  relate  to  servants  of  shipowner  on  another  ship,  101,  705. 

Validity  abroad,  101. 

Shipowner's  personal  negligence,  77,  102. 

Negligence  of  master  part  owner,  102. 

Exception  generally  relates  to  acts  after  shipment,  102. 

EfEect  on  shipowner's  right  to  claim  salvage,  342. 

Effect  on  his  right  to  general  average,  366,  373b. 
Effect  of  Harter  Act,  103a,  103f. 
Railway  company  cannot  generally  accept,  108,  110. 

NEGOTIABLE  INSTRUMENTS,  194. 

Negotiability  of  biU  of  lading,  487—491. 

NEUTRALITY, 

EfEect  of,  upon  contracts,  244 — 246. 

l_The  references  are  to  the  Sections.^ 
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NOTICE  OF  CLAIM,  .  ^.    v    •.  ^  .•        mfl 

Clauses  barring  claim  for  want  of  notice  within  limited  time,  10b. 
Or,  where  not  made  before  goods  removed,  106. 


OBLITERATION  OF  MARKS,  505. 

ONUS  OF  PROOF, 

As  to  bill  of  lading  statements  of  quantity,  69. 

Condition  of  goods,  "  quality  unknown,"  73. 

That  a  loss  is  within  an  exception,  78. 

As  to  absence  of  notice  of  dangerous  character  of  goods,  279. 

OPTION, 

Charterer's  option  as  to  discharging  place,  460. 

Charterer's  option  to  pay  freight  on  bill  of  lading  quantity,  582. 

Delay  due  to  charterer's  exercise  of  option,  624b,  628. 

"  OR  OTHERWISE,"  101,  102a. 

"  OTHER  CONDITIONS  AS  PER  CHARTER-PARTY,"  160,  637,  669. 

OVERSIDE, 

Custom  in  London  as  to  delivery,  466. 

Presentation  of  overside  order,  subsequent  notice  to  stop,  514. 

"  OWNER'S  RISK."    \_See  Mbechant's  Risk.] 

PACKAGES, 

Loss  from  detective,  14. 
Duty  to  remedy  defects  in,  14. 
Usages  as  to  modes  of  packing,  182. 
Dangerous  goods,  278. 

PAPERS, 

Shipowner  to  provide,  for  safe  prosecution  of  voyage,  284. 
Production  of,  for  calculation  of  freight,  680. 

PART-DAYS,  631. 

PART  OWNERS  IN  SHIP, 

Tenants  in  common ;  not  generally  partners,  34,  590. 

Power  to  settle  claims,  34. 

Bound  by  contracts  of  managing  owner,  36. 

Liability  to  be  sued,  35.    Joinder  of,  35. 

Effect  of  judgment  against  one,  35. 

Right  to  sue,  35. 

Rights  of  majority,  38. 

Power  of  minority  to  restrain  ship,  38. 

Barratry  against,  100. 

Jointly  entitled  to  freight,  590. 

Position  of  mortgagee  or  assignee  of  freight,  from  a  part  owner,  590,  596. 

Remedy  in  rem  against  ship  where  only  one  part  owner  liable,  696. 

PART  PERFORMANCE, 

Effect  upon  conditions  of  contract,  177. 
Illegality  supervening  upon,  237 — 239. 
Rights  when  completion  prevented,  240,  241. 

PASSAGE  COURT,  LIVERPOOL, 
Jurisdiction  in  rem,  692. 


PASSENGERS, 

Liability  of  carrier  by  land,  17. 
Distressed  seamen  not,  30. 
Harter  Act  not  applicable  to,  103f. 


[The  referenda  are  to  the  Sectioiis.'\ 
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PASSENGERS— eojrftewei. 

Forms  of  contract  prescribed,  111. 
Eight  of  charterer  to  ship,  262. 
"  Freight "  does  not  relate  to,  264. 
Claim  for  salvage  by,  336. 

PASSENGER'S   LUGGAGE, 
Carrier's  liability  for,  6,  111. 
Harter  Act  not  applicable,  lOSf. 
Conditions  on  passage  ticket,  111, 
M.  S.  Act,  1894.. .111. 
Salvage  contribution  by,  350. 
General  contribution  by,  and  to,  420. 

Not  "goods"  within  County  Courts  Admiralty  Jur.  Act,  1869. ..695. 
No  damages  recoverable  for  merchandise  fraudulently  carried  as,  729. 

PENALTr  CLAUSES, 

In  charter-parties,  659,  722. 

PERILS   OF  THE   SEA.     [See  Dangers  of  the  Seas,  &c.] 

PERISHABLE   GOODS, 

Carrier  not  liable  for  ordinary  wasting  or  decay,  12. 

Otherwise  where  loss  caused  by  him,  13. 
Effect  of  absence  of  notice  of  nature,  13. 
Law  of  flag,  German  law,  211, 
Master's  authority  to  sell,  in  case  of  need,  297 — 301 . 
Transhipment  of,  305,  309. 

No  freight  payable  on  perishing  goods  sold  at  port  of  refuge,  547,  56). 
Damages  for  deterioration  by  delay,  725. 
Damages  for  wrongful  sale  of,  727. 

PILOT, 

Ship  may  be  unseaworthy  without,  18,  284. 

Responsibility  where  pilotage  compulsory,  30 — 32,  707. 

Foreign  ports,  31. 

Duties  of,  32. 

Duty  to  employ,  284. 

Claims  for  pilotage,  paid  in  priority  to  bottomry  bond,  317. 

Claims  for  salvage  by,  337,  338. 

Liability  of  cargo  to  contribute  to  pilotage,  341. 

No  lien  for  pilotage  payable  by  charterer,  658. 

PIRATES, 

Meaning,  11,  94. 

Included  in  "  dangers  of  the  sea,"  86. 

Exception  of,  94. 

Ransom  paid  to,  general  average,  392. 

PLEDGE, 

Rights  and  liabilities  of  pledgee,  66. 
Power  of  master  to  pledge  ship,  312. 
By  deposit  of  bill  of  lading,  498,  499. 
EfEect  of  Factors  Act,  504. 

"POLITICAL   DISTURBANCES,"  252. 

POET, 

Meaning  of,  448.     Extent  of,  448,  567,  625a. 
"  Safe  loading  place,"  449. 
Admiralty  Court  Act,  1861. ..687. 

PORT-CHARGES, 

Liability  of  charterer,  time  charter,  App.  B. 
Usually  payable  by  shipowner,  284. 
When  general  average,  404. 
No  lien  for,  where  payable  by  charterer,  658. 

[The  references  are  to  the  Sections.^ 
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POBT-HOLE, 

Damage  to  cargo  by  insecure,  18,  103d. 

POET   OF   CALL, 

Orders  at,  for  port  of  discharge,  to  be  given  in  reasonable  time,  4i7. 
Where  no  orders  given  at,  447. 

Charterer's  liability  for  not  giving  orders  at ;  cesser  clause,  650. 
Charterer  may  be  liable  as  bill  of  lading  holder,  651. 
Jurisdiction  of  Admiralty  Court,  ship  at  English  port  of  call,  687. 

PORT   OF   DISCHAEGE, 

How  determined,  446  et  seq. 

Orders  for  port  of,  to  be  given  in  reasonable  time,  447. 

Where  orders  not  given,  447, 

Meaning  of  "  port,"  448. 

Port  must  be  physically  safe  for  the  loaded  ship,  449. 

One  to  which  she  can  go  without  cutting  masts,  449,  460. 

She  must  generally  be  able  to  lie  afloat,  449. 

Shipowner  must  generally  wait  for  favourable  tide,  450. 
Orders  to  a  dock  "  if  suflScient  water,"  450. 
Port  must  be  politically  safe,  451. 

Not  unsafe  because  war  will  probably  be  declared,  451. 
Effect  of  accepting  orders,  and  signing  bills  of  lading  for  unsafe  port,  452. 
"  So  near  thereto,"  &c.,  453  et  seq.,  629. 
Must  owner  lighten,  if  feasible,  in  order  to  reach  ?  457. 
Place  for  discharging,  selection,  459,  460,  625a. 
Mode  of  discharge,  461 . 
Notice  to  consignees  of  arrival  at,  not  requisite,  465,  621. 

POET   OF    LOADING. 

Voyage  to,  is  part  of  the  "  voyage  "  in  the  charter-party,  148. 
Efiectof  delay  in  reaching,  175. 
Customs  of,  195,  198,  250,  265—267. 
Duty  to  proceed  to,  with  diligence,  218. 
Where  time  fixed  for  sailing  to,  219. 

arrival,  221. 
Meaning  of  "  ready  to  load,"  221. 

Duty  to  proceed  to,  notwithstanding  charterer's  option  to  cancel,  222. 
Delay  not  excused  by  a  limit  of  time  being  fixed,  223. 
Port  to  be  named  before  sailing,  and  without  delay,  224. 
Orders  to  more  than  one  port,  224. 
Expenses  of  moving  from  one  place  to  another,  224,  249. 
"  So  near  thereto  as  she  can  safely  get,"  225,  453,  454,  629. 
Eelates  to  leaving  as  well  as  entering  port,  226. 
Does  shipowner  absolutely  engage  to  bring  ship  to  ?  227. 

Arrival  prevented  by  government  of  place,  228. 

Joint  inability  to  load,  229. 
Loading  not  generally  excused  by  delay  in  proceeding,  230. 

Unless  adventure  frustrated,  231,  232. 
Blockade  of  port  of  discharge,  233,  238. 
Eef  nsal  of  charterer  to  load  at  agreed  place,  235. 
Loading  excused  if  it  becomes  illegal — war,  237. 
Several  usual  places  of  loading — charterer's  option,  249,  625a,  629, 
Notice  of  readiness  to  load  to  be  given,  249,  621. 
Duty  to  procure  cargo  at,  252,  617. 
Destruction  of  cargo  at,  259,  562. 
How  long  must  ship  wait  for  cargo  ?  270,  720. 
Meaning  of  port,  448 — 451,  625a. 
"  Safe  loading  place,"  449. 
Must  be  physically  safe,  449,  450, 
Must  be  politically  safe,  451. 

POET    OF    EEFUGE.      [See    Bottomry  ;     Transhipment  ;     General 
Average.] 
Master's  authority  for  cargo  owner  at,  294  et  seq. 
Master's  duty  to  cargo  owner,  304a. 
Expenses  for  preservation  of  cargo  at,  295,  296. 

{The  references  are  to  the  Sections.'} 
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POET   OF  B.'EFXJG'E—continiied. 

Sale  of  perishing  goods  at,  297 — 301. 

Obligation  to  repair  at,  302,  303. 

Abandonment  of  voyage  at,  307,  309. 

No  freight  payable  on  goods  sold  or  left  at,  5i7,  518,  561. 

P)-o  rata  freig/U,  557  et  seq. 

Jurisdiction  of  Admiralty  Court  where  voyage  has  ended  at  an  English 

port  of  refuge,  687. 
Damages  for  vyrongful  sale  of  goods  at,  727. 

PRECIOUS   ARTICLES, 

Statute  :  declaration  of  value  to  be  made,  24. 

"PREVENTING"  LOADING,  257. 

PRIMAGE, 

Originally  a  payment  to  the  master,  587, 
Master  entitled  to  claim  payment,  587. 

Unless  otherwise  agreed  with  shipowner,  587. 
Effect  of  contract  with  shipper,  excluding,  587. 

PRINTED    CLAUSES, 
Construction  of,  173. 
Alterations  of,  by  writing,  173. 

PRIORITIES    OF   CLAIMANTS   AGAINST    SHIP,  317,  320. 

PRIVITY   OF   OWNERS,   26. 

"PRODUCE,"    MEANING   OF,  263, 

"PROMPT    DESPATCH,"  614. 

PROVISIONS, 

Do  not  contribute  to  general  average,  420. 

PROXIMATE   CAUSE, 

Distinction  from  causa  oausans,  88. 
Application  of  rule,  88a,  89. 

In  measure  of  damages,  717. 

QUALITY   MARKS,  69a. 

"QUANTITY  AND   QUALITY    UNKNOWN,"  71,  73. 
Onus  of  proof,  69,  73. 
Effect  on  freight,  577. 

QUARANTINE, 

A  restraint  of  princes,  82. 

Loading  not  excused  by,  247,  255. 

Detention  during,  charterer  not  liable  for,  229,  612. 

"QUEEN'S   ENEMIES," 

Carrier  not  liable  for  acts  of,  2,  74. 
Meaning  of,  11.     Where  ship  foreign,  11,  81. 
\_8ee  Embmy.] 

RAILWAY   COMPANIES, 

Limitations  of  liability  when  carrying  by  sea,  28,  29, 
BiU  of  lading  given  by,  76. 
Through  contracts  by,  107,  212. 
Restriction  of  powers  to  limit  liability,  108, 
Exceptions  on  freight-notes,  109. 
What  are  reasonable  conditions  7  110. 

Theft  by  company's  servant  maybe  excepted,  though  contract  unreasonable 
110, 

{The  references  are  to  the  Sections."] 
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RANSOM, 

May  be  a  general  average  loss,  395. 
Legality  of,  395. 

RATIFICATION,  125,  529. 

RATS, 

Liability  for  damage  by,  at  common  law,  10, 
"Within  exception  of  "  vermin,"  76,  104. 
Damage  by,  eating  cargo,  not  a  "  peril  of  the  sea,"  86. 
Making  holes  in  ship,  88. 

"KEADT  TO  LOAD,"  "READY  TO  RECEIVE  CARGO,"  221. 

REASONABLE  DESPATCH:  REASONABLE  TIME, 
Implied  terms  as  to  performance  of  contract,  179. 
Ambiguity  of  "  reasonable,"  180,  615. 
Effect  of  trade  practices,  181. 
Discharge  of  vessel  when  time  not  fixed,  615. 

RE-DBLIVBRY, 

Claim  for,  by  shipper  at  loading  port,  58,  268,  269. 
Where  completion  of  voyage  prevented,  240,  241. 

EEB'EIGERATING  MACHINERY, 
Warranty  as  to  fitness,  19a, 

REGISTER  OF  SHIP, 

Registration  of  managing  owner,  effect,  37. 
Evidence  of  ownership,  45. 
Mortgages  rank  in  order  of,  594. 

REMEDIES.     [See  In  Rem.] 
Determined  by  lex  fori,  697. 

REMOVAL  OF  GOODS, 

Where  claims  to  be  made  before,  105. 

REPAIRS, 

Damage  to  cargo,  discharged  for  the  purpose  of,  90. 

Duty  to  repair  ship  and  carry  goods  on,  302  et  seq. 

Master  may  delay  reasonably  before  deciding  whether  to  repair,  309. 

Raising  money  for,  310  et  seq. 

Shipowner's  liability  to  indemnify  cargo  owner,  320. 

Owner  of  cargo  sold  for,  has  no  lien  on  ship,  •320. 
Cost  of,  at  port  of  refuge,  damage  accidental,  not  general  average,  407 

Otherwise  if  necessary  owing  to  general  average  sacrifice,  411. 
Time  occupied  in,  not  deducted  in  calculating  time  freight,  572. 

REPRESENTATIONS, 

In  charter-party,  133  et  seq. 

RESPONDENTIA,  312,  313. 

RESTRAINT  OF  SHIP, 
By  part  owners,  38. 

"RESTRAINTS  OF  PRINCES,"  &c.. 
Meaning,  82. 

Refusal  to  allow  cargo  to  be  landed,  82. 
Excuses  landing  contraband  at  intermediate  port,  82, 
Not  arrest  caused  by  carrying  enemies'  goods,  82a. 
Fear  of  embargo,  82,  271. 
Blockade  at  port  of  discharge,  cancellation  of  charter-party,  233. 

ROBBERS, 

Cairier  liable  for  acts  of,  at  common  law,  3. 
Not  included  in  King's  enemies,  11. 
Statutory  exemption  as  to  precious  articles,  24. 
Exception  of,  94, 

{_The  referenca  are  to  the  Sections.'] 
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"  KUNNING  DAYS," 

Consistent  with  custom,  not  to  countdays  lost  in  moving  from  one  place  of 

discharge  to  another,  196,  629. 
Meaning,  613. 


SAFE  PORT.    [See  Port  ;  Poet  op  Discharge.] 

"  SAILIKG," 

Time  fixed  for,  when  a  condition,  219. 

Condition  of  sailing,  when  satisfied,  220. 

Final  sailing,  220,  567. 

Freight  payable  upon  "  sailing,"  or  "  final  sailing,"  when  due  /  5li7. 

SALE  OF  GOODS  ACT,  1893.     [See  Table  op  Statutes.] 

SALVAGE, 

Deviation  to  salve  property  not  allowed,  292. 

Claims  for,  paid  in  priority  to  bottomry  bond,  317,  319. 

Rule  of  reward  and  lien  at  common  law,  322. 

Must  generally  be  by  a  stranger  to  ship,  323. 

No  corresponding  rule  for  salvage  on  land,  323. 

Nor  as  to  goods  washed  out  from  a  harbour,  323. 
Does  not  generally  give  right  of  personal  action,  324,  330. 
Maritime  lien  for,  324,  698. 
Depends  on  property  being  saved,  325. 
Personal  claim  for  employed  services,  326,  334 
Employment  not  generally  implied,  327. 
Acceptance  of  service  ordinarily  presumed,  327. 

Indirect  service,  327, 
Statutes  as  to,  329. 
Life  salvage,  329—381. 

There  must  have  been  impending  danger,  332. 
Different  kinds  of  service,  332. 
Claims  of  owners  of  property  employed  ;  no  claim  in  respect  of  risk  to  His 

Majesty's  ships,  332. 
Service  must  have  had  a  valuable  effect,  333. 

Unless  it  was  employed,  334. 
Signals  of  distress,  834. 
Crew  cannot  be  salvors  generally,  335. 

Unless  contract  of  service  terminated,  335. 
Or  after  capture,  335. 
Consorts,  South  Seas  whaling  fisheries,  335. 
Passengers  not  generally  salvors,  336. 
Pilot  not  generally  salvor,  337. 

May  claim  salvage  on  boarding  a  vessel  in  exceptional  danger,  337. 
Or  if  the  character  of  the  service  changes,  838. 
Towage  by  pilots,  338. 
Towage  by  employed  tug  may  become  salvage,  339. 

Not  where  the  towage  contract  was  for  an  extraordinaiy  service,  339. 
Nor  if  the  danger  was  produced  by  fault  of  tug,  339. 
Distinction  between  towage  and,  340,  341. 

Where  salving  and  salved  vessels  belong  to  same  owner  no  claim  by  owner 
against  ship,  342. 
Claim  by  crew,  842. 
Claim  by  owner  against  cargo,  342. 
Where  salving  ship  negligent,  342,  846. 
Where  one  vessel  is  under  charter  to  owner  of  the  other,  343. 
Charterer  not  entitled  for  services  by  ship,  344. 
Considerations  which  govern  the  amount,  344. 
Basis  of  salved  value,  344. 
Damage  to  salving  ship,  detention,  345. 
Misconduct  of  salvors,  taken  into  account,  346. 
Penalty  for  not  giving  up  wreck,  in  United  Kingdom,  346. 

[r/ie  references  are  to  the  Sections.] 
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S  ALV  AG  E—conivimed. 

AgreemeiitB  as  to  amount  of  salvage,  347,  318. 

Ignorance  of  material  facts,  347. 

Excessive  demands,  347. 

Agreement  by  master  of  salving  vessel  binds  crew,  348. 

Power  of  master  to  bind  ovmers  of  ship,  and  of  cargo,  349. 
Contributions  to  ;  in  proportion  to  values,  350. 

Exception  of  wearing  apparel  and  personal  efEeots,  350. 

Freight  contributes,  though  not  completely  earned,  351. 

Ship  and  cargo  liable  separately,  352. 

Valuation  of  cargo  for,  352. 
Shipowner  has  a  lien  on  cargo  for  its  contribution,  853. 

Unless  salvage  became  due  through  his  fault,  354. 
Cargo  owner  may  claim  in  rem  against  the  ship  for  salvage  incurred 

through  master's  fault,  354,  689. 
Distinct  from  general  average,  393 — 396,  430. 
Benefit  of,  under  time  charter,  App.  B. 

SAMPLES, 

Delay  in  carriage  of,  damages,  724. 

"  SAY  ABO DT,"  261. 

SEAWORTHINESS, 

Absolute  warranty  of,  17. 
Meaning  of,  18.    As  to  deck  cargo,  19. 
Special  cargo,  frozen  meat,  specie,  19a. 
Fitness  to  receive  cargo,  20,  79,  145. 
Where  voyage  has  several  stages,  21. 
Warranty  applies  on  sailing,  21,  568. 
Effect  of  bill  of  lading  exceptions,  79,  102a,  105. 
As  to  coal  supply,  79,  384,  385. 
Stowage,  87. 
Barter  Act,  103a,  103c. 
Warranty  on  voyage  under  charter,  144. 
Effect  of  express  warranty,  "  tight,  staunch,  &;c.,"  144. 
Fitness  for  agreed  cargo  a  condition  precedent,  145. 
Time  charter,  right  to  cancel,  146. 
Sacrifice  owing  to  want  of,  336. 
Deviation  owing  to  unseaworthiness  at  starting,  402. 
Lighters,  462. 

Freight  in  advance  not  payable,  if  ship  lost,  unless  she  sailed  seaworthy, 
568. 

SET  OF   BILLS  OF   LADING,  55. 

"  One  being  accomplished,  the  others  to  stand  void,"'  55,  502. 
Delivery  on  one  part  without  notice  of  other  claims,  469,  502. 
Indorsement  of  one  part  to  assignee  sufficient,  503. 
Purchaser  not  entitled  to  more,  503. 

SET  OFF, 

Custom  to  set  ofE  premiums  against  claims,  189. 
Claim  for  short  delivery  against  freight,  191,  586. 
Owner's  debt  against  claim  of  freight  by  master,  589. 
Against  claim  by  assignee  of  freight,  698. 
Lien  not  defeated  by,  598. 

SHIP-BEOKEB, 

Advertising  line  in  own  name,  51. 
Remuneration  of,  121. 

When  earned  ?  121. 

Indirect  introductions  by  custom,  121,  190. 

Several  employed,  121. 
Undertaking  to  procure  ship,  121. 
Clause  for  commission  in  charter-party,  122. 
Address  commission,  124. 
Qucsre,  whether  commission  can  be  sued  for  in  rem,  122,  695. 
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"  SHIP-DAMAGE,"  103. 

"SHIP   LOST   OE  NOT  LOST,"  562,  563. 

SHIPOWNER.     [See  Part  Owners.] 
Liability  at  common  law,  3  et  seq. 
Statutory  exemptions,  2i,  26. 
"  Actual  fault  or  privity  "  of,  24—26. 
Compulsory  pilotage,  30 — 32. 
Must  not  act  inconsistently  with  charter-party,  39. 
Cannot  be  sueii  on  contract  after  master  sued  to  judgment,  47. 
Liability  where  vessel  worked  by  master  for  joint  benefit,  48. 
Not  bound  by  statement  of  quantity  in  bill  of  lading  not  signed  in  his 

name,  70. 
Personal  negligence  of,  not  generally  covered  by  exceptions,  102. 
Where  charter-party  gives  possession  to  charterer,  not  a  carrier,  112,  113. 

Not  liable  to  shippers,  116. 

Has  no  lien  on  goods,  116. 
Liability  where  charter-party  does  not  give  possession,  114,  115,  153 — 167. 
Not  entitled  to  charge  for  services  in  saving  cargo,  401. 
Eights  of,  where  consignee  not  ready  to  receive  cargo,  466,  476. 
Obligations  of,  where  consignee  in  default,  471 — 474. 

After  warehousing  under  M.  S.  Act,  1862.. .480,  481. 

SHIPPEE.     [See  CARGO.] 

Implied  duty  to  ship  with  care,  14, 
Agreement  for  shipment,  50. 

When  entitled  to  re-delivery  after  shipment,  58,  268,  269. 
Entitled  to  have  bill  of  lading,  59. 
Contract  generally  with  him,  61. 
Carrier's  position  when  shipper  not  Interested,  61. 
Liability  after  indorsement  of  bill  of  lading,  65. 

In  chartered  ship,  with  whom  does  he  contract  ?  153,  154,  155,  156,  157. 
Is  notice  of  charter-party  material  1  157,  670. 
Contract  with  charterer  directly,  158,  159,  676. 
Obligations  in  loading,  250. 
Shipping  dangerous  goods,  liability,  278,  279." 
.  Reservation  of  disposal  of  goods  by,  492,  493. 
Advances  by  consignee  to,  Factors  Act,  182. ..4504. 
Effect  of  taking  bill  for  freight  on  liability  of,  585,  602. 
Liability  of,  for  freight,  602. 
Liability  of,  for  demurrage,  638. 
Charter-party  Kens  as  against,  when  preserved  ?  668—671. 

Where  bill  of  lading  not  authorized  and  shipper  put  on  inquiry,  672. 

Collusion  by,  with  charterer,  673. 
Shipment  under  agreement  with  charterer,  effect  of  liens,  676. 

SHIP'S  HUSBAND, 
Authority  of,  36. 

No  authority  to  cancel  charter-party,  36. 
Managing  owner  must  be  registered,  37. 
Effect  of  registration,  37. 

"SHIP'S  RISK," 

Meaning  of,  in  relation  to  loading,  251. 

SHOET   DELIVERY, 

Eemedy  for,  191,  688,  689. 
•  Measure  of  damages,  727. 

SLAVES,  215. 

SMUGGLING, 

May  be  barratry  of  master,  99. 
Contracts  involving,  illegality,  216. 
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"  so  NEAR  THERETO  AS  SHE  CAN  SAFELY  GET," 
Custom  of  port  of  discharge,  196. 
Delay  from  want  of  water,  225,  453. 

Obstacle  need  not  be  physical,  nor  absolutely  permanent,  225,  454. 
Relates  to  safety  in  coming  out,  loaded,  as  well  as  going  in,  226. 
Temporary  obstacles  at  discharging  port,  453. 
Delay  by  ice,  453. 
Delay  owing  to  crowded  dock,  454. 
Relates  to  safety  of  ship,  not  cargo,  454a. 
"  At  all  times  of  tide,"  455,  456. 
Must  ship  proceed  when  obstacle  removed  1  456. 
Must  owner  lighten  if  feasible  ?  457. 
When  do  lay  days  begin  to  run  ?  629. 

SORTING  CARGO.    [See  Assoktment  of  Cargo.] 

SPECIE, 

Warranty  as  to  strong-room,  19a. 
Declaration  required  as  to,  24. 

SPECIFIC  PERFORMANCE 

Of  charter-party  not  ordered  by  Court,  89. 

STAMPS, 

On  bill  of  lading,  55. 

On  charter-party,  120. 

Foreign  law,  effect  on  foreign  contract,  213. 

STEAMSHIP, 

Ship  described  as,  in  charter-party,  meaning,  139. 

STEVEDORE, 

Theft  by  men  of  stevedore,  94. 
Negligence  of,  101. 

Master  should  be  competent,  272,  276. 
Appointment  by  charterer,  efEect,  272,  274 . 

STIFFENING, 

Cargo  for,  221,  648. 

STOP  FOR  FREIGHT  OR  CHARGES, 

Merchant  Shipping  Act,  1894,  s.  494. .,475. 

How  discharged,  sect.  495. ..475. 

Deposit  with  warehouse  owner  to  discharge,  sect.  496. ..475. 

Notice  to  retain  deposit,  475. 

Payment  over  of  deposit  in  default  of  notice,  and  proceedings,  475. 

Sale  in  default  of  deposit,  sect.  497... 475. 

Notice  of  sale,  475. 

Application  of  proceeds,  sect.  498... 475. 

Claims  and  powers  of  warehouse  owner,  sect.  499. ..475. 

Liability  of  warehouse  owner,  sect.  500... 475. 

Definition  of  "  warehouse,"  &c.,  sect.  492. ..475. 

EfEect  of  stop  for  excessive  amount,  476. 

Effect  of  stop  by  assignees  of  freight,  598. 

STOPPAGE  IN  TRANSITU, 

Saving  as  to,  in  Bills  of  Lading  Act,  62,  65. 

Not  defeated  by  customary  general  lien  of  carriers,  191. 

Lien  of  unpaid  vendor,  494,  495,  506. 

Nature  of  the  right,  506,  541. 

Sale  not  cancelled  by,  507. 

The  right  is  subject  to  possessory  liens,  not  to  general  liens,  507. 

Custom  to  contrary  invalid,  507,  654. 
Not  subject  to  attachment  by  creditor  of  buyer,  507,  523, 
Does  not  entitle  to  insurance  moneys,  507. 
Buyer  must  be  insolvent,  508. 
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STOPPAGE  IN  TRANSITU— Bontimied. 
Dnration  of  transit,  509  et  seq. 
Meaning  of  transit,  509. 

Delivery  order  to  buyer  does  not  end  transit,  510. 
Delivery  to  carrier  does  not  end  transit ;  general  ship  ;  chartered  ship, 
5U. 

Otherwise  whei'e  delivery  is  on  buyer's  own  ship,  512. 

Unless  perhaps  where  buyer  has  no  notice,  512. 
Carrier  may  become  buyer's  agent,  513,  533. 

Eailway  company's  notice,  513. 

By  course  of  business,  513, 

Notwithstanding  carrier's  lien,  513. 

Cases  as  to  constructive  possession,  513,  514. 
Delivery  of  part  does  not  generally  end  the  transit  of  the  rest,  515. 
Delivery  to  another  carrier  to  forward,  516. 
Delivery  to  wharfinger  or  warehouseman,  517. 

May  be  received  as  buyer's  agent ;  course  of  business,  517. 
Delivery  to  buyer's  packers,  517. 

Buyer  must  intend  to  take  delivery,  in  order  to  end  transit,  518. 
Intention  not  to  take  need  not  have  been  communicated  to  agent,  518, 
Carrier  must  mean  to  part  with  goods,  519. 
Carrier  cannot  prolong  transit  by  improper  detention,  519. 
Delivery  to  buyer's  agent  to  forward  ;  notice  of  destination  to  seller  ; 

transit  continues,  520. 
Where  no  notification  of  further  destination  to  seller,  transit  ends,  521. 
Where  notice  to  seller  indefinite,  and  agent  requires  further  instruc- 
tions, 522. 
Right  of  buyer  to  intercept  goods,  and  end  transit,  523. 
Belanding  and  repacking  by  buyer,  523. 
Attachment  by  creditor  of  buyer,  523. 
How  emercised,  524  et  sec[. 

The  right  is  in  the  vendor,  or  sub-vendor,  524. 

Agents  who  have  bought  with  their  own  money  or  credit  have  the 

right,  525. 
Position  of  a  surety  for  the  price,  525. 
Lien  of  shipper  does  not  give  the  right,  526. 

The  right  not  defeated  by  part  payment,  or  by  bills  being  current  for 
the  price,  527. 

Where  state  of  account  uncertain,  527. 
Consignment  to  factors,  stoppage,  528. 
Notice  to  stop,  must  be  by  vendor  or  authorized  agent,  529. 

Katification  after  transit  ended  insuflBcient,  529. 
Notice  to  be  given  to  those  who  have  custody  of  goods,  530. 
Generally  must  reach  master,  530. 

Qucere,  whether  shipowner  must  forward  notice  to  master,  530. 
Master  and  shipowner  liable  for  delivery  contrary  to  notice,  531,  689. 

May  not  withhold  goods  from  vendor,  531. 
Vendor  may  follow  and  claim  goods  in  hands  of  buyer  or  his  repre- 
sentatives, 531. 
Qucere,  whether  he  can  in  hands  of  assignees  for  value,  531. 

How  defeated,  532  et  seq. 

Eight  defeated  by  transfer  of  bill  of  lading  for  value,  532.  " 

Lickbarrow  «.  Mason,  532. 

Grounds  of  the  rule,  533. 

Effect  of  assignment  of  goods  without  transfer  of  bill  of  lading,  534. 

Does  not  defeat  the  right  if  assignor  had  not  the  bill  of  lading,  534. 

Transfer  of  shipping  note  not  enough,  534. 

Transfer  of  other  documents  of  title,  535. 
Bill  of  lading  must  have  been  validly  indorsed,  536. 
Transfer  of  bill  of  lading  to  factors,  537. 
Transfer  must  be  for  value ;  past  debt  enough,  538. 

And  in  good  faith,  without  notice  of  insolvency,  538. 
Insolvency  puts  transferee  on  inquiry,  638. 
Effect  of  knowledge  that  goods  are  unpaid  for,  538. 
Conditional  indorsement,  538. 
Quare,  effect  of  transfer  after  notice  to  stop  given,  539. 
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STOPPAGE  IN- TRANSITU— continned. 
How  defeated — continued. 

Eight  of  vendor  when  pledge  or  mortgage  discharged ;  surplus  pro- 
ceeds, 540. 
Vendor  may  require  mortgagee  to  resort  to  other  goods  of  buyer,  540. 
Eight  of  vendor  against  price  payable  by  sub-purchaser,  541. 
Shipment  "freight  free  on  owner's  account,"  vendor  not  liable  for 
freight  on  stopping  goods,  575. 
Admiralty  Court,  jurisdiction  in  rem,  claim  by  vendor  for  refusal  to  deliver 
to  him,  689. 

STOWAGE, 

Perishable  goods,  13,  95. 

Producing  unseaworthiness,  18,  87. 

Master's  liability  for,  48. 

Exceptions  in  bill  of  lading  may  relate  to,  58. 

May  be  wrongful  apart  from  contract,  67. 

Damage  by  fumes  from  other  goods,  86. 

Risks  of  contact  with  other  goods,  95. 

Liability  for  ignorance,  96,  97. 

Dangerous  goods,  97,  277—280. 

EfEect  of  negligence  clauses,  in  relation  to,  101. 

Not  "  navigation  "  ;  nor  "  management,"  101. 

Effect  of  Harter  Act,  103a,  103d. 

Broken  stowage,  265. 

Short  cargo  through  unskilful  stowage,  272. 

Liability  for  bad  stowage,  273. 

Duty  of  master  as  to,  273,  274,  276. 

Where  charterer  appoints  stevedore,  274. 

Ignorance  of  consequences,  when  excused,  276,  279. 

Where  charterer  ships  unsafe  cargo,  277. 

Charterer's  duty  to  give  notice,  278. 

Statutes  as  to  dangerous  goods,  280. 

Stowage  on  deck,  281. 

Statute,  timber  cargoes,  282. 

Statute,  grain  in  bulk,  283. 

Failure  to  stow  as  agreed,  effect  of  exceptions,  287. 

STEANDING, 

When  a  "  peril  of  the  sea,"  85,  87. 

Voluntary  stranding,  when  general  average,  387 — 389. 

Expenses  of  getting  ship  off  a  strand,  397 — 400. 

STRIKES, 

Liberty  to  cancel,  in  case  of,  236. 

Meaning  of  "  strikes,"  257,  258. 

Exceptions  of,  257— 258c. 

Holidays  taken  by  colliers,  analogous,  258a. 

Discharge  delayed  by,  611,  612a. 

When  no  time  fixed,  615. 

Affecting  berth  selected  under  charterer's  option,  624b. 

STRONG  ROOM, 

WaiTanty  of  fitness,  19a. 

SUB-CHARTERER, 

Bill  of  lading  held  by,  c  mtrols  original  charter-party  liens,  670a. 
Shipment  under  sub-charter,  lieu  for  hire  not  enforceable,  676. 

SUB-SALE, 

Effect  on  stoppage  in  transitu,  534 — 536. 

SUEF-DAYS,  196. 

SWEATING, 

Damage  by,  not  generally  a  "  peril  of  the  sei,"  86. 
Meaning  of  exception,  98. 

[The  refereiwes  are  to  the  Sections.] 
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TECHNICAL  WORDS,  168. 

"TELEGRAPHIC  AUTHORITY,"  129,  169. 

THIEVES, 

Liability  of  carrier  at  law,  2. 

Exception  does  not  cover  thefts  by  persona  on  board,  77,  91. 

Nor  by  servant  of  stevedore,  274. 
Theft  by  railway  company's  servants,  110. 

"THIEVES  "WHETHER  ON  BOARD  OR  NOT," 
Does  not  cover  thefts  by  crew,  &o.,  94. 

THROUGH  BILL  OF  LADING, 
Freight  under,  107. 
Who  liable  upon,  107. 
Liabilities  of  railway  companies,  107,  108. 
By  what  law  governed  ?  212. 
Duty  to  forward,  470. 

"  TIGHT,  STAUNCH  AND   STRONG,  &C.," 
To  what  time  does  this  relate  ?  144. 
Not  a  condition  precedent  except  at  loading  port,  144. 

TIMBER, 

Statutes  as  to  deck  timber  cargoes,  282. 
Measurement  of  i  "intake  measure,"  578. 

TIME  CHARTER.    [,Sfee  Charter-party  ;  Coal;  Form  App.  B.] 
Control  of  ship  under,  115,  116. 
Liability  of  owner  to  charterer  for  loss  of  ship,  115. 
"Where  owner  not  in  possession,  loses  lien  on  cargo,  116. 

not  liable  on  charterer's  contract,  116. 
"Where  owners  are  to  insure,  116a. 
Ship  must  be  ready  in  time,  14G 
"Warranty  of  seaworthiness  in,  144 
Duration  of,  uncompleted  voyage,  146a. 
Option  as  to  place  of  redelivery,  146a. 
Withdrawal  of  ship  for  failure  to  pay  hire,  146b. 
Waiver  of  right,  146b. 
Demand  of  hire  not  necessary,  146b. 
Liability  of  owner  to  sub-charterer,  154. 
Indemnity  to  owner  for  signing  bills  of  lading,  161b. 
Ballast,  owner's  obligation,  262,  App.  B. 

Freight  on,  how  calculated,  570 — 571.     Meaning  of  "  month,"  571a. 
Monthly  hire  in  advance,  payable  in  full,  570,  App.  B. 
Cesser  of  hire  clauses,  572. 
Deductions  from  hire,  572 
Expenses  at  port  of  refuge,  572 
Government  charters,  573. 

Charterer  not  entitled  |to  the  contributions  for  wages,  &o.,  under  York- 
Antwerp  Rules,  App.  B. 
Benefit  of  salvage  earned  by  ship,  App.  B. 

TIME,  COMPUTATION  OF, 
"  Month,"l571a. 
Days,  613,  631. 

TONNAGE, 

Measurement  of  ship's,  26. 

Statements  as  to,  in  charter-party,  141,  261. 

TORT, 

Liability  of  master  for,  48. 

Claim  by  owner  of  goods  for,  67. 

Effect  of  exception  of  negligence  67,  705. 

Misdelivery,  67. 

Jurisdiction  of  County  Court,  692. 

Measure  of  damages  for,  717, 728. 
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TOWAGE, 

Warranty  of  fitness  of  tug,  112. 

"  Liberty  to  tow,"  292a. 

Claims  for,  paid  in  priority  to  bottomry  bond,  317. 

By  pilots,  may  be  salvage,  338. 

May  become  salvage,  339. 

Distinctions  between  salvage  and,  340,  341. 

Jurisdiction  of  County  Court,  692. 

TRANSHIPMENT, 

"At  ship's  expense  but  shipper's  risk,"  103. 

Expenses  of,  294. 

Master's  authority  to  act  for  cargo  owner,  294,  305. 

Duty  to  tranship  and  forward,  304,  304a. 

At  shipowner's  risk,  when  for  his  behalf,  304., 

Liability  of  cargo  owner  for  freight  on,  306. 

Freight  on,  priority  to  bottomry  bond,  319. 

Freight  earned  by,  547. 

Lump  freight,  551. 

Lien  for  freight,  after,  682. 

Jurisdiction  of  Admiralty  Court  over  ship,  after,  686. 

TUG, 

Implied  warranty  of  fitness  of,  112. 

Salvage  claims  by,  339. 

Abandonment  of  tow,  no  contribution  by,  374b. 


"  UNAVOIDABLE  HINDRANCES,"  258a. 

"UNFORESEEN  CIRCUMSTANCES,  148. 

"UNSEAWORTHINESS."     [See  Seaworthiness.] 
Includes  unfitness  for  cargo,  21. 

"  USUAL  AND  CUSTOMARY  MANNER,"  614. 

"USUAL  AND  CUSTOMAUY  TIME,"  614. 

"USUAL  DESPATCH,"  614. 


VALVE, 

Damage  to  cargo  by  open,  101,  103e. 

VENTILATION, 

Damage  to  cargo  by  defective,  84,  86. 
Use  of  dunnage  for,  273. 
Master's  duty  as  to,  293. 

VERMIN,  10,  79,  86,  88,  104. 

VOYAGE, 

Commencement  of,  21,  284. 

In  charter-party,  includes  voyage  to  port  of  loading,  148. 

Change  of  berth  in  port  of  loading,  148. 

Period  of  loading,  148. 

Series  of  voyages,  234,  570. 

Delay  in  commencement  of,  284. 

To  be  prosecuted  without  delay  or  deviation,  285. 

Order  of  ports  of  call,  285. 

Liberty  to  call  at  ports,  286. 
Duty  to  complete,  after  ship  disabled,  302. 
Abandonment  of,  effect  on  freight,  307,  308,  547. 

At  port  of  refuge,  302—309. 

Before  commenced,  664. 
Adjustment  of  general  average,  424. 
Termination  of  voyage,  453—458. 
Freight  on  outward  and  homeward  voyages,  571. 
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WAGES, 

And  maintenance  of  crew  at  ports  of  refuge,  405,  406, 
Of  cattlemen,  405. 

WAIVER  OF  CONDITIONS,  177. 

WAR, 

Provision  for  cancellation  of  charter-party  in  case  of,  236. 

Meaning  of,  236. 

Effect  of  declaration  of,  237—239. 

Trade  with  enemy  illegal,  237. 

Where  contract  partly  performed,  240,  242. 

Effect  of  war  on  trade  with  enemy,  24S. 

foreign  war  on  British  neutrals,  244. 
Contracts  for  trade  in  contraband,  245. 

to  run  blockades,  246. 
Port  of  discharge  not  unsafe  because  war  will  probaily  be  declared,  451. 

WAREHOUSEMAN, 

Customary  lien  of,  190. 

Carrier  holding  as,  liability,  472 — 474. 

Effect  of  exceptions,  474. 
Effect  on  stoppage  in  trarmtu,  513. 
Powers  and  claims  of,  under  M.  S.  Act,  475,  677. 
No  obligation  to  see  to  validity  of  lien  claimed  by  shipowner,  475. 
Obligations  of  shipowner  after  delivery  to,  480,  481. 
Obligation  of,  to  deliver  to  right  person,  482. 
Certificate  of,  effect,  501. 
Delivery  by  carrier  to,  when  does  it  end  the  transit  ?  517. 

WAREHOUSING  CARGO, 

Expenses  of,  at  port  of  refuge,  413. 

Effect  of,  on  carrier's  liability,  472,  480,  481. 

Where  consignee  fails  to  take  delivery,  473,  474. 
Merchant  Shipping  Act ;  power  to  warehoase,  475. 

Stop  for  freight  or  charges,  475. 

Sale  by  warehouse  owner,  475. 

Claims,  &c.  of  warehouse  owner,  475. 

Definition  of  "  warehouse,"  &c.,  475. 
No  claim  for  detention  of  ship,  where  cargo  may  be  warehoused,  683,  718. 

WARRANTY, 

Of  sea-worthiness,  implied,  17 — 21  ;  expressed,  144. 
Of  fitness  for  cargo,  19a,  20,  21,  145. 

Effect  of  exceptions  upon,  79. 
Representation  in  charter-party,  when  a,  133,  135  et  seq.,  177. 
Of  agent's  authority,  52,  129. 
Of  ship's  capacity,  141a,  583a. 

"WEATHER  PERMITTING," 
Loading,  257. 

"  WEATHER  WORKING  DAYS,"  196,  613,  631. 

WEIGHING  CARGO,  576  et  seq. 
Usages  as  to  measurement,  579. 
Expense  of,  582. 

"WEKJHT,  CONTENTS  AND  VALUE  UNKNOWN," 
Effect  where  value  stated,  69,  71. 
Shipper  may  rely  on  the  clause,  72. 
Effect  of,  in  qualifying  "good  order,  &c.,"  73. 

WHARFAGE  RATES, 

Liability  of  shipowner  to  indemnify  consignee  for,  where  he  was  ready  to 

take  delivery  in  lighters,  461, 
Consignee  not  liable  to  contribute  to  ship's,  461. 
Custom  as  to,  461. 
Liability  of  consignee  who  delays  taking  delivery,  466. 

[TAe  references  are  to  the  Sections.'] 
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WHARFINGER, 

Customary  lien  of,  192. 

Certificate  of,  effect,  501. 

Delivery  by  carrier  to,  when  does  it  end  the  transit  ?  517 — 519. 

"WITH  CLEAR  HOLDS," 

Time  charter,  owner  entitled  and  bound  to  supply  ballast,  App.  B. 

"WITHIN"  DATES,  571a. 

"WITHOUT  PREJUDICE  TO  THIS  CHARTER,"  156,  161. 

"  WORKING  DAYS,"  196,  613. 
"  Of  24  hours,"  613. 

WRECK, 

Rights  of  the  Crown  to,  355,  356. 

And  to  derelict,  jetsam,  lagan,  flotsam,  355. 
Statutes  relating  to,  356. 

Duty  to  deliver  to  receiver  of  wreck,  in  United  Kingdom,  356. 
Powers  of  receivers  of  wreck.  356. 
Remedy  for  damage  by  wreckers,  357. 
Owner  of  foreign  ship  represented  by  consul-general,  358. 
Removal  of  wrecks  ;  liability  of  ship  and  eai'go  for  expenses,  359,  360. 

WRITING, 

Effect  of,  as  compared  with  print,  173 

TORK-ANTWERP  RULES,  App.  C. 

[The  references  ure  to  the  Sections.'] 
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119  &  120,  Chancery  Lane,  London. 

A  Catalog^ue  of  Modern  Law  Works,  together  with 
a  complete  Chronological  List  of  all  the  English,  Irish, 
and  Scotch  Reports,  an  Alphabetical  Table  of  Abbrevia- 
tions used  in  reference  to  Loajo  Reports  and  Text  Books, 
Legal  Remembrance  Table,  and  Regal  and  Successional 
Table  from  1760,  and  a  full  Index  of  Subjects.  Demy  8vo. 
{14Si  pp.),  limp  binding,  post  free.     (1909.)  &d. 

Acts  of  Parliament. — Public  and  Local  Acts  from  an 
early  date  may  be  had  of  the  Publishers  of  this  Catalogue, 
who  have  also  on  sale  the  largest  collection  of  Private  Acts, 
relating  to  Estates,  Enclosures,  Railways,  Roads,  8fo.,  8fc. 

A.  B.  C.  (The)  GUIDE  TO  THE  PRACTICE  OF  THE 
SUPREME  COURT,  1 909.- Seventh  Edition.  ByFsAiTCis 
A.  Stbinoee,  Esq.,  of  tke  Central  Office  of  the  Supreme  Court. 
Roy.  12mo.  iVrf,  6s. 

%*  Tells  the  Legal  Practitioner  clearly  and  in  few  words  how,  when  and 
where  he  may  take  such  step  in  procedure  as  he  may  decide  to  take, 
and  defines  the  mode,  time  and  place  with  precision. 
"  Of  great  service  to  the  profession." — Solicitors'  Journal. 

ACCOUNT.— Williams'  Law  of  Account,— Being  a  concise  Treatise 

on  the  Eight  and  Liability  to  Account,  the  taking  of  Accounts,  and 

Accountants'  Charges.     By  Stdnbt  E.  WmuiMS,  Esq.,  Author  of 

"Lawrelatingto  Legal  Kepresentatives,"  &c.  DemySvo.  1899.  10s. 

'*A  well-arranged  book,  which  should  he  very  useful  to  receivers  and 
accountants  generally,  as  well  as  to  both  branches  of  the  legal  profeasiou." — 
Law  Journal. 

ADMIRALTY.— Roscoe's  Admiralty  Practice.— A  Treatise  on 
the  Admiralty  Jurisdiction  and  Practice  of  the  High  Court  of  Justice 
and  on  the  Vice-Admiralty  Courts  and  the  Cinque  Ports,  &c.,  with 
an  Appendix  containing  Statutes,  Rules  as  to  Fees  and  Costs,  Forms, 
Precedents  of  Pleadings  and  of  Bills  of  Costs.  Third  Edition.  By 
E.  S.  RoscOB,  Registrar,  Admiralty  Court,  and  T.  Lambbbt  Mbabs, 
Esqrs.,  Barristers-at-Law.    Demy  8vo.     1903.  U.  5». 

"  A  reliable  guide  to  the  practice  of  the  High  Court  in  Adiojralty  matters." 

— Law  Journal. 

*,•  AU  ttmdard  law  Works  art  kept  in  Stock,  m  laxo  calf  and  other  bindings. 
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ADULTERATION.— Bartley's  Adulteration  of  Food.— Statutes 
and  Cases  dealing  with  Coffee,  Tea,  Bread,  Seeds,  Food  and 
Drugs,  Margarine.  Milk  Blended  Butter,  Fertilisers  and  Feeding 
Stufis,  &c.,  &e.  Third  Edition.  By  Douqlas  C.  Baetlet,  Esq., 
Barrister-at-Law.     Roy.  12mo.     1907.  10». 

"  Not  only  concise  but  precise." — Law  Times. 

ADVOCACY.— Harris'  Hints  on  Advocacy,— Conduct  of  Cases, 
Civil  and  Criminal.  Classes  of  Witnesses  and  Suggestions  for  Cross- 
examining  them,  &o.,  &o.  By  Kichabd  Habbib,  K.C.  Thirteenth 
Edition,  with  an  Introduction.     Royal  12mo.     1906.  Is.  6d. 

"A  very  complete  Manual  of  the  Advocate's  art  in  Trial  by  3-axY."—Sol.  Jour. 

"Deserves  to  be  carefully  read  by  the  young  barrister  whose  career  is  yet 
before  him," — Law  Magazine, 

AFFILIATION.— Bott's  Manual  of  the  Law  and  Practice  in 
Affiliation  Proceedings,  with  Statutes  and  Forms,  Table  of  Gesta- 
tion, Forms  of  Agreement,  &o.  By  W.  HoiiOWAY  Bott,  Solicitor. 
Demy  12mo.     1894.  6». 

AGRICULTURAL  LAVk^.- Dixon.— Ftrfe  "Farm." 

Spencer's  Agricultural  Holdings  Act,  1908,  vrith  Explanatory 
Notes  and  General  Forms ;  also  the  Board  of  Agriculture  Rules  and 
Forms,  1908,  and  County  Court  Rules  and  Forms,  together  with  the 
Allotments  and  Cottage  Gardens  Compensation  for  (Sops  Act,  1887. 
Being  the  Fourth  Edition  of  "  Spencer's  Agricultural  Holdings  Act, 
1883."  ByAuBEET  J.  Spbnobb,  Esq.,  Barrister-at-Law.  Re-Issue. 
Demy  8vo.     1909.  6«. 

"  The  work  is  concise  and  well  arranged." — Law  Times,  February  6, 1909, 
'*  Mr.  Spencer  has  furnished  ample  notes  to  the  law  as  it  stands,  and  appears 
to  have  included  all  the  important  decisions.    The  necessary  forms  and  rules 
and  a  good  table  of  cases  has  been  added." — Law  Magazine,  May,  1909. 

ALLOTMENTS. — Aggs. — Johnson, — Spencer, — Vide  "  Small 
Holdings." 

ANCIENT  WORDS.— Belts'  Glossary  of  Ancient  Words.— 
Mostly  in  connection  with  Fines  and  Mulcts.  Also  with  Services 
and  Tributes  due  to  and  Rights  of  the  King,  the  Church,  or  Lords 
of  Manors,  and  Privileges  claimed  by  them.  Also  concerning 
Punishments  for  certain  Offences  and  Cnmes.  Compiled  by  Aethue 
Betts,  Gent.    Part  I.,  letter  A.    4to.     1907.     Sewetl.    Net,  10«.  6(?. 

ANNUAL  COUNTY  COURTS  PRACTICE.  —  The 

Annual  County  Courts  Practice,  1909, — By  His  Honour  Judge 
Smtlt,  K.C,  assisted  by  W.  J.  Bbooes,  Esq.,  Barrister-at-Law. 
2  vols.  Demy  8vo.  (Thin  paper  edition  in  1  Vol.,  price  25s. ;  or, 
on  India  paper,  3s.  Qd.  extra.)  1/.  6». 

"  The  profession  generally  have  gratefully  recognized  the  very  great  value  of 
this  book.  It  admirably  ful£ls  the  essential  requisites  of  a  practice  book.  It  is 
complete  without  beine  discursive  or  of  imwieldy  bulk ;  it  is  accurate  and  easy  of 
reference,  and  thi-oughout  bears  the  stamp  of  having  been  compiled  by  a  man 
who  is  thoroughly  acquainted  with  his  subject." — Law  Times. 

ANNUAL  DIGEST.— Mews'.— F«fo" Digest." 
ANNUAL  LIBRARY,  THE  LAWYER'S:— 

(1)  The  Annual  Practice. — Look,  Buenbt,  and  Steinoee. 

(2)  The  A,  B,  C.  Guide  to  the  Practice. — Steinqee. 

(3)  The  Annual  Digest. — Mews.     (Also  issmd  Quarterly.) 
(i)  The  Annual  Statutes, — Hanbuey  Aaas. 

(6)  The  Annual  County  Court  Practice. — Smtly. 
1^"  Annual  Suiseription  payable  in  advance,  (a)  For  Complete  Series,  as 
above,  deUvered  on  the  day  of  publication,  net,  21.  8s.  (i)  Nos.  1,  2, 
3,  and  4  only,  net,  11.  18s.  (c)  Nos.  3,  4,  and  5  only,  net,  11.  15s. 
(If  A..  B.  C.  Guide  is  not  wanted  2s.  6rf.  may  be  deducted  for  subscription 
to  Series  (a)  or  (b).)  Full  prospectus  forwarded  on  application.  [Carriage 
extra,  2s.) 
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ANNUAL.  PRACTICE.— The  Annual  Practice.  1909.  Edited 
by  T.  Snow,  Barrister-at-Law  ;  C.  Btjbnky,  a  Master  of  the  Supreme 
Court;  and  E.  A.  Stbinoee,  of  the  Central  Office.  2  vols.  8vo. 
(Thin  paper  edition  in  1  Vol.,  price  25«.  net;  on  India  paper, 
3s.  dd.  exti-a.)  Net,  11.  6». 

"  A  book  which  eveiy  praetising  English  lawyei*  must  have." — Law  Quarterly. 
"Every  member  of  the  bar,  in  practice,  and  every  Loudon  solicitor,  at  all  events, 
finds  the  last  edition  of  the  Anniial  Practice  a  necessity." — Solicitors*  Journal, 

ANNUAL  STATUTES.— r««  "Statutes." 

ARBITRATION. —  Russell's  Treatise  on  the  Power  and  Duty 
of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards; 
with  an  Appendix  of  Forms,  and  of  the  Statutes  relating  to 
Arbitration.  Ninth  Edition.  By  Edwaed  Pollock,  Esq.,  an  Official 
Referee  of  the  Supreme  Court  of  Judicature,  and  Haeold  Waeeen 
Pollock,  Esq.,  Barrister-at-Law.     Royal  8vo.     1906.  11.  10a. 

*'Evtry  matier  likely  to  arise  is  here  dealt  with,  and  the  book  deservedly 
maintains  its  position  as  the  leading  authority  on  arbitration." — Law  Times. 

"After  a  careful  examination  of  the  way  in  which  the  work  has  been  done, 
we  may  say  th.'it  nothing  which  the  practitioner  will  wunt  to  know  seems  to  have 
been  omitted." — Liw  Jour/ial. 

ARGENTINE    REPUBLIC,    Code    of    Commerce.— 

Translated  by  Gr.  Wilson-Bae  and  Beenabdo  de  Speluzzi.      Demy 
8to.     1904.  Net,  11. 

AUCTIONEERS.— Hart's  Law  relating  to  Auctioneers,  House 
Agents  and  Valuers, and  to  Commission. — ByfiisBEB  lrlAET,E8q., 
LL.D.,  Barrister-at-Law.    Second  Edition.    Demy  8vo.    1903.    15s. 
'*  Recommended  not  only  to  lawyers,  but  also  to  auctioneers  and  property 
agents  who  wish  to  inform  themselves  as  to  their  legal  position." — Law  Journal. 

AVERAGE.— Arnou Id.— FJ(fo  "  Insurance." 

Hopkins'  Hand-Book  of  Average.— Fourth  Edition.  By  Manlkt 
Hopbhtb,  Esq.    Demy  8to.     1884.  U.  Is. 

Lowndes'  Law  of  General  Average. — English  and  Foreign. 
Fourth  Edition.  By  Eichaed  Lowndes,  Average  Adj  aster,  Autior 
of  "  'The  Ijaw  of  Marine  Insurance,"  &c.    Royal  8vo.    1888.    11.  10s. 

BANKING.— Hart's  Law  of  Banking.— Second  Edition.  With  an 
Appendix  on  the  Law  of  Stock  Exchange  Transactions.  By  Hbbbb 
Haet,  Esq.,  LL.D.,  Barrister-at-Law.    Eoyal  8vo.    1906.     11.  10s. 

"  Well  arranged  and  clearly  written,  and  its  value  is  enhanced  by  an  excellent 
index  ....  of  great  use  both  to  the  lawyer  and  to  the  banker." — Law  Journal. 

"  The  book  is  characterised  at  once  by  clearness  and  fulness  ....  very  useful 
in  all  matters  affectii^  banks  and  their  customers."— Soiim'fcrs'  Jnumal. 

*'  The  most  comprehensive  and  most  complete  ever  published  on  the  Law  of 
Banking." — Bank  Notts. 

"  The  best  all-round  work  on  banking  law  which  is  in  existence  ....  excel- 
lently written,  and  the  arrangement  of  the  various  divisions  of  the  work  is 
excellent  also." — Financial  News. 

Walker's  Treatise  on  Banking  Law. — Second  Edition.  By  J.  D. 
Walkee,  Esq.,  K.C.     DemySvo.     1885.  15s. 

BANKRUPTCY.  — Lawrance's  Precedents  of  Deeds  of  Ar- 
rangement between  Debtors  and  their  Creditors!  including 
Foi-m.-*,  with  Introductory  Chapters,  also  the  Deeds  of  Arrangement 
Acts,  1887  and  1890,  with  Notes,  Fifth  Edition.  ByAEinuELAW- 
EENCK,  Esq.,  Barrister-at-Law.     Demy  8vo.     1900.  7s.  6d. 

"  Concise,  practical,  and  reliable,  "—iaw  Times. 
Pellerin. —  Vide  "French  Law." 

Williams'  Law  and  Practice  in  Bankruptcy.— Comprising  the 
Bankruptcy  Acts,  1883  to  1890,  the  Bankruptcy  Rules  and  Forms, 
ire  By  the  Eight  Hon.  Sir  Rola.vd  L.  Vatjohan  Williams,  a  Lord 
Justice  of  Appeal.  Ninth  Edition.  By  Edwaed  Wm.  H^jisell, 
assisted  by  A.  Eomee  Mackun,  Esqrs.,  Barristers-at-Law.  Royal 
8yo.     1908.  1'-   10s. 

"  The  leading  text-book  on  bankruptcy."— iajo  Jtmrnal. 
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BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law  of 
Bills  of  Exchange,  Promissory  Notes,  Cheques  and  Negoti- 
able Securities.  Seventh  Edition.  By  Sir  M.  D.  Chalmebs, 
K.C.B.,  C.  S.  I.,  Draughtsman  of  the  Bills  of  Exchange  Acts. 
Demy  8vo      1909  U. 

"  The  leading  book  on  bills  of  exchange.*' — Law  Journal. 

"  The  present  edition  fully  maintainsjlthe  high  standaixl  set  by  the  learned 
author  in  former  editions." — law  Magazine, 

BILLS  OF  LADING.— Pollock's  Bill  of  Lading  Exceptions,— 
By  Henet  E.  Pollock.    Second  Edition.    DemySvo.    1896.    lOs.Sd. 

BORRO^VERS.- Alabaster.- Vide  "Money-Lenders." 

BUILDING  SOCIETIES.— Wurtzburgon  Building  Societies, 
—  The  Law  relating  to  Building  Societies,  with  Appendices  containing 
the  Statutes,  Regulations,  Act  of  Sederunt,  Forms  of  Annual  Account 
and  Statement,  andPrecedents  of  Rules  and  Assurances.  Fourth  Edit. 
ByE.A.WuETZBTjEQ, Esq.,Barrister-at-Law.   DemySvo.   1902.   16«. 

CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea, — Fifth  Edition.  By  R.  A.  Weiqht, 
Esq.,  Barrister-at-Law.     Royal  8vo.  {In  the  press.) 

'*  The  standard  modem  book  on  Carriage  by  Sea." — Law  Journal. 
"An  able  and  practical  statement  of  an  extremely  important  branch  of  the 
law." — Solicitors'  Journal. 

*'  Stands  in  the  first  rank  of  Text-books." — Law  Quarterly  Heview. 

Cockburn's  Law  of  Private  Railway  Sidings  and  Private 
Traders'  Traffic. — By  John  Henbt  Oooibuen,  Esq.,  Solicitor, 
Author  of  "  The  Law  of  Coal,  Coal  Mining  and  the  Coal  Trade." 
Demy  8vo.     1909.  7«.  6d. 

Disney's   Law  of  Carriage  by  Railway, — Second   Edition.     By 

HJBNEY  W.  Disney,  Esq.,  Barrister-at-Law.     8vo.     1909.        7s.  6d, 

"Will  be  found  a  real  assistance  to  any  person  suddenly  confronted  with 

a  knotty  question  on  the  carriage  of  goods  or  of  persons  .  .  .  can  be  cordially 

recommended  to  the  lawyer." — Law  Times 

Macnamara's  Law  of  Carriers  of  Merchandise  and  Passengers- 
by  Land. — Second  Edition.  By  "Walteb  Benby  Maonamaea,  Esq., 
a  Master  of  the  Supreme  Court,  Registrar  to  the  Railway  Commis- 
sion, and  W.  A.  Robbktson,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1908.  u.  lOs. 

"  Should  find  a  place  in  the  library  of  all  railway  men.  The  work  is  written 
in  a  terse,  clear  style,  and  is  well  arranged  for  speedy  reference." — Sailway  News. 

"  A  complete  epitome  of  the  law  relating  to  carriers  of  every  class." — MaiVujau 
Press. 


Sieveklng 
Sea.- 

"  A  very  thorough  piece  of  work." — Law  Times. 


king's  German  Law  Relating  to  the  Carriage  of  Goods  by 
I. — By  Dr.  AlfeedSievekino,  of  Hamburg.  DemySvo.  1907.  15s. 


CHANCERY,  and  Vide  "Equity." 
Daniell's  Chancery  Practice. — The  Practice  of  the  Chancery  Division 
of  the  Hig:h  Court  of  Justice  and  on  appeal  therefrom.  Seventh 
Edition,  with  references  to  the  companion  volume  of  Forms.  By 
Cecil  C.  M.  Dale,  Chaeles  W.  Geeehwood,  Sydney  E.  "WrLiiiits, 
Esqrs.,  Barristers-at-Law,  and  Feanois  A.  Sieinqbb,  Esq.,  of  the 
Central  Office.     2  vols.    Royal  8vo.     1901.  g;.  Sj. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  theChancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition,  with  Practical  Notes;  and  references  to  th& 
Seventh  Edition  of  Daniell's  Chancery  Practice.  By  Chaeles 
BtJENBY,  Esq.,  a  Master  of  the  Supreme  Court.     Royal  Svo.     1901. 

21.  lOs.' 
"  With  Daniell  the  practitioner  is  'personally  conducted,'  and  there  are  very 
few  lawyers  who  will  not  be  grateful  for  such  guidance,  carried  out  as  it  is  by- 
the  collaboration  of  the  most  competent  hands." — Law  Journal. 

•„•  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings^ 
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CHILDREN.— Hall's  Children  Act,  1908,— Being  a  Third  Edition 
of  the  Law  Relating  to  Children,  containing  the  complete  Text  of 
the  Children  Act,  1908,  and  other  Statutes  relating  to  Children,  with 
Notes  and  Forms.  By  W.  Clabib  Hall  and  Aenold  H.  F.  Pebtty, 
Esqrs.,  Barristers-at-La-w.     Demy  8vo.     1909.  6«. 

"A  complete  text-book  upon  this  quite  modem  branch  of  Statute  Law." — 
The  Times,  April  16, 1909. 

CIVIL  CODE.— See  also  "French  Law." 
Wang's    German   Civil    Code.— Translated   and  Annotated,   with 
an  Historical  Introduction  and  Appendices.     By  Chtjno  Hui  Wano, 
D.C.L.,  Esq.     Royal  8vo.     1907.  U.  Is. 

"  "We  can  confidently  recommend  this  work  as  a  most  valuable  accession  to 
the  library  of  every  lawyer  uhose  practice  brings  him  into  touch  with  Germany." 
— Law  Times. 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating 
to  Civij  Engineers,  Architectsand  Contractors.— WithaChapter 
on  Arbitrations.  Second  Edition.  By  L.  Livinqbton  Maoasset  and 
J.  A.  Strahan,  Esqrs.,  Barristers-at-Law.  Demy  8vo.    1897.   12«.  6rf. 

CIVIL  LAIV. — Schuster  on  the  Principles  of  German  Civil 
Law. — By  Eenest  J.  Sohitbtee,  Esq.,  Barrister-at-Law.  Demy  8to. 
1907.  Net,  12s.  6d. 

COAL. — Cockburn's  Law  of  Coal,  Coal  Mining,  and  the  Coal 
Trade,  and  of  the  Holding,  Working,  and  Trading  with 
Minerals  generally.  —  By  .Fohn  Hbney  Cockbxisn,  Solicitor. 
Royal  8to.     1902.  II.  16». 

'*  A  book  in  which  the  whole  law  of  mines  and  minerals  is  discussed  fully  and 
with  considerable  ability." — Law  Journal. 

COLLIERIES  :    (Management    and    Rating    of).— 

Hans  Hamilton  and  Forbes. —  Vide  "  Rates  and  Rating." 

COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions 
at  Sea. — Fifth  Edition.    By  RaomAiiD  Qr.  Mabsdbn,  Esq.,  Barrister- 
at-Law.     Royal  8vo.     1904.  U.  10». 
COLONIAL  AND  FOREIGN   LAW.-Burge's  Commen- 
taries on  Colonial  and  Foreign  Laws  Generally  and  in  their 
Conflict  with   each   other  and  with  the   Law  of  England. — 
New  Edition.      By  A.  Wood  Bbnton,  Esq.,  Puisne  Judge,  Ceylon, 
and  G.  G.  Phillimoee,  Esq.,  Barrister-at-Law.     5  vols.    Royal  8vo. 
(Voh.  I.  f  11.,  1907-8,  now  ready.)                                        Net,  82.  8s. 
%*  Full  Prospectus  on  appUecction. 
*  The  whole  work  shows  on  every  page  the  greatest  care  and  excellent 
editing,  and  bids  fair  to  be  not  only  an  important  contribution  to  our  legal 
Utera^e,  but,  in  the  best  sense  of  the  word,  an  Imperial  asset." — Law  Journal. 
Surge's  Colonial  Laws  and  Courts, — With  a  sketch  of  the  Legal 
Systems  of  the  World  and  Tables  of  Conditions  of  Appeal  to  the  Privy 
Council.    Edited  by  A.  Wood  Reistton,  Esq.,  Puisne  Judge,  Ceylon, 
and  &.  Gr.  Phillimoee,  Esq.,  Barrister-at-Law.     Royal  8vo.     1907. 

Net,  15s. 
Keith,  —Fiife  "  Constitutional  Law." 
COMMISSION.— Hart,- rWe  "  Auctioneers." 
COMMON  LA'MV.— Chitty's  Forms,- ri<fo  "  Forms." 

Pollock's    Expansion   of  the    Common    Law, — By  Sir  Febdk. 

Pollock,  Bart.,  D.C.L.,  Barrister-at-Law.    DemySvo.    1904.       6«. 

' '  The  lectures  treat  of  the  progress  of  the  common  law  from  early  times  with 

an  eloquence  and  a  wealth  of  illustration  which  alone  would  make  them  fascinating 

reading  for  the  student  of  law  or  history."— iawi  Journal. 

Shirley, —  Vide  "  Leading  Oases." 

Smith's  Manual  of  Common  Law, — For  Practitioners  and  Students. 
Comprising  the  Fundamental  Principles,  with  useful  Practical  Rules 
and  Decisions,  Twelfth  Edition.  By  0.  Spublino,  Esq.,  Barrister- 
at-Law.  Demy8vo.  1905.  15». 
*'  The  student  might  use  this  work  as  a  first  book  with  considerable  advantage." 
— Law  Student^  Journal. 
*  *  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and otfier  iindingt. 
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COMPANY  LAW.— Astbury's  Guide  to  the  Companies 
(Consolidation)  Act,  1908.  —  With  explanatory  Notes,  Rules, 
Statutory  Eorms,  &o.  Second  Edition.  By  Chaelbs  J.  Astbxjs.y, 
Esq.,  Barrister-at-Law.    Koyal  8to.     1909.  J^Tet,  Is.  6d. 

Goirand, —  Vide  "Frenoli  Law  " 

Palmer's  Companies  Act,  1907,  and  Limited  Partnerships  Act, 
1907,  with  Explanatory  Notes,  Rules  and  Forms,  Second 
Edition.  By  Sir  Feajiois  BBAuroET  Pauube,  Beneher  of  the  Inner 
Temple.    Koyal  8vo.     1908.  7«.  M. 

"  The  skill  of  the  master-hand  is  conspicuous  on  eveiy  page." — Law  Times. 

"  A  master  of  the  subject,  who  -writes  for  lawyers." — Saturday  Review. 

*'  Critieism  must  be  silent  before  Sir  Francis  Palmer's  works  on  company  law. 
He  is  the  acknowledged  master  of  the  subject." — Law  Journal, 

'*  Certein  to  find  its  way  to  the  bookshelf  of  every  lawyer  who  prides  himself 
upon  doing  company  work  intelligently  and  well." — Pinancial  News. 

"  "What  better  interpreter  could  we  have  than  Sir  F.  B.  Palmer,  with  his  expe- 
rience of  every  phase  of  company  law." — Law  Quarterly  Beview. 

Palmer's  Company  Law. — A  Practical  Handbook  for  Lawyers  and 
Business  Men.  With  an  Appendix  containing  the  Companies 
(Consolidation)  Act,  1908,  and  Rules.  Seventh  Edition.  By  Sir 
ItAKOis  Beattfobt  Palmee,  Bencher  of  the  Inner  Temple.  Royal 
8vo.     1909.  12*.  6d. 

"  For  the  purposes  of  the  ordinary  lawyer  or  business  man  there  is  no  book 
on  this  very  complex  subject  which  we  can  more  confidently  recommend." — 
Law  Journal. 

"Whatever  Mr.  Palmer  says  on  Company  Law  comes  stamped  with  an 
authority  which  few  would  dare  dispute."— Xaw  Notes. 

"  Palmer's  *  Company  Law '  is  one  of  the  most  useful  and  convenient  text- 
books on  the  practitioner's  bookshelf." — Law  Times. 

"  Perhaps  what  practising  lawyers  and  basiness  men  will  value 
most  is  the  precious  quality  of  practicality."— iaw  Quarterly  Review. 

Palmer's  Company  Precedents.— 

Fart  I.  &ENEBAL  TOBMS. 

Promoters,  Prospectuses,  Underwriting,  Agreements,  Memoranda 
and  Articles  of  Association,  Private  Companies,  Employes'  Benefits, 
Resolutions,  Notices,  Certificates,  Powers  of  Attorney,  Banking  and 
Advance  Securities,  Petitions,  Writs,  Pleadings,  Judgments  and 
Orders,  Reconstruction,  Amalgamation,  Special  Acts.  With  Copious 
Notes  and  an  Appendix  containing  the  Acts  and  Rules.  Ninth 
Edition,  with  Revised  Table  A.  By  Sir  Feanois  Beaufoet  Paimbb, 
Bencher  of  the  Inner  Temple,  assisted  by  the  Hon.  C.  Macnaqhten, 
K.C.,  andEEASK  EvANB,  Esq.,  Barrister-at-Law.    Boy.  8vo.     1906. 

U.  16«. 
'*,*  The  Revised  Table  A.,  with  Notes  and  Supplementary  Forms, 
separate,  Net,  Is.  6d. 

"  Despite  his  many  competitors,  Mr.  Palmer 
*  Holds  solely  sovereign  sway  and  masterdom.' " — Law  Quarterly  Review. 

**  No  company  lawyer  can  afford  to  be  without  it." — Law  Jovrnal. 

Part  II.  WINDING-UP  FORMS  AND  PEACTICE. 

Compulsory  Winding-Up,  Voluntary  Winding-Up,  Winding-Up 
Tinder  Supervision,  Arrangements  and  Compromises,  with  Copious 
Notes,  and  an  Appendix  of  Acts  and  Rules.  'Tenth  Edition. 
By  Sir  Feanois  Beattpoet  Palmee,  Bencher  of  the  Inner  Temple. 
Royal  8 vo.  (In  pr^aration.) 

Fart  III.  DEBENTUBES  AND  DEBEHIUBE  STOCK. 
Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Tenth  Edition.  By  Sir  Feancis 
Beatjpoet  Palmee,  Bencher  of  the  Inner  Temple.  Royal  8vo 
1907.  11.  5s. 

"  The  result  of  much  careful  study Simply  invaluable  to  debenture- 
holders  and  to  the  legal  advisers  of  such  investors." — Financial  News. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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COMPANY  LA^V— <!0»«««ed. 
Palmer's  Private  Companies,  their  Formation  and  Advantages; 
being  a  Concise  Popular  Statement  of  the  Mode  of  Converting  a 
Business  into  a  Private  Company,  with  Notes  on  Limited  Partner- 
ships. Twenty-third  Edition.  By  Sir  F.  B.  Paimbb,  Bencher  of 
the  Inner  Temple.     12mo.     1909.  iVei,  U. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion.— A  Manual  of  Every-day  Law  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  imder  the  Companies  (Con- 
solidation) Act,  1908,  with  Appendix  of  usefulPorms.  Twenty-fifth 
Edit.  By  Sir  P.  B.  Palmbe,  Bencher  of  the  Inner  Temple.  13mo. 
1909.  Sit,  2s.  6d. 

COMPENSATION.— Cripps'  Treatise  on  th6  Principles  of  the 
Law  of  Compensation.  By  C.  A.  Ceipps,  Esq.,  K.C.  Fifth 
Edition.  By  the  Author,  assisted  by  A.  T.  Lawbenoe,  Esq., 
Barrister-at-Law.     Royal  8vo.     1905.  U.  6s. 

*'  A  dear  and  practical  exposition  of  this  branch  of  the  law." — SolicUor,i'  Journal. 
"  There  are  few  men  whose  practical  knowledge  of  the  subject  exceeds  that  of 
the  learned  author.'* — Lajv  Quarterly  Review, 

Lawes. —  Vide  "Workmen's  Compensation." 
COMPOSITION  DEEDS.— Lawrance.—  rWe  "Bankruptcy." 

CONDITIONS   OF  SALE.— Farrer.— r«c  "Vendors  &  Pur- 
chasers." 
Webster. —  Vide  "  Vendors  and  Purchasers." 
CONFLICT    OF    LAWS.— Dicey's    Digest   of  the    Law   of 
England  with  reference  to  the  Conflict  of  Laws,  Second  Edition. 
By  A.  V.  DiOEY,  Esq.,  K.C,  Hon.  D.C.L.  Roy.  8vo.  1908.     11.  10». 
*' Indispensable  to  anyone  having  much  to  do  with  questions  of  so-called 
Private  International  Law." — Law  Quarterly/  Retne'u,  Jan.  1909. 

"  The  most  authoritative  statement  of  private  international  law  in  England." 
— Law  Times. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitu- 
tion, Third  Edition.  By  Sir  W.  R.  Anson,  Bart.,  Barrister-at-Law. 
Demy  8vo.     Vol.  II.  Part  I.     The  Crown.     1907.  Net,  10».  M. 

CONSTITUTIONAL  HISTORY.  — IVIaitland's  Constitu- 
tional History  of  England.  By  F.  W.  Maitland,  Esq.,  LL.D. 
Demy  8vo.     1908.  12s.  6d. 

CONSTITUTIONAL  LA^V.-Keith's  Responsible  Govern- 
ment In  the  Dominions. — By  Aethue  Beeeiedale  Kjeith,  Esq., 
Barrister-at-Law,  and  of  the  Colonial  Office.    Demy8vo.    1909.     10s. 
"  This  book,  thougfh  only  some  30O  pages  in  length,  is  a  most  workmanlike 
account  of  the  constitutions  of  most  of  the  over-sea  dominions." — Solicitors' 
Jownal,  March  20, 1909. 
Keith's  Theory  of  State   Succession,  with  special  reference  to 
English  and  Colonial  Law.     By  Aethue  BBEErEDAi,E  Keith,  Esq., 
Barrister-at- Law,  and  of  the  Colonial  Office.  Roy.  8vo.  1907.  Net,  6s. 
Ridges'  Constitutional  Law  of  England, — By  E.  Wavell  Ridobs, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1906.  12s.  6d. 

"...  "We  think  this  book  will  be  found  a  very  useful  compendium  of  con- 
stitutional law.  The  more  especially  as  it  enables  t±ie  student  to  obtain  a 
completer  view  of  the  whole  field  than,  is  obtainable  from  any 
other  book  with  which  we  are  acquainted." — Law  Kates. 

"Mr.  Ridges  has  produced  a  book  which  will  rank  high  as  a  practical  guide 
on  matters  constitutional  and  political  .  .  .  the  book  is  an  able  and  practical 
contribution  to  the  study  of  constitutional  law." — Solicitors*  Journal. 

CONTRACT  OF  SALE.— Blackburn,— Tids  "Sales." 
CONTRACTS. — Addison  on  Contracts, — A  Treatise  on  the  Law 
of  Contracts.   'Tenth  Edition.    By  A.  P.  Pbeokval  Kebp  and  William 
E.  GoBDON,  Esqrs.,  Barristers-at-Law.     Royal  8vo.     1903.      21.  2s. 

*'  Essentially  the  practitioner's  text-book." — Law  Journal. 
"  Among  all  the  works  on  Contracts,  there  is  none  more  useful  to  the  practi- 
tioner than  Addison." — Law  Times. 
*^*  AU  standard  Lam  Works  anre  kept  in  Stock,  m  law  ealf  and  other  bindings. 
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CO  N  T  R  ACTS— continued. 

Anson's  Principles  of  the  English  Law  of  Contract. — BySirW.R. 
AnBON,  Bart.,«BarriBter-at-Law.    Eleventh  Edit.    1906.  10s.  6rf. 

Fry, —  Fide  "  Specific  Performance." 

Leake's  Law  of  Contracts, — Principles  of  the  Law  of  Contracts. 
By  the  late  S.  Mabtin  Lbaxe.  Fifth  Edition.  By  A.  E.  EAiroAiJi, 
Esq.,  Barrister-at-Law.     Eoyal  8vo.     1906.  11.  12«. 

"  The  liigli  standard  attained  in  the  former  issues  has  been  well  sustained, 
and  the  work  carefully  revised  and  brought  well  up  to  date." — Law  Times. 

"A  full  and  reliable  guide  to  the  principles  of  the  English  Law  of  Contract," 
— Law  Journal. 

"  Admirably  suited  to  serve  the  purpose  of  the  practitioner  ....  the  work 
is  complete,  accurate,  and  easy  of  reference." — Solicitors*  Jov/mal. 

Pollock's  Principles  of  Contract, — A  Treatise  on  the  General 
Principles  concerning  the  Validity  of  Agreements  in  the  Law  of 
England.  Seventh  Edition.  By  Sir  Fbbdbeiok  Pollock,  Bart., 
Barrister-at-Law,  Author  of  "  The  Law  of  Torts,"  "Digest  of  the 
Law  of  Partnership,"  &c.     Demy  8vo.     1902.  1?.  8«. 

"A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a 
comprehensive  mind,  and  pamataking  industry." — Law  Journal, 

CONVEYANCING.  — Brickdale    &    Sheldon.— ri(fo   "Land 
Transfer." 
Diokins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Observations.     Second  Edition.    By  Hebbeet 
A.  Diokins,  Esq.,  Solicitor.    Boyal  12mo.     1898.  5«. 

Farrer, —  Vide  "  Vendors  and  Purchasers." 

Greenwood's  Manual  of  the  Practice  of  Conveyancing.  To 
which  are  added  Concise  Common  Porms  in  Conveyancing. — Ninth 
Edition.  Edited  by  Habbt  Gebbnwood,  M.A.,  LL.D.,  Esq., 
Barrister-at-Law.    Koy.  8vo.     1897.  \l. 

Hogg's  Precedents  of  Conveyancing  Documents  for  Use  in 
Transactions  Relating  to  Registered  Land  under  the  Land 
Transfer  Acts,  1 875  &  1 897. — ^With  Notes.  By  James  Edwabd 
Hogg,  Esq.,  Barrister-at-Law.     Eoyal  8vo.     1907.  12s.  ^d. 

Hood  and  Chains' Conveyancing,  Settled  Land, and  Trustee  Acts 

and  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
Seventh  Edition.  By  Peect  P.  Whbelee,  assisted  by  J.  I.  Stiblino, 
Esqrs.,  Barristers-at-Law.   Eoyal  8vo.    1909.  20s. 

"This  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 
acquainted.  .  .  .  The  excellence  of  the  commentaries  which  form  part  of  this 
book  is  so  well  known  that  it  needs  no  recommendation  from  us." — Law  Joumai. 

Jackson  and  Gosset's  Precedents  of  Purchase  and  Mortgage 
Deeds, — By  W.  Howland  Jaokbon  and  Thoeold  Gosset,  Eeqrs., 
Barristers-at-Law.     Demy  8vo.     1899.  7s.  6d. 

Prideaux's  Precedents  in  Conveyancing — With  Dissertations  on 
its  Law  and  Practice.  19th  Edition.  By  John  Whitoomeb  and 
Benjamin  Lennaed  Cheebt,  Esqrs.,  Barristers-at-Law.  2  vols. 
Royal  8vo.     1904.  Zl.  lOs. 

*^*  A  new  Edition  is  in  preparation. 

Prideaux  *  is  the  best  work  on  Conveyanciag." — Law  Jottmal. 
&.courate,  concise,  clear,  and  comprehensive  in  scope,  and  we 
treatise  upon  Conveyancing  which  is  so  generally  usefol  to  the  practitioner." — 


"  Accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know  of  no 
satiseupo    " 
Law  Times. 

**  The  dissertations  will  retain  their  time-honoured  reputation," — Law  Jov/maX. 

Strachan's  Practical  Conveyancing,  By  Wakceb  Stbaohan,  Esq., 

Barrister-at-Law.     Eoyal  12mo.     1901.  8s.  6<?. 

Webster, — Vide  "  Vendors  and  Purchasers." 

Wolstenholme, —  Vide  "Forms." 

*,*  A II  standard  Lmit  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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CORONERS.— Jervis  on  Coroners, — With  FonnB  and  Precedents. 
Sixth  Edition.  By  R.  E.  MELSHErMEE,  Esq.,  Barrister-at-Law. 
Post  8vo.      1898.  10s.  6d. 

COSTS. — Johnson's  Bills  of  Costs. — By  Hobaoh  Maxwbll  John- 
son, Esq.,  Barrister-at-Law.     Second  Edition.     1901.  II.  16s. 
Webster's  Parliamentary  Costs.- -  IMvate  BillH,  iileotion  Petitions, 
Appeals,  Hunse  of  Lords.    Fourth  Edition.     By  0.  Cavanaoh,  Esq., 
Barrister-at-Law.    Post  8vo.     1881.  11, 
COUNTY  COURTS.— The  Annual  County  Courts  Practice, 
1909.     By  His  Honour  Judge  Smtit,  K.C,  assisted  by  W.  J. 
Bbooks,  Esq.,  Barrister-at-Law.     2  vols.     Demy  8vo.              II.  5». 
%*  Thin  paper  edition  in  1    Vol.,   price   25s.  ;   or,   on  India 
paper,  3s.  6d.  extra. 

**  Invaluable  to  the  County  Court  practitioner." — Law  Journal. 
"  The  practitiouer  can  still  resort  to  the  work  with  confidence  that  all  that 
care  and  labour  can  do  to  aid  him  has  been  done." — Law  Magazine^  Feb.,  1909. 

COVENANTS. — Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants.— Second  Edition.  By  G.  Baujwin  Hawttjon,  Esq., 
Barrister-at-Law.     Demy  8vo.     1904.  10s.  6d. 

"  We  welcome  the  second  edition  of  a  very  useful  book." — Law  Journal. 

COVENANTS  AFFECTING  LAND — Jolly's  Restrictive 
Covenants  affecting  Land. — By  W.  Aenold  Jollt,  Esq.,  Bar- 
rister-at-Law. Demy  8to.  1909.  6s. 
"  We  have  no  doubt  that  this  volume  Tyill  prove  of  ^eat  assistance  in  dealing 
with  the  numerous  questions  which  arise  in  connection  with  building  schemes 
and  restrictive  covenante  affecting  land." — Law  Times,  March  27,  1909. 

CRIMINAL  LA^IV. — Archbold's  Pleading,  Evidence  and  Prac- 
tice in  Criminal  Cases. — ^With  the  Statutes,  Precedents  of  Indict- 
ments, &c.  Twenty-tMrd  Edition.  By  WiLULiM  F.  Ceaies  and  Gcttz  ' 
Stephenson,  Esqrs.,  Barristers-at-Law.  Demy  8vo.  1905.  11.  15s. 
"  This  book  is  quite  indispensable  to  everyone  engaged  in  the  practice  of  the 
Criminal  Law." — Solicitors^  Journal, 

Bowen-Rowlands  on  Criminal  Proceedings  on  Indictment  and 
Information  (in  England  and  Wales), — By  E.  BowKN-RowiiANBS, 
Esq  ,  Barrister-at-Law.     Demy  8vo.     1904.  12s.  &d. 

"  An  invaluable  source  of  information  and  a  safe  guide." — Pall  Mall  Gazette. 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law, — (Re- 
printed from  "Chitty's  Statutes.")  With  an  Introduction  and  Index. 
By  W.  F.  CaArES,  Esq.,  Barrister-at-Law.   Royal  8vo.    1894.      10s. 

Disney  and  Gundry's  Criminal  Law. — A  Sketch  of  its  Principles 
and  Practice.  By  Hbnbt  W.  Disney  and  Haeolb  G-undet,  Esqrs., 
Barristers-at-Law.    Demy  8vo.     1896.  7».  6d. 

Kenny'sOutlinesof  Criminal  Law.   SrdEd.   DemySvo.    1907.    10s. 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Second  Edition.     Demy  8vo.     1907.  12«.  6d. 

Kershaw's  Brief  Aids  to  Criminal  Law. — With  Notes  on  the  Pro- 
cedure and  Evidence.  By  HnyroN  Kebseaw,  Esq.,  Barrister-at- 
Law.    Royal  12mo.     1897.  3». 

Roscoe's  Digest  of  the  Law  of  Evidence  and  the  Practice  in 

Criminal  Cases  (chiefly  on    Indictment).— Thirteenth  Edition. 

By  Heeman  Cohen,  Esq.,  Barrister-at-Law.     1908.  11.  lis.  6d. 

"  There  is  no  better  book  for  the  every-day  use  of  the  practitioner  in  the 

criminal  courts  than  BosQoe."—Soliator8'  Journal. 

"  Ought  to  be  in  the  possession  of  every  practitioner  in  the  cnmmal  court*." 
—Law  Times,  May  16,  1908. 

"  Of  great  use  to  practitioners."— iaw  Journal. 

Russell's  Treatise  on  Crimes  and  Misdemeanors, — Sixth  Edit. 
By  HoEAOB  Smith,  Esq.,  Metropolitan  Police  Magistrate,  and  A.  P. 
Peboevai.  Keep,  Esq.     3  vols.    Roy.  8vo.    1896.  &l.  15».  6rf. 

*,*  A  new  Edition  m  in  the  preis. 

Warburton.— r»<fe  "Leading  Oases." 
•  *  J,U  Mtandard  Law  Workt  are  kept  in  Stock,  in  law  ealf  and  otAtr  Undinft. 
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CROWN  PRACTICE-— Robertson  on  the  Crown.  — The 
Law  and  Practice  of  Civil  Proceedings  by  and  against  the  CroTPn 
and  Departments  of  the  Government.  With  nnmerous  Forms  and 
Precedents.  By  Gr.  Stuaet  Robeetson,  Esq.,  Barrister-at-Law, 
Royal  8vo.     1908.  II.  18s, 

"  Will  be  of  great  service  to  the  Profession.'* — Law  Times. 

"The  book  is  likely  to  take  a  high  place  as  a  hook  of  practice."— -ffoiicitors* 
Journal. 

"  Of  the  intxineic  merit  of  the  book  we  can  speak  -with  no  uncertain  note  of 
praise,  and  we  can  only  hope  that  its  scope  of  success  may  be  commensurate 
■with  its  great  merit." — Law  Magazine. 

'*  Lawyers  and  students  of  le^al  history  owe  more  than  ordinary  thanks  to 
Mr.  Robertson  for  this  work.  It  is  one  of  those  exceptional  books  which  after 
use  will  be  laid  down  with  the  question,  Where  did  people  go  before  it  was  pub- 
lished ?  " — Saturday  Review. 

CUSTOM  AND  THE  USAGES  OF  TRADE.— Aske's 
Law  relating  to  Custom  and  the  Usages  of  Trade.— By  Kobeet 
WiLLiiM:  AsEB,  Esq.,  LL.D.  (Lond.),  Gold  Medallist  in  Laws  of  the 
University  of  London.     Dtmy  8vo.     1909.  16s. 

CUSTOMS.  —  Highmore's  Customs  Laws.  Second  Edition. 
By  Sir  Nathaniel  J.  Highmoee,  Barrister-at-La-w,  Solicitor  for 
His  Majesty's  Customs.    Demy  8to.   '1907.  6s. 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Duty 
and  other  Death  Duties,  including  the  Finance  Act,  1907, 
■with  an  Appendix  containing  the  Kules  Eegulating  Proceedings  in 
England,  Scotland  and  Ireland  in  Appeals  under  the  Acts  and  a  List 
of  the  Estate  Duty  Forms,  with  copies  of  some  which  are  only  issued 
on  Special  Application.  Eourth  Edition.  By  Sir  Eybltn  Peeeth, 
Secretary  of  the  Estate  Duty  Office,  assisted  by  Chaeles  Eoeeet 
ELij:oiT,Esq.,of  the  Estate  Duty  Office.  DemySvo.   1908.    \2s.%d. 

"  The  official  positioii  of  the  Author  renders  his  opinion  on  questions  of  proce- 
dtixe  of  great  value." — Solicitors'  Journal, 

"Sir  Evelyn  iSreeth  is  the  Secretary  of  the  Estate  Buty  Office,  and  Mr. 
Elliott  is  a  collea^e  in  the  same  office.  In  preparing  a  book  such  as  this  on 
the  Estate  and  Death  Duties  their  official  familiarity -with  all  the  rules  and 
modes  of  procedure  gives  them  advantages  'which  can  hardly  be  rivalled  by  the 
outside  le^al  author,  however  skilled  he  may  be  in  the  principles  and  case  law 
of  the  subject.  Solicitors  have  every  day  asked  for  the  assistance  of  such  a  book, 
and  nowhere  can  they  obtain  it  more  certainly  than  in  the  practical  pages  of  this 
book, — Saturday  Review. 

Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty,  With  an 
Introduction  and  Notes,  and  an  Appendix.  By  J.  B.  Haeman,  Esq., 
Barrister-at-Law.     Second  Edition.     Roy.  12mo      1903.  6«. 

DEBENTURES  AND  DEBENTURE  STOCK Palmer, 

—  Vide  "  Company  Law." 

DEBT  RECOVERY. — Impey's  Debt  Recovery  and  County 
Court  Procedure, — A  Practical  and  Easy  Guide  for  Business 
Men.  By  Haeet  Impby,  Esq.,  a  Bailiff  of  the  Luton  County  Court. 
Demy  12mo.     1908.  Net  Is. 

DECISIONS  OF  SIR  GEORGE  JESSEI Peter's  Ana- 
lysis and  Digest  of  the  Decisions  of  Sir  George  Jessel ;  wil^ 
Notes,  &c.  By ApsletPetbkPbtbe,  Solicitor.  DemySvo.   1883.   16*. 

DEEDS  REGISTRATION.— Hogg's  Deeds  Registration,- 

oL,    A  Treatise  on  the  Law  of  Registration  of  Documents  affecting  Land 

'siL.  under  the  Registration  of  Deeds  Acts  of  Australasia.     By  Jaiies 

Edwabd  Hogg,  Esq.,  Barrister-at-Law.    DemySvo.    1908.    12s.  6d. 

*,*  Ml  liandard  Law  Works  are  kept  ir>  Stock,  in  law  ealf  and  other  bindings. 
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DIARY.— Lawyer's  Companion  (The)  and  Diary,  and  London 
and  Provincial  Law  Directory  forl909.— For  theuse  of  the  Legal 
Profession,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &c.,  &o.  Edited  by  Ed-win  Latuait,  Esq.,  Barrister-at- 
La-w ;  and  oontaius  Tables  of  Costs  in  the  High  Court  of  Judicature 
and  County  Court,  &o. ;  Monthly  Diajy  of  County,  Local  Q-ovemment, 
and  Parish  Business;  Oaths  in  Supreme  Court;  Summary  of  Sta- 
tutes of  1908  ;  Alphabetical  Index  to  the  Practical  Statutes  since  1820; 
Schedule  of  Stamp  Duties ;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables  ;  the  New  Death  Duties ;  and  a  variety  of 
matters  of  practical  utility :  together  with  aoomplete  List  of  theEnglish 
Bar,  and  London  and  Country  Solicitors,  with  date  of  admission  and 
appointments.  Published  AinroAUCT.  Sixty-third  Issue. 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

1.  Two  days  on  a  page,  plain 5».0rf. 

2.  The  above,  luTEitLKAVBD  with  plain  paper        .        .        .        .70 

3.  Two  days  on  a  page,  ruled,  witii  or  without  money  columns     .  6   6 

4.  The  above,  with  money  columns,  inteblbaved  with  plain  paper  8   0 

5.  Whole  page  for  each  day,  plain 7   6 

6.  The  above,  inteeleaved  with  plain  paper        .        .        .        .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns  8   6 

8.  The  above,  uttebIiEAved  with  plain  paper        ...  10   6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns.  3  6 
10.  Whole  page  for  each  day,  plain,  without  Directory  .  .  .30 
The  Diary  eontaint  memoranda  of  Legal  Buiineas  throughout  the  Tear,  with 

an  Index  for  ready  reference. 

"  The  legal  Whitaker." — Satit/rday  Review. 

"  The  amonnt  of  inf  orzoation  packed  within  the  covers  of  this  well-knoTm 
book  of  reference  is  almost  incredible.  In  addition  to  the  Diary,  it  contains 
nearly  800  pages  of  closely  printed  matter,  none  of  which  could  be  omitted  without, 
perhaps,  detracting  from  the  usefulness  of  the  book.  The  publishers  seem  to 
have  made  it  their  aim  to  include  in  the  Companion  every  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  &id  in  its  pages,  and  it 
may  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the  luxury  of 
having  it  at  his  elbow,  will  ever  be  likely  to  try  to  do  without  it." — Lma  Journal. 

iDICTIONARY. — Stroud's  Judicial  Dictionary  of  Words  and 
Phrases  Judicially  Interpreted.  To  which  has  been  added 
Statutory  Definitions. — Second  Edition,  vrith  Supplement  to  end  of 
1906.  By  P.  Stbottd,  Esq.,  Barrister-at-Law.  4  vols.  Eoy.  8vo. 
1903—1909.  il.  4*. 

%*  The  supplemental  Volume,  bringing  the  work  down  to  1906, 
may  be  had  separately.  11.  1». 

"  The  work  is  unique,  and  indispensable  to  erery  piactitioner." — 
Zaw  Times. 

<'  Must  find  a  place  in  every  law  library.  It  is  difficult  to  exaggerate  its  use- 
fulness. ...  is  invaluable,  not  only  as  a  labour-saving  machine,  but  as  a  real 
contribution  to  legal  literature. ...  a  standard  classic  of  the  law." — Law  Journal. 

"  This  judicial  dictionary  is  pre-eminently  a  ground  from  which  may  be  ex- 
tracted suggestions  of  the  greatest  utility,  not  merely  for  the  advocate  in  court, 
but  also  for  the  practitioner  who  has  to  advise." — Solicitor^  Journal. 

"A  book  wmoh  every  practising  lawyer  should  have  in  his  possession." — 
Law  Notes. 

*'  The  work  needs  no  commendation.    It  is  indispensable." — IriahLaw  Times^ 

The  Pocket  Law  Lexicon. — Explaining  Technical  Words,  Phrases 
and  Maxims  of  the  English,  Scotch  and  Boman  Law.  Fourth  Edition. 
By  Joseph  E.  Moeeis,  Esq.,  Barrister-at-Law.     1905.  6».  6d. 

*'  A  wonderful  little  legal  Dictionary." — Indermaur's  Lam  Student^  Journal. 
Wharton's  Law  Lexicon, — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  Technical  Terms  and 
Phrases,  both  Ancient  and  Modem,  and  Commercial,  with  selected 
Titles  from  the  Civil,  Scots  and  Indian  Law.  'Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  Lblt,  Esq., 
Barrister-at-Law.    Super-royal  8vo.    1902.  1?.  18s. 

"  An  eucydopeedia  of  tie  law." 

"  Of  the  many  books  we  have  to  refer  to  in  our  work  no  volume  is,  we  believe, 
more  often  taken  down  from  the  shelf  than  '  Wharton.' '  '—Law  Notes. 
"*»*  All  itandard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIGESTS. 

MEWS'  DIGEST  OF  ENGLISH  CASE  LAW.— Contaming  the  Reported 
Decisions  of  the  Superior  Courts,  and  a  Seleotior.  from  those  of  the- 
Irish  Courts,  to  the  end  of  1897.  (Being  a  New  Edition  of  "Fisher's 
Common  Law  Digest  and  Chitty's  Equity  Index.")  Under  the  general 
Editorship  of  John  Mbws,  Barrister-at-La-vr.  16  vols.  Koy.  8vo.  £20 
(Bound  in  half  calf,  gilt  top,  £3  net  extra.) 
"  A  vast  undertaking  ....  indispensable  to  lawyers," — The  Times. 

Decennial   Digest  (The). — Being  the  Digest  of  English  Case  Law, 
containing  the  Reported  Decisions  of  the  Superior  Courts,  and  a 
Selection  from  those  of  the  Scotch  and  Irish  Courts,  with  a  coUeotion 
of  Cases  followed,  distinguished,  explained,  commented  on,  over- 
ruled or  questioned  from  1898  to  1907,  inclusive,  forming  a  Supple- 
ment to  Mews'  Digest  of  English  Case  Law,  16  vols.     By  Edwaed 
Manson,  Esq.,  Barrister- at-Law.    2  vols.    Royal  8vo.    1908.    Zl.  3s. 
The  Annual   Digest  from  1898  to  1908.— By  John  Mews,  Esq., 
Barrister-at-Law.     Royal  8vo.     (May  be  had  separately.)       each  16s. 
\*  This  Digest  is  also  issued  quarterly,  each  part  being  cumulative. 
Price  to  Subscribers,  for  the  four  parts  payable  in  advrmce,  net  17«. 
"  The  practice  of  the  law  "without  Mews'  Aiuiual  would  be  almost  an  impos- 
sibility."—Z.t.w  Times. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897. — By  John  Mews,  Esq.,  Barrister-at-Law.  Royal 
8vo.     1898.  \l.  5s. 

Law  Journal  Quinquennial  Digest,  1901-1905, — An  Analytical 
Digest  of  Cases.  By  James  S.  Hbndbbson,  Esq.,  Barrister-at-Law. 
1906.  11.  10s., 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed,  1865  to 
1905, — Second  Edition.  Being  a  List  of  all  Cases  cited  in  Judg- 
ments reported  in  aU  the  Reports  from  1865  to  1905;  as  also  a 
Statement  of  the  manner  in  which  each  case  is  dealt  with  in  its  place 
of  Citation.  By  M.  R.  Mehta,  Esq, ,  Barrister-at-Law.  Royal  8  vo. 
1908.  11.  18s. 

"  The  work  ie  extremely  well  done."— iawj  Quarterly  Review. 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved, 
and  otherwise  dealt  with  in  the  English  and  other  Courts; 
with  a  selection  of  Extracts  from  Judgments  referring  to  such  Cases. 
By  W,  A.  G,  Woods,  LL.B,,  and  J.  Ritchie,  M.A.,  Esqrs., 
Barristers-at-Law. — Pounded  on  "Dale  and  Lebmann's  Digest  of 
Cases  Overruled,  &c."     3  Vols.     Royal  8vo.     1907.  51.  6s. 

"  IndiapeuHable  in  every  branch  of  the  law." — Law  Journal. 
"  Of  great  use  to  the  Profession," — Law  Times. 

DISCOVERY.— Bray's  Digest  of  the  Law  of  Discovery,  witK 
Practice  Notes, — By  Edwakd  Brat,  Esq.,  Barrister-at-Law.. 
Demy  8vo.     1904.  Net,  3». 

DISTRESS.— Oldham  and    Foster  on   the    Law  of  Distress^. 

Second  Edition.    By  Abteub  OiiCham  and  A.  La  Tbobe  FoBisa, 
Esqrs.,  Barristers-at-Law.     Demy  8vo.     1889.  18j. 

DISTRICT  COUNCILS.— Chambers' Digest  of  the  Law  relat- 
ing to  District  Councils,  NlnthEdition. — By  G-.  F. Chaubebs,  Esq., 
Barrister-at-Law.    Royal  8vo.     1896.  10». 

Cornish's  District  Councils. — A  concise  Guide  to  their  Powers  and 
Duties.  By  H.  D.  Coenish,  Esq.,  Bairister-at-Law.  Demy  8to. 
1908.  7».  6rf. 

*'Mr.  CorniBh  has  dieted  into  a  small  space  the  multifarious  duties  and 
rights  of  district  councils  with  considerable  skill,  Beferences  axe  made  to 
statutes,  with  copious  citation  of  cases,  and  the  text  is  clearly  written.  The 
principal  subjects  are  arranged  in  alphabetical  order,  and  discussed  at  some 
length," — Law  Times. 

*,*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  othtr  bindings.. 
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'DIVORCE. — Browne  and  Powles'  Law  and  Practice  in  Divorce 
and  Matrimonial  Causes. — Seventh  Edition.  By  L.  D.  Powlbs, 
Esq.,  ProlDate  Registrar,  Norwich.     Demy  8to.     1905.  II.  5s. 

"The  practitiouer's  Btantlard  work  on  diyorce  praotiee."~L(Kp  Qtiar.  Rev. 

DOGS. — Emanuel's  Law  relating  to  Dogs, — By  Montaoue  R. 
Emanuel,  Esq.,  Barrister-at-Law.     Demy  12mo.     1908.         3«.  Sd. 

EASEMENTS. — Qoddard's  Treatise  on  the  Law  of  Ease- 
ments.— By  John  Lbtbouen  Q-oddaed,  Esq.,  Barrister-at-Law. 
Sixth  Edition.     Demy  8to.     1904.  U.  5«. 

"  Nowhere  has  the*  subject  been  treated  so  exhauBtively,  and,  we  may  add, 
80  scientifically,  as  by  Mr.  Goddard.  We  recommend  it  to  the  most  careful  study 
of  tbe  law  student,  as  well  as  to  the  library  of  the  practitioner." — Law  Times. 

Innes'  Digest  of  the  Law  of  Easements, — Seventh  Edition.  By 
L.  G.  IirauB,  late  .Judge  High  Court,  Madras.   12mo.    1903.    7s.  6d. 

**  Presents  the  law  in  a  series  of  clearly  enunciated  propositions,  which  are 
supported  by  examples  taken  in  general  from  decided  cases." — Solicitors^  Journal. 

Roscoe's  Digest  of  the  Law  relating  to  the  Easement  of  Light, 
— With  an  Historical  Introduction,  and  an  Appendix  containing 
Practical  Hints  for  Architects  and  Surveyors,  Observations  on  the 
Right  to  Air,  Statutes,  Forms  and  Plans.  Fourth  Edition.  By 
E.  S.  EosooE,  Esq.,  Barrister-at-Law.  Demy  8vo.  1904.  7s.  6d. 
*'  A  clear  and  practical  digest  of  the  law." — Law  Times. 

ECCLESIASTICAL  LAMT.  — Phillimore's  Ecclesiastical 
Law. — Second  Edition.  By  Sir  W.  Or.  P.  PhtlTiHudbe,  Bart., 
assisted  by  C.  P.  Jemmbtt,  Barrister-at-Law.  2  vols.  Royal  8vo. 
1895.  Published  at  SI.  3s.,  reduced  to,  net,  11.  6s. 

"  Everything  that  the  ecclesiastical  lawyer  can  possibly  need  to  know." — 
Law  Journal. 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 
Laity.  Second  Edition.  By  Benjamdi  Whitehead,  Esq.,  Barrister- 
at-Law.     Demy  8vo.     1899.  10s.  6<f. 

ELECTIONS. — Hedderwick's  Parliamentary  Election  Manual, 

Designed  for  the  Instruction  and  Guidance  of  Candidates,  Agents, 
Canvassers,  Volunteer  Assistants,  &c.  Second  Edition.  ByT.  C.  H. 
Heddeewick.,  Esq.,  Barrister-at-Law.    Demy  12mo.     1900.     lO.i.  •'irf. 

Hunt's  Guide  to  Metropolitan  Borough  Councils  Elections. 
By  John  Hunt,  Esq.,  Barrister-at-Law.   Demy  8vo.    1900.     3s.  6rf. 

Rogers'  Law  and  Practice  of  Elections. — 

Vol.  I.  RBQiETaATiON ;  Parliamentary,  Municipal,  and  Local 
Government,  including  the  Practice  m  Hegisirariou  Appeals ;  with 
Appendices  of  Statutes, Orders  in  Council,  and  Forms.  Seventeenth 
Edition.  By  Maueiok  Powell,  Esq.,  Barrister-at-Law.  Royal  12mo. 
1909.  {Searhf  ready)  11.  Is. 

"  The  practitioner  will  find  within  these  covers  everything  which  he  can  be 
expected  to  know,  well  arranged  and  carefully  stated."— Lam  Times. 

Vol.  II.  Paeliambntaet  Eleootons  and  Petitions  ;  vrith  Appen- 
dices of  Statutes,  Rules  and  Forms,  and  a  Precedent  of  a  Bill  of  Costs. 
Eighteenth  Edition.  By  C.  Willouohbt  Williams,  Esq.,  Barrister- 
at-Law.     Royal  12mo.     1906.  11.  Is. 

"  The  acknowledged  authority  on  election  law."— iaio  Journal. 

"The  leading  book  on  the  difficult  subjects  of  elections  and  election  peti- 
tions."— Law  Times. 

Vol.  III.  Municipal  and  othbe  Eleotions  and  Petitions,  with 
Appendices  of  Statutes,  Rules,  and  Forms,  and  a  Precedent  of  a 
Bill  of  Costs.  Eighteenth  Edition.  By  C.  Willouohbt  Williams, 
Esq.,  assisted  by  G.  H.  B.  Kbsbick,  Esq.,  LL.D.,  Barristers-at- 
Law.     Royal  12mo.     1906.  11.  Is. 

"  A  complete  guide  to  local  elections."— SoJwtors'  Joumat. 
^  *  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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EMPLOYERS'  LIABILITY.— Knowles.—  rWe  "Workmen's. 

Compensation." 
ENGLISH    LA^V.— Campbell's  Principles  of  English    Law 
Founded  on  Blackstone's  Commentaries.    By  Bobebt  Campbell,  Esq., 
Barrister- at-Law,   Editor  of  "EnHng  Cases,"   &o.      Demy  8vo. 
1907.  20«. 

"  It  ia  a  good  work,  this,  and  ably  -written,  and  we  can  thoroughly  recommend 
—we  would  go  further  and  say.  advise— to  all  students  of  ^glish  law  a  careful' 
and  conscientious  perusal  of  ita  ijages." — Law  Students'  Journal. 

' '  The  ground  covered  is  practically  that  occupied  by  Stephen's  Commentaries, 
and  for  completeness  and  clearness  of  exposition  these  six  hundred  odd  pages 
compare  very  favourably  indeed  with  the  older  work." — Law  Notes. 

'*  A  work  of  all-round  excellence,  which  may  be  commended,  not  only  to  the 
student,  but  also  to  the  fully  qualified  lawyer.  In  conclusion,  one  may  state  that 
the  index  is  a  safe  and  a  sure  guide  to  the  contents  of  the  book." — Law  Magazine. 

Pollock  and  Maitland's  History  of  English  Law  before  the  time 

of  Edward  I.     Second  Edition.     2  voIh.  roy.  8vo.     1898.  2?. 

ENGLISH  REPORTS.     Ee-issue  of  all  Decisions  prior  to  1866. 

To  be  completed  in  about  150  Volumes.    Royal  8vo.    Issued  monthly. 

Now  Ibstjed. 

House  OP  LoBBS  (1694  to  1866).     11  Vols.     Half-bound.         Net,22L 

Pbivt  OomsrcrL  (Including  Indian  Appeals)  (1809  to  187<().     9  Vols. 

Half-bound.  Net,  13?.  10*. 

Chaitoeet  (Including  Collateral  Reports)   (1557  to   1866).     27  Vols. 

Half-bound.  Net,  iOl.  10«. 

Rolls  Cotjet  (1829  to  1866).     8  Vols.     Half-bound.  Net,  12?. 

Vioe-Chancblloes'  Couets  (1816 — 1865).     16  Vols.    Halt-bound. 

Net,  24?. 
Now  Pdelibhino. 
King's  Bewch  and  Queen's  Bench  (1378 — 1865).    Complete  in  about 
40  Vols.     {fob.  I.  to  XXIII.  now  ready.)  iV«i,  per  vol.,  1?.  10». 

*„*  Tbe  Volumes  are  not  sold  separately.     Prospectus  on  application. 
""We  can  speak  unhesitatingly  of  the  advantage  to  the  lawyer  of  the  posses— 
aion  of  this  excellent  reprint  of  ail  the  English  reports.'* — Solicitors*  Journal. 

EQUITY,  and  Vide  CHANCERY. 
Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to- 
the  Chancery  Division,  with  Practical  Notes.  Sixth  Edition.  By 
Cecil  C.  M.  Dale,  Esq.,  Barrister-at-Law,  W.  Tindal  Kino,  Esq., 
a  Registrar  of  the  Supreme  Court,  and  W.  O.  G-oldsohmidt,  Esq., 
of  the  Registrars' Office.     In  3  vols.     Royal  8vo.     1901.  61.  6s, 

"The  new  edition  of  'Set^m'  is  from  every  point  of  view,  indeed,  a  moat 
valuable  and  indispensable  work." — Law  Journal, 

Smith's  Manual  of  Equity  Jurisprudence, — A  Manual  of  Equity 
Jnrispmdenoe  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  writers,  comprising  the  Fundamental  Principles 
and  the  points  of  Equity  usually  occurring  in  General  Practice. 
Fifteenth  Edition,  By  Stdney  E.  Williams,  Esq.,  Barrister-at- 
Law.     Demy  8vo.     1900.  12s.  6rf. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  uhe  Leading  Decisions  thereon.  For  the  use  of  ^udenta 
and  Practitioners.  Fourth  Edition.  By  H.  Abthue  Smiih,  BI.A., 
LL.B.,  Esq.,  Barrister-at-Law.     Demy  8vo.     1908.  21s. 

"  A  well-known  book,  useful  to  both  practitioner  and  student  alike." — Law 
Student's  Journal. 

"Students  and  practitioners  will  iiud  lq  it  a  clear  and  accurate  exposition  of 
the  leading  principles  of  Equity." — Law  Notes. 

Smith's  Analysis  of  the  Principles  of  Equity. — By  H.  Akthub 
Smith,  Esq.,  Barrister-at-Law.     Demy  8vo.     1909.  6s. 

Williams'  Outlines  of  Equity. — A  Concise  View  of  the  Principles  of 

Modem  Equity.     By  Stonbt  E.  Williams,  Esq.,  Barrister-at-Law, 

Author  of    ■'  The  Law   relating   to    Legal   Representatives,"    &c. 

Royal  12mo.     1900.  5s. 

"  The  accuracy  it  combines  with  conciseness  is  remarkable." — Imic  Maffozine, 

%•  J  U  standmd  Law  Works  are  kept  in  Stoek,  in  law  ealf  and  other  bindings. 
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ESTATE  DUTIES.— Freeth.—  FiW«  "  Death  Duties." 
ESTOPPEL.— Everest    and    Strode's    Law  of    Estoppel.    By 
Lanoklot  Fbildinq  Eteeest,  and  Edmund  Sibodk,  Esqra.,  Barristers- 
at-Law.     Second  Edition  by  Lauoelot  Pbildino  Eveeest,   Esq., 
Barrister-at-Law.     Demy  8vo.    1907.  26s. 

"  Will  be  of  great  value  to  the  practitioner."— imo  Journal. 
A  safe  and  valuable  guide  to  the  difloult  subject  -with  which  it  deals.  .  .  . 
An  excellent  book." — Law  Quarterly  Review. 

EVIDENCE.— Bodington.—  Ft(f«  "French Law." 
Wills'  Theory  and    Practice  of  the  Law  of  Evidence.— By  Wm. 
Wills,  Esq.,  Barrister-at-Law.     Second  Edition.     By  the  Author 
and'rH0ENT0NLA-WEB,E8q.,Barrister-at-La-w.  DemySvo.  1907.   15«. 

"  Tor  the  student  it  takes  a  first  place,  and  for  the  practitioner  it  will  be 
found  to  deal  in  clear  and  precise  form  with  every  question  of  evidence  ordinarilr 
arising  in  the  conduct  of  a  case."— iaw  Journal,. 

■'  Of  great  value,  not  only  to  students  but  to  practitioners  generiilly." — Lavi 
Kotes. 

"  We  heartily  commend  this  new  issue  of  an  excellent  book."— Cojm;  Times. 

EVIDENCE  ON  COMMISSION.— Hume-Williams  and 
Macklin's  Taking  of  Evidence  on  Commission :  including  therein 
Special  Examinations,  Letters  of  Bequest,  Mandamus  and  Examina- 
tions before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E. 
-fluMK-WiLLiAMis,  Esq..  K C,  and  A.  Rombe  Maoklin,  Esq.,  Bar- 
rister-at-Law. Demy  8vo.  1903.  12«.  6d. 
"  An  accurate  and  complete  manual  on  this  important  branch  of  the  law. 
Every  point  that  is  likely  to  occur  in  practice  has  been  noted,  and  there  are 
appendices  of  statutes,  rules,  orders,  precedents." — Law  Times. 

EXAMINATION  GUIDE.— Barham's  Students'  Text-Book 
of  Roman  Law. — Second  Edition.  By  C.  Nicolas  Bakham,  Esq., 
Barrister-at-Law.      Demy  12mo.     1908.  3«.  6^. 

"  A  first  primer  of  Boman  Law  for  the  beginner.  It  is  plain  and  clear, 
is  well  arranged,  and  so  simply  put  that  any  student  can  follow  it. " — Law  Students  a 
Journal. 

EXECUTORS.— GofRn's  Testamentary  Executor  in  England 
and  Elsewhere.  By  E..  J.  B..  Goitin,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1901.  5». 

Ingpen's  Concise  Treatise  on  the  Law  relating  to  Executors  and 
Administrators. — By  Aethtte  Robeet  Ikopen,  Esq.,  one  of  BQs 
Majesty's  Counsel.     Royal  8vo.     1908.  11.  5s. 

''The  book  may  be  recommended,  vnth  confidence,  as  accurate,  practical, 
and  learned." — Law  Quarterly  Review. 

•'  The  work  expresses  in  a  concise  form  the  general  principles  of  the  law  relat- 
ing to  executors  and  administrators Mr.  Ingpen  has  undoubtedly  done 

his  work  well,  and  the  present  volume  should  prove  of  great  value." — Law 
Times. 

"  The  work  meets  a  real  want The  work  is  so  carefully  done,  and  with 

such  weight  of  authority  behind  it,  that  it  may  almost  be  taken  aa  an  authorita- 
tive statement  of  the  law We  can  heartily  recommend  his  work  as  an 

invaluable  aid  both  to  the  practitioner  and  student." — Law  Journal. 

Williams'  Law  of  Executors  and  Administrators.— Tenth  Edition. 
By  the  Right  Hon.  Sir  Roland  Vauohan  Williams,  a  Lord  Justice 
of  Appeal,  and  Aetkue  Robeet  Ingpen,  Esq.,  one  of  His  Majesty's 
Counsel.     2  vols.     Roy.  8to.     1905.  4^. 

"  We  cannot  call  to  mind  any  work  of  recent  times  of  greater  authority  than 
'  Williams  on  Executors.'  It  is  one  of  our  legal  classics,  and  is  unrivalled  in  tiie 
width  of  its  range,  the  accuracy  of  its  statements,  and  the  soundness  of  its  law. 
The  new  edition  is  worthy  of  the  great  reputation  of  the  work,  and  every  prudent 
practitioner  will  do  well  to  possess  himself  of  a  copy." — Law  Times. 

"  This  book — the  standard  work  on  its  subject — is  a  storehouse  of  learning  on 
every  point  of  administration  law,  and  has  been  completely  brought  up  to  date." 
— Law  Journal, 

'» A  work  which  every  practitioner  should  possess  and  no  library  should  be 
without." — Law  Quarterly  Review. 

»^»  ^11  standard  law  Works  a/re  kept  i»  Stock,  in  law  ealfand  other  bindings. 
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E'XECUTORS—eontimied. 
Williams'  Law  relating  to  Legal  Representatives.  —  Being  a 
Concise  Treatise  on  the  Law  of  Executors  and  Administrators,  as 
modified  by  the  Land  Transfer  Act,  1897.  Second  Edition.  By 
Sydnby  E.  Williams,  Esq.,  Barrister-at-Law,  Author  of  "Law  of 
Account,"  "Outlines of  Equity,"  &o.     Demy  8vo.     1908.  9s. 

"  We  can  commend  it  to  both  branches  of  the  profession,  and  more  especially 
to  solicitors." — Law  Times. 

EXECUTORS  (Corporate).— Allen's  Law  of  Corporate 
Executors  and  Trustees.  By  Ebkbst  Kiko  Allen,  Esq.,  Bar- 
rister-at-Law.    Demy  8to.     1906.  6s. 

EXTRADITION.— Biron  and  Chalmers' Law  and  Practice  of 
Extradition.  By  H.  0.  Bieon  and  Kenheth  E.  Chalmees,  Esqrs., 
Bairisters-at-Law.     Demy  8vo.     1903.  II. 

"A  very  satisfactory  and  practical  collection  of  the  treaties  and  statutes 
relating  to  extiadition  and  fugitive  offenders,  ■with  an  interesting  introduction, 
a  commentary  on  the  text  of  the  statutes  and  tr-aties,  and  a  valuable  alphabetical 
list  showing  what  cruues  are  comprised  in  the  particular  treaties." — Law  Journal. 

FACTORIES  AND  ^A/ORiCSHOPS.—  RueggandMossop's 
Law  of  Factories  and  Workshops,  By  A  H,  RirEao,  Esq.,  K.C., 
and  L.  Mossop,  Esq.,  Barrister-at-Law.  Demy  bvo.  1902.      12s.  6d. 

FARM,  LA'W  OF.— Dixon's  Law  of  the  Farm  :   including  the 

Oaseb  and  Statutes  relating  to  the  subject ;   and  the  Agricultural 

OuHtomf  of  England  and  Wales.     Sixth  Eiiitiou.     By  Aubeby  J. 

Spbnoeb,  Esq.,  Barrister-at-Law.     Demy  8vo.     1904.  II.  6». 

*'  A  complete  modem  compendium  on  agricultural  matters." — l^w  Times. 

Spencer. —  Vide  "Agricultural  Law." 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures.  Third 
Edition.  By  C.  A.  Pebaeb  and  W.  HowLiND  Boebets,  Esqrs.,  Bar- 
risterB-at-Law.     Demy  Svo.     1883.  18s. 

FORMS.— Chitty's  Forms  of  Civil  Proceedings  in  the  King's 
bench  Division  of  the  High  Court  of  Justice,  and  on  Appeal 
therefrom  to  the  Court  of  Appeal  and  the  House  of  Lords. — 

Thirteenth  Edition.  ByT.  W.  Chitty,  Esq.,  a  Master  of  the  Supreme 
Court,  Heeeeet  Chitty,  Esq.,  Bai-rister-at-Law,  and  P.  E.  Vizaed, 
Esq.,  of  the  Central  Office.     Eoyal  Svo.     1902.  \l.  16s. 

"  The  book  is  accurate,  reliable  and  exhaustive."— .?o2i«(ori'  JommaL. 

"  Tne  forms  are  practically  exhaustive,  and  the  notes  very  good,  so  that  this 
edition  will  be  invaluable  to  practitioners  whose  work  is  of  a  litigious  kind." — 
Law  Journal. 

Danlell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Rules  of  the 
Supreme  Court ;  Practical  Notes ;  and  references  to  the  Seventh 
Edition  of  DanieU's  Chancery  Practice.  By  Chaeles  Bueney, 
B.A.,  a  Master  of  the  Supreme  Court.  Royal  Svo.  1901.  21.  10s. 
•'  The  standard  work  on  Chancery  Procedure." — Law  Quarterly  Seview. 

Seton.— rt<fo  "  Equity." 

Wolstenholme's  Forms  and  Precedents. — Adapted  for  use  under 
the  Conveyancing  Acts  and  Settled  Land  Acts,  1881  to  1890.  Sixth 
Edition.    Royal  Svo.     1902.  i;.  i^_ 

FRENCH  LAW.— Bodington's  Outline  of  the  French  Law  of 

^      Evidence. — By   Olivee  E.  Bodinqton,   Esq.,   Barrister-at-Law. 

Demy  Svo.     1904.  gg, 

Caohard's    French    Civil    Code.  —  By  Hbnet   Caohabd,    B.A. 
CounseUor-at-Law  of  the  New  York  Bar,  Licenoie  en  Droit  de  la 
Facnlte  de  Paris.     Demy  Svo.     1895.  i;. 

*^*  AU  ttandard  law  Worki  are  kept  in  Stock,  in  law  calf  and  other  bindmgs. 
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FRENCH  l.A^N—contiMued. 

Goirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts. — With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Lbopou)  Goieand,  Licenoi^  en  Droit. 
Demy  8vo.     1898.  li!. 

Goirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carrying  on  Business  in  France. — By  Leopold 
Gk)iEAHD,  French  Solicitor.     Crown  Svo.     1902.  N'ei,  2s.  6d. 

Kelly. —  Vide.  "  Marriage." 

Pellerin's  French  Law  of  Bankruptcy,  and  Winding-up  of  Limited 
Companies,  the  Conflict  of  Laws  arising  therefrom.  By  Pibeee 
Pbllbein,  Avocat,  of  Paris  and  Lincoln's  Inn.  Svo.   1907.  Wet,'2s.  6d. 

Pellerin's  French  Law  of  Wills,  Probate  Administration  and 
Death  Duties  of  the  Estates  of  Deceased  Englishmen  leaving 
Property  in  France. — By  Piekkb  Pelleein,  Avooat,  of  Paris  and 
Lincoln's  Inn.     Demy  12mo.     1909.  Net  2«. 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects. — 
By  J.  T.  B.  Seweu,,  LL.D.,  Solicitor.     Demy  Svo.     1897.    10s.  6d. 

Wright's  French  Civil  Code  (as  amended  up  to  1906),  translated  into 
English,  with  Notes  Explanatory  and  Historical,  and  Comparative 
References  to  Enpflish  Law.  By  E.  Blackwood  Weioht,  Esq., 
LL.D.,Chief  Justice  of  Seychelles.     Koyal  Svo.     1908.  li.  5s. 

FRIENDLY  SOCIETIES.  —  Fuller's  Law  relating  to 
Friendly  Societies. — Third  Edition.  By  Fbank  Baden  Fullee, 
Esq.,  Barrister-at-Law.  {In preparation.) 

GAMBIA. — Ordinances  of  the  Colony  of  the  Gambia,  With 
Index.     2  "Vols.    Folio.     1900.  Net,  31. 

GOUD  COAST.— Ordinances  of  the  Gold  Coast  Colony  and  the 
Rules  and  Orders  thereunder.  2  vols.  Royal  Svo.  1903.    31.  10s. 

GOODWILL.— Allan's  Law  relating  to  Goodwill,— By  ChaelesE. 
AiLAN,M.A.,LL.B.,Esq.,  Barrister-at-Law.  Demy  Svo.  18S9.  7s.6d. 
Sebastian,—  Vide  "Trade  Marks." 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the 
use  of  the  Payer  of  Inhabited  House  Duty  in  England.— By 
Aethtje  M.  Ellis,  LL.B.  (Lond.),  .Solicitor.    Royal  12mo.    1SS6.    6». 

HUSBAND  AND  V\^IFE. — Lush's  Law  of  Husband  and  Wife, 
Third  Edition.     By  W.  Husset  GtEhtith,  Esq.,  Barrister-at-Law. 

(In  preparation.) 
INCOME  TAX.— Buchan's  Law  relating  to  the  Taxation  of 
Foreign    Income. — By    John  Btjohaw,   Esq.,   Barrister-at-Law, 
with  Preface  hy  the  Right  Hon.  R.  B.  Haidane,  K.C,  M.P.    Demy 
Svo.     1905.  10s.  6d. 

"  A  text  book  of  great  value."— taio  Journal. 
Ellis'  Guide  to  the  Income  Tax  Acts.— For  the  use  of  the  English 
Income  Tax  Payer.     Third  Edition.     By  Abthue  M.  Elijb,  LL.B. 
(Lond.),  Solicitor.     Royal  12mo.     1893.  7s.  6d. 

Fry's    Income    Tax. — The   Finance  Act,   1907,  in  its   Relation  to 
Income  Tax.    Second  Edition.    By  T.  Hallbtt  Fet,  Esq.,  Barrister- 
at-Law.     Royal  12mo.     1909.  Net,  2s.  6d. 
Robinson's   Law  relating  to    Income  Tax;    with  the  Statutes, 
Forms  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 
Ireland.— Second  Edition.    By  Aethue  Robinson,  Esq.,  Barrister- 
at-Law.     Royal  Svo.     190S.  U.  6s. 
"  A  standard  work  on  the  subject."— iojio  Jowrnal. 
"  The  book  is  both  practical  and  well  arranged."— Sniwifors'  Journal. 
Whybrow's  Income  Tax  Tables.— By  G.  H.  Whtbbow,  Esq.,  of  the 
Income  Tax  RepaymentBranch,  Somerset  House.  Demy  Svo.  1906.  6s. 
"  This  is  a  very  usclul  book,  and  will  be  found  of  exertional  value  to 
bankers,  solicitors,  ofSolals  of  public  companies  and  other  professional  men."— 
Fiimncial  Timeit. 
*  *  All  standard  Lata  Works  are  kept  in  Stock,  in  law  calf  and  other  linditiga. 
*                                                                                                         0 
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INDIA. — llbert's  Government  of  India,— Second  Edition.  By- 
Sir  OouETENAT  IiSEBT,  E.C.S.I.    Demy  8to.     1907.      Net,  10«.  &d. 

INDICTMENTS.— Bowen-Rowlands.—  F!<fe  "Criminal  Law." 

INLAND  REVENUE.— Highmore's  Summary  Proceedings 
in  Inland  Revenue  Cases  In  England  and  Wales.  Including 
Appeals  to  Quarter  Sessions  and  by  Special  Case,  and  Proceedings 
by  Collector' e  Warrants  for  Becovery  of  Duties  of  Excise  and  Taxes. 
Tliird  Edition.  By  Sir  N.  J.  Hiohmgee,  Barrister-at-Law, 
Assistant  Solicitor  of  Inland  Revenue.  Roy.  12ino.  1901.  7.«.  &d. 
Highmore's  Inland  Revenue  Regulation  Act,  1 890,  as  amended 
by  tbe  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  with  other  Acts ;  with  Notes,  Table  of  Cases,  &o.  By 
Sir  Nathaniel  J.  HiaEUOBB,  Barrister-at-Ijaw,  Assistant  Solicitor 
of  Inland  Revenue.     Demy  Svo.     1896.  7s.  6rf. 

INSURANCE. — Arnould  on  the  Law  of  Marine  Insurance 
and  Average. — Eighth  Edition.  By  Edwaed  Louis  db  Haet  and 
Ralph  Iliff  Soiet,  Esqrs.,  Barristers-at-Law.  2  vols,  Roy.  Svo. 
1909.  U.  3«. 

"  ^mould's  '  Marine  Insurance '  ifl  recognised  throughout  the  Eritish  Empire 
and  the  United  States  as  a  standard  -nork  of  almost  judicial  authority,  and  in 
the  hands  of  its  present  editors  it  is  likely  to  maintain  that  position  and 
strengthen  it.  .  .  .  It  is  not  the  least  merit  of  the  book  that  it  is  well  written, 
and  m  point  of  style,  as  -well  as  arrangement  and  reliability,  it  may  fairly  be 
described  as  a  model  treatise.'*— Zaw  Journal,  Feb.  6th,  1909. 

'*  Among  the  more  important  matters  which  are  treated  with  special  fulness 
are,  insurable  interest,  warranties,  express  and  implied,  general  and  particxJar 
average,  and  constructive  total  loss,  and  on  any  of  these  the  work  will  be  found 
to  be  a  mine  of  judicial  precedent  and  actual  practice." — Solicitors*  Journal. 

De  Hart  and  Simey's  Marine  Insurance  Act,  1906.  "With  Notes 
and  an  Appendix.  By  Edwaed  Louis  db  Habt  and  Ralph  Ilifi' 
SiMET,  Esqrs.,  Barristers-at-Law,  Joint  Editors  of  "Arnould  on 
Marine  Insurance"  and  "Smith's  Mercantile  Law."  Royal  Svo. 
1907.  6«. 

*'  The  notes  to  the  sections  of  the  Act  are  extremely  well  done,  and  the 
references  to  cases  are  full.  ,  .  .  We  can  imagine  no  more  useful  guide  to  the 
new  Act." — Law  Journal. 

INTERNATIONAL  LA^V. -Dicey.— r«fe  "Conflict  of  Laws." 

Hall's  International  Law. — Fifth  Edition.  By  J.  B.  Atlat,  Esq., 
Barrister-at-Law.     Demy  Svo.     1904.  Net,  II.  U. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  Hall,  Esq.,  Barrister-at-Law.  Demy 
Svo.     1894.  10«.  6d. 

Higgins'  The  Hague  Conference  and  other  International  Con- 
ferences concerning  the  Laws  and  Usages  of  War — Texts  of 
Conventions,  with  Notes. — By  A.  Peaeok  Hiaoras,  M.A.,  LL.D., 
sometime  Scholar  of  Downing  College.     Royal  Svo.     1904.    Ifet,  3s. 

Holland's  Studies  in  International  Law, — By  Thomas  Eeskine 
Holland,  D.C.L.,  Barrister-at-Law.     Demy  Svo.     1898.      10s.  6d. 

Holland's  Gentilis  Alberici  de  lure  Belli  Libri  Tres, — Edidit 
T.  B.  HoT.TiATro,  LCD.     Small  4to.,  half  morocco.  11.  1». 

Nelson's  Private  International  Law. — By  Hoeaob  Nblson,  Esq., 
Barrister-at-Law.     Roy.  Svo.     1889.  U.  is. 

Rattigan's  Private  International  Law. — By  Sir  William  Heney 
Rattioan,  LL.D.,  K.C.    Demy  Svo.     1S95.  10».  6d. 

"  Written  with  admirable  clearness." — Law  Journal. 

Takahashi's  International  Law  applied  to  the  Russo-Japanese 
War.  With  the  Decisions  of  the  Japanese  Prize  Courts.  By  8aeut6 
Taeahabhi,  Esq.,  Professor  of  International  Law  in  the  Imperial 
University  of  Tokyo.     Royal  Svo.     1908.  Net,  11.  12*. 

Walker's  History  of  the  Law  of  Nations,— Vol.  I.,  from  the  Earliest 
Times  to  the  Peace  of  Westphalia,  1648.     By  T.  A.  Walkbe,  M.A. 
LL.D.,  Esq.,  Barrister-at-Law.     Demy  8vo.      1899.  Net,  10s. 

*»*  All  standard  Law  Works  are  kept  m  Stock,  in  law  calf  and  other  hmdvngs. 
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INTERNATIONAL  l.AW—omtiH»ed. 

Walker's  Manual  of  Public  International  Law. — ByT.  A.  Waiiee, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law.     Demy  8vo.     1895.  9«, 

Westlake's  International  Law. — Chapters  on  the  Principles  of  Inter 
nationalLaw.  ByJ. Webtlake, K.C.,IiL.D.   DemySvo.   1894.   10s, 

Westlake's  International  Law. — By  J.  Westlaxb,  K.C,  LL.D. 
Part    I.  Peace.     Demy  8vo.     1904.  Net,  9«, 

Part  II.    War.   Demy  8vo.    1907.  Net,  ' 

Wheaton's  Elements  of  International  Law  i  Fourth  English 
Edition.  Including  a  translation  of  the  Anglo-French  Agreement. 
By  J.  B.  Atlat,  M.A.,  Barrister-at-Law.  Koyal8vo.   1904.    U.  12s 

"  WheatozL  stands  too  high  for  criticism." — Lcm  Times. 

""We  conffratulate  Mr.  Atlay  on  the  skill  and  discretion  with  which  he  has 
performed  the  taak  of  editing  a  standard  treatise  on  international  law."  —Law 
JtmrnaX. 

INVESTIGATION  OF  TITLE Jackson  and  Gosset's  In- 
vestigation of  Title. — Being  a  Practical  Treatise  and  Alphabetical 
Digest  of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Requisitions.  By  W.  Howland  Jackson  and  Thobold  Gosset,  Esqrs. , 
Barristers-at-Law.  Third  Edition.  By  W.  Howlanb  Jackson, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1907.  15s. 

"  The  merits  of  the  book  are  excellent." — Law  Journal, 

"  Will  be  of  real  help  to  the  busy  conveyancer." — Law  Kotes. 

JUDGMENTS  AND  ORDERS.— Seton.—  Kirfe  "Equity." 

JURISPRUDENCE.— l-lolland's  Elements  of  Uurisprudence, 
— TenthEdition.  ByT.E.HoiiLAND,K.C.,D.C.L.  8vo.  1906.  10s.6d. 
IMarkby's   Elements  of   Law,     Sixth  Edition.      By  Sir  Wiluam 
Mabkbt,  D.C.L.     Demy  8vo.     190.5.  12s.  6el. 

JURY  LAIVS. — Huband's  Practical  Treatise  on  the  Law  relat- 
ing to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland. — By  Wm.  Ot.  Huband,  Esq., 
Barrister-at-Law.    Koyal  8vo.     1896.  Net,  IZ.  5s. 

JUSTICE  OF  THE  PEACE.— Magistrates'  Cases,  1895  to 
1908. — Cases  relating  to  the  Poor  Law,  the  Criminal  Law, 
Licensing,  and  other  subjects  chiefly  connected  with  the  duties  and 
office  of  Magistrates.     1895—1909.  Hack,  net  11. 

*,*  These  Reports,  published  as  part  of  the  Law  Journal  Reports, 
are  issued  Quarterly.  .Ea«A  -P«»^.  ««<  6s. 

Annual  Subscription,  payable  »«  advance,  16s.  post  free. 
Magistrate's  General  Practice.- A  Compendium  of  the  Law  and 
Practice  relating  to  Matters  occupying  the  attention  of  Courts  of 
Summary  Jurisdiction,  with  an  Appendix  of  Statutes  and  Rules, 
List  of  Ponishments,  Calendar  for  Magistrates,  &o.  By  Chaeles 
MiLNEE  Atkinson,  Esq.,  Stipendiary  Magistrate  for  Leeds.  Demy 
8to.     1909.  ■  20s. 

"  The  book  is  excellently  produced,  and,  notwithstanding  its  1,200  odd  pages, 
it  is  as  conTcnient  in  form  as  it  is  in  arrangement,  and  may  be  regarded  as  the 
yade  mecum  ot  Practitioners  in  the  Magistrates'  Courts."-ia«)/o!ir.,Mar.l3,'09. 
Wigram's  Justice's  Note-Book.— Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
Eighth  Edition.      By  Leonaed  W.  Kbbshaw,  Esq.,  Barrister-at- 
Law.     Royal  12mo.     1908.  7s.  &d. 
"The  information  given  is  complete  and  accurate."— iuw  JowmaX. 
"  There  is  no  better  book  for  a  justice  of  the  peace  to  buy,  to  read,  and  to 
understand."— iow  Times. 
•  o  All4aaidardJ,aw  Wqrks  are  kept  m  Stock,  in  law  calf  and  other  bindings, 
*                                                         P? 
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LAND  CHARGES  ACTS.  —  Eaton  and  Purcell's  Land 
Charges  Acts,  1 888  and  1 900,  —A  Practical  Guide  to  Registration 
and  Searches.  By  Ebnest  W.  Eaton,  Esq.,  and  J.  Potntz  Pueoeij., 
Esq.,  of  the  Land  Charges  Department,  Land  Registry .  Royal  12nio. 
1901.  Net,  la.  U. 

LAND  LAV^.— Jenks'  Modern  Land  Law.  By  Ebwaed  Jbnks, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1899.  15s. 

Jolly. —  Vide  "Covenants." 
Leake.— F«<?e  "Real  Property." 

LAND  TAX. — Bourdin's  Land  Tax, — Aja  Exposition  of  the  Land 
Tax.  Ponrth  Edition.  By  the  late  Feedbeiok  Humphbbts,  Depnty 
Registrar  of  Land  Tax  ;  and  Digests  of  Cases  decided  in  the 
Courts  by  Cbables  C.  Atchison,  Deputy  Registrar  of  Land  Tax. 
Royal  12mo.     18D4.  7«.  6rf. 

Atchison's  Land  Tax, — Changes  Effected  in  the  Processes  of  Assess- 
ment and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (59  &  60 
Vict.  c.  28).  By  Chaeles  C.  Atchison,  Deputy  Registrar  of  Land 
Tax.     Royal  12mo.     1897.     (A  Supplement  to  above.)         Net,  2s.  6d. 

LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Trans- 
fer Acts,  1875  and  1897. — With  a  Commentary  on  the  Sections  of 
the  Acts,  and  Introductory  Chapters  explanatory  of  the  Acts,  and  the 
Conveyancing  Practice  thereunder ;  also  the  Land  Registry  Rules, 
Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory  Registra- 
tion, &c.,  together  with  Forms  of  Precedents  and  Model  Registers, 
&c.  By  C.  FoETEScnB  Beiokdalb,  Registrar  at  the  Land  Registry, 
and  W.  R.  Sheldon,  Esqrs.,  Barristers-at-Law.  Second  Edition. 
By  C.  FoETESOUE  Beiokdale,  Esq.    Royal  8vo.     1905.  11.  5«. 

"  The  second  edition  of  this  book  "wiU  be  welcomed  by  the  practitioner  whc 
has  to  do  with  regiBtered  land,  or  with  conveyancing  of  any  kind  in  London, 
where  registration  on  sale  is  now  compulsory." — Law  QuaTtei-ly  Heview. 

* '  Contains  not  only  lengthy  and  valuable  notes  and  annotations  on  the  Land 
Transfer  Acts  and  Bnles,  but  also  full  and  separate  dissertations  on  the  law, 
procedure,  and  practice  thereunder." — Lww  Times. 

Hogg's  Precedents,— FMi«  "Conveyancing." 

Jennings  and  KIndersley's  Principles  and  Practice  of  Land 
Registration  under  the  Land  Transfer  Acts. — By  A.  R.  G. 
Jennings,  LL.B.,  and  G.  M.  Kindbeslbt,  Esqrs.,  Barristers-at- 
Law,  and  of  the  Land  Registry.     Roy.  8vo.     1904.     12*.  6d. 

"  The  principles  and  practice  of  land  registration  are  set  forth  in  a  clear  and 
concise  manner  by  the  authors  in  their  dissertations  and  notes." — Law  Times. 

LANDLORD  and  TENANT.— Redman's  Law  of  Landlord 
and  Tenant, — Including  the  Practice  of  Ejectment.  Fifth  Edition. 
By  JosBPH  H.  Redman,  Esq.,  Barrister-at-Law.  8vo.  1901.  II.  6*. 
"  "We  can  confidently  recommend  the  present  edition." — Law  Jowmal. 
Woodfall's  Law  of  Landlord  ana  Tenant. — With  a  full  Collection 
of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 
Leading  Propositions.  Eighteenth  Edition.  By  W.  H.  Aaas,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1908.  11.  18«. 

"Woodfall  is  really  indispensable  to  the  practising  lawyer,  of  whatever 
degree  he  may  be." — Law  Journal. 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Acts ; 
with  Decisions,  Forms,  and  Tables  of  Costs.  Second  Edition.  By 
J.  M.LiOHTWOOD,  Esq.,  Barrister-at-Law.  Demy8vo.  1900.  U.  Is. 
"  A  handy  and  well-arranged  treatise." — SoUciiors^  Jovmal. 

LAW. — Where  to  Look  for  your  Law.  As  set  out  in  the  latest 
Legal  Text-Books,  Alphabetically  Arranged,  with  Dates  of  latest 

Authorities.     Demy  8vo.     1908.     (120  pages.)  Net,  Is. 

*'  A  very  useful  little  guide  book." — Law  Students^  Journal. 
*f*  All  standard  Law  Works  are  kepi  in  Stock,  in  law  calf  ami  other  bindings. 
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LAW  COURTS.— Balm's  Our  Law  Courts,  including  the 
Rights  and  Duties  of  Judges  and  Lawyers. — With  an  Appendix 
of  useful  Law  Forms.  By  AiEX.  J.  Baim,  Esq.,  Barrister-at-Law. 
Crown  8vo.     1908.  Net,  3«. 

LAW  JOURNAL  REPORTS.— Edited  by  John  Mews,  Esq., 
Barrister- at-Law.     Published  monthly.     Annual  Subscription : — 
Reports  and  Public  G-eneral  Statutes  Net,  Zl.  is. 

Beps.  Stats.  &  Mews'  Annual  Digest  (Ismed  Quarterly)  Net,  %l.  Ids. 
Thin  paper  Edition,  forming  one  handy  Vol.  for  the  year  Net,  3?.  4». 
Or,  without  the  Statutes  Net,  3Z. 

The  Law  Journal  weekly,  M.  extra. 

Synopsis  of  Contemporary  Reports,  1832  to  1905.  Net,  5s. 
Law  Journal  Quinquennial  Digest— F»rf«  "Digests." 

LAVt/  LIST.— Law  List  (The). — Comprising  the  Judges  and  Officers 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  PubUo 
Officers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  taking  Oaths,  Conveyancers  Practising  in  England 
under  Certificates  obtained  in  Scotland,  &c.,  &c.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  H.  F.  Baetlett,  I.S.O.,  Controller  of  Stamps,  and 
Registrar  of  Joint  Stock  Companies,  and  Published  by  the  Authority 
of  the  Commissioners  of  Inland  Revenue  and  of  the  Law  Society. 
1909.  Net,  10s.  6d. 

LAV\f  QUARTERLY  REVIEIV.— Edited  by  Sir  Pekdbbiok 

Pollock,  Bart.,  D.C.L.,  LL.D.     Vols.  I.— XXIV.  (with  General 

Indices  to  Vols.  I.  to  XX.)     Royal  8vo.     1885-1908.  Each,  12s. 

(^"  Anntml  Suiscription  post  free  lis.  6d.,  net.     Single  numbers,  each  5s. 

"A  little  criticism,  a  few  quotations,  and  a  batch  of  anecdotes, 
afford  a  sauce  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Law  Journal. 

"  The  greatest  of  legal  quarterly  reviews  .  .  .  the  aeries  oi 
'  Notes  '  always  so  entertaining  and  illustrative,  not  merely  of  the 
learning  of  the  accomplished  jurist  (the  Editor)  but  of  the  grace 
of  language  with  which  such  learning  can  be  unfolded." — Law  Jo^i/r. 

LAVt^YER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice,— Look,  Btjedtbt,  and  Stbinqbe. 

(2)  The  A.  B.  C.  Guide  to  the  Practice.— Steinoeb. 

(3)  The  Annual  Digest. — Muws.     (Also  Issued  Quarterhf.) 

(4)  The  Annual  Statutes.— Hahbtjet  Aooa. 

(5)  The  Annual  County  Court  Practice.— Smvlt. 

1^"  Annual  Subscription  payable  in  advance.,  [a)  For  Complete  Series,  as 
above,  delivered  on  the  day  of  publication,  net,  21.  8s.  (b)  Nos.  1,  2, 
•3  and  4  only,  net,  U.  18s.  (//  A.  B.  C.  Guide  is  not  wanted  2s.  6d. 
mat/  be  deducted  from  subscription  to  series  [a)  or  (i).  [c)  Nos.  3,  4,  and  5 
only,  net,  U.  15s.  (Carriage  extra,  2s.)  Full  prospectus  forwarded  on 
application, 

LAWYER'S  COMPANION.— r»(fe"  Diary." 

»  •  AU  standard  Law  Works  are  hept  in  Stock,  in  Jaw  calf  and  other  bmdings. 
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LEADING  CASES.— Kenny,  Radcliffe  &  Miles.    Fide  "Torts." 

Shirley'sSelectionof  LeadingCases  in  theCommon  Law.  With 
Notes.  By  W.  S.  Shibiibt,  Esq.,  Barrister-at-Law.  Eighth  Edition. 
By  RiOHAED  Watson,  Esq.,  Barrister-at-Law.   DemySvo.    1908.  16». 

"  This  new  edition  upholds  in  every  way  the  high  standard  of  excellence  with 
which  this  work  is  very  rightly  associated.'* — Law  Students*  Journal. 

"  The  selection  is  very  large,  though  all  are  distinctly  *  Leading  Cases,'  and 
the  notes  are  by  no  means  the  least  meritorious  part  of  the  work."— iaw  Journal. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law, 
With  Notes.  By  Henbt  Wabbtjeton,  Esq.,  Barrister-at-Law. 
Fourth  Edition.     Demy  8vo.     1908.  12*.  6d. 

"  The  cases  have  been  well  selected,  and  arranged.  .  .  .  We  consider  that 
it  will  amply  repay  the  student  or  the  practitioner  to  read  both  the  cases  and  the 
notes."— Justice  of  the  Peace, 

LEGAL  HISTORY.— Deans'Student's  Legal  History.— Second 
Edition.  By  R.  Stoeet  Deans,  Esq.,  Barrister-at-Law.  DemySvo. 
1905.  6*. 

LEGAL  INTERPRETATION.— Seal's  Cardinal  Rules  of 
Legal  Interpretation, — Collected  and  Arranged  by  Edwaed  Bbal, 
Esq.,  Barrister-at-Law.  Second  Edition.  Royal  8vo.  1908.  II. 
**  This  useful  compilation  of  rules  and  judicial  dicta  on  questions  of  interpre- 
tation of  decisions,  contracts,  deeds,  wills,  and  statutes  has  come  to  be  recognised 
as  a  ready  means  of  reference  to  the  law  on  the  subject."  —ia?^  JournaX. 

LEGISLATIVE  METHODS.— Ilbert's  Legislative  Methods 
and  Forms. — By  Sir  Coubtbnat  Ilbeet,  K.C.S.I.,  C.I.E.,  Parlia- 
mentary Connsel  to  the  Treasury.     Demy  8vo.     1901.  16,«. 

LEXICON.— Fide  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Libel  and  Slander :  and  of  Actions  on  the 
Case  for  Words  causing  Damage,  with  the  Evidence,  Procedure, 
Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and  Criminal 
Cases.  Fourth  Edition.  By  W.  Blake  Odgkes,  LL.D.,  one  of  His 
Majesty's  Counsel,  and  J.  Beomlby  Bames,  Esq.,  Barrister- at-Law. 
Royal  8vo.     1905.  \l.  12». 

"A  standard  and  exhaustive  treatise  on  the  law  of  defamation  and  allied 
topics." — Lwm  Quarterly  Seview. 

"  'The  most  scientific  of  all  our  law  books In  its  new  dress  this  volume 

is  secure  of  an  appreciative  professional  welcome." — Law  Times. 

LICENSING.— Slocombe's  Licensing  Act,  1904,  Simply  Stated. 
— Second  Edition.  By  Aleeed  J.  Slocomee,  County  Borough  Police 
Court,  Huddersfield.     Demy  8vo.     1905.  Net,  2s. 

Talbot's  Law  and  Practice  of  Licensing. — Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes,  Rules  and  Forms.  Second  Edition.  By 
Gboege  John  Talbot,  Esq.,  Barrister-at-Law.  Royal  12mo. 
1905.  10s.  6d. 

LIGHT.— ri<fe  "Easements." 

LIGHT  RAILWAYS.— Fi<fe" Tramways." 

LOCAL  AND  MUNICIPAL  GOVERNMENT. -Bazal- 
getteand  Humphreys'  Law  relating  to  County  Councils. — Third 
Edition.  By  GtEOeqe  Humpheetb,  Esq.  Royal  8vo.  1889.  7s.  6d. 
Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
oipalGovernment.  ByC.  Noeman  Bazalgette  and  G.  Humpheetb, 
Esqrs.,  Barristers-at-Law.  Sup.  royal  8vo.  1888.  Published  at 
Zl.  3».  Reduced  to  net,  20*. 

*,*  All  standard  Law  Wftrl(>  are  kept  in  Stock,  m  law  calf  and  other  bimditu/i. 
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LOCAL  TAXATION  LICENCES.-Highmore's  Law  and 

Practice    relating    to    the    Duties    on    the    Local    Taxation 

Licences  transferred  to  County  Councils  in  England  and  Wales 

as  from  the  1st  January,  1909,  under  the  proyisions  of  section  6  of 

the  Finance  Act,  1908,  and  an  Order  in  Council  issued  thereunder ; 

together  with  the  Circular  of    the  Local  G-oyernment  Board,   the 

Eegulations  of  the  General  Post  Olfice,  cSfcc.     Second  Edition.     By 

Sir  Nathahiel  J.  Hiohmoee,  of  the  Middle  Temple,  Barrister-at- 

Law,  Solicitor  for  His  Majesty's  Customs,  and  from  1890  to  1903 

Assistant  Solicitor  of  Inland  Revenue.     Demy  8vo.     1909.  6s. 

"  It  is  so  clearly  and  concisely  written  that  the  non-legal  mind  will  find  it 
easy  to  understand  and  of  invaluable  assistance.  An  admirable  example  of  what 
a  legal  handbook  ought  to  be." — Law  Times. 

LONDON  BUILDING  ACTS.— Cohen's  London  Building 
Acts,  1 894  to  1 905.  With  Introductions  and  Notes,  and  the  Bye- 
Laws,  Regulations  and  Standing  Orders  of  the  Council,  &c.,  &c.     By 

E.  Abakte  Cohen,  Esq.,  Barrister-at-Law.     Eoyal  8vo.     1906.     25s. 
*'  The  work  is  a  decided  acquisition  to  the  library  of  the  local  government 
lawyer,  and  may  be  safely  recommended  as  a  guide  to  the  difficulties  of  the 
Building  Acta." — Law  Times. 

Craies'  London  Building  Act,  1894i  with  Introduction,  Notes, 
and  Index,  and  a  Table  showing  how  the  Former  Enactments 
relating  to  Buildings  have  been  dealt  with. — By  W.  F.  Ceaies,  Esq., 
Barrister-at-Law.     Eoyal  8vo.     1894.  5*. 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London 
Local  Government.  The  Law  relating  to  the  London  County 
Council,  the  Vestries  and  District  Boards  elected  under  the  MetropoHs 
Management  Acts,  and  other  Local  Authorities.  By  John  Hmra, 
Esq.,  Barrister-at-Law.     2  vols.     Royal  8vo.     1897.  Zl.  3«. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice, — Parti.: 
DissEETATiONS,  Forms  and  Precedents.  Parts  II.  &  III.  ;  The 
Lunacy  Acts,  1890  and  1891,  and  Rules  fully  Annotated,  and  an 
Appendix,  with  Precedents  of  Bills  of  Costs.  Third  Edition.  By 
N.  Aethue  Heywood  and  Aenold  S.  Massey,  Esqrs. ,  Solicitors,  and 
Ralph  C.  Romeb,  Esq.,  First  Class  Clerk  in  the  Office  of  the  Masters 

in  Lunacy.     Boyal  8vo.     1907.  11.  5s. 

*'  In  its  new  and  more  valuable  form  the  work  should  be  very  welcome  to  all 
who  have  to  do  with  this  branch  of  lstw."—Law  Times. 

"  In  its  enlarged  form  the  work  deserves  the  favour  of  the  legal  profession." 
— Latv  Journal. 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL 
LAW.—  Vide  "  Justice  of  the  Peace." 

MARINE   INSURANCE.  — Fiffo  "Insurance." 

MARITIME  DECISIONS.— Douglas'  Maritime  Law  Deci- 
sions.—Compiled  by  Robt.  R.  Douolas.    DemySvo.    1888.     Ts.6d. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  Olivee  E.  Bodinqton,  Esq.,  Barrister-at- 
Law,  Lioencie  en  Droit  de  la  Faculte  de  Paris.  Roy.  8vo.  1895.  li.  Is. 

MARRIED  WOMEN'S  PROPERTY.— Lush's  Married 
Women's  Rights  and  Liabilities  in  relation  to  Contracts,  Torts, 
and  Trusts.  By  Montaqub  Lush,  Esq.,  Banister-at-Law,  Author 
of  "The  Law  of  Husband  and  Wife."    Royal  12mo.     1887.  6«. 

*  *  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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MASTER  AND  SERVANT.-Macdonell  s  Law  of  Master 
and  Servant.  Being  a  Treatise  on  the  Law  Relating  to  Contracts 
of  Service,  Apprenticeship,  and  Employment.  Part  I.  Common 
Law.  Part  II.  Statute  Law. — By  Sir  John  Macdonell,  LL.D., 
C.B.,  a  Master  of  the  Supreme  Court.  Second  Edition.  By 
Edwabd  a.  Mitchell  Inmes,  Esq.,  K.C.    Eoyal  8to.    1908.     11.  5s. 

"  The  participation  of  the  learned  author  in  the  preparation  of  this  edition 
of  his  standard  worli:  will  maintain  its  high  authority  as  the  leading  book  on 
the  subject." — Law  Journal. 

"  The  reputation  of  the  original  work  is  not  only  upheld  but  is  considerably 
increased  by  the  able  preparation  of  the  new  edition." — Law  Times, 

MEDICAL  PARTNERSHIPS. -- Barnard  and  Stocker's 
Medical  Partnerships,  Transfers,  and  Assistantsfilps. — By 
William  Babnasd,  Esq.,  Barrister-at-Law,  and  G. Bkbtilam:  Stookeb, 
Esq.,  Managing  Director  of  the  Scholastic,  Clerical  and  Medical 
Association  (Limited).     Demy  8to.     1895.  10«.  %d. 

MERCANTILE  LAW.— Smith's  Compendium  of  Mercantile 

Law.— Eleventh    Edition.     By   Edwaed  Loots  de  Haet,   M.A., 

LL.B.,  and  Ralph  Iliit  Stivtrt,   B.A.,  Esqrs.,  Barristers-at-Law. 

2  vols.     Royal  Svo      1906.  11.  la. 

"  Of  the  greatest  value  to  the  mercantile  lawyer." — Law  Tvmea. 

"  One  of  the  most  scientific  treatises  extant  on  mercantile  law." — Solicitors*  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law. — With  Notes.  By  O.  D.  Ttodoe,  Esq.,  Barrister-at-Law. 
Third  Edition.     Royal  8to.     1884.  'II.  2j. 

MERCHANDISE  MARKS  ACT.  — Payn's  Merchandise 
Marks  Act,  1887. — By  H.  Patn,  Barrister-at-Law.  Royal  12mo. 
1888.  3.?.  6d. 

MINES  AND  MINING.— Cockburn,—  Fi*"  Coal." 

MONEY-LENDERS  AND  BORROAATERS.- Alabaster's 

Money-Lenders  and  Borrowers. — The  Law  relating  to  the 
Transactions  of  Money-Lenders  and  Borrowers.  By  C.  Geehville 
Alababtbe,  Esq.,  Bariister-at-Law.     Demy  8vo.     1908.  6«. 

MORALS  AND  LEGISLATION.-  Bentham's  Introduction 
to  the  Principles  of  Morals  and  Legislation. — By  JisEKMry  Ben- 
THAM,  M.  A.,  Bencher  of  Lincoln's  Inn.     Crown  Svo.     1879.      6s.  6!^. 

MORTGAGE.— Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage,— Second  Edition.  By  W.  F.  Bedix)eb,  Esq.,  Barrister-at- 
Law.  Svo.  1908.  12s.  6d. 
"In  looking  over  its  concise  pages  and  clearly  expressed  propositions,  one 
sees  that  it  is  exactly  the  sort  of  guide  the  conveyancer  needs  for  reference." — 
Saturday  Meview. 

Coote's  Treatise  on  the  Law  of  Mortgages. — Seventh  Edition. 
By  Sydney  Eewaed  Williams,  Esq.,  Barrister-at-Law,  Author  of 
"The  Law  relating  to  Legal  Representatives,"  "Xlie  Law  of 
Account,"  &c.     2  vols.     Royal  Svo.     1904.  Zl.Ze. 

**The  work  is  very  complete,  and  as  a  standard  book  is  one  to  which  the 
lawyer  may  turn  for  almost  any  point  he  needs  in  connection  with  its  subject." — 
Law  Students'  Journal. 

"It  is  essentially  a  practitioner's  book,  and  we  pronounce  it  'one  of  the 
best.' " — Law  Notes. 

MOTOR  CARS. — Bonner  and  Farrant's  Law  of  Motor  Cars, 

Hackney  and  other  Carriages. — An  Epitome  of  the  Law,  Statutes, 

and  Regulations.     Second  Edition.     By  G.  A.  Bonkee  and  H.  G. 

Paeeant,  Esqrs.,  Barristers-at-Law.     Demy  8vo.     1904.        lis.  &d. 

"  Carefully  revised  and  brought  up  to  date." — Law  Times. 

*,*  All  standard  La/w  Works  am  kept  in  Stock,  m  km  ealf  and  other  bindings. 
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NAVY.— Manual  of  Maval  Law  and  Court  Martial  Procedure; 
in  whioli  is  embodied  Thring's  Criminal  Law  of  the  Navy,  and  an 
Appendix  of  Practical  Forms.— By  J.  E.  R.  Stephens,  Esq., 
Barrister-at-Law,  C.  E.  Giffoed,  Esq.,  C.B.,  Fleet  Paymaster, 
Royal  Navy,  and  F.  Haekison  Smith,  Esq.,  Stafl  Paymaster, 
Royal  Navy.     Demy  8vo.     1901.  16s. 

NIGERIA   UAWS.— Gollan's  Northern  Nigeria  Law.    Royal 

8vo.     1905.  21.  2s. 

Richards'  Table  of  Offences  of  Southern  Nigeria.    ByE.  A. 

Speed,  Esq.,  A.- G.  Southern  Nigeria.    Royal  8vo.    1908.    Mt,3s.9d. 

Speed's  Laws  of  Southern  Nigeria.     2  vols.    Royal  8vo.     1908. 

Net,  U.  10s. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Prius. — Eighteenth  Edition.    ByMAUBiOB 

Powell,  Esq.,  Barrister-at-Law.    2  vols.    Demy  8vo.    1907.    22.  2s. 

"  An   mdispensable   work  of    reference  for    tlie    practitioner." — Solicitors* 
JourTial. 

*'  A  vast  and  closely  packed  storehouse  of  information." — Law  Journal. 
**  Invaluable  to  a  Nisi  Priua  practitioner." — Lavj  Quarterly  Reinevi. 

NOTARY. — Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — With  a  full  coUeetion  of  Precedents.  Sixth 
Edition.  By  James  Ceanstoun,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1901.  II.  5s. 

*'The  book  is  an  eminently  practical  one,  and  contains  a  very  complete 
collection  of  notarial  precedenta." — Law  Journal. 

OATHS. — Stringer's  Oaths  and  Affirmations  in  Great  Britain 
and  I  reland  ;  being  a  CoUeotion  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  By 
Feancib  a.  Steingee,  of  the  Central  Office,  Royal  Courts  of  Justice, 
one  of  the  Editors  of  the  "Annual  Practice."  Second  Edition. 
Crown  8vo.     1893.  4». 

"  Indispensable  to  all  commiaaionera." — Solicitor^  Journal. 

ORANGE  RIVER.— The  Statute  Law  of  the  Orange  River 
Colony.— Translated.     Royal  8vo.     1901.  2Z.  2». 

OTTOMAN  CIVIL  LAV^.— Grigsby's  Medjelle,  or  Ottoman 
Civil  Law. — Translated  into  English.  By  W.  E.  Geigsbt,  LL.D., 
Esq.,  Barriater-at-Law.     Demy  8vo.     1895.  1/.  Is. 

PARISH  LAW.  —  Humphreys'  Parish  Councils,  — The  Law 
relating  to  Parish  Councils.  Second  Edition.  By  Geoeoe  Htoh- 
PHEEYB,  Esq.,  Barrister-at-Law.     Royal  8vo.     1896.  10». 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
Civil  and  Eoolesiastioal  Government  of  Parishes  and  the  Relief  of  the 
Poor.  Sixth  Edition.  By  W.  H.  Maonamaba,  Esq.,  Assistant 
Master  of  the  Supreme  Court.     Demy  8vo.     1899.  II. 

PARTNERSHIP.— Aggs'  Limited  Partnerships  Act,  1907. 
With  Rules  and  Forms  thereunder.  By  W.  Haubttet  Aggs,  Esq., 
Barrister-at-Law.     Royal  8vo.     1908.  JVet,  Is.  6rf. 

Pollock's  Digest  of  the  Law  of  Partnership.  With  an  Appendix 
of  Forms.  Eighth  Edition.  By  Sir  Feedeeiob;  Pollock,  Bart., 
Barrister-at-Law,  Author  of  "Principles  of  Contract,"  "'TheLaw 
of  Torts,"  &c.     Demy8vo.     1908.  10s. 

"  Of  the  execution  of  the  "work  we  can  spea.k  in  terms  of  the  highest  praiae. 
The  language  is  simple,  concise,  and  clear." — Law  Magazine. 

**Fraiaeworth7  in  design,  scholarly  and  complete  in  execution." — Sat.  Seview. 

*^»  ^H  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindingt. 
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PATENTS.— Edmunds'  Law  and  Practice  of  Letters  Patent  for 
Inventions. — By  Lewis  Edmunds,  Esq.,  E.G.  Second  Edition.  B7 
T.  M.  Stbvbns,  Esq.,  Banister-at-Law.    Roy.  8vo.     1897.     U.  12». 

Edmunds'  Patents,  Designs  and  Trade  l\^arl<s  Acts,  1883  to 
1888,  Consolidated  -wifh  an  Index.  Second  Edition.  By  Lewis 
Edmunds,  Esq.,  K.C.,  D.Sc,  LL.B.     Imp.  8vo.    1895.    Net,  2s.  6d. 

Jolinson's  Patentees'  Manual. — Sixth  Edition.  By  James  John- 
son, Esq.,  Banister-at-Law  ;  and  J.  Hbnet  Johnson,  Solicitor  and 
Patent  Agent.     Demy  8vo.     1890.  10s.  6d. 

Johnson's  Epitome  of  Patent  Laws  and  Practice,  Third  Edition. 
Crown  8to.     1900.  Mt,  2s.  6d. 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.  By 
RoEEBT  MoEEis,  Esq.,  Barrister-at-Law.    Royal  8vo.    1887.      U.  5s. 

Rushen's  Critical  Study  of  the  Form  of  Letters  Patent  for 
Inventions. — By  Peeot  C.  Rushen,  Esq.,  Chartered  Patent  Agent. 
Demy  I'imo.     1908.  Net,  3s.  6d. 

Thompson's  hHandbook  of  Patent  Law  of  all  Countries. — By 
Wm.  P.  Thompson,    rourteenth  Edition.    I2mo.    1908.    Net,  2s.  6d. 

Thompson's  Handbook  of  British  Patent  Law.  Fourteenth  Edition. 
12mo.     1908.  Net,  6d. 

PAWNBROKING.— Attenborough's  Law  of  Pawnbroking, 
with  the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889, 
and  Notes  thereon,  By  Chaeles L.  Attenboeouqh,  Esq.,  Barrister- 
at-Law.  Post  8vo.  1897.  Net,  3». 
PEERAGE  LAAV.— Palmer's  Peerage  Law  in  England.  With 
an  Appendix  of  Peerage  Charters  and  Letters  Patent  (in  English). 
By  Sir  Eeanois  Beatjtoet  PaTiMBE,  Bencher  of  the  Inner  Temple, 
Author  of  "  Company  Precedents,"  &c.  Royal  8vo.  1907.  12s.  6d. 
PLEADING. — Bullen  and  Leake's  Precedents  of  Pleadings  in 
Actions  In  the  King's  Bench  Division  of  the  High  Court  of 
Justice,  with  Notes.  Sixth  Edition.  By  Cteil  Dodd,  Esq.,  K.C., 
and  T.  Willes  Chitty,  Esq.,  Barrister-at-Law,  a  Master  of  the 
Supreme  Court.  Royal  8to.  1905.  II.  18«. 
"  The  staadard  work  on  modem  pleading." — Lam  Journal. 

Eustace's  Practical  Hints  on  Pleading, — By  Alex.  Andeeson 
Eustace,  Esq.,  Barrister-at-Law.    Demy  Svo.     1907.  5s. 

"  Especially  useful  to  youns:  solicitors  and  students  of  both  branches  of  the 
legal  profession." — Law  Times,  May  11, 1907. 

Odgers'  Principles  of  Pleading  and  Practice  in  Civil  Actions  in 

the    High    Court   of  Justice,— Sixth  Edition.      By  W.   Blakb 

Odoees,  LL.D.,  K.C,  Recorder  of  Plymouth,  Author  of  "  A  Digest 

of  the  Law  of  Lihel  and  Slander."     Demy  Svo.     1906.  12s.  6d. 

"  The  student  or  practitioner  who  desires  instruction  and  practical  gxddance 
in  our  modem  system  of  pleading  cannot  do  better  than  possess  himself  of 
Mr.  Odffers'  book." — Law  Journal. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning,- With 
Chemical  Introductions  and  Notes.  By  G.  Latham  Beowne,  Esq., 
Barrister-at-Law,  and  C.  G-.  Stewaet,  Senior  Assistant  in  tne  Laho- 
ratory  of  St.  Thomas's  Hospital,  &c.    Demy  Svo.     1883.        12».  6d. 

*,*  All  standard  Law  Works  are  kept  in  Stock,  in  low  calf  and  other  bindingi. 
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POLICIES.— Farrer.—  r«rfe  "Vendors  and  Purchasers." 

POOR  LAW  SETTLEMENT.— Davey's  Poor  Law  Settle- 
ment and  Removal,  By  Hbebbkt  Davbt,  Esq.,  Barrister-at- 
Law.     Demy  8vo.     1908.  9s. 

"  Will  be  found  invaluable  by  legal  and  political  students  of  the  complex 
fabric  of  our  Poor  Laws." — Oxford  Ohronicle. 

"The  law  of  the  aubject  is  most  industriously  and  lucidly  set  out  in  this 
volxune." — The  Spectator. 

POWERS.— Farwell  on  Powers. — A  Concise  Treatise  on  Powers. 
Second  Edition.  By  Geoeqb  Paewell,  Esq.,  Q.C.  (now  a  Lord 
Justice  of  Appeal),  assisted  by  W.  E..  Sheldon,  Esq.,  Banister- 
at-Law.     Royal  8vo.     1893.  11.  6s. 

PRINCIPAL  AND  AGENT —Wright's  Law  of  Principal  and 

Agent.    By  E.  Blackwood  Weight,  Esq.,  Barrister-at-Law.    Second 

Edition.     Demy8vo.     1901.  18j. 

"  May  with  confidence  be  recommended  to  all  legal  practitioners  as  an  accu- 
rate and  handy  text  book  on  the  subjects  comprised  in  it." — Solicitors'  Journal. 

PRIVY  COUNCIL  LAW.— Wheeler's  Privy  Council  Law:  A 
Synopsis  of  all  the  Appeals  decided  by  the  Judicial  Comniittee  (includ- 
ing Indian  Appeals)  from  1876  to  1891.  By  Geobqe  'Whbei.ee,  Esq., 
Barrister-at-Law,  and  of  the  Judicial  Department  of  the  Privy 
CouncE.     Royal  8vo.     1893.  11  lU.  6d. 

PRIZE  CASES. —  Reports  of  Prize  Cases  determined  in  the 
High  Court  of  Admiralty,  before  the  Lords  Commissioners 
of  Appeals  in  Prize  Causes,  and  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  from  1745  to  1859.— Edited  by 
E.  S.  RoscoE,  Esq.,  Barrister-at-Law  and  Admiralty  Registrar. 
2  Vols.     Royal  8to.     1905.  Net,  %l.  10s. 

"We  gladly  acknowledge  the  excellent  judgment  with  which  Mr.  Roscoe 
has  performed  his  task.  The  English  Prize  Cases  will  be  a  boon  to  the  student 
of  international  law,  and  in  times  of  naval  warfare  to  the  practitioner." — Laiui 
Journal. 

PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non- 
Contentious),  (Ireland),— By  Howaed  A.  Nelson,  Esq.,  Barrister- 
at-Law.  Demy  8vo.  1901.  12s.  6rf. 
Powles  and  Oakley  on  Probate,— Fourth  Edition.  Part  I.  THE 
LAW.  By  L.  D.  Powles,  Esq.,  Barrister-at-Law,  District  Probate 
Registrar  for  Norwich.  Part  II.  THE  PRACTICE.  Contentious 
Practice.  By  W.  M.  F.  Wateeton,  Esq.,  Banister-at-Law,  of  the 
Probate  Registry,  Somerset  Houae.  Non-Contentious  Practice.  By 
E.  LovELL  Mansbeidge,  Esq.,  of  the  Probate  Registry,  Somerset 
House.  Demy  8vo.  1906.  11-  10s. 
*'  This  is  a  practical  book  by  practical  men,  and  a  very  complete  guide  to  the 
law  and  practice  of  probate." — Solicitors'  Journal. 

PROPERTY. — See  also  "  Real  Property." 

Raleigh's  Outline  of  the  Law  of  Property,— DemySvo.    1890.  7«.6d. 
Strahan's  General  View  of  the  Law  of  Property. -Fifth  Edition. 
By  J.  A.  Steahak,  assisted  by  J.  Sinclaie  Baxtee,  Esqrs.,  Barris- 
ters-at-Law.     Demy  8vo.     1908.  12s.  6d. 

"  The  student  will  not  easily  find  a  better  general  view  of  the  law  of  property 
than  that  which  is  contained  in  this  book.."— Solicitors'  Journal. 
"  We  know  of  no  better  book  for  the  class-room."— iaM  Times. 
PUBLIC    MEETINGS.— Chambers'    Handbook  for    Public 
Meetings, — Including  Hints  as  to  the  Summoning  and  Management 
of  them,  and  as  to  the  Duties  of  Chairman,  &c.,  &c.,  and  Rules  of 
Debate.'  Third  Edition.     By  Geoege  F.  Chambees,  Esq.,  Barrister- 
at-Law.     Royal  8vo.     It^OT.  Net,  2s.  6d. 
*  *  Mi  standard  Law  Works  a/re  kept  in  Stoek,  m  law  calf  and  other  bindivigs. 
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QUARTER  SESSIONS.— See  also  «  Oriminal  Law." 

Pritchard's   Quarter    Sessions. — The   Jvirisdiction,  Practice,   and 

Procedure  of  the  Quarter  Sessions  in  Judicial  Matters,  Criminal, 

Civil,  and  Appellate.    Second  Edition.     By  Joseph  B.   Matthbws 

and  V.  Geahah  Milwaed,  Esqrs.,  Baxristers-at-Law.     Demy  8vo. 

1904.  Published  at  11.  lis.  &d.  ;  reduced  to  net,  15». 

RAILWAY   RATES.— Darlington's   Railw^  Rates  and  the 

Carriage  of  IVIerchandise  by  Railway. — By  H.  R.  Daelhtotoit, 

Esq.,  Barrister- at-Law.     Demy  8vo.     1893.  II.  5s. 

Russell's  Railway  Rates  and  Charges  Orders.    The  Law  under 

the  Railway  Rates  and  Charges  Orders  Confirmation  Acts,  1891  and 

1892,  and  the  Railway  and  Canal  Traffic  Act,  1894,  with  Explanatory 

Notes  and  Decisions.— By  Hakold  Rtjssbll,  Esq.,  Barrister-at-Law. 

Royal  8vo.     1907.  IDs.  6<f. 

"Useful  both  to  the  officials   of   railway  companies  and   to   the   latter's 

customers." — Yorkshire  Post. 

"  Every  branch  of  the  subject  is  treated  in  a  clear  and  succinct  manner." — 
Westn-n  Morning  News. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Bauoub 
Beownk,  Esq.,  otie  of  His  Majesty's  Counsel,  and  Ekank  Baltotje 
Bbowne,  ICsq.,  Bariister-at-Law.     Royal  8vo.     1899.  21.  2». 

"  Contains  in  a  veiy  concise  form  the  whole  law  of  railways," — 7%e  TiTnes. 

"It  18  difficult  to  find  in  this  work  any  subject  in  connection  with  railways 
which  IS  not  dealt  with." — Law  Times. 

"Practitioners  who  require  a  comprehensive  treatise  on  railway  law  will  find  it 
indispensable." — Law  Journal 

Cockburn's  Law  of  Private  Railway  Sidings  and  Private 
Traders'  Traffic. — By  John  Henet  Cookbubn,  Esq.,  Solicitor, 
Author  of  "  The  Law  of  Coal,  Coal  Mining  and  the  Coal  Trade." 
Demy  8to.     1909.  7s.  Qd. 

Disney's  Law  of  Carriage  by  Railway,— Second  Edition.  By  Hknet 
W.  DiSN^EY,  Esq..  Ba^TiB^e^-at-Lnw.     Demy  8vo.     1909.  7s.  6<f. 

"  We  can  commend  it  to  all  students  of  this  branch  of  the  law." — Law  Notes. 

"A  very  interesting  and  useful  epitome  of  the  branch  of  law  to  wlii(di  it 
relAtes." —Solicitors^  Journal. 

"  Contains  much  uBeful  information,  and  can  be  cordially  recommended  to 
the  lawyer." — Low  Times. 

Powell's  Relation  of  Property  to  Tube  Railways,— By  Maubiob 
PowELi,,  Epq.,  Barrister-at-Law.     Demy  8vo.     190.3.         Net\s.6i. 

RATES    AND    RATING.  — Castle's    Law  and    Practice  of 

Rating.— Fourth  Edition.    By  Ebwaed  James  Castle,  Esq.,  one 

of  His  Majesty's  Counsel,  &o.     Royal  8to.     1903.  11.  5». 

"  A  compendious  treatise,  which  has  earned  the  goodwill  of  the  Profession  on 

account  of  its  conciseness,  its  lucidity,  and  its  accuracy." — Law  Times. 

Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Rating  of  Collieries, — For  the  use  of 
Colliery  Owners,  Viewers  and  Inspectors.  By  H.  B.  Hans 
Hamh/ton  and  Ukquhaet  A.  Eoeees,  Esqrs.,  Barristers- at-Law. 
Demy  8vo.     1902.  Net,  17s.  M. 

"  An  eminently  practical  work." — Law  Times. 

REAL  PROPERTY. — Carson's  Real  Property  Statutes,  com- 
prising, among  others,  the  Statutes  relating  to  Prescription,  Limita- 
tion of  Actions,  Married  Women' s  Property,  Payment  of  Debts  out 
of  Real  Estate,  Wills,  Judgments,  Conveyancing,  Settled  Land, 
Partition,  Trustees.  Bein  g  a  'Tenth  Edition  of  Shelf  ord'  s  Real  Property 
Statutes.  By  T.  H.  Caesow,  Esq.,  K.C.,  and  H.  B.  Bompab,  Esq., 
Barrister-at-Law.    Royal  8vo.     1902.  \l.  16«. 

"  Absolutely  indispensable  to  conveyancmg  and  equity  lawyers." 
"  The  labours  of  the  editor  and  assistant-editor  must  have  been  immense,  and 
the  congratulations  of  both  branches  of  the  profession  on  the  production  of  such 
a  useful  work,  so  skilfully  prepared,  are  earned  by  both  editors  and  publishers." 
— Law  Notes. 

*,*  All  standard  law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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REAL  PROPERTY— co»i!i««erf. 

De  Villier's  History  of  the  Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria.— Crown  8to.     1901.  3«.  6d. 

Digby's  History  of  the  Law  of  Real  Property.  Fifth  Edition. 
Demy  8vo.     1897.  12j.  6d. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land, — 
Second  Edition.  By  A.  E.  IRakdaix,  Esq.,  Barrister-at-Law,  Editor 
of  "  Leake  on  Contracts,"  &o.     Royal  8 vo.     1909.  20s. 

"The  aim  of  the  author  of  this  book  was  to  furnish  an  elementary  treatise  on 
real  property  law  with  accuracy  and  completeness,  and  not  to  compete  with 
existiug  and  more  elaborate  ^orks.  The  editor  has  pursued  the  same  course, 
and  as  thirty-five  years  have  passed  since  the  original  publication,  the  work  of 
revision  has  necessarily  been  no  easy  undertaking.  To  the  student  about  to 
embark  upon  a  course  of  real  prop^y  law  this  book  will  be  valuable,  for  the 
arrangement  of  the  subject  is  well  carried  out,  and  the  text  is  characterised  by  a 
lucidity  which  is  not  always  to  be  f  oimd  in  the  better  known  treatises." — Law 
Notes,  June,  1909. 

"  We  should  like  to  see  that  chapter  (Statute  of  Uses)  pinned  up  before  the 
gaze  of  every  law  student  for  at  least  one  week,  and  ttien  we  think  he  would 
have  a  sufficiently  comprehensive  idea  of  the  statute,  its  eSects  and  possibilities, 
for  the  remainder  of  his  natural  hf e.  .  .  .  The  work  is  a  first-class  addition 
to  the  existing  works  on  the  law  of  property  in  land." — Law  Student's  Journal,. 
June,  1909. 

Lightwood's  Treatise  on  Possession  of  Land  ;  with  a  chapter  on 
the  Real  Property  Limitation  Acts,  1833  and  1874. — By  John  M. 
LiOHTWOOD,  Esq.,  Bairister-at-Law.     Demy  8vo.     1894.  1,5*. 

Maclaurin's  Nature  and  Evidence  of  Title  to  Realty,  A  His- 
torical Sketch.  By  Riohaed  C.  MiOLAUEnr,  Esq.,  of  Lincoln's  Inn. 
Demy  8vo.     1901.  10s.  6d. 

Shelford's  Real  Property  Statutes, —  Vide  "  Caxaon." 

Smith's  Real  and  Personal  Property. — A  Compendium  of  the  Law 
of  Real  and  Personal  Property,  primarily  connected  with  Con- 
veyancing. Designed  as  a  Second  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Practitioners.  Sixth  Edition. 
By  the  Authoe  and  J.  Tbusteah,  LL.M.,  Barrister-at-Law.  2  vols. 
Demy  8to.    1884.  21.  2s. 

*'  A  book  which  he  (the  student)  may  read  over  and  over  again  with  profit  and 
pleasure.** — Law  TiTnes. 

Strahan.— r«fe  "  Property." 
REGISTERED    UAND.— Vide  "Land  Transfer"  and  "York- 
shire Registries." 
REGISTRATION.— Rogers.— ri<fe  "  Elections." 

Fox  and  Smith's  Registration  Cases.    (1886—1895.)    Royal  8vo. 

Galf,  net,  21.  10s. 

Smith's  (C.  Lacey)  Registration  Cases.  Vol.  I.  (1895—1905.) 
Royal  8to.  Oalf,  net,  21.  Us. 

*^*  Farts  sold  separately.    Prices  on  application. 

Smith's  (C,  Lacey)  Registration  Cases,  Vol.  IL,  Part  I.  (1906 — 
1907.)  Roy.  8to.  Net,  5s.  Part  II.  (1907—1908.)  Roy.  8to.  Met,  5*. 

REPORTS.— F«&  "English  Reports." 

REQUISITIONS  ON  TITUE.— Dickins,— Tiffc  "Convey- 
ancing." 

pgVERSIONS.— Farrer. —  Vide  "Vendors  and  Pui'chasers." 

RIVERS  POUCUTION.— Haworth's  Rivers  Pollution. — 
Second  Edition.  By  Cbasi^es  Josbpk  Hawobth,  Solioitor.  Roy. 
12mo.     1906.  N'et,  10s.  6d. 

ROMAN  LAVf. — Abdy  and  Walker's  Institutes  of  Justinian, 
Translated,  with  Notes,  by  J.  T.  Abdt,  LL.D.,  and  the  late  Bbtan 
Wai-kkb,  M.A.,  LL.D.    Crown  8vo.     1876.  16*. 

Abdy  and  Walker's  Commentaries  of  Gaius  and  Rules  of  Ulpian. 
"With  a  "Translation  and  Notes,  by  J.  T.  Abdy,  LL.D.  New  Edition 
by  Bbyab  Waikbh,  LL.D.     Crown  8vo.     1885.  16j. 

•  *  aU  >tat>dard  Lmo  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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ROMAN  l.A^A/—emtmue<i. 

Barham's  Students'  Text-Book  of  Roman  Law, — Second  Edition. 
By  C.  Nicolas  Baseau,  Esq.,  Barrister-at-Law.  Demy  12mo. 
1908.  3s.  6cl. 

"  A  collection  of  notes,  clearly  and  simply  expressed,  upon  the  principal  topics 
of  Boman  Law  as  they  are  stated  in  the  Ijostitntes  of  Gains  and  Justinian. 
Neatly  arranged,  and  forms  a  complete  outline  of  the  subject." — Law  Notes, 

Goodwin's  XII.  Tables. — By  Fbesbbiok  Goodwin,  LL.D.  London. 
Boyal  12mo.     1886.  3>.  6d. 

Grueber's  Lex  Aquilia. — ^The  Boman  Law  of  Damage  to  Property: 
being  a  Commentary  on  the  Title  of  the  Digest  "  Ad  Legem  Aqui- 
liam"  (ix.  2).  With  an  Introduction  to  the  Study  of  the  Corpus 
Juris  Civilis.  ByEEWrNGEUBBBE,Dr.  Jur.,M.A.  8vo.  1886.  10s.  6rf. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap; 
8to.     1881.  5». 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian,— Demy  8vo.     1881.  14». 

Monro's  Digest  of  Justinian. — Translated.  By  C.  H.  Moneo,  M.A. 
2  vols.     Koyal  8vo.     1904—1909.  Hach,  net,  12». 

'*  It  is  difficult  to  express  too  high  commendation  for  the  scholarly  rendering 
of  the  text.  When  the  labour  of  translation  of  the  digest  is  complete,  it  cannot 
fail  to  confer  a  benefit  on  all  who  desire  to  seek  the  fountain  of  the  law.  Nowhere 
is  there  collected  a  greater  maes  of  erudite  information,  of  clear  exposition  and 
logical  reasoning." — Law  Times. 

Moyle's  Imperatoris  lustiniani  Institutionum  LibrI  Quattuor. — 
Fourth  Edition.    Demy  8vo.     1903.  16*. 

Moyle's  Institutes  of  Justinian.  Translated  into  English. — Fourth 
Edition.     Demy  8vo.     1906.  6«. 

Poste's  Elements  of  Roman  Law. — By  Gains.  With  a  Translation 
and  Commentary.    Fourth  Edition.    Demy  8to.     1904.      Net,  16s. 

Roby's  Introduction  to  the  Stud)^  of  Justinian's  Digest,  con- 
taining an  account  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.    By  H.  J.  Kobt,  M.A.    Demy  8vo.     1886.     9s. 

Roby's  Justinian's  Digest, — Lib.  VII.,  Tit.  I.    De  Usufructu,  with 

a  Legal  and  Philological  Commentary.     By  H.  J.  Eobt,  M.A. 

Demy  Sto.     1884.  9«. 

Or  the  Two  Parte  complete  in  One  Volume.    Demy  8vo.  18s. 

Roby's  Roman  Private  Law  in  the  Times  of  Cicero  and  of  the 
Antonines.— ByH.J.KoBT,M.A.  2to1s.  DemySvo.  1902.  Mt,SOs. 

Sohm's  Institutes  of  Roman  Law. — Third  Edition.  Demy  8vo. 
1907.  Mt,  16s. 

Walker's  Selected  Titles  from  Justinian's  Digest.— Annotated  by 
the  late  Betait  Walkee,  M.A.,  LL.D. 

Part  I.  Mandati  vel  Contra.  Digest  xvn.  i.  Crown  8to.   1879.  6s. 

Part  III.    De  Condictionibus.      Digest   xn.   1    and   4 — 7,   and 

Digest  xin.  1 — 3.     Crown  8to.     1881.  6s. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus, 
Collected  and  annotated  by  BEyAN  Waikbe,  M.A.,  LL.D.  Crown 
8to.     1877.  6s. 

Whewell's  Grotius  de  Jure  Belli  et  Pacis,  with  the  Notes  of  Bar- 
beyrao  and  others  ;  accompanied  by  an  abridged  Translation  of  the 
Text,  by  W.  Whewbll,  D.D.     3  vols.    Demy  8vo.     1863.  12s. 

*,*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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RULING     CASES.— Campbell's     Ruling    Cases Arranged, 

Annotated,  and  Edited  by  Robeet  Campbell,  of  Lincoln's  Inn,  Esq., 
Barrister- at-Law,  Advocate  of  the  Scotch  Bar,  assisted  by  other 
Members  of  the  Bar.  With  American  Notes  by  IsviNa  Beowhb, 
formerly  Editor  of  the  American  Reports,  the  Hon.  Leonaed  A. 
Jones,  A.B.,  LL.B.  (Harv.),  with  Supplemental  Volume  to  1907  by 
Jambs  T.  Keen.  Royal  8to.  1894-1908.  Complete  in  27  Volumes. 
ffalf  vellum,  gilt  top.     Price  for  the  set,  net,  2GI. 

*,*  The  Volxunes  sold  separately,  net,  each  11.  5*. 

I. — Abandonment — Action, 
II. — Action— Amendment, 
III. — Ancient  Light— Banker, 


XIV, — Insurance— Interpretation. 

XV. — Judge— Landlord  and  Tenant. 

XVI. — Larceny — Mandate. 
XVII.— Manorial  Right— Mistake. 
XVIIi.— Mortgage— Negligence. 

XIX.— Negligetice- Partnership. 
XX.— Patent. 

XXi.— Payment — Purchase  for  Value 
without  Notice. 

XXII. — Quo  Warranto — Release. 

XXIII.— Relief— Sea. 

XXIV.— Search  Warrant — Telegraph. 

XXV.— Tenant— Wills. 
XXVI.— Table  of  Cases ;  Index. 


IV.~  Bankruptcy— Bill  of  Lading. 

v.— Bill  of  Sale— Conflict  of  Laws. 

VI.— Contract. 
VII. — Conversion — Counsel. 
Vill.— Criminal  Law — Deed. 

IX. — Defamation  —  Dramatic  and 
Musical  Copyright. 

X, — Easement — Estate. 

XI. — Estoppel— Execution. 

XII. — Executor — Indemnity. 
XIII, — Infant — Insurance. 

XXVII. — Supplementary  Volume,  bringing  the  Work  down  to  1907, 

THIS  SERIES  PRESENTS— 

'The  best  English  Decisions  (in  full), 
From  the  earlier  Reports  to  the  present  time. 
Grouped  under  topics  alphabetically  arranged. 
UNDER  EACH  TOPIC  IS  OIVEN— 

A  "  Rule  "  of  law  deduced  from  the  cases ; 
The  early  or  "  leading  "  case  (in  full) ; 
English  notes  abstracting  collateral  oases  ; 
American  notes. 
THE  OBJECT  OP  THE  SERIES  IS— 
To  state  legal  principles  clearly, 

Through  cases  of  accepted  authority, 
With  sufficient  annotation 

To  aid  the  application  of  these  principles 
to  any  given  state  of  facts. 
"The  Series  has  been  maintained  at  a  high  level  of  excellence," — 
The  Times. 

EXTEAOTS  FEOM  PeESS  NoTIOES. 

'*  A  Cyclopaedia  of  law  ....  moert  ably  executed,  learned,  accurate,  deaf, 
concise ;  but  perhaps  its  chief  merit  is  that  it  impresses  on  ua  what  the  practising 
English  lawyer  is  too  apt  to  forget- that  Bnglish  law  really  is  a  body  of  prin- 
ciples."— The  British  Review. 

"  One  of  the  most  ambitious,  and  one  of  the  most  generally  useful  legal  works 
which  the  present  century  has  produced."— Liieratere. 

"  A  perfect  storehouse  of  the  principles  established  and  illustrated  by  our 
case  law  and  that  of  the  United  States."— £<w  Times. 

**  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute 
the  high-water  mark  of  tiie  science  of  book-making."— Satordajr  Review. 

"  A  work  of  unusual  value  and  interest."— SoMdiors'  Journal. 

"The  English  Ruling  Cases  seem  generally  to  have  been  well  and  carefiolly 
chosen,  and  a  great  amount  of  work  has  been  expended.  .  .  .  Gfreat  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes." — Law  Quarterly  Review. 

Supplemental  Volume. 
"  Those  who  have  Included  in  their  library  Mr.  Campbell's  collection  of 
leading  cases  will  find  this  an  indispensable  addition  to  the  series,  for  it  contains 
all  the  new  matter— Bnglish  and  American— which  has  grown  up  round  the 
selected  authorities  since  the  issue  of  the  original  twenty-six  volumes."— iaw 
Journal,  August  Ist,  1908. 
"  *  All  standard  Loab  Works  are  kept  in  Stock,  in  law  ealf  and  other  tindingt. 
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SALES. — Blackburn  on  Sales,    A  Treatise  on  the  Effect  of  the- 

Coil  ti  act  of  Sale  on  the  Legal  lijghts  of  Property  and  PoRsession  in 

Oroode,  Wares,  and  Merchandise.      By  Lord  Blaozbuen.     2nd  Edit. 

By  J.  C.  Gteaham:.  Esq.,  Barristei-at-Law.  EoyalSvo.   18H6.     II.  U. 

%•  -4  new  Edition  is  in  preparation. 

SALVAGE. — Kennedy's  Treatise  on  the  Law  of  Civil  Salvage, 

By  The  Eight  Hon.  Lord  Justice  Kbnnbdt,  a  Lord  Justice  of 

Appeal.     Second  Edition.     By  A.  E.  Kennedy,  Esq.,  Barrister-at- 

Law.     Royal  8vo.     1907.  15*. 

"  The  "whole  subject  is  explained  in  the  present  work  in  a  manner  at  once- 
lucid  and  interesting."—  Solicitors'  Joumalj  June  8, 1907. 

SETTLED  LAND.— FSirfe  " Conyeyanoing "  and  "Forms." 

SHERIFF  LAW.— Mather's  Compendium  of  Sheriff  and  Exe- 
cution Law,  Second  Edition.  By  Philip  E.  Mathee,  SoKoitor  and 
Notary.     Royal  8vo.     1903.  II.  10*. 

**  We  think  that  this  book  mil  be  of  very  great  assistance  to  any  persona  wlio 
may  fill  the  positions  of  high  sheriif  and  under-sheriil  from  this  time  forth.  The 
whole  of  the  legal  profession  -will  derive  great  advantage  from  having  this- 
volume  to  consult." — Law  Times. 

SHIPPING.— Carver,— F«<fo  "  Carriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897, — By  Reginald- 
G.  Maesden,  Esq.,  Barrister-at-Law,  Author  of  "The  Law  of 
Collisions  at  Sea."     Royal  8to.     1899.  U.  10*. 

Temperley's  Merchant  Shipping  Acts, — By  Robeet  Tempeelbt, 
Esq.,  Barrister-at-Law.  Second  Edition,  comprising  the  Merchant 
Shipping  Acts,  1894  to  1907,  with  Notes,  and  an  Appendix  of  Orders 
in  Council,  Rules  and  Regrilations,  Official  Forms,  &o.  By  the 
AuTHOE  (now  a  Solicitor  of  the  Supreme  Court),  and  Htjbeet  Stuaei 
MooEE,  Esq.,  Barrister-at-Law,  assisted  hy  Alfeed  BuoKNiUi,  Esq., 
Barrister-at-Law.     Royal  8vo.     1907.  U.  10s. 

"  The  book  is  a  monument  of  industry,  careful  comparison,  and  exact 
knowledge,  and  nothing  has  been  spared  to  make  the  Acts  intelligible  to  all 
■willing  to  understand  them,  but  to  many  of  whom,  perhaps,  opportunity  for 
prolongpd  study  is  denied." — Law  Quarterly  Review^  January,  1908. 

SIERRA    LEONE.— Rules  of  the   Supreme  Court  of  the 

Colony  of  Sierra  Leone.    Royal  8vo.     190b.  Net,  3*.  6rf. 

Ordinances  of  the  Colony  of  Sierra  Leone. — Vol.  I.     1811 — 1899. 

Royal  8vo.     1908.  Net,  2*.  6rf. 

SLANDER.— Odgers.—  rKfe  "  Libel  and  Slander." 

SMALL  HOLDINGS.— Aggs'  Small  Holdings  and  Allot- 
ments Act,  1907.  With  Explanatory  Introduction  and  Notes. — 
By  W.  Hanbdet  Aqqs,  Esq.,  Barrister-at-Law.  1908.  Net,  1*.  %d. 
Johnson's  Small  Holdings  and  Allotments, — Second  Edition. 
By  Geoeqb  Aethue  Johnson,  Esq.,  Barrister-at-Law.  Royal  8to. 
1909.  Net,  16*. 

Spencer's  Small  Holdings  and  Allotments  Act,  1908,  With 
Explanatory  Notes.  Also  Circular  Letters  and  Rules  and  Regula- 
tions of  the  Board  of  Agriculture  and  Fisheries,  and  Treasury 
Minutes,  and  Forms  for  use  under  the  Act.  By  A.  J.  Spencer,  Esq.^ 
Barrister-at-Law,  Author  of  "Agricultural  Holdings  Acts,  &o." 
Demy  8vo.     1909.  7*.  6rf. 

SOLICITORS.  — Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature,  With  an  Appendix  of  Statutes 
and  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Appoint- 
ments open  to  Solicitors,  and  the  Right  to  Admission  to  the  Colonies, 
to  which  is  added  an  Appendix  of  Precedents.  Third  Edition.  By 
A.  CoEDBET,  Esq.,  Barrister-at-Law.  Demy  8vo.  1899.  \l.  1*. 
"  The  leading  authority  on  the  law  relating  to  solicitors." — Law  Jounmal. 
"  A  complete  compendium  of  the  law." — Law  Timpj*. 
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SPECIFIC    PERFORMANCE.— Fry's   Treatise    on    the 

Specific    Performance  of  Contracts,    By  the  Right  Hon.  Sir 

Edwaed  Fet.     Fourth  Edition.    By  W.  D.  Rawuns,  Esq.,  K.O. 

Royal  8vo.     1903.  U.  16«. 

"  The  leadingr  authority  on  its  subject." — Lav:  Jovmal. 
"Mr.  Bawlins  has  acquitted  himself  of  his  responsible  task  with  signal 
ability."— ioMi  Times. 

STAMP  LAVfS. — Highmore's  Stamp  Laws. — Being  the  Stamp 
Acts  of  1891  :  with  the  Acts  amending  and  extending  the  same, 
including  the  Finance  Act,  1902,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases ;  also  an 
Introduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  Edition.  By  Sir  Nathaniel 
Joseph  Hiohmobe,  Assistant-Solicitor  of  the  Liland  Revenue.  Demy 
8vo.    1902.  10*.  64. 

"  The  recognized  work  on  the  subject." — Law  Quarterly  Sevifftv. 

"This  edition,  like  the  former  one,  will  be  found  of  the  greatest  use  by 
solicitors,  officers  of  companies,  and  men  of  business." — Law  Journal. 

"  A  very  comprehensive  volume,  fulfilling  every  requirement." — Justice  of 
the  Peace. 

"  Mr.  Highmore's  *  Stamp  Laws'  leaves  nothing  undone." — The  Civilian. 

STATUTES)  and  vide  "  Acts  of  Parliament." 

Chitty's    Statutes. — The    Statutes   of    Practical    Utility,   from    the 

earnest  times  to  1894,  with  Supplemental  Volumes  to  1907  inclusive. 

Arranged  in  Alphabetical  and  Chronological  Order;  with  Notes  and 

Indexes.     Fifth  Edition.     By  J.  M.  Lbit,  Esq.,  Barrister-at-Law. 

Royal  8vo.     15  Volumes.     1894-1907.  172.  17». 

Supplementary  Volume,  1895  to  1901,  Inclusive.     Consolidated 

with  Index.    May  be  had  separately.  21.  2s. 

Supplementary  Volume,1902  to  1907,  Inclusive.    With  Index. 

May  be  had  separately.  21.  2s. 

"To  those  who  already    possess  *  Chitty's   Statutes'  this   new   volume  is 

indispensable." — Law  Notes. 

Annual  Supplement  for  1908.  15s. 

Annual  Supplements,   Separately:— 1895,  d«.   1896,10s.    1897,5s. 

1898,  7s.  6d.    1899,  7s.  6«?.    1900,  7s.  6rf.    1901,  7s.  6a!.     1902,  7s.  6rf. 

1903,  7s.  6d.    1904,  7«.  6d.    1906,  7s.  6d.    1906,  7s.  Sd.    1907, 10s.  6d. 

"It  is  a  book  which  no  public  library  should  be  withont." — 
Spectator. 

"A  work  of  permanent  value  to  the  practising  lawyer." — Solicitors' 
Jowrnal. 

"  Indispensable  in  the  library  of  every  lawyer." — Saturday/  Review. 

"To  all  concerned  with  the  laws  of  England,  Chitty's  Statutes  ol 
Practical  Utility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  they  are  an  absolute  necessity." — Late  Times. 

"The  lawyer's  Bible  is  the  'Statutes  of  Practical  Utility' — that 
they  are  his  working  tools,  even  more  than  accredited  text-books  or 
■  authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  '  Statutes  of  Practical  Utility '  at  his  elbow  on  the 
bench  he  was  apprehensive  of  no  difficulties  which  might  arise." — 
The  Times. 
STATUTE  LAVt^. — Wiiberforce  on  Statute  Law,  The  Principles 
which  govern  the  Construction  and  Operation  of  Statutes.  By  E. 
'WHiBEEFOBOE,  Esq.,  a  Master  of  the  Supreme  Court.     1881.        18». 
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STOCK  EXCHANGE. — Schwabe  and  Branson's  Treatise 
on  the  Laws  of  the  Stock  Exchange. — By  "Walteb  S.  Sohwabk 
and  Or.  A.  H.  Beanson,  Esqrs.,  Barriaters-at-Law.  Demy  8to. 
1905.  12s.  6d. 

"  This  book  ffives  a  dear  and  comprehensive  account  of  the  constitution  of 
the  London  Stock  Exchange  and  of  the  nature  of  Stock  Exchange  transactions, 
as  well  as  of  the  legal  rules  applicable  in  respect  thereof." — Law  Quarterly  Beview. 

**  A  clear  and  practical  account  of  the  method  in  which  the  business  of  the 
Stock  Exchange  is  conducted,  and  of  the  law  relating  thereto."— Zaw  Times, 

"  The  best  guide  we  know  to  the  nature  of  Stock  Exchange  transactions." — 
The  Spectator. 

"  That  the  treatise  will  be  acceptable  to  lawyers  and  laymen  alike  we  have  no 
doubt.  We  have  satisfied  ourselves  that  the  legal  portion  is  a  sound,  and  in  all 
respects  satisfactory,  piece  of  work." — Law  Journal. 

SUCCESSION. — Holdsworth  and  Vickers  Law  of  Succes- 
sion, Testamentary  and  Intestate.    DemySvo.     1899.         lOs.Gd. 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practiceof 
Summary  Convictions  under  the  Summary  Jurisdiction  Acts, 
1848 — 1899i  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Respon-sibility  of  Convicting 
IWagistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms,— Eighth  Edition.  By  W.  H. 
Mackamaha,  Esq.,  a  Master  of  the  Supreme  Court,  and  Eajiph 
Netille,  Esq.,  Barrieter-at-Xjaw.     Demy  8vo.     1904.  11.  ^«. 

TAXPAYERS'  GUIDES,— Vide  "House,"  "Income,"  and 
"Land  Tax." 

THEATRES  AND  MUSIC  HALLS.— Geary's  Law  of 
Theatres  and  Music  Hal  ls,including  Contracts  and  Precedents 
of  Contracts. — By  W.  N.  M.  ftEAET,  J.P.  "With  .Historical  Introduc- 
tion.   By  Jambs  WmuAMO,  Esq.,  Barrister-at-Law.    8vo.    1885.    6j. 

TITUE.— Jackson  and  Gosset. —  r»(fo  "  Investigation  of  Title." 

TORTS. — Addison  on  Torts, — A  Treatise  on  the  Law  of  Torts  ;  or 
Wrongs  and  their  Remedies.  Eighth  Edition.  By  William  Edwaed 
GoKDON,  Esq.,  and  Wai/tee  Hussey  G-eifeith,  Esq.,  Barristers-at- 
Law.    Royal  8vo.     1906.  11.  IS*. 

*f  As  a  practical  goide  to  the  statutory  and  case  law  of  torts  the  present 
edition  will  be  found  very  reliable  and  complete." — Solicitors*  Journal. 

"  *  Addison  on  Torts  *  is  essentially  the  practitioner's  text-book.  The  learned 
editors  have  done  their  work  exceedingly  welt,  and  the  eighth  edition  of 
*  Addison'  will  no  doubt  enjoy  the  favour  of  the  legal  profession  in  as  high  a 
degree  as  any  of  its  predecessors." — Law  Journal. 

"The  eighth  edition  is  the  most  important  that  has  been  issued  of  late  years, 
mainly  because  it  supplies  a  want  that  has  been  widely  felt  in  regard  to  negli- 
gence and  illegal  distress.  Chapter  I.  has  been  entirely  recast,  and  numerous 
changes  will  be  found  throughout  the  text.  It  is  bat  natural  that  this  edition 
should  be  larger  than  its  predecessors,  but  this  increase  is  fully  justified  in  every 
way." — Law  Times. 

BIgelow's    Law    of   Torts. — By    Melttllb    M.    BiaELOw,    Ph.D. 

Harvard.     Third  Edition.     Demy  8vo.     1908.  I2s.  U. 

Kenny's  Selection  of  Cases  Illustrative  of  the  English  Law  of 

Torts. — By  C.  S.  Kbnnt,  LL.D.,  Barrister-at-Law.    Demy  8vo. 

1904.  Net,  12a.  &d. 
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TO  RTS — contimied. 

Pollock's  Law  of  Torts  i  a  Treatise  on  the  Prinoiples  of  Obligations 
arising  from  Civil  "Wrongs  in  the  Common  Law.  Eighth  Edition. 
By  Sir  Feedeeiok  Poixooe,  Bart.,  Barrister-at-Law.  Author  of 
"Prinoiples  of  Contract,"  "  A  Digest  of  the  Law  of  Partnership," 
&o.     Demy  8vo.     1908.  11.  5s. 

"  Concise,  logically  arranged,  and  accurate." — Law  Times. 

"Incomparably  the  beat  work  that  has  been  written  on  the  subject." — 
Literature. 

"A  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on 
*  Contracts.*  Unlike  so  many  law-books,  esrpecially  on  this  aubject,  it  is  no  mere 
digest  of  cases,  but  bears  tht^  impress  of  thfi  mind  of  the  writer  from  beginning 
to  end." — Law  Jowmal. 

RadclifFe  and  Miles'  Cases  Illustrating  the  Principles  of  the 
Law  of  Torts. — By  Feancis  R.  Y.  Eadoltpfe,  Esq.,  K.C.,  and 
J.C.MiLES, Esq.,Barri8ter-at-Law.  DemySvo.  1904.  Net, Via. ^A. 
TRADE  MARKS. — Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters  eonneoted  therewith,  inoluding  a 
chapter  on  GroodwiU ;  the  Patents,  Designs  and  Trade  Marks  Acts, 
1883-8, \and  the  Trade  Marks  Rules  and  Instructions  thereunder; 
with  Forms  and  Precedents;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments ;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  Lewis  Botd  Sebastian,  Esq.,  Barrister-at-Law. 
Fourth  Edition.  By  the  Author  and  Habbt  Baisd  HEumNa,  Esq., 
Barrister-at-Law.    Royal  8vo.     1899.  U.  10s. 

*»"'  A  new  EAition  is  in  preparation. 

"  Stands  alone  as  an  authority  upon  the  law  of  trade-marks  and  their  regis- 
tration."— Law  Jowmal. 

"  It  is  rarely  we  come  across  a  law  book  which  embodies  the  results  of  years 
of  careful  investigation  and  practical  experience  in  a  branch  of  law,  or  that 
can  be  unhesit"*'  ingly  appealed  to  as  a  standard  authority.  This  is  what  can  be 
said  of  Mr.  Sebiuitian^s  book." — Solimtore*  Journal. 

Sebastian's  Law  of  Trade  Mark  Registration  under  the  Trade 
Marks  Act,  1905. — By  Lewis  Botd  Sebastian,  Esq.,  Barrister- 
at-Law.    Royal  Svo.     1906.  7s.  6d. 

"  Mr.  Sebastian  has  VTritten  a  brief,  though  instructive,  Inti'oduction  to  the 
Act  of  1905,  which  has  consolidated  and  amended  the  law  relating  to  the  Begis- 
tration  of  Trade  Marks,  and  his  notes  are  clear  and  adequate." — Law  Jowmal. 

Sebastian's  Digest  of  Cases  of    Trade    Mark,  Trade   Name, 

Trade  Secret,  Goodwill,  &c,,  decided  in  the  Com'ts  of  the  United 

Kingdom,  India,  the  Colonies,  and  the  United  States  of  America. 

By  Lewis  Botd  Sebashan,  Esq.,  Barrister-at-Law.  8to.  1879.    U.  Is. 

"  Will  be  of  very  great  value  to  all  practitionei-.s  who  have  to  advise  on  matters 
connected  with  trade  maxlsB."—8olicitorei'  Jowmal. 

TRADE    UNIONS.  — Assinder's    Legal    Position    of   Trade 

Unions.      By  Gr.   F.   Assindeb,   Esq.,   Barrister-at-Law.      Demy 

12mo.     1905.  Net,  Is.  6d. 

"  In  this  little  work  Mr.  Assinder  has  with  great  clearness  and  ability  sketched 

the  legal  position  of  trade  unions." — Law  Journal. 

Draper's  Trade  Unions  and  the  Law,— By  Waewiok  H.  Deapee, 
Esq.,  Barrister-at-Law.     Demy  8to.     1906.  Wet,  6d. 

Pennant's  Trade  Unions  and  the  Law. — By  D.  F.  Pennant,  Esq., 

Barrister-at-Law.     Royal  12mo.     1905.  hs. 
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TRAMWAYS.— Robertson's  Law  of  Tramways  and  Light  Rail- 
ways in  Great  Britain  (3rd  Edition  of  Sutton's  "  Tramway  Acts 
of  tile  United  Kingdom"):  comprising  the  Statutes  relating  to  Tram- 
ways and  Light  Railways  in  England  and  Scotiand,  with  full 
Notes ;  the  Tramways  and  Light  Railways  Rules ;  the  Regulations, 
By-Laws  and  Memoranda  issued  by  the  Board  of  Trade;  the 
Standing  Orders  of  Parliament ;  the  General  Orders  under  the 
Private  Legislation  Procedure  (Scotland)  Act,  1899 ;  and  Disser- 
tations on  Locus  Standi  and  Rating.  By  G.  Stuaet  Robebtson, 
M.A.,  Esq.,  Barrister-at-Law.     Royal  8vo.     1903.  11.  6«. 

TRANSVAAL..— Transvaal  Proclamations,  1900—1902.  Re- 
vised.    1904.     8vo.  11.  5s. 

TRUSTEES  (Corporate).— Allen's  Law  of  Corporate  Exe- 
cutors and  Trustees.  By  Eenest  Exno  Allen,  Esq.,  Barrister- 
at-Law.     Demy  8vo.     1906.  6«. 

TRUSTS  AND  TRUSTEES.— Ellis' Trustee  Acts,  inoludiog 
a  Guide  for  Trustees  to  Investments.  Sixth  Edition.  By  L.  W. 
Bybnb,  Esq.,  Barrister-at-Law.     Roy.  12mo.     1903.  6». 

Godefroi's  Law  Relating  to  Trusts  and  Trustees,— By  the  late 
Heney  Godefeoi,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  Third 
Edition.  By  Whitiioee  L.  Riohaeds  and  James  I.  Stielino,  Esqrs., 
Barristers-at-Law.     Royal  8vo.     1907.  11.  18s. 

'_'  There  is  the  game  serupuloua  attention  to  every  detail  of  trustees' rights  and 
duties,  the  same  critical  analysis  of  all  the  nuances  of  trustB  and  other  equitahle 
interests,  the  same  careful  comparison  of  all  the  decisions — sometimes  apparently 
eoDflictin^on  the  different  branches  of  this  complicated  subject,  -which  made 
previous  editions  so  useful  even  to  the  expert."— iaw  Journal. 

UNITED  STATES.— Stimson's  Law  of  the  Federal  and  State 
Constitutions  of  the  United  States.  ByEEEDEEio  JesiipStimson, 
Esq.,  Author  of  "American  Statute  Law."     1908.  Net,  15s. 

USAGES  OF  TRADE.— Aske.—  Fj<?«" Custom." 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and 

Purchasers,— A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Henet  Daet,  Esq. 
Seventh  Edition.  By  Bbbjamdi  L.  Cheeet,  one  of  the  Editors  of 
"  Prideaux's  Precedents  in  Conveyancing,"  G.  E.  Tteeell,  Aethxte 
DioKBONand  IsAAo  Maebhall,  assisted  by  L.  H.  Elphinstone,  Esqrs., 
Barristers-at-Law.     2  vols.    Royal  8vo.     1906.  3^.  15». 

"  There  are  traces  throughout  the  book  of  an  unstinted  expenditure  of  skill 
and  labour  in  the  preparation  of  this  edition  which  will  maintfun  the  position  of 
the  book  elb  the  foremost  authority." — Law  Quarterly/  Review. 

"  The  work  remains  a  great  conveyancing  classic." — Law  Journal. 

"  To  the  young  and  to  the  staid  practitioner  having  any  pretensions  to  con- 
veyancing work,  we  tmhesitatingly  say,  Procure  a  copy  at  once." — Lout  Studenta* 
Joy/mal. 

"  This  work  is  a  classic,  and  quite  beyond  our  criticism." — Law  Notes. 

Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  &c,;  with  exhaustive  Footnotes,  Introductory 
Chapters,  and  Appendices. — Second  Edition.  By  Eeeeeeick  Edwaed 
Eaeeee  and  Thomas  Pakenham  Law,  Esqrs.,  Barristers-at-Law. 
Royal  8vo.     1909.  16s. 

"  Mr.  Farrer  has  written  a  rar«  thing— a  new  book  which  will  be  of  real  value 
in  a  conveyancer's  library." — Law  Jourrtal. 

"  The  notes  are  essentially  practical."- iaw  Times, 

Turner's  Duties  of  Solicitorto  Client  as  to  Sales,  Purchases,  and 

Mortgages  of  Land.- — Second  Edition.     By  W.   L.  Haoon,  Esq., 

Barrister-at-Law.    Demy  Svo.     1893.  10s.  6d. 

Webster's  Law  Relating  to  Particulars  and  Conditions  of  Sale 

on  a  Sale  of  Land,— Third  Edition.     By  W.  P.  Webstee,  Esq., 

Barrister-at-Law.     Roy.  Svo.     1907.  U.  5s. 

"  Conveyancers  will  assuredly  find  this  volume  of  much  value."— ioMi  Times. 
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AVAR,  DECLARATION  OF. -Owen's  Declaration  of  War.- 
A  Survey  of  the  Poaitiou  of  BeUigerentB  and  NeatraU,  arith  relative 
considerations  of  Shipping  and  Marine  Insurance  durinsr  War  By 
UouoLAsOvraw,  Esq.,  Barrister-at-Law.  Demy  8vo  l(i89  Hi/ 
Owen's  Maritime  Warfare  and  Merchant  Shipping, -A  Sumnianl 
of  the  Rights  of  Capture  at  Sea.  By  DouoLAa  Owen  Esq  Bar- 
rister-at-Law.    Demy  8vo.     1898.  Jf^^  2» 

VAAR   ON    UAND.— Holland's   Laws  of  War  on    Land  — Bv 

T.  E.  HoiiAOT),  Esq.,  K.C.     Demy  8vo.     1908.  mt,  6s. 

^^^"^^^ — Bartley's  Metropolis  Water  Act,  1902.— By  Doxjqlas 
C.  Babtlet,  Esq.,  Barrister-at-Law,  Author  of  "Adulteration  of 
Food."     Royal  12mo.     1903.  e,_ 

WEIGHTS  AND  MEASURES.-Bousfield's  Weights  and 
Measures  Acts,  1878  to  1904.  With  the  Board  of  Tride  Ke<>Ti- 
lations  and  other  Statutes  relating  thereto.  By  W.  Ebic  Boua- 
piELD,  Esq.,  Barrister-at-Law,  with  a  Preface  by  W.  R.  Bousfield 
Esq.,  K.C.     Demy  8vo.     1907.  6»'. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills  — 
Seventh  Edition.  By  H.  S.  Theobauj,  Esq.,  one  of  His  Maiesty's 
Counsel.     Royal  8vo.     1908.  lY  l'gj_ 

"  Indispensable  to  the  conveyancing  practitioner."— £aw  Times. 

"  Ctompreheusive  thougli  easy  to  uae,  and  we  advise  all  conveyaneera  to  set  a 
copy  of  It  without  loss  of  time."— £<no  Journal.  b     » 

••  Of  great  ability  and  value.  It  bears  on  eveiy  page  traoeo  of  care  and  sound 
judgment." — SoliciUirs^  Journal. 

Weaver's  Precedents  of  Wills.— A  Collection  of  Concise  Precedents 
of  Wills,  with  Introduction  and  Notes.  Second  Edition.  By 
Ghables  Wkavbe,  B. A.,  Solicitor.     Demy  8vo.     1904.  5s, 

"  The  notes,  Uke  the  forms,  are  clear  and,  so  far  as  we  have  tested  them,  accu- 
rate .  .  .  oannoi  fail  to  be  of  service  to  the  young  practitioner."    Law  Times. 

'MTINDING  UP.— Palmer's.— Fi(i«  "  Company  Law." 

V\AORKIVIEN'S     COMPENSATION Knowles'  Law  Re- 
lating to  Compensation  for  Injuries  to  Workmen. — Being  an 
Exposition  of  the  Workmen's  Compensation  Act,  1906,  and  of  the 
Case  Law  relevant  thereto.     Second  Edition.     By  C.  M.  KnowiiES 
Esq.,  Barrister-at-Law.     Demy  8vo.     1907.  Met   8«. 

"  There  is  an  excellent  introduction,  and  the  various  sections  of  the  Act  are 
fully  annotated.  The  book  is  a  timely  one,  and  should  be  appreciated  by  both 
branches  of  the  legal  profession." — Law  Times. 

*'  Mr.  Knowles  has  produced  an  able  commentary  on  the  Act." — Law  Journal. 

"The  subject  is  treated  in  a  satisfactory  way." — Solicitors'  Journal. 

Lawes'  Law  of  Compensation  for  Industrial  Diseases. — ^Being 
an  Annotation  of  Section  8  of  the  Workmen's  Compensation  Act, 
1906,  with  Chapters  upon  the  Powers  and  Duties  of  Certifying 
Surgeons  and  Medical  Referees  :  and  the  Rules,  Regulations  and 
Forms  relevant  thereto ;  and  including  a  Special  Treatise  upon  every 
Disease  to  which  the  Act  now  applies,  together  with  the  Special 
Rules  or  Regulations  made  under  the  Factory  and  Workshop  Acts 
for  the  Prevention  of  such  Diseases.  By  Edwaed  Thoeniojt  Hili 
Lawzs,  Esq.,  Banister-at-Law.    Demy  Svo.     1909.  7s.  6d. 

Robertson  and  Glegg's  Digest  of  Cases  under  the  Workmen's 
Compensation  Acts.     Royal  8vo.     1902.  Net,  10s. 

WRONGS.— Addison.  Bigelow,  Kenny,  Pollock,  Radcllffe  and 
Miles.— Firfe"  Torts." 

YORKSHIRE  REGISTRIES Haworth's  Yorkshire  Regis- 
tries Acts,  1884  and  1885. — With  Forms,  Rules  and  Practical 
Notes  on  the  Registration  of  Documents.  By  Chasles  J.  Hawobxh, 
Solicitor.    Royal  12mo.     1907.  Net,  5s. 
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STEVENS  AND  SONS,  Ld..  119  &  120,  CHANCERY  LANE,  LONDON. 


THE 

LAW  QUARTERLY  REVIEW. 

EDITED  BT 

Sir  FREDERICK  POLLOCK,   Bart.,  M.A.,  LL.D., 

Corpus  Professor  of  Jurisprudence  in  the  University  of  Oxford, 
late  Professor  of  Common  Law  in  the  Inns  of  Court. 

Vols.  I.  to  XXIV.;  with  GENERAL  INDICES  to  Vols.  I.  to  XX. 
Royal  8vo.    1885—1908.    Price,  each,  12s.,  cloth  lettered. 


\*  Annual  Subscription,  net  12s.   6d.,  postage  free. 
Single  numbers,  5s.  each. 


The  objects  of  the  Review  include — 

The  discussion  of  current  decisions  of  importance  in  the  Courts  of  this 
country,  and  (so  far  as  practicable)  of  the  Colonies,  the  United  States, 
British  India,  and  other  British  Possessions  where  the  Common  Law  is 
administered. 

The  consideration  of  topics  of  proposed  legislation  before  Pai-liament. 

The  treatment  of  questions  of  immediate  political  and  social  interest  in 
their  legal  aspect. 

Inquiries  into  the  history  and  antiquities  of  our  own  and  other  systems 
of  law;  and  legal  institutions. 

Endeavour  is  also  made  to  take  account  of  the  legal  science  and  legisla- 
tion of  Continental  States  in  so  far  as  they  bear  on  general  jurisprudence, 
or  may  throw  light  by  comparison  upon  problems  of  English  or  American 
legislation. 

The  current  legal  literature  of  our  own  country  receives  careful  atten- 
tion; and  works  of  serious  importance,  both  English  and  foreign,  are 
occasionally  discussed  at  length. 


"The  '  Law  Quarterly  '  (January,  1909)  is  well  packed  with  learned  dissertations 
as  well  as  with  Notes  and  Reviews  which  may  be  considered  the  lighter  side  of  the 
issue.  Legal  experts  may  always  count  on  finding  some  article  on  their  special 
subject — more  <j;eneral  readers  will  find  an  article  by  the  Editor  on '  Government  by 
Committees  in  England.'  " — Saturday  Review,  January  30,  1909. 


STEVENS  &  SONS,  Ltd.,  119  &  120.  Chancery  Lane,  London. 


The  Law  Journal  Reports. 

Edited  by  JOHN  MEWS,  Esq.,  Barrister-at-Law. 

"All  reports  made  by  gentlemen  of  the  Bar,  and  published  on 
their  responsibility,  are  equally  regular.  There  is  no  superiority 
in  the  reports  of  the  Council  of  Law  Reporting.  Counsel  are  as 
much  entitled  to  cite  the  one  as  the  other." 

The  Masteb  of  the  Eolls.     Times  L.  S,,  May  21,  1887. 


Extract  from  Preface  to  "  Benjamin  on  Sales,"  bth  Edition,  1906. 
"  The  Editors  wish  to  bear  testimony  to  the  sustained  excellence  of  the  Law  Journal 
Keports,  which  they  have  consulted  in  all  oases  of  difficulty,  and  upon  which  alone  in 
some  instances  the  statement  of  a  case  has  been  based.  These  Reports  have  been 
especially  valuable  in  disclosing  the  distinction  between  similar  cases,  or  the  particular 
ground  on  which  a  decision  was  rested — matters  which  have  been  much  facilitated  by 
the  practice  of  setting  out  the  pleadings  at  length.  Reference  to  these  Reports  has 
not  nnfrequently  been  the  means  of  clearing  up  obscurities  which  the  other  Reports 
had  failed  to  dispel." 

Advantages  of  Subscribing  to  these  Reports : 
RefePBncesm 

References  to  these  Repoetb  are  to  be  found  in  the  principal  Law  Text  Books. 

Simplicity  of  Arrangementm 

There  is  only  One  Volume  in  the  year  for  each  Division  of  the  Courts.  Tlie 
Law  Jottenai.  Repobtb  and  Statutes  for  each  year  may  be  conveniently  bound  in 
three  vols.    The  system  of  citation  has  not  been  materially  altered  for  79  years. 

Early  Publicationm 

Under  the  New  Management  all  important  Cases  are  reported  promptly. 

Revision  by  Judges. 

Nearly  all  the  Judges  revise  the  reports  of  their  judgments. 

Digestm 

Mews'  Annuai  Diobst  of  aU  Reported  Decisions  of  the  Superior  Courts  (issue<'l 
Quarterly,  price  I7s.)  is  supplied  to  Subscribers  at  the  reduced  rate 

of  6s.  per  annum. 
Moderate  Priccm 

■Annual  Subscription,  with  the  Stattjtes  (ojEBoially  printed  by  the  King's  Printers) , 
is  only  £3  :  ^S.  per  annum  ;   or  bound  in  3  vols.,  half-ualf,  £3  :  I9s. 

Thin  Paper  Edition. 

Forming  One  handy  Volume  per  annum,  £3  !  4s.,  or  in  half -calf, 
£3  :  9s.,  or  without  the  Statutes,  £3,  bound  in  half-calf,  £3  :  5s. 

Weekly  Newspaper. 

Subscribers  have  the  additional  advantage  of  obtaining,  for  a  further  Subscrip- 
tion of  £  I  per  annum,  the  Law  JotmNAL  Newspapee. 


*  *  Remitta?ices  to  be  made  payable  to  Stevens  and  Sons,  Limited. 

Publishing  Office:  119  &  120,  Chancery  Lane,  London. 


PREPARING  FOR  PUBLICATION. 


Blackburn  on  Sales. — A  Treatise  on  the  Effect  of  the  Contract  of  Sale 
on  the  Legal  Kights  of  Property  and  Possession  in  Goods,  Wares, 
and  Merchandise.  By  Lobd  Blaokbubn.  Third  Edition.  By 
WiLUAM  NoEMAN  RAEBumr,  Esq.,  Barrister-at-Law. 

{In  preparation.) 

Browne  and  Theobald's  Law  of  Railway  Companies, — ^Fourth 
Edition.    By  J.  H.  Balfotje  Bbowne,  Esq.,  K.C.     {In preparation.) 

Burge's  Colonial  Law.  Commentaries  on  Colonial  and  Foreign 
Laws  generally  and  In  their  Conflict  with  each  other. — ^A 
new  Edition.  By  A.  Wood  B.BiraON,  Esq.,  Puisne  Judge,  Ceylon, 
and  G.  G.  Phili.im:ore,  Esq.,  Barrister-at-Law.  In  5  vols.  Royal 
8yo.  {Vol.  III.  in  the  press.) 

*,*  Full  prospectm  sent  on  application. 

Carver's  Treatise  on  the  Law  relating  to  the  Carriage  of  Goods 
by  Sea. — By  Thomas  GiiaEEi  Caevee,  Esq.,  K.C.  Eifth  Edition. 
By  RoEEET  Aldeeson  Weiqht,  Esq.,  Barrister-at-Law. 

{In  the  press  ^ 

English  Reports. — A  complete  Re-issue  of  all  the  Decisions  prior  to  186q 
in  about  ISO  Volumes.  Sixth  Series.  King's  Bench  and  Queen's 
Bench.  {Now  publishing.) 

%*  Full  prospectus  on  application. 

Fuller's  Law  relating  to  Friendly  Societies, — ^Third  Edition.  By 
Eeank  Baden  Euli.ee,  Esq.,  Barrister-at-Law.         {In preparation.) 

Lowndes'  Law  of  General  Average. — English  and  Eoreign.  By 
RioHAEO  Lowndes,  Esq.,  Average  Adjuster,  Author  of  "The  Law 
of  Marine  Insurance,"  &o.  Fifth  Edition.  By  Edwakd  Loots 
DE  Haet,  Esq.,  Barrister-at-Law,  and  G.  R.  Rudodp,  Esq.,  Average 
Adjuster.  {In  preparation.) 

Lush's  Law  of  Husband  and  Wife, — Third  Edition.  By  W.  HnssET 
GEipnTH,  Esq.,  Barrister-at-Law.  {In preparation.) 

Marsden's  Treatise  on  the  Law  of  Collisions  at  Sea. — By  Reoinald 
G.  Maesden,  Esq.,  Barrister-at-Law.  Sixth  Edition.  By  E.  S. 
RosooE,  Esq.,  Barrister-at-Law,  Registrar,  Admiralty  Court. 

Cln  preparation. ) 

Palmer's  Company  Precedents. — Part  I.  General  Forms.  Tenth 
Edition.  By  Sir  Feanois  BEATjroEi  Palmee,  Bencher  of  the  Inner 
Temple.  {In  preparation.) 

Palmer's  Company  Precedents.— Part  II.  Winding-up  Forms  and 
Practice. — Tenth  Edition.  By  Sir  Feanois  Beatotoet  Palmee, 
Bencher  of  the  Inner  Temple.  {In  preparation.) 

Prideaux's  Precedents  in  Conveyancing,  incorporating  Wolsten- 
holme's  Forms  and  Precedents. — 'rwentieth  Edition.  By  Benjamin 
Lennaed  Cheeey  and  Reginald  Beddinoton,  Esqrs.,  Barristers-at- 
Law.  {In  preparation.) 

Randall's  Leading  Cases  in  Equity. — By  A.  E.  Randall,  Esq., 
Barrister-at-Law,  Editor  of  "Leake's  Law  of  Property  in  Land," 
&o.  {In  preparation.) 

Rogers'  Law  of  Registration. — Seventeenth  Edition.  By  Matjeioe 
Powell,  Esq.,  Barrister-at-Law.  {Neark/  ready.) 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Seventh  Edition. 
By  William  F.  Geaies  and  L.  W.  Keeshaw,  Esqrs.,  Barristers-at- 
Law.  {In  the  press.) 

Sebastian's  Law  of  Trade  Marks. — By  Lewis  Botd  Sebastian,  Esq., 
Barrister-at-Law.     Fifth  Edition.  {In  preparation.) 

STEVENS  AND  SONiS,  Ld.,  119  &  120,  CHANOEKY  LANJfi,  LONUUJN^ 


■^      STEVENS  AMD  SPyS,  LIMITED,  119  &  120,  CHANCERY  LAJTE,  LONDOK.      ' 

Palmer's    Company  Law.  —  A  Pra^ical   Handbook  fori 

Lawyers  and  Business  Men.  With  an  Appendix  containing  the  Companies  (Consoli- 
dation) Act,  1908,  and  Rules.  Seventh  Edition.  By  Sir  J'EANCIS  BEAUFORT 
PALMER,  Bencher  of  the  Inner  Temple.    Boyal  Svo.    1909.    Price  Us.  6rf.  cloth. 

Palmer's  Company  Precedents. — For  use  in  relation  to 

Companies  subject  to  the  Companies  Acts. 
Paet  I.:    6ESERAL    FORMS,     Mnth    Edition.     By    Sir    FRANCIS    BEAUFORT 

PALMER,  Bencher  of  the  Inner  Temple,  assisted  by  the  Hon.  C.  MACN'AGHTEN, 

K.C.,  and  FRANK  EVANS,  Ban-ister-at-Law.    Soyal  8vo.    1906.     Pm«  m,  cloth. 
Fabt  II. :  wrNPrsa-UP  forms  AKD  practice,     Tenth  Edition.    By  Sir  FRANCIS 

BEAUFuRT  PALMER,  Bencher  of  the  Inner  Temple.  lioi/alSvo.    (In  prepm-ation.) 
Paet  III.  :  DEBEWTTTRES  AND  DEBENTURE  STOCK.    I'enth  Edition.   By  .Sir  FRANCIS 

BEAUFORT  PALMER,  Bencher  of  the  Inner  Temple.  BoyalSvo.  1907.  Pric^5s.cl. 

Pollock's  Digest  of  the  Law  of  Partnership. — With  an 

Appendix  of  Forms.  Eighth  Edition.  "With  an  Appendix  on  the  Limited  Partner- 
ships Act,  1907,  and  Rules.  By  Sir  FREDERICK  POLLOCK,  Bart.,  Barrister-atr 
Law.    Demij  Soo.     1908.     Frice  10s.  cloth. 

Pollock's  Law  of  Torts :  A  Treatise  on  the  Principles  of 
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